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Opinion 

Date 

Topic 

Summary 

1-47 

Jan  6 

COUNTY  COURTS. 

COUNTY  CLERKS. 

County  clerk  may  not  take  acknowledgments  of  various  types  of 
conveyances  of  real  estate  but  may  take  all  oaths  or  affirmations  as  are 
required  by  law  or  that  may  be  incident  to  the  exercise  of  the  powers 
and  duties  of  his  office  or  incident  to  the  powers  and  proceedings  of 
the  county  court  in  which  he  is  clerk. 

1-47 

Mar  24 

SCHOOLS. 

SCHOOL  DISTRICT 

DIRECTORS. 

QUALIFICATIONS. 

Annexation  of  portion  of  one  school  district  to  another;  construction  of 
requirement  that  director  of  school  district  be  resident  taxpayer  of 

district. 

1-47 

May  23 

SCHOOLS. 

When  two  school  districts  are  annexed  the  subsisting  school  district  is 
entitled  to  all  moneys  belonging  to  the  annexed  school  districts. 

1-47 

July  18 

Hon.  George  P. 

Adams 

WITHDRAWN 

1-47 

Aug  23 

SPECIAL  BENEFIT 

ASSESSMENT  ROAD 

DISTRICT. 

COUNTY  COURT. 

County  court  cannot  compel  commissioners  of  special  benefit 
assessment  road  district  to  repair  or  maintain  a particular  road. 

1-47 

Sept  16 

SHERIFF'S  FEES. 

Authority  of  the  sheriff  to  bill  county  court  for  expenses  of  guarding 
insane  persons. 

3-47 

Jan  21 

TAXATION. 

SALES  TAX. 

Retail  sales  of  tangible  personal  property  to  cost-plus-fixed-fee 
contractors  for  the  Federal  Government  or  its  agencies  are  taxable 

under  the  Sales  Tax  Act. 

3-47 

Jan  22 

MAGISTRATE  COURT. 

County  Court  has  authority  to  permit  the  Magistrate  to  use  the  Circuit 
Court  room  at  such  times  as  it  is  not  in  use  by  the  Circuit  Court. 

3-47 

Feb  24 

RECORDER  OF  DEEDS. 

Three  questions  concerning  fees  for  issuing  verified  copies  of 
discharges  in  counties  of  the  third  class  under  House  Bill  No.  772. 

3-47 

Mar  27 

COUNTY  FARM 

ORGANIZATION. 

COUNTY  AGENT. 

COUNTY  COURT. 

(1)  Under  Sec.  6,  H.B.  112,  62nd  G.A.,  Laws  1943,  p.  319,  it  is 
mandatory  that  county  farm  agent's  office  or  headquarters  be  located 
at  county  seat.  (2)  Location  of  office  at  county  seat  consisting  merely  of 
a stenographer  and  continuation  of  bulk  of  agricultural  agent's  work  at 
a place  other  than  county  seat  not  compliance  with  requirements  of 
said  Sec.  6.  (3)  County  court  authorized  to  allot  funds  for  county  agent 
even  though  his  office  or  headquarters  not  kept  at  county  seat. 

4-47 

Feb  18 

COUNTY. 

Construing  House  Bill  893,  passed  by  the  63rd  General  Assembly. 
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SALARY. 

CIRCUIT  CLERKS. 

4-47 

June  5 

SCHOOL  FUND 

DISTRIBUTION. 

County  and  Township  school  funds  merged  into  one  fund  after 
liquidation. 

4-47 

July  28 

RECORDER  OF  DEEDS. 

Fees  collected  by  Recorder  of  Deeds  of  Jasper  County  for 
acknowledging  affidavit  on  application  for  license  to  marry  must  be 
accounted  for,  as  provided  by  House  Bill  No.  897,  Laws  of  Missouri, 

1945. 

4-47 

Oct  21 

MAGISTRATE 

COURTS. 

Magistrate  jurors  selected  by  Board  of  Jury  Commissioners  in  counties 
wherein  petit  jurors  are  selected  by  such  Board  of  Jury  Commissioners. 

5-47 

Jan  24 

SCHOOL  FUNDS, 

COUNTY  & 

TOWNSHIP. 

MAGISTRATE  FUNDS. 

When  a small  balance  remains  after  reinvestment  of  township  and 
county  school  funds,  this  balance  to  be  carried  on  books  until 
legislation  provides  for  disposal.  Magistrate  fines  distributed  to  schools 
of  the  county. 

5-47 

July  16 

ELECTIONS. 

BONDS. 

TAXATION  ROADS 

AND  BRIDGES. 

County  may  levy  full  amount  permitted  by  Sec.  11(b),  Art.  X of 
Constitution  for  county  purposes.  County  may  call  special  election  to 
make  unlimited  tax  levy  for  bridge  purposes,  for  not  to  exceed  four 
years,  by  two-thirds  vote  at  such  election.  County  may  become 
indebted  and  issue  bonds  up  to  10%  of  assessed  valuation  of  county 
inclusive  of  existing  indebtedness  for  bridge  purposes. 

5-47 

Aug  11 

COURT  REPORTERS. 

Allowed  amount  actually  expended  in  maintaining  privately  owned 
automobile  while  traveling  in  exercise  of  official  duties. 

6-47 

Feb  18 

LOAN  AND 

INVESTMENT 

CORPORATIONS— 

MANUFACTURING 

AND  BUSINESS 

CORPORATIONS. 

A corporation  organized  under  Art.  VIII,  Chap.  33,  R.S.  Mo.  1939,  as  a 
Loan  and  Investment  Company  may  not  by  amendment  of  its  Articles 
of  Incorporation  change  the  purposes  of  its  incorporation  to  those  of  a 
manufacturing  and  business  corporation. 

9-47 

May  14 

COUNTY  CLERK. 

FEES. 

COUNTY  COLLECTOR. 

DRAINAGE  DISTRICT. 

County  clerk  must  charge  statutory  fee  for  oath  and  certificate  to 
affidavit  of  county  collector  to  the  return  of  drainage  tax  books  of 
circuit  court  drainage  district. 

9-47 

July  18 

RECORDER  OF  DEEDS. 

Recorder  of  Deeds  can  collect  fees  for  listing  names  of  veterans  and 
issuing  certified  copies  of  discharges  although  no  estimate  was  made  in 
the  budget. 

10-47 

Jan  6 

CONTACT  LENSES. 

STATE  BOARD  OF 

OPTOMETRY. 

One  who  examines  the  eye  to  determine  whether  contact  lenses 
should  be  used  to  correct  defects  or  abnormal  conditions,  or  who  takes 
an  impression  mold  of  the  eyeball,  or  who  fits  a contact  lens  to  the 
eye,  must  be  an  optometrist,  possessing  a certificate  of  registration 
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from  State  Board  of  Optometry,  or  a physician  or  surgeon,  licensed  to 
practice  in  this  state. 

10-47 

Jan  11 

JURORS. 

MAGISTRATE  COURT. 

Sheriff  should  summon  jurors  to  serve  in  magistrate  court  from  body  of 
county,  such  jurors  to  have  same  qualifications  as  jurors  chosen  for 
regular  petit  jury,  and  to  be  paid  as  provided  in  Sec.  13419,  R.  S.  Mo. 
1939,  from  costs  collected  in  cause  in  which  jurors  serve. 

10-47 

Jan  22 

SCHOOL  FUND. 

CONSERVATION. 

Fines  for  violation  of  the  Criminal  Laws,  including  the  violation  of  the 

Fish  and  Game  or  Conservation  Laws  and  Regulations,  should  be  paid 
to  the  county  school  fund;  the  magistrate  is  not  under  a duty  of 
forwarding  the  same  to  the  Department  of  Revenue;  the  same  does 
not  go  to  the  credit  of  the  Conservation  Commission. 

10-47 

July  9 

PROBATE  JUDGES. 

Under  the  provisions  of  Article  2,  Chapter  51,  R.  S.  Mo.  1939,  a 
"finding"  must  be  made  before  the  Probate  Court  can  make  an  order. 

10-47 

Nov  5 

BOARD  OF 

OPTOMETRY. 

Empowered  under  Section  47,  Laws  of  Mo.,  1945,  page  1445,  to 
change  their  fiscal  year  to  begin  on  July  1. 

10-47 

Dec  22 

TAXATION. 

TAX  SALE. 

Amount  bid  upon  and  paid  for  land  that  does  not  exist,  at  delinquent 
tax  sale,  may  be  repaid,  with  interest,  to  the  purchaser  by  the  county 

court. 

11-47 

July  11 

Hon.  Llyn  Bradford 

WITHDRAWN 

11-47 

Oct  23 

OFFICERS. 

MUNICIPALITIES. 

City  officials  do  not  violate  Section  4483,  R.S.  1939,  by  leasing  land  to 
the  University  of  Missouri,  for  experimental  purposes,  for  a nominal 

consideration. 

12-47 

Feb  4 

ROADS  AND  BRIDGES. 

TAXATION. 

ELECTION. 

Taxes  levied  for  road  and  bridges  purposes,  authorized  by  first 
sentence  of  Section  12  (a),  Article  X of  the  Constitution  are  distributed 
four-fifths  to  the  special  road  district  from  which  the  tax  arose,  and 
one-fifth  to  the  county.  Taxes  levied  under  the  second  sentence  of  said 
section  are  all  placed  to  the  credit  of  the  road  district  authorizing  the 
levy.  Elections  authorizing  the  levy  of  not  more  than  35C  additional 
road  tax  may  be  held  on  the  day  of  a general  or  special  election, 
provided  the  election  is  held  within  20  days  from  the  filing  of  the 
petition  for  the  election. 

12-47 

Feb  11 

OFFICERS. 

SALARIES  AND  FEES. 

Sheriff  cannot  be  paid  mileage  for  travel  beyond  the  State  for  the 
purpose  of  returning  a prisoner  who  has  waived  extradition. 

12-47 

Mar  24 

Hon.  Herbert  S. 

Brown 

WITHDRAWN 

12-47 

Apr  1 

TAXATION. 

CONSTITUTIONAL 

LAW. 

Levy  of  a tax  for  purpose  of  county  library  fund  in  addition  to  tax  levy 
as  limited  by  Sec.  11(b)  of  Art.  X of  the  Const.  Such  levy  will  not 
prevent  county  court  from  increasing  tax  levy  for  county  purposes 
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within  limit  set  by  Sec.  11(b)  of  Art.  X of  Const.  Only  limitation  is  that 
tax  shall  not  be  levied  in  one  year  which  will  produce  mathematically 
more  than  10%  in  excess  of  taxes  of  previous  year. 

12-47 

Apr  4 

CORPORATIONS. 

A corporation  doing  business  in  this  State  may  not  transact  its 
corporate  business  in  this  State  under  any  other  name  than  its 
corporate  name. 

12-47 

June 

10 

COUNTY  COURTS. 

Correality  between  county  court  and  county  highway  engineer  in 
administering  road  laws. 

12-47 

June 

12 

RECORDER  OF  DEEDS. 

Not  required  to  record  notice  of  levy  on  execution  under  Section  1343, 
R.S.  Mo.  1939,  until  paid  the  recording  fee  therefor.  Section  10975,  R.S. 
Mo.  1939,  was  repealed  by  House  Bill  No.  469,  Missouri  Laws  of  1945. 
Consequently,  recorder  not  required  to  maintain  "mortgage  list"  as 
required  by  said  Section  10975. 

12-47 

Oct  22 

MOTOR  VEHICLES. 

Trucks  which  farmers  use  to  transport  agricultural  products,  livestock, 
or  supplies  to  or  from  a farm  or  farms  which  are  designed  or  regularly 
used  for  carrying  freight  and  merchandise  are  "local  commercial  motor 
vehicles"  and  must  contain  the  information  on  the  vehicles,  as  required 
by  Section  8369,  Mo.  R.S. A. 

12-47 

Nov  10 

PAROLE. 

Parole  authorities  have  power  to  parole  convict  where  punishment 
imposed  and  affirmed  by  Supreme  Court  is  a fine  and  jail  sentence. 

13-47 

Jan  21 

BOARD  OF 

PROBATION  AND 

PAROLE. 

When  requested  by  the  Board  of  Training  Schools,  the  Board  of 
Probation  and  Parole  or  the  parole  officer  of  said  Board  has  authority 
to  cause  arrest  of  persons  on  parole. 

13-47 

Feb  4 

PAROLE. 

RULES  OF 

PENITENTIARY. 

Parolee  not  allowed  time  while  on  parole  as  against  Prison  Term; 

Prison  authorities  cannot  make  rules  to  defeat  the  three-fourths 

statute. 

13-47 

Feb  5 

ORDER  OF  PAROLE. 

Order  of  Parole  form  meets  requirements  of  Section  8992.39,  Laws 

1945,  p.  , S.C.S.S.B.  No.  347,  Sec.  39. 

13-47 

Apr  7 

LIQUOR  CONTROL. 

The  bond  required  by  Section  4960,  Laws  of  1945,  is  an  indemnity 

bond  and  not  a forfeiture  bond. 

13-47 

May  24 

PROBATE  COURTS. 

SOCIAL  SECURITY. 

GUARDIANSHIP 

PROCEEDINGS. 

INSANITY. 

Section  9417,  Mo. R.S. A.,  applicable  to  all  expenses  incurred  in 
proceedings  to  declare  person  of  unsound  mind  and  to  appoint 
guardian. 

13-47 

June 

17 

INTOXICANTS. 

Under  Section  4890  R.S.  Mo.  1939,  territories  cannot  be  annexed  or 
added  to  another  one,  in  order  to  be  taken  outside  the  scope  of  said 

section. 
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13-47 

Aug  28 

INTOXICATING 

BEVERAGE. 

LIQUORS. 

Proper  to  place  inscription  of  alcoholic  content  of  nonintoxicating  beer 

on  neck  label  of  bottle. 

13-47 

Sept  15 

CIRCUIT  CLERK. 

COUNTY  COURT. 

BUDGET  LAW. 

When  circuit  judge  of  third  class  county  has  approved  appointment  of 
deputies  and  assistants  to  circuit  clerk,  and  set  salaries,  county  must 
pay  such  salaries,  even  though  not  anticipated  in  county  budget. 

Salaries  to  be  paid  out  of  class  6 of  county  budget. 

17-47 

Mar  27 

COUNTY  COURT. 

It  is  within  the  discretion  of  the  county  court  to  pay  a wolf  bounty  up 
to  but  not  exceeding  ten  dollars. 

17-47 

Apr  30 

MAGISTRATE 

COURTS. 

AUTOMOBILES. 

Magistrate  Courts  have  no  authority  to  suspend  or  revoke  license  on 

misdemeanor  conviction. 

17-47 

Nov  1 

COUNTY  ASSESSORS. 

Section  15  provides  that  the  record  owner  of  real  property  must  be 
notified  when  the  assessor  increases  the  valuation  of  the  property. 

17-47 

Dec  4 

REAL  ESTATE 

BROKERS. 

A person  who  is  not  engaged  in  the  real  estate  business,  who  does  not 
advertise  or  hold  himself  out  as  a real  estate  broker,  and  who,  in  a 
single  transaction  obtains  a buyer  of  real  estate  for  another  for  a 
promised  compensation,  is  not  a real  estate  broker  within  the  meaning 

of  the  Missouri  Real  Estate  Commission  Act. 

18-47 

Jan  13 

TAXATION  AND 

REVENUE. 

Sec.  8527  of  H.C.S.H.B.  784  of  63rd  General  Assembly  held 
constitutional  in  so  far  as  it  directs  return  of  portion  of  road  and  bridge 
tax  to  special  road  districts. 

18-47 

Feb  13 

ELECTIONS. 

County  hospital. 

18-47 

June 

MANUFACTURER'S 

A person  who  quarries  and  crushes  stone  and  sells  same  is  a merchant 

24 

LICENSE. 

MERCHANT'S 

LICENSE. 

and  not  a manufacturer.  A person  who  makes  cheese  is  a 

manufacturer. 

18-47 

July  15 

TAXATION. 

COUNTY  COURT. 

COUNTY  BUDGET. 

County  court  has  not  authority  to  change  the  valuation  of  property 
returned  by  assessor.  County  court  may  apportion  class  for  demands  of 
the  budget  if  there  is  not  sufficient  revenue  to  pay  all  such  demands. 

18-47 

Oct  9 

MAGISTRATES. 

No  fees  accrued  to  magistrate  court  when  judge  thereof  grants 
temporary  injunction.  No  record  made  in  magistrate  court  of  such 
proceeding. 

18-47 

Oct  13 

SPECIAL  ROAD 

DISTRICTS. 

TOWNSHIP 

ORGANIZATION. 

Special  road  district  formed  in  county  not  under  township  organization 
under  provisions  of  Arts.  10  or  11,  Chap.  46,  R.S.A.,  is  not  automatically 
dissolved  when  county  votes  in  township  organization,  but  such  road 
district  is  not  entitled  to  any  part  of  taxes  received  by  county  or 
township  under  provisions  of  Sec.  8527,  Laws  1945,  p.  1478,  or  Sec. 
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8820,  H.B.  42,  64th  General  Assembly. 

18-47 

Nov  13 

PROBATE  COURT. 

INDIGENT  INSANE. 

COUNTY  BUDGET. 

County  is  liable  for  fees  accruing  in  Probate  Court  in  indigent  insane 
hearings.  Such  fees,  when  not  included  in  county  budget,  should  be 
paid  out  of  class  5 or  class  6 of  such  budget. 

18-47 

Dec  16 

CRIMINAL  LAW. 

PROSECUTING 

ATTORNEYS. 

Construing  Section  4420,  H.  B.  117,  passed  by  the  64th  General 

Assembly  relative  to  failure  to  support  minor  children. 

19-47 

Feb  18 

ROADS  & BRIDGES. 

SPECIAL  ROAD 

DISTRICTS. 

Territory  of  extended  special  road  districts  must  be  included  in  an  area 
twelve  miles  square. 

19-47 

Mar  25 

CONSERVATION 

COMMISSION. 

MOTOR  VEHICLES. 

Construing  House  Bill  No.  317,  known  as  the  Motor  Vehicle  Safety 
Responsibility  Act,  passed  by  the  63rd  General  Assembly,  as  it  applies 
to  employees  of  the  Conservation  Commission. 

19-47 

Apr  18 

CONSERVATION 

COMMISSION. 

FOREST  CROP  LAND. 

Land  classified  as  Forest  Crop  Land  for  25  years  under  House  Bill  No. 
1006,  passed  by  the  63rd  General  Assembly,  will  automatically  be 

removed  from  such  classification  thereafter. 

19-47 

Apr  28 

DEPARTMENT  OF 

BUSINESS  AND 

ADMINISTRATION. 

Effect  and  meaning  of  Senate  Bill  No.  348  passed  by  the  63rd  General 
Assembly  on  the  duties  and  liability  of  the  Department  of  Business  and 
Administration,  and  the  duties  and  responsibility  of  his  subordinates. 

19-47 

Apr  29 

DEPARTMENT  OF 

BUSINESS  AND 

ADMINISTRATION. 

Duties  of  Director  of  the  Department  of  Business  and  Administration  in 
making  consolidated  report  to  the  Legislature  and  to  the  Governor  of 
the  activities  of  the  divisions  in  his  Department  under  sub-section  (f)  of 

section  4 of  Senate  Bill  No.  348. 

19-47 

June  4 

Mr.  Con  Cosetllo 

WITHDRAWN 

19-47 

Sept  30 

SEMINARY  FUND. 

SCHOOLS. 

STATE  TREASURER. 

Investment  of  Seminary  Fund  is  under  exclusive  control  of  Board  of 
Curators.  State  Treasurer  liable  on  bond  only  if  investment  is  not  legal. 

19-47 

Oct  16 

BARBER  BOARDS. 

The  State  Board  of  Barber  Examiners  is  not  empowered  to  require  of 
apprentices  or  students  qualifications  additional  to  those  in  Section 
10134,  R.S.  Mo.  1939. 

20-47 

Mar  28 

TAXATION  AND 

REVENUE. 

Counties  may,  by  a two-third  vote,  levy  a tax  above  constitutional  limit 
for  health  purposes. 

20-47 

May  19 

SHERIFFS. 

Sheriff  has  the  custody,  rule,  keeping  and  charge  of  the  county  jail.  In 
counties  of  the  third  class,  the  sheriff  recovers  from  the  county  court 
for  board  furnished  city  prisoners. 

22-47 

Apr  19 

MEMORIAL  AIR 

PORTS. 

Under  House  Bill  192  city  receiving  allotment  of  less  than  $10,000  may 
at  a latter  date  receive  further  allotment  which  will  make  up  the  full 
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$10,000  limit. 

22-47 

May  27 

AIRPORTS. 

SURPLUS 

GOVERNMENT 

PROPERTY. 

Statutes  constitute  waiver  of  State's  prior  claim  to  surplus  government 
airports. 

22-47 

June  5 

DIVISION  OF 

RESOURCES  AND 

DEVELOPMENT. 

AVIATION. 

SCHOOLS. 

Division  of  Resources  and  Development  not  authorized  under 
subsection  (g)  of  Section  15393.7,  Mo.  R.S.A.,  to  inspect  flying  schools 
for  the  Department  of  Education. 

22-47 

June 

17 

DIVISION  OF 

RESOURCES  AND 

DEVELOPMENT. 

CIVIL  AIR 

REGULATIONS. 

COURTS. 

Federal  Government  cannot  confer  on  state  agencies  and  courts  power 
to  enforce  civil  air  regulations. 

22-47 

Aug  1 

AVIATION. 

Division  of  Resources  and  Development  not  authorized  under  Sections 
15393.1  to  15393.14,  Mo.  R.S.A.,  to  represent  the  State  in  feeder 
airline  application  hearings. 

23-47 

Jan  7 

AGRICULTURE. 

COMMERCIAL 

FEEDING-STUFFS. 

"Sun-cured  Alfalfa  Meal"  and  "Dehydrated  Alfalfa  Meal"  are 
commercial  feeding-stuffs,  as  defined  in  Section  14319,  R.  S.  Mo.  1939, 
and  require  registration  and  payment  of  tonnage  inspection  fees,  as 
required  by  Section  14326,  R.S.  Mo.  1939. 

23-47 

June  2 

SCHOOLS. 

When  premiums  on  policies  of  insurance  on  buildings  on  Central 

Missouri  State  Teachers  College  are  paid  out  of  the  earnings  fund 
reappropriated  to  the  college,  insurance  money  therefrom  is  to  be 
turned  into  the  state  treasury. 

23-47 

June  3 

SCHOOLS. 

TAXATION. 

Property  owned  by  state  college  exempt  from  taxation. 

24-47 

Jan  23 

PROBATE  AND 

MAGISTRATE 

COURTS. 

Bonds  of  Magistrate  and  Probate  Judges  and  clerks;  necessary  to 
furnish  bond  for  each  office  held,  except  Magistrate  Judge. 

24-47 

Jan  31 

TAXATION  AND 

REVENUE. 

Real  property  held  by  Trustees  of  Jacob  L.  Babler  Trust  for  income 
producing  purposes  is  not  exempt  from  taxation. 

24-47 

Feb  14 

SCHOOL. 

PUBLIC  SCHOOL. 

RETIREMENT  FUND. 

Mandatory  retirement  at  age  70  not  effective  during  duration  of  World 
War  II  which  will  not  terminate  until  treaties  of  peace  or  until  other 
proper  governmental  action. 

24-47 

Aug  25 

PUBLIC  SCHOOL 

Teachers  in  state  training  schools  and  school  at  Mt.  Vernon  not 
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RETIREMENT  ACT. 

included. 

24-47 

Sept  11 

COUNTY  COURTS. 

After  county  court  has  given  assent  to  electric  company  to  erect  poles, 
etc.,  through,  on,  under  or  across  the  public  roads  or  highways  of  the 
county,  and  electric  company  has  started  construction  of  electric  line 
and  installed  poles,  etc.,  county  court  cannot  revoke  such  order  of 

assent. 

24-47 

Dec  6 

TAXATION. 

CITIES. 

Taxes  on  property  cannot  be  levied  to  pay  principal  and  interest  on 
revenue  bonds  issued  by  city  for  construction  and  operation  of  public 
utility. 

24-47 

Dec  18 

SHERIFF'S. 

CITIES. 

Counties  liable  for  Sheriffs  costs  in  returning  paroled  inmates  to  State 
Hospitals.  Cases  appealed  from  Police  Court  of  Cities  of  4th  Class  do 

not  become  criminal  cases. 

25-47 

Mar  31 

CRIMINAL  LAW 

ARRESTS. 

Sheriffs  have  authority  to  hold  person  under  arrest  without  formal 
charge  for  a period  not  to  exceed  twenty  hours;  applies  to 
misdemeanors  as  well  as  felonies;  sheriffs  have  reasonable  time  to  take 
persons  arrested  before  magistrate. 

25-47 

July  23 

Hon.  Ralph  H. 

Duggins 

WITHDRAWN 

26-47 

Jan  16 

MAGISTRATES. 

If  one  person  holds  both  the  offices  of  clerk  of  the  probate  court  and 
clerk  of  the  magistrate  court  he  must  file  two  bonds  as  required  by 
Senate  Bill  200  and  Senate  Bill  207  of  the  63rd  General  Assembly. 

26-47 

Jan  23 

PROSECUTING 

ATTORNEY. 

NEPOTISM. 

Prosecuting  attorneys  may  be  reimbursed  for  necessary  and 
indispensable  expenditure  for  stenographic  services.  No  objection  to 
county  judges  being  related. 

26-47 

Jan  31 

Board  of  Election 

Commissioners 

WITHDRAWN 

26-47 

Feb  11 

MOTOR  VEHICLES. 

Expiration  date  of  Missouri  drivers'  licenses  issued  between  July  1, 

1946,  and  June  30,  1947. 

26-47 

Feb  17 

Hon.  Walter  A.  Eggers 

WITHDRAWN 

26-47 

Oct  1 

MAGISTRATE 

COURTS. 

PROBATE  COURTS. 

In  counties  of  less  than  30,000  inhabitants  special  probate  judge  and 
ex  officio  magistrate  appointed  or  elected  under  Sections  2458  through 
2462,  R.S.Mo.  1939.  Same  compensation  as  regular  judge  to  be  paid 
from  magistrate  fund.  Special  probate  judge  in  counties  of  more  than 
30,000  inhabitants  entitled  to  same  compensation  as  regular  judge,  to 
be  paid  by  county. 

26-47 

Oct  18 

SCHOOLS. 

OFFICERS. 

One  person  cannot  hold  at  the  same  time  the  office  of  secretary  and 

treasurer  of  a consolidated  or  town  school  district. 
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26-47 

Nov  7 

MAGISTRATE 

COURTS. 

Magistrate  clerks  can  issue  warrants  and  set  the  amount  of  and 
approve  bonds  in  criminal  cases. 

26-47 

Dec  9 

TAXATION. 

ASSESSMENT. 

Assessment  of  taxes  by  cities  may  not  be  in  excess  of  the  valuation 
fixed  for  state  and  county  purposes. 

27-47 

Jan  3 

SHERIFFS. 

Sheriff  is  entitled  to  $300  per  day  for  attending  circuit,  probate  and 
magistrate  courts  if  his  attendance  has  been  requested  by  the  judges 

of  said  courts. 

27-47 

Jan  31 

TAXATION  AND 

REVENUE. 

Liability  of  corporation  for  Missouri  franchise  tax  in  year  subsequent  to 
filing  of  articles  of  dissolution. 

27-47 

July  25 

TOWNSHIPS. 

ROADS  AND  BRIDGES. 

ROAD  DISTRICTS. 

ELECTIONS. 

TAXATION. 

Question  of  whether  or  not  election  held  under  provisions  of  Section 
8529,  Laws  of  Mo.  1945,  authorized  imposition  of  tax  voted,  depends 
on  question  of  whether  or  not  townships  were  formed  into  "general 
road  districts"  by  the  township  boards. 

27-47 

Nov  19 

TAXATION. 

Tangible  personal  property  owned  by  Reconstruction  Finance 
Corporation  is  not  subject  to  taxation. 

27-47 

Dec  18 

TAXATION. 

FRANCHISE  TAX. 

RAILROADS. 

All  property  and  assets  of  a railroad  corporation  should  be  taken  into 
account  in  calculating  franchise  tax. 

27-47 

Dec  23 

Hon.  Clarence  Evans 

WITHDRAWN 

27-47 

Dec  30 

MAGISTRATE  COURT. 

CRIMINAL  COSTS. 

Where  fine  and  costs  are  immediately  tendered  upon  plea  of  guilty  or 
conviction,  same  should  be  received  by  the  sheriff  for  distribution. 

29-47 

Feb  18 

COUNTY  LIBRARY. 

County  library  board  has  sole  right  to  determine  qualifications,  pay  and 
number  of  county  library  employees. 

31-47 

Jan  10 

TAXATION  AND 

REVENUE. 

AGRICULTURAL  AND 

MECHANICAL 

SOCIETIES. 

Real  property  owned  by  agricultural  and  mechanical  societies  not 
exempt  from  taxation  when  not  used  exclusively  for  purposes  set  out  in 
Section  14170,  R.  S.  Mo.  1939. 

31-47 

Jan  20 

MAGISTRATES. 

JUSTICES  OF  THE 

PEACE. 

Magistrates  and  justices  of  the  peace  in  counties  with  township 
organization  have  concurrent  jurisdiction  in  preliminary  examinations 
for  felony  cases  and  in  misdemeanor  cases. 

31-47 

Jan  23 

TOWNSHIPS. 

ELECTIONS. 

Election  held  in  Livingston  County  in  November,  1946,  on  question  of 
continuing  or  discontinuing  township  organization  was  void  since  the 
petition  for  submission  of  question  of  continuing  or  discontinuing 
township  organization  was  filed  less  than  60  days  before  date  of  such 

election. 
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31-47 

Mar  24 

ELECTIONS. 

TAXATION. 

A petition  presented  to  county  court  under  provisions  of  Sec.  14185, 
Laws  of  1943,  p.  317,  before  county  court  has  set  tax  levy  for  county 
purposes,  is  of  no  effect,  and  county  court  has  no  authority  to  call  such 
election.  If  county  court  does  levy  the  constitutional  limit  for  county 
purposes,  no  election  can  be  held  and  no  levy  can  be  made  under  the 
provisions  of  Sec.  14185,  Laws  of  1943,  p.  317. 

31-47 

Mar  27 

Mr.  W.  C.  Frank 

WITHDRAWN 

31-47 

June 

12 

AUDITS. 

State  auditor  is  not  required  to  audit  or  formulate  bookkeeping  systems 
for  the  office  of  the  sheriff  of  the  City  of  St.  Louis. 

31-47 

July  1 

COUNTY  COURT. 

LIQUOR. 

REVENUE. 

Fees  derived  from  license  charges,  under  Liquor  Control  Act,  must  be 
placed  in  the  general  revenue. 

31-47 

Sept  8 

ELECTIONS. 

LIQUIDATED  COUNTY 

SCHOOL  FUNDS. 

County  court  can  consolidate  two  or  more  election  precincts  in  the 
county  regardless  of  township  boundaries. 

31-47 

Oct  28 

TOWNSHIP 

COLLECTORS. 

Township  collectors  are  not  required  to  turn  over  tax  books  until  after 
their  final  settlement  with  the  county  court. 

32-47 

Sept  11 

MAGISTRATES. 

If  reason  for  change  of  venue  is  bias  and  prejudice  of  inhabitants  of  a 
county,  venue  must  be  awarded  to  magistrate  in  adjoining  county. 
Magistrate  has  no  authority  to  require  proof  of  such  bias  and 
prejudice. 

33-47 

Feb  20 

Mr.  Spencer  H. 

Givens 

WITHDRAWN 

33-47 

Mar  26 

Hon.  D.  W.  Gilmore 

WITHDRAWN 

33-47 

Apr  23 

LABOR. 

WORKMEN'S 

COMPENSATION. 

The  Division  of  Workmen's  Compensation  has  the  power  to  appoint  an 
assistant  or  deputy  to  the  Director  to  whom  the  latter  may  delegate 
the  authority  to  perform  the  ministerial  acts  of  his  office. 

33-47 

June 

25 

POLICE  RETIREMENT 

SYSTEM. 

STATUTES. 

Section  8,  subsection  (1),  paragraph  (a)  of  House  Bill  307,  not 
retroactive  in  its  operation. 

33-47 

July  10 

COUNTY  COURTS. 

COUNTY  FUNDS. 

Moneys  placed  in  wrong  funds  may  be  withdrawn  and  correctly 
credited  to  proper  fund  by  a nunc  pro  tunc  judgment  of  County  Court. 

33-47 

July  23 

TAXATION. 

ASSESSOR. 

No  provision  for  compensating  assessor  nor  picking  up  real  estate 
transfers  in  recorder's  office  and  transferring  them  to  plat  books  in  his 

office. 

33-47 

Aug  23 

WORKMEN'S 

COMPENSATION. 

Dissolution  of  insurer  is  not  of  itself  such  a default  of  insurer  as  to 

render  employer  primarily  liable  to  injured  employee,  his  dependents 
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or  other  persons  entitled  to  rights  thereunder. 

33-47 

Sept  6 

MAGISTRATES. 

Three  questions  regarding  abstracting  and  indexing  unsatisfied 
judgments  appearing  in  records  of  justice  of  the  peace. 

33-47 

Sept  26 

WORKMEN'S 

COMPENSATION 

DIVISION. 

Relating  to  tax  moneys  collected  from  insurance  carriers  and  the 
transferal  of  the  Division  fund  to  the  credit  of  the  ordinary  revenue 

fund  of  the  state. 

33-47 

Oct  23 

FISH  AND  GAME. 

CRIMINAL  LAW. 

Construction  of  Section  20,  Wildlife  and  Forestry  Code,  page  664,  Laws 
of  Missouri,  1945. 

33-47 

Nov  17 

FARMERS'  FIRE  AND 

LIGHTNING  INS.  COS. 

Farmers'  mutual  fire  and  lightning  insurance  companies  may  not  write 
policies  against  loss  of  personal  property  by  theft. 

35-47 

Jan  24 

FUNCTIONS  OF 

BOARDS  OF 

EDUCATION. 

Powers  and  duties  of  the  Board  of  Education  of  consolidated  school 

districts  after  organization  of  new  district,  and  powers  of  board  of 
directors  of  old  district  which  form  part  of  the  consolidated  district. 

35-47 

Oct  29 

ESTATE  TAX. 

Intangible  personal  property  estate  of  nonresident  subject  to  Missouri 

estate  tax. 

37-47 

Apr  9 

SCHOOLS. 

SCHOOL  ELECTIONS. 

School  election  where  a majority  of  voters  favored  annexation  not  held 
invalid  because  order  of  board  of  school  directors  calling  election  not 

set  out  in  minutes. 

37-47 

June 

PROSECUTING 

School  district  may  employ  attorney.  Prosecuting  Attorney  may  defend 

14 

ATTORNEYS. 

SCHOOL  DISTRICTS. 

school  district  in  civil  actions,  in  his  private  capacity. 

37-47 

July  10 

Hon.  Lane  Harlan 

WITHDRAWN 

37-47 

July  10 

TAXATION. 

CONSTITUTION. 

CITIES. 

Under  Section  6,  Article  X,  Constitution  of  Missouri,  1945,  property  of 
the  City  of  Sedalia,  Missouri,  is  exempt  from  taxation. 

37-47 

Nov  3 

CHIROPODY. 

One  who  is  not  licensed  to  practice  chiropody  who  advertises  and  holds 
himself  out  as  a "Cuneiform  Specialist"  violates  the  provisions  of 

Section  9800  R.S.Mo.  1939. 

37-47 

Dec  3 

SCHOOLS. 

Compensation  of  county  superintendent  for  preparing  budgets  is  part 
of  his  annual  salary  for  the  purpose  of  calculating  his  expense  account. 

38-47 

May  16 

COMMON  SCHOOL 

DISTRICTS. 

Power  to  sell  school  property  vested  in  voters  of  district  at  annual 
school  meeting. 

39-47 

Jan  17 

MAGISTRATE 

COURTS. 

Magistrates  may  hold  court  in  towns  other  than  the  county  seat  but 
are  not  entitled  to  travel  expenses;  the  clerk  of  the  magistrate  court 
should  be  present  while  court  is  in  session. 

39-47 

Aug  13 

SALARIES. 

Sheriffs  not  entitled  to  fee  for  arrests  made  by  highway  patrol;  may 
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FEES. 

SHERIFFS. 

collect  fee  for  trial  or  confession,  but  must  turn  same  into  revenue 

fund. 

39-47 

Aug  19 

WORKMEN'S 

COMPENSATION. 

Division  may  make  an  order  commuting  compensation.  Such  order  is 
reviewable  by  Commission.  Commission  or  Division  may  order 
inspection  of  employer's  premises,  subject  to  limitations.  Such  order,  if 
made  by  Division,  is  subject  to  review  by  the  Commission. 

39-47 

Aug  23 

COUNTY  ASSESSORS. 

COMPENSATION. 

County  assessors  in  second  class  counties  not  entitled  to  additional 
compensation  for  acting  as  member  of  the  county  board  of 
equalization. 

40-47 

Mar  11 

NEPOTISM. 

Appointment  of  deputy  whose  great-grandfather  was  also  sheriff's 
great-grandfather  and  whose  grandfather  was  brother  of  sheriff's 
grandfather,  not  in  violation  of  nepotism  provision. 

40-47 

May  8 

SCHOOLS. 

In  order  to  qualify  under  Section  10420,  R.S.  Mo.  1939,  a school 
director  elected  must  be  a taxpayer,  who  shall  have  paid  a state  and 
county  tax  within  one  year  next  preceding  his  election. 

40-47 

May  22 

TAXATION. 

COUNTY  LIBRARY. 

ELECTION. 

Majority  vote  only  is  necessary  for  establishment  of  county  library 
under  provisions  of  Sec.  14767,  R.S.  Mo.  1939.  Senate  Bill  370,  63rd 
General  Assembly,  is  authorization  for  levy  of  library  tax  in  addition  to 
constitutional  limit  and  does  not  require  two-thirds  vote. 

40-47 

June 

28 

ELECTIONS. 

TAXATION. 

ROADS  AND  BRIDGES. 

Under  the  provisions  of  Sec.  8529,  Laws  of  1945,  page  1480,  the 
county  court  may  designate  the  places  of  voting  for  the  tax  increase  in 
a general  or  special  road  district  authorized  by  the  first  paragraph  of 

Sec.  12,  Art.  X of  the  Const. 

41-47 

June 

11 

TAXATION  AND 

REVENUE. 

Missouri  Power  & Light  Company  not  liable  for  Missouri  income  tax 
upon  refunds  ordered  paid  to  consumers. 

41-47 

Aug  5 

Mr.  J.  W.  Hobbs 

WITHDRAWN 

41-47 

Sept  17 

REAL  ESTATE 

COMMISSION. 

No  license  required  for  person  merely  soliciting  the  listing  of  real 

estate. 

41-47 

Oct  30 

REAL  ESTATE 

COMMISSION. 

Section  14  includes  misdemeanors  as  well  as  felonies.  A judgment 
upon  an  insufficient  information  is  not  a conviction  within  the  meaning 

of  Section  14. 

41-47 

Nov  6 

MISSOURI  REAL 

ESTATE 

COMMISSION. 

LICENSES. 

A previous  conviction  of  arson  does  not  disqualify  one  from  obtaining  a 

broker's  license  or  a real  estate  salesman's  license. 

42-47 

Mar  4 

EXCESS  FEES. 

PROBATE  JUDGES. 

Disposition  of  excess  fees  earned  by  probate  judges  prior  to  January  1, 

1947. 
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42-47 

Apr  18 

SAVINGS  & LOAN 

ASSOCIATIONS. 

Savings  & Loan  Associations  under  Sections  2,  42  and  47  of  House  Bill 
#481  may  enact  and  enforce  a by-law  to  retain  as  a withdrawal  fee  a 
reasonable  sum,  perhaps  to  the  extent  of  50%  of  the  dividends  earned, 
where  an  account  is  withdrawn  within  one  year  after  the  investment 
thereof,  and  after  the  enactment  of  such  by-law. 

42-47 

May  15 

PUBLIC  PRINTING 

AND  BINDING. 

Definition  of  phrase  "public  printing  and  binding"  as  used  in  State 
Purchasing  Agent  Act. 

42-47 

July  1 

SAVINGS  AND  LOAN 

ASSOCIATIONS. 

Three  questions  regarding  rights  of  supervisor. 

42-47 

July  11 

TOWNSHIP  BOARDS. 

ROADS  AND  BRIDGES. 

When  a special  road  district  is  formed  under  Art.  18,  Chap.  46,  R.S.A., 
twp.  bd.  of  trustees  must  deliver  to  commrs.  of  spec.  rd.  dist.  all  tools 
and  machinery  to  which  dist.  is  entitled.  Commrs.  of  spec.  rd.  dist.  and 
twp.  bd.  of  trustees  cannot  contract  for  redelivery  of  road  tools  and 
machinery.  Commrs.  of  spec.  rd.  dist.  and  twp.  bd.  cannot  make 
contract  providing  twp.  will  do  road  work  in  spec.  rd.  dis.  for 
consideration  of  taxes  due  spec.  rd.  dist.  under  township  levy. 

42-47 

July  23 

INCREASING 

SALARIES  OF  PUBLIC 

OFFICERS. 

Salaries  of  public  officers  may  be  increased  under  the  Constitution 
during  the  terms  of  such  officers  where  additional  duties  are  added  to 
their  regular  duties. 

42-47 

July  24 

APPROPRIATIONS. 

Availability  of  current  appropriation  to  pay  claims  for  refunds  of  motor 
vehicle  fuel  tax  accruing  during  previous  fiscal  year. 

42-47 

July  28 

LAWS. 

CONSTITUTIONAL 

LAW. 

Senate  Bill  159  effective  September  10,  1947;  Said  bill  and  Senate  Bill 

176  are  constitutional. 

42-47 

Aug  2 

INCREASING 

SALARIES  OF  PUBLIC 

APPOINTIVE 

OFFICERS. 

Salaries  of  public  officials  who  are  appointed  and  who  have  no  fixed 
terms  of  office  may  be  increased  during  their  official  periods  of 
appointment. 

42-47 

Aug  14 

STATE  GEOLOGISTS. 

PUBLIC  OFFICERS. 

Compensation  of  state  geologist  cannot  be  increased  during  present 
term  of  office.  That  of  his  chief  assistant  may  be  increased  not  to 
exceed  $5,000.00. 

42-47 

Aug  16 

COMMISSIONER  OF 

AGRICULTURE. 

Under  provisions  of  Senate  Bill  No.  10  of  the  64th  General  Assembly, 
after  September  10,  1947,  Commissioner  of  Agriculture  will  have  no 
"term  of  office"  and  salary  provided  for  in  Senate  Bill  No.  10  will  be 
paid  to  Commissioner  of  Agriculture. 

42-47 

Nov  26 

PENITENTIARY. 

INTERMEDIATE 

REFORMATORY. 

Transactions  between  the  penitentiary  and  the  Intermediate 

Reformatory  may  be  handled  on  a system  of  debits  and  credits. 
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42-47 

Dec  11 

REFUNDS  FROM 

STATE  TREASURY. 

Section  9.061  of  House  Bill  No.  445  of  the  64th  General  Assembly  held 

void. 

42-47 

Dec  15 

ESCHEATS. 

Section  9.100  of  H.B.  445  is  ineffective.  Court  order  necessary  to  obtain 
money  in  Escheats  Fund. 

42-47 

Dec  17 

APPROPRIATIONS. 

Appropriation  available  for  six  months  after  expiration  of  period  for 
which  made  to  pay  obligations  lawfully  incurred  during  said  period. 

43-47 

Jan  10 

Mr.  W.  R.  J.  Hughes 

WITHDRAWN 

43-47 

Mar  24 

COMPENSATION  OF 

COUNTY  COLLECTORS 

IN  COUNTIES  OF  THE 

SECOND  CLASS. 

County  collector  may  not  retain  any  compensation  for  his  services 
other  than  the  annual  salary  of  $5,000.00. 

43-47 

Apr  16 

CONSERVATION 

COMMISSION. 

CRIMINAL  LAW. 

MISDEMEANOR. 

A misdemeanor  cannot  be  prosecuted  in  a magistrate  court  prior  to 
the  filing  of  an  information  by  the  prosecuting  attorney. 

44-47 

Apr  30 

Hon.  David  E.  Impey 

WITHDRAWN 

44-47 

May  27 

SHERIFFS  IN  THIRD 

CLASS  COUNTIES. 

Sheriff  may  not  retain  an  arrest  fee  or  mileage  for  apprehending  a 
person  in  Missouri  who  is  charged  with  a felony  in  another  state. 

44-47 

Aug  14 

COUNTY  BOARD  OF 

EQUALIZATION. 

COUNTY  JUDGES. 

COUNTY  CLERK. 

COUNTY  SURVEYOR. 

COUNTY  SHERIFF. 

County  judges,  county  clerk,  county  surveyor  and  sheriff  in  third  class 
counties  may  receive  compensation  as  members  of  County  Board  of 
Equalization. 

44-47 

Sept  11 

EMPLOYMENT 

BUREAUS. 

The  Baby  Sitters  Service,  an  organization  furnishing  sitters  for  its 
members,  is  subject  to  the  provisions  of  Section  10131,  R.S.  Mo.  1939. 

45-47 

Jan  9 

SALES  TAX. 

DIRECTOR  OF 

REVENUE. 

Director  of  Revenue  authorized  to  look  to  records  of  one  unit  in  order 

to  compute  a tax  under  another  unit. 

45-47 

Jan  20 

Dr.  R.  M.  James,  M. 

D. 

WITHDRAWN 

45-47 

Jan  23 

Opinion  Letter  to  the  Hon.  Owen  G.  Jackson 

45-47 

Mar  11 

FOREIGN  INSURANCE 

CORPORATIONS— 

INVESTING  FUNDS  IN 

REAL  ESTATE. 

Neither  foreign  insurance  corporations  nor  domestic  insurance 
corporations  under  Sec.  5,  Art.  XI  of  our  Constitution  are  authorized  or 
empowered  to  invest  their  capital  or  funds,  of  any  description,  in  real 
estate  in  this  State,  as  an  investment,  but  may  only  hold  real  estate  for 
such  purposes  and  for  such  time  as  are  provided  in  said  Sec.  5,  Art.  XI 
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of  the  present  Constitution  of  this  State. 

45-47 

Mar  20 

INSURANCE 

COMPANIES— 

PREMIUM  TAXES- 

DEDUCTIONS. 

Under  Senate  Bill  #98  insurance  companies  may  take  deductions  for 
the  whole  preceding  year  in  computing  the  amount  of  privilege  or 
license  tax  they  are  required  by  Secs.  6098a  and  6098b  to  pay  for  the 
privilege  of  doing  business  in  this  State  during  the  ensuing  year. 

Returns  prepared  by  the  Insurance  Department  for  the  use  of 
companies  in  such  computation  should  provide  for  deductions  to  be 
taken  for  the  whole  of  the  preceding  year  to  the  year  in  which  such 
privilege  tax  must  be  paid. 

45-47 

Mar  29 

INSURANCE. 

Charter  amendment  of  Business  Men's  Assurance  Company  of  America. 

45-47 

Apr  22 

INSURANCE. 

Amendment  of  Articles  of  Inc.  of  the  American  Central  Insurance 

Company. 

45-47 

Apr  22 

INSURANCE. 

Amendment  of  Articles  of  Ass'n  of  the  Kansas  City  Fire  and  Marine  Ins. 
Company. 

45-47 

May  2 

COUNTY  COLLECTOR. 

PUBLIC  OFFICER. 

Under  Section  11068,  R.S.  Mo.  1939,  County  Collector  not  in  default 
may  also  hold  the  office  as  member  of  Board  of  Directors  of  said 

School  District. 

45-47 

June 

TAXATION. 

Cost-plus-contractors  who  pay  a sales  tax  on  materials  which  they  use 

19 

SALES  TAX. 

in  such  contracts  may  bill  the  firm  with  which  they  are  contracting  for 

reimbursement  of  the  amount  of  such  tax  and  such  contractors  would 

not  be  required  to  remit  the  amount  of  such  reimbursement  to  the 

State  Collector  of  Revenue. 

45-47 

July  9 

INCORPORATION  BY 

PRO  FORMA  DECREE. 

An  organization  by  an  association  of  persons  under  a mutual  benefit 
proposal,  where  its  Articles  of  Association  and  By-Laws  show  the 
proposed  corporation  would  be  making  a profit  for  some  of  the 
members  at  the  expense  of  other  members,  in  insurance.  Such 
association  may  not  be  incorporated  under  Section  5437,  Article  10, 
Chapter  33,  R.S. Mo.  1939,  under  a pro  forma  decree. 

45-47 

Aug  8 

Opinion  Letter  to  the  Hon.  Owen  G.  Jackson 

45-47 

Sept  3 

Opinion  Letter  to  the  Hon.  Owen  G.  Jackson 

45-47 

Sept  3 

Opinion  Letter  to  the  Hon.  Owen  G.  Jackson 

45-47 

Sept  16 

MOTOR  VEHICLE 

SAFETY 

RESPONSIBILITY  ACT. 

Taxicabs  licensed  and  operating  in  municipalities  as  common  carriers 
which  are  not  regulated  by  ordinances,  are  subject  to  the  provisions  of 
the  Motor  Vehicle  Safety  Responsibility  Act. 

45-47 

Sept  26 

Mr.  W.  0.  Jackson 

WITHDRAWN 

45-47 

Oct  7 

Opinion  Letter  to  the  Hon.  Owen  G.  Jackson 

45-47 

Nov  18 

DEPARTMENT  OF 

The  Division  of  Health  does  not  have  the  power  to  operate  a general 
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PUBLIC  HEALTH  AND 

WELFARE. 

DIVISION  OF  HEALTH. 

hospital  without  legislative  authority. 

45-47 

Nov  19 

INSURANCE. 

Payment  of  claims,  Insurance  and  Emergency  Fund;  Reserve  fund, 
annual  statement  - stipulated  premium  company. 

46-47 

Jan  15 

TAXATION. 

COUNTY  COLLECTOR. 

Acceptance  of  tender  of  undisputed  taxes  on  Railway  property  will  in 
no  way  affect  right  to  enforce  collection  of  taxes,  the  validity  or 
constitutionality  of  which  is  denied  by  the  Railway.  Nonacceptance  of 
tender  of  part  of  taxes  on  Railway's  property  will  result  in  penalties 
attaching  to  entire  amount  of  taxes  due  if  any  one  or  more  of  disputed 
levies  are  held  valid,  but  penalties  will  not  attach  to  the  entire  amount 
of  taxes  if  all  of  disputed  tax  levies  are  held  invalid. 

46-47 

Feb  7 

Hon.  Roy  A.  Jones 

WITHDRAWN 

46-47 

May  2 

COUNTY  SCHOOL 

FUND. 

LIQUIDATION  AND 

DISTRIBUTION. 

If  the  proposal  to  distribute  the  county  school  funds  is  approved,  such 
distribution  shall  be  made  as  soon  as  practicable  or  within  a 

reasonable  time. 

46-47 

May  15 

TAXATION. 

EXEMPTION. 

Real  estate  belonging  to  non-profit  organizations  is  not  exempt  from 

taxation. 

46-47 

Aug  27 

COUNTY  HIGHWAY 

ENGINEER. 

The  duly  elected  or  appointed  surveyor  of  Henry  County  is  ex  officio 
county  highway  engineer  until  January  1,  1949.  County  court  is  vested 
with  the  power  to  employ  road  and  bridge  foremen  and  other 
employees;  highway  engineer  selects  his  assistants,  subject  to  approval 
by  the  county  court. 

46-47 

Sept  5 

TAXATION. 

Taxes  levied  and  assessed  against  land  while  under  private  ownership, 
and  which  is  subsequently  transferred  to  a state  college,  cannot  be 
collected  against  said  college  while  land  is  used  and  occupied  for  the 
purpose  of  the  organization.  The  transferor  does  remain  liable  for  such 
taxes,  and  his  personal  property  may  be  levied  on  for  the  amount  due. 

46-47 

Oct  30 

NEWSPAPERS. 

A newspaper  which  suspended  publication  during  the  war  because  of 
the  owner  being  inducted  into  the  armed  forces  may  be  reinstated 
within  one  year  after  hostilities  have  ceased  with  all  benefits 
theretofore  held  in  the  matter  of  publishing  legal  notices. 

47-47 

Sept  3 

MAGISTRATE  COURT. 

SHERIFF. 

FEES. 

In  re:  Three  questions  on  sheriff,  jury  and  witness  fees  in  magistrate 

court. 

48-47 

Jan  24 

PUBLIC  WELFARE. 

SUPERINTENDENT. 

Appointment  by  County  Court  in  counties  of  the  third  and  fourth  class. 
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49-47 

Nov  7 

ASSESSORS. 

TOWNSHIP 

ORGANIZATION. 

COUNTIES. 

Township  assessors  take  office  on  the  first  day  of  September  following 

election. 

50-47 

Mar  14 

RECORDERS. 

MORTGAGES. 

Recorder  of  Deeds  of  St.  Louis  City  has  not  authority  to  release  deed  of 

trust  which  secures  notes  not  mentioned  in  the  deed  of  trust. 

50-47 

Nov  21 

MARRIAGE. 

RECORDER  OF  DEEDS. 

Marriage  between  aunt  and  nephew  of  half  blood  valid.  Documents 
relating  to  corporations  can  be  recorded  by  making  photostatic  copies 

thereof. 

51-47 

Jan  25 

PROBATE  JUDGE. 

FEES. 

RECORDER  OF  DEEDS. 

County  Court  of  Boone  County  cannot  make  allowance  to  Probate 

Court  of  more  than  $1800.00  per  year  for  clerks,  assistants  and 
stenographers.  Recorder  of  Deeds  of  Boone  County,  whose  term 
expired  January,  1947,  is  liable  to  county  for  fees  received  by  him  in 

1945  and  1946  in  excess  of  $4000.00  plus  payments  to  necessary 
deputies  and  assistants  for  each  year. 

51-47 

Aug  5 

MAGISTRATES. 

Magistrate  to  act  in  temporary  absence  of  police  judge,  but  not 
entitled  to  additional  compensation. 

51-47 

Oct  23 

LOTTERIES. 

Prize  awarded  by  chance  to  holder  of  coupon  given  with  purchase  of 

merchandise. 

53-47 

Jan  10 

Hon.  Clinton  Lindley 

WITHDRAWN 

53-47 

Apr  24 

ELECTIONS. 

Failure  to  hold  township  elections  on  the  date  as  provided  by  statute 
does  not  permit  the  holding  of  an  election  on  a subsequent  date  not 
provided  by  law.  The  present  incumbent  officers  continue  to  hold 
office  and  discharge  their  duties  thereunder  until  their  successors  are 
duly  elected  or  appointed  and  qualified. 

54-47 

Apr  17 

MOTOR  VEHICLES. 

Reciprocity  existing  between  the  States  of  Missouri  and  Minnesota. 

54-47 

Oct  28 

SCHOOLS. 

TAXATION. 

Real  estate  owned  by  William  Jewell  College  and  used  exclusively  for 
educational  purposes  is  tax  exempt.  County  court  authorized  to  rebate 
taxes  assessed  against  property  owned  by  said  school. 

55-47 

Jan  24 

TAXATION  AND 

REVENUE. 

A penalty  of  10%  per  annum  or  1%  a month  or  fraction  thereof, 
attaches  to  delinquent  taxes  as  of  January  1,  when  such  delinquent 
taxes  remain  delinquent  as  of  February  1,  when  the  collector  starts 
making  his  delinquent  tax  book. 

55-47 

Apr  15 

LABOR  LAW. 

A female  employee  engaged  in  a clerical  capacity  in  one  of  the  Cities 
Service  Oil  Company  may  work  only  nine  hours  a day  for  six  days  a 

week. 

57-47 

Jan  16 

PROBATE  COURT. 

PROSECUTING 

In  re:  Costs  paid  by  county  in  indigent  insane  hearings;  accrued  fees 
due  probate  judge;  duties  of  prosecuting  attorney  in  indigent  insane 
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ATTORNEY. 

hearing;  prosecuting  attorney  cannot  be  appointed  appraiser  in 
assessing  inheritance  tax. 

57-47 

Feb  10 

MAGISTRATE 

COURTS. 

Fees  in  criminal  cases. 

57-47 

Feb  18 

COUNTY  OFFICERS. 

Mode  of  determining  compensation  for  judges  of  the  county  courts  in 

third  class  counties. 

57-47 

Feb  26 

COUNTY  OFFICERS. 

Tenure  of  county  treasurers  elected  at  general  election  on  November 

5,  1946. 

57-47 

Mar  26 

MAGISTRATES. 

State  of  Missouri  is  not  required  to  deposit  $5.00  when  commencing  a 
suit  in  the  magistrate  court;  a magistrate  shall  not  require  plaintiff  to 
provide  security  for  costs  in  all  proceedings;  a $5.00  magistrate  fee  is 
not  to  be  apportioned  for  the  purpose  of  paying  costs  of  any 
proceeding. 

57-47 

Apr  24 

COLLECTORS. 

Collector  who  voluntarily  pays  part  of  his  compensation  to  the  county 
and  makes  final  settlement,  cannot  thereafter  recover  the  same. 

57-47 

June  4 

TAXATION  AND 

REVENUE. 

Procedure  to  be  followed  in  assessing  real  property  at  its  true  value. 

57-47 

July  29 

MOTOR  VEHICLE. 

Theft  of  truck  unable  to  operate  under  its  own  power  would  constitute 

theft  of  motor  vehicle. 

57-47 

Oct  10 

NEPOTISM. 

An  officer  approving  an  appointment  submitted  to  him  of  an  employee 
related  to  him  within  the  fourth  degree  of  consanguinity  or  affinity 
forfeits  his  office  under  the  provisions  of  Section  6 of  Article  VII  of  the 

Constitution  of  1945. 

57-47 

Oct  11 

DEPARTMENT  OF 

PUBLIC  HEALTH  AND 

WELFARE. 

Division  directors  the  sole  appointing  authorities  within  the  meaning  of 
the  State  Merit  System  Act. 

57-47 

Nov  17 

Hon.  Samuel  Marsh 

WITHDRAWN 

58-47 

Sept  18 

NOTARIES  PUBLIC. 

JURISDICTION. 

Jurisdiction  of  notaries  public  in  the  City  of  St.  Louis  in  adjoining 

counties. 

59-47 

July  25 

SCHOOLS. 

CHANGE  OF  SITE. 

Proposition  for  change  of  site  of  common  school  district  schoolhouse 
may  be  submitted  at  an  annual  or  special  meeting. 

59-47 

Sept  4 

PUBLIC  OFFICERS. 

Right  to  reimbursement  for  travel  expense  necessarily  incurred  in 
discharge  of  official  duties. 

60-47 

Feb  3 

PROBATE  COURT. 

FEES. 

Right  of  probate  court  to  fees  for  holding  hearing  in  an  insanity  case. 

60-47 

Feb  7 

COUNTY  SCHOOL 

Capital  of  township  and  county  school  funds  invested  in  government 
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FUNDS. 

LIQUIDATION. 

ELECTION. 

bonds  can  be  liquidated  before  maturity.  By  the  petition  of  the  voters 
county  court  must  call  special  election  for  liquidation  of  school  funds 
even  though  this  expenditure  has  not  been  provided  for  in  county 
budget. 

60-47 

Feb  25 

CORONERS. 

In  counties  of  the  fourth  class  are  entitled  to  actual  and  necessary 
expenses  while  carrying  out  their  official  duties. 

60-47 

Feb  28 

SHERIFF'S  MILEAGE. 

MAGISTRATE  COURT 

COSTS. 

Sheriff  entitled  to  actual  expense  not  in  excess  of  five  cents  per  mile 
for  taking  prisoners  to  penitentiary;  magistrate  court  costs  to  be  taxed 
as  provided  for  in  Section  13409,  R.  S.  Mo.  1939. 

60-47 

June 

AIRPORTS. 

Fourth  class  city  can  condemn  land  a reasonable  distance  outside 

10 

EMINENT  DOMAIN. 

CITIES  OF  THE 

FOURTH  CLASS. 

corporate  limits  to  establish  airports.  Reasonableness  of  distance  is 
question  of  fact. 

62-47 

Feb  5 

MAGISTRATES. 

PROBATE  JUDGES. 

OFFICERS. 

Person  may  not  hold  the  position  of  probate  judge  and  magistrate  and 
mayor  of  a city  at  the  same  time. 

62-47 

Feb  21 

ROADS  AND  BRIDGES. 

HIGHWAY  ENGINEER. 

Funds  from  which  the  salary  of  the  highway  engineer  may  be  paid. 

62-47 

Mar  21 

Hon.  Roy  C.  Miller 

WITHDRAWN 

62-47 

Apr  18 

TAXATION. 

Sec.  11041,  H.C.S.H.B.  468,  63rd  General  Assembly,  does  not  authorize 
the  circuit  judge  to  order  levy  of  3C  on  $100  for  maintenance, 
operation  and  repair  of  county  buildings  when  constitutional  limit  for 
county  purposes  has  been  levied. 

62-47 

Apr  22 

LIBRARIES. 

Allocation  of  state  aid  to  tax  maintained  and  supported  libraries. 

62-47 

June 

COUNTY  COURTS. 

County  court  is  without  authority  to  appoint  supervising  board  of  road 

26 

CONSTITUTIONAL 

LAW. 

ROADS  AND  BRIDGES. 

commissioners  and  prescribe  the  duties  thereof. 

62-47 

Sept  5 

SCHOOLS. 

COUNTY 

SUPERINTENDENTS. 

SALARIES. 

County  superintendents  of  schools  in  counties  of  the  third  class  may 
receive  the  additional  compensation  provided  for  in  Senate  Bill  No.  177 
of  the  64th  General  Assembly. 

63-47 

June 

MAGISTRATE 

Where  defendant  is  unable  to  pay  costs,  fee  bill  for  same  is  prepared 

19 

COURTS. 

CRIMINAL  COSTS. 

by  magistrate  and  submitted  to  the  clerk  of  the  Circuit  Court. 

64-47 

Jan  17 

TOWNSHIP 

ORGANIZATION. 

In  counties  voting  out  township  organization  the  county  assessor  and 
county  collector  take  office  immediately  upon  being  appointed  and 
assume  powers  and  duties  of  ordinary  county  as  provided  by  law; 
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county  takes  title  to  money  and  property  of  township  and  assumes 
their  liabilities;  settlement  of  accounts  between  township  officers  and 
county  court. 

64-47 

Jan  22 

TAXATION  AND 

REVENUE. 

Liability  for  taxation  of  mail  carriers  retirement  pay  as  intangible 
personal  property  under  H.C.S.H.B.  No.  868. 

64-47 

Feb  3 

Mr.  M.  E.  Morris 

WITHDRAWN 

64-47 

Feb  4 

STATE  PURCHASING 

AGENT. 

Purchases  of  certain  supplies  and  printing  for  Missouri  State  Highway 
Commission  to  be  made  through  Division  of  Procurement. 

64-47 

Feb  4 

TAXATION  AND 

REVENUE. 

In  re:  Five  questions  on  taxing  intangible  personal  property  under  H.  C. 

S.  H.  B.  868. 

64-47 

May  7 

Mr.  M.  E.  Morris 

WITHDRAWN 

64-47 

June 

18 

DIVISION  OF 

PROCUREMENT. 

Purchases  of  paper  from  State  Paper  Procurement  Revolving  Fund. 

64-47 

July  3 

DEPARTMENT  OF 

REVENUE. 

Effect  and  meaning  of  Senate  Bill  No.  143  of  the  64th  General 

Assembly  relating  to  the  duties  and  responsibility  of  the  Director  of 

Revenue  and  the  duties  of  the  subordinates  thereunder. 

64-47 

July  18 

TAXATION  AND 

REVENUE. 

Allowable  deductions  by  resident  of  Missouri  with  respect  to  income 
subject  to  Indiana  gross  income  tax. 

64-47 

July  18 

ROADS  AND  BRIDGES. 

TAXATION. 

TOWNSHIP 

ORGANIZATION. 

Tax  provided  for  in  Sec.  8527,  Laws  of  1945,  page  1478,  is  not  a levy  to 
be  made  by  a township  board,  and  is  not  a levy  in  excess  of  the  levy 
provided  for  in  Sec.  8820,  Laws  of  1945,  page  1497. 

64-47 

Aug  13 

TAXATION  AND 

REVENUE. 

Duty  of  the  Director  of  Revenue  with  regard  to  distribution  of  moneys 
collected  under  House  Bills  Nos.  868,  869,  888  and  948  of  the  63rd 
General  Assembly. 

64-47 

Sept  5 

STATE  TREASURY. 

Proceeds  of  sale  of  surplus  property  belonging  to  Missouri  Training 
School  for  Boys  to  be  deposited  in  the  “Missouri  Training  School  for 

Boys  Fund." 

64-47 

Oct  16 

CRIMINAL  LAW. 

Construction  of  Section  4854,  R.  S.  Mo.  1939,  known  as  Habitual 

Criminal  Act. 

64-47 

Oct  21 

PUBLIC  RECORDS. 

Availability  of  intangible  personal  property  tax  returns  to  public 
inspection. 

64-47 

Oct  30 

TAXATION. 

MANUFACTURERS. 

No  authority  for  refunding  proportionate  part  of  manufacturers'  tax  for 

1946. 

64-47 

Dec  11 

TAXATION  AND 

REVENUE. 

Federal  credit  unions  not  required  to  collect  the  tax  imposed  upon  the 

accounts  of  their  members. 

file:////sosstorl/spap$/AGO/AGOpinionsHTMLfiles/1947MOAGOpinions.html[9/14/2017  1 1:52:26  AM] 


Missouri  Attorney  General's  Opinions  - 1947 


65-47 

Oct  22 

DIVISION  OF  MENTAL 

DISEASES. 

POSTWAR  FUND. 

Under  appropriation  of  $100,000.00  for  storeroom  and  $15,000.00  for 
bakery,  contract  may  be  let  in  the  amount  of  $115,000.00  for 
constructing  both  as  a unit. 

66-47 

Oct  14 

SECRETARY  OF  STATE. 

Secretary  of  State  authorized  to  fix  compensation  of  all  employees  in 
his  department. 

66-47 

Oct  27 

SECRETARY  OF  STATE. 

It  is  his  duty  under  Senate  Bill  No.  196,  Missouri  Laws  of  1945,  to 
compile,  index,  and  publish  all  rules  adopted  by  each  agency.  Also,  it  is 
his  duty  to  publish  the  monthly  bulletin,  as  required  in  said  bill,  setting 
forth  the  text  of  all  rules  filed  during  the  preceding  month  by  the  state 
agencies. 

67-47 

Mar  5 

MAGISTRATES. 

CRIMINAL  LAW. 

Prosecuting  attorney  may  file  information  for  a misdemeanor  in  the 
circuit  court  and  may  file  a delinquency  case  in  the  circuit  court. 
Defendant  cannot  take  a change  of  venue  from  circuit  court  to 
magistrate  court. 

67-47 

Sept  23 

Hon.  A.  T.  Norton 

WITHDRAWN 

67-47 

Dec  8 

TOWNSHIPS. 

ROADS  AND  BRIDGES. 

TAXATION. 

ELECTION. 

In  county  under  township  organization  county  court  may  levy  special 
tax  for  road  and  bridge  purposes  only  under  provisions  of  Sec.  8529, 
Laws  of  1945,  p.  1478.  Township  board  cannot  call  election  for  purpose 
of  voting  tax  for  road  purposes. 

68-47 

Jan  18 

MAGISTRATES. 

Magistrate  is  required  by  law  to  appoint  a clerk  within  a reasonable 
time  after  being  sworn  in  as  magistrate.  Magistrate  cannot  appoint  as 
clerk  a school  teacher  who  is  employed  full  time  as  school  teacher  and 
unable  to  work  during  office  hours  as  clerk  of  the  magistrate  court 
except  on  Saturdays  and  week  ends. 

68-47 

Feb  6 

RECORDER  OF  DEEDS. 

DEPUTIES. 

No  provision  is  made  under  the  laws  for  payment  of  deputy  recorder 

of  deeds  in  counties  where  the  circuit  clerk  is  ex  officio  recorder  of 

deeds. 

68-47 

Mar  13 

MISSOURI  TRAINING 

SCHOOL  FOR  BOYS. 

CONTAGIOUS 

DISEASE. 

ADMISSION. 

Boy  affected  with  contagious  disease  not  to  be  admitted  to  Missouri 
Training  School  for  Boys  at  Boonville,  Missouri. 

68-47 

May  2 

MISSOURI  REAL 

ESTATE 

COMMISSION. 

Effect  of  conviction  under  Sec.  51,  Title  187,  U.S.C.A.,  upon  right  to 
procure  real  estate  broker's  or  salesman's  license. 

68-47 

May  16 

ROADS  AND  BRIDGES. 

“General  road  districts"  must  be  established  by  county  court. 

68-47 

Aug  29 

Hon.  Don  W. 

Owensby 

WITHDRAWN 
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68-47 

Nov  21 

COUNTY  COURTS. 

PROSECUTING 

ATTORNEY. 

COUNTY  TREASURER. 

HIGHWAY  ENGINEER. 

County  court  of  third-class  county  may  hire  stenographer  for 
prosecuting  attorney,  county  treasurer  and  highway  engineer,  such 
stenographer  to  divide  her  time  among  said  officers. 

69-47 

Jan  8 

DELINQUENT  TAXES. 

PENALTIES. 

The  date  for  determining  penalty  on  delinquent  taxes,  as  provided  in 
Section  11085,  House  Bill  No.  765,  applies  to  the  City  of  Liberty. 

69-47 

Jan  23 

PROSECUTING 

ATTORNEYS. 

MAGISTRATES. 

Prosecuting  Attorneys  may  be  reimbursed  for  actual  and  necessary 
traveling  expenses  in  the  investigation  of  crimes  and  the  county  court 
is  authorized  to  provide  for  such  expenses.  Magistrate  shall  set  salaries 
of  his  clerk,  deputy  clerks  and  employees. 

69-47 

May  6 

PARKS. 

STATE  PARK  BOARD. 

State  Park  Board  unauthorized  to  dispose  of  present  transmission 
system  in  Cuivre  River  State  Park. 

69-47 

Aug  26 

ELECTION. 

SHERIFF. 

CONSTABLE. 

Sheriff  to  perform  duties  formerly  preformed  by  constable  during 

elections. 

69-47 

Oct  7 

FEDERAL. 

CONSERVATION 

COMMISSION. 

OFFICERS. 

Right  to  enforce  laws,  rules  and  regulations  pertaining  to  wildlife  at 

Camp  Crowder. 

69-47 

Oct  9 

MOTOR  VEHICLES. 

Motor  vehicle  registered  in  Iowa  operating  in  Missouri  intrastate  in 
transporting  passengers  for  compensation  must  register  with 
Commissioner  of  Motor  Vehicles  and  pay  fee. 

69-47 

Dec  11 

TAXATION. 

COUNTY. 

The  only  procedure  to  increase  tax  levy  for  county  purposes,  when  the 
maximum  tax  has  been  assessed  and  levied,  is  by  a vote  of  2/3 
qualified  electors  voting  thereon  and  for  said  increased  tax. 

70-47 

Jan  8 

MAGISTRATE 

COURTS. 

Board  of  Aldermen  of  St.  Louis  has  the  power  to  provide  for  additional 
employees  for  the  Magistrate  Court  of  the  City  of  St.  Louis. 

70-47 

Jan  16 

TAXATION. 

MERCHANTS  TAX. 

Merchants'  Tax  provided  for  in  H.C.S.H.B.  471,  H.C.S.H.B.  536  and 

House  Bill  995,  passed  by  the  63rd  General  Assembly,  comply  with  the 
provisions  of  Section  4 (a)  of  Article  X of  the  Constitution  of  1945. 

70-47 

July  29 

TAXATION. 

MANUFACTURER. 

MERCHANT. 

Companies  selling  wood  for  fuel  are  cooperage  companies;  cooperage 
companies  manufacturing  completed  staves  and  headings  are 
manufacturers;  companies  making  rough  staves  and  headings  under 
contract  for  other  companies  which  complete  manufacturing  are 
manufacturers;  companies  offering  for  sale,  generally,  rough  staves  and 
headings  are  merchants. 

70-47 

Aug  7 

EDUCATION. 

Interpretation  of  Senate  Bill  No.  4 of  the  64th  General  Assembly. 
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Military  schools  with  college  status  not  required  to  teach  the  courses 
enumerated  in  said  bill  in  the  college  years. 

71-47 

Mar  21 

EXTRADITION. 

Only  messenger  appointed  by  Governor  under  Sec.  3976,  R.S.  Mo. 

1939,  has  authority  to  return  fugitives  from  justice  to  this  state,  and 
expense  must  be  paid  from  State  Treasury  in  accordance  with  Sec. 

3977,  R.S.  Mo.  1939,  except  in  cases  where  defendant  is  returned  for 
wife  or  child  abandonment  the  expense  of  extradition  must  be  paid  by 
County  Court. 

71-47 

Apr  4 

CONSTITUTIONAL 

LAW. 

TAXATION  & 

REVENUE. 

Constitution  doesn't  require  tax  moneys  from  intangibles  to  be 
deposited  in  State  Treasury. 

72-47 

Jan  23 

SCHOOL  FUNDS. 

COUNTY  AND 

TOWNSHIP. 

Type  of  securities  in  which  county  and  township  school  funds  may  be 

invested. 

72-47 

Aug  2 

PAROLE. 

CRIMINAL  LAW. 

INTERSTATE 

COMPACT. 

Authorities  of  State  of  Florida  may  retake  parolee  in  this  state  under 
interstate  compact  for  violations  committed  subsequent  to  this  state 
becoming  a signatory  to  said  compact. 

73-47 

Mar  5 

COUNTY  TREASURER. 

In  counties  of  third  class,  except  counties  under  township  organization, 
treasurer  not  entitled  to  one-half  of  one  percent  for  disbursing  school 
money  in  addition  to  his  regular  salary. 

73-47 

Nov  14 

Mr.  Chas.  F.  Quinlin 

WITHDRAWN 

74-47 

May  13 

SCHOOLS. 

COUNTY  SCHOOL 

FUND. 

COUNTY  COURT. 

County  court  is  not  authorized  to  pay  an  agent  for  procuring  insurance 
or  collecting  on  delinquent  school  fund  loans. 

74-47 

Dec  8 

SCHOOLS. 

BOARD  OF 

DIRECTORS. 

VACANCIES. 

Determination  of  whether  or  not  a vacancy  exists  in  a school  board  in  a 
consolidated  district  due  to  a member's  refusal  to  serve  or  neglect  of 
duty  is  to  be  made  by  school  board.  Before  such  determination  is  made 
member  should  be  notified  and  given  a chance  to  defend  himself. 

76-47 

Feb  19 

COUNTY  COURT. 

COUNTY  CLERK. 

County  court  may  allow  up  to  $500.00  per  annum  to  county  clerk  for 
payment  of  additional  compensation  to  deputies  and  assistants. 

76-47 

Apr  18 

ROADS  AND  BRIDGES. 

County  not  liable  for  negligent  operation  of  road  and  bridge  machinery 
even  though  used  in  work  optional  with  county. 

76-47 

Apr  18 

CIRCUIT  COURT. 

CIRCUIT  JUDGE. 

SALARY. 

Circuit  judge  required  to  serve  as  jury  commissioner  under  Section 

13394,  R.S.  Mo.  1939,  but  not  entitled  to  $1300.00  allowed  for  such 

services  under  same  section. 
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76-47 

July  24 

ELECTIONS. 

COUNTY  COURTS. 

ROADS  AND  BRIDGES. 

County  Court  of  Andrew  County  may  call  a special  election  to  increase 
rate  of  levy  for  not  to  exceed  four  year  term.  "Respective  purposes" 
authorize  such  election  to  be  held  for  increasing  tax  levy  for  bridge 
purposes.  Tax  levy,  under  Sections  8527  and  8529,  Laws  of  Mo.  1945, 
authorizes  increase  for  only  one  year.  Such  election  provided  for  in  Sec. 
8529,  Laws  of  Mo.  1945,  may  be  held  in  place  or  places  in  county 
designated  by  county  court. 

77-47 

Feb  13 

Hon.  V.  C.  Rose 

WITHDRAWN 

77-47 

Feb  18 

COUNTY  COURT. 

MINERAL  LEASES. 

COUNTY  COLLECTOR. 

(1)  Member  of  county  court  or  other  county  officer  cannot  buy  county 
warrants  at  less  than  par.  (2)  If  member  of  county  court  votes  for 
employment  of  a relative  within  4th  degree,  by  consanguinity  or 
affinity,  he  forfeits  his  office.  (3)  Where  mineral  leases  have  been 
made,  taxes  should  be  assessed  to  owner  of  land.  (4)  Sec.  11107,  R.S. 
1939,  has  no  application  to  Maries  County.  (5)  Without  a vote  of  the 
people,  tax  rate  cannot  be  increased  in  any  year  so  it  will  produce 
mathematically  more  than  10%  in  excess  of  taxes  levied  for  previous 

year. 

77-47 

Apr  29 

BONDS. 

ROADS  AND  BRIDGES. 

Money  derived  from  bond  issue  for  grading,  constructing,  paving  or 
maintaining  of  paved,  gravel,  macadamized  or  rock  roads,  and 
necessary  bridges  and  culverts,  may  be  expended  for  the  purchase  of 
necessary  machinery. 

79-47 

Dec  30 

ROADS  AND  BRIDGES. 

SPECIAL  ROAD 

DISTRICTS. 

TOWNSHIPS. 

Levy  of  not  to  exceed  35C  on  property  in  special  road  districts  in 
counties  under  township  organization  is  made  by  township  board. 
Additional  levy  of  not  to  exceed  35C  may  be  voted  by  special  road 
district.  County  court  in  counties  under  township  organization  may  not 
assist  in  building  and  maintenance  of  bridges  in  special  road  district. 

80-47 

Mar  11 

SHERIFFS. 

Authority  as  conservator  of  the  peace  is  county-wide,  and  includes 
violation  of  city  ordinance  if  it  constitutes  an  offense  against  the  state. 
Allowed  only  such  mileage  as  comes  within  Section  5,  H.C.S.H.B.  No. 

872. 

80-47 

May  15 

COURT  REPORTERS. 

In  circuits  where  there  are  counties  with  more  than  forty-five  thousand 
inhabitants  the  court  reporter  is  not  entitled  to  hotel  and  traveling 

expenses. 

81-47 

Feb  20 

BANKING  BUSINESS. 

An  express  company  having  contracts  with  railroad  companies  for  the 
operation  of  an  express  service  upon  the  lines  of  such  railroad 
companies,  or  the  transatlantic  steamship  company,  or  a telegraph  or 
telephone  company,  as  exceptions  to  corporations  prohibited  from 
doing  any  acts  of  banking  under  Sec.  7890,  R.S.  Mo.  1939,  possess  the 
power  of  receiving  for  transmission  or  of  transmitting  the  same,  by 
draft,  traveler's  check,  money  order,  or  otherwise,  without  any 

file:////sosstorl/spap$/AGO/AGOpinionsHTMLfiles/1947MOAGOpinions.html[9/14/2017  1 1:52:26  AM] 


Missouri  Attorney  General's  Opinions  - 1947 


authority  or  supervision  of  the  Department  of  Finance  of  this  State 

whatsoever. 

81-47 

Apr  14 

TRUST  COMPANIES. 

Corporations  may  be  created  under  Section  8024,  Article  3,  Chapter 

39,  R.S.  Mo.  1939,  to  do  a trust  company  business  as  provided  therein, 
without  being  required  to  do  "banking"  business. 

81-47 

June  3 

Hon.  H.  G.  Shaffner 

WITHDRAWN 

81-47 

June 

BANKS. 

Banks  may  not,  either  directly  or  indirectly,  by  any  means  loan  to  one 

11 

RESTRICTIONS  ON 

LOANS. 

person  a sum  greater  than  20%  of  the  capital  stock  actually  paid  in  and 
surplus  fund  of  such  bank  if  located  in  any  city  having  a population  of 
less  than  100,000  and  over  7,000. 

81-47 

July  1 

TOWNSHIPS. 

Section  26(a),  Article  VI  of  the  1945  Constitution,  is  a limitation  on  the 
amount  of  indebtedness  a township  board  may  incur  for  the  township 
in  any  year  without  popular  vote.  Valid  warrants  issued  by  a township 
in  previous  years  and  still  outstanding  are  not  to  be  counted  in 
computing  the  amount  of  indebtedness  for  the  current  year. 

81-47 

Aug  13 

BANKS. 

A bank  is  required  by  law  to  pay  on  demand  a depositor's  balance  due 
without  delay  or  notice  of  intention  to  close  an  account. 

81-47 

Sept  2 

COMMISSIONER  OF 

FINANCE. 

LIABILITY  OF  SURETY 

ON  BOND. 

The  Commissioner  of  Finance  is  an  insurer  of  unclaimed  funds  named 

in  Sec.  7899,  R.S.  Mo.  1939.  The  liability  of  the  surety  on  his  bond  is 
the  same  as  that  of  the  Commissioner  himself.  No  statutory  bond 
should  exempt  a surety  on  the  bond  of  a public  official  from  loss  of 
funds  for  any  cause.  The  depository  of  funds  of  a public  official  should 
not  be  required  to  post  collateral  security,  since  the  surety  on  his  bond 

is  liable  for  all  losses. 

81-47 

Sept  16 

LIQUIDATED  BANKS. 

Proceeds  or  dividends  arising  from  corporation  bonds  held  by  a bank, 
later  liquidated,  such  bonds  being  sold  as  remaining  assets  of  a bank  to 
individuals,  are  private  property.  The  Commissioner  of  Finance  has  no 
duty  to  assume  respecting  such  dividends  or  proceeds. 

82-47 

Mar  8 

COUNTY  TREASURER. 

County  court  must  order  treasurer  to  secure  surety  bond  before 
county  is  liable  for  premium. 

83-47 

Jan  13 

COUNTY 

TREASURERS. 

TREASURER'S  BONDS. 

SCHOOL  FUND. 

County  treasurer  to  give  bond  under  House  Bill  494  in  amount  of 
highest  probable  amount  on  hands  at  any  one  time.  The  amount  of 
bond  computed  as  to  school  funds  from  all  sources. 

83-47 

Jan  23 

COUNTY  SCHOOL 

FUNDS. 

COUNTY  COURT. 

Government  bonds  purchased  out  of  county  capital  school  funds 
should  be  taken  in  the  name  of  the  county  court  as  trustee  of  the 
particular  school  fund  invested. 

83-47 

Feb  13 

FEES. 

Board  of  prisoners  in  counties  of  the  first  class  and  the  City  of  St.  Louis. 
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83-47 

Feb  26 

SPECIAL  ROAD 

DISTRICTS. 

Special  road  districts  should  severally  vote  road  bonds  to  provide  funds 
for  participation  in  "milk  route"  road  bill  appropriation. 

83-47 

Mar  7 

STATE  PURCHASING 

AGENT. 

Supplies  used  by  Missouri  State  Highway  Patrol  should  be  purchased 
through  the  State  Purchasing  Agent. 

83-47 

Apr  15 

APPROPRIATIONS. 

LIBRARY  ADVISORY 

BOARD. 

Appropriation  to  Library  Advisory  Board  under  head  "Personal  Service" 
for  "salaries,  wages  and  per  diem  of  employees"  does  not  include  pay 
for  travel  and  subsistence  of  such  employees. 

83-47 

May  12 

COUNTY 

COLLECTORS. 

Annual  settlements  of  county  collectors  cover  the  period  from  March  1 
to  February  28. 

83-47 

June  2 

DIVISION  OF 

PROCUREMENT. 

Director  of  Revenue  to  procure  supplies,  material,  equipment  and 
contractual  services  through  the  State  Purchasing  Agent. 

83-47 

June  7 

DIVISION  OF 

PROCUREMENT. 

Duty  of  State  Purchasing  Agent  to  maintain  inventory  of  removable 
equipment  owned  by  State. 

83-47 

June 

14 

SCHOOLS. 

First-grade  certificate  which  expired  in  1925  or  1926  cannot  be 
renewed  by  County  Superintendent  of  Schools  except  under  rules  and 
regulations  of  State  Board  of  Education. 

83-47 

June 

17 

Hon.  Forrest  Smith 

WITHDRAWN 

83-47 

June 

20 

MAGISTRATES. 

Only  fee  to  be  allowed  and  collected  by  magistrate  in  criminal 
proceedings  is  magistrate  court  fee,  provided  for  in  Senate  Bill  No.  108. 

83-47 

July  9 

TOWNSHIP 

TREASURERS. 

COMPENSATION 

PAYABLE  FROM 

GENERAL  FUNDS. 

Compensation  of  township  treasurers  in  counties  under  township 
organization  payable  out  of  general  revenue  funds. 

83-47 

July  25 

Hon.  Forrest  Smith 

WITHDRAWN 

83-47 

July  31 

ROAD  DISTRICTS. 

TOWNSHIPS. 

ELECTIONS. 

BONDS. 

Special  road  district  and  township  in  Bates  County  are  both  entitled  to 
have  bonds  registered  when  bonds  of  both  political  subdivisions  were 
voted  on  same  day  and  proceedings  for  election  by  township  were 
initiated  before  proceedings  by  special  road  district. 

83-47 

Aug  30 

Hon.  Forrest  Smith 

WITHDRAWN 

83-47 

Sept  24 

COUNTY  COLLECTOR. 

TAXATION. 

Two  per  cent  fee  allowed  collector  under  provisions  of  Sec.  11182, 

Laws  of  1945,  page  1851,  such  fee  to  be  collected  from  taxpayer,  is  not 
collectable  from  taxpayer  who  pays  taxes  in  month  of  January  after 
such  taxes  have  become  delinquent. 

83-47 

Oct  22 

COUNTY  JUDGES. 

County  judges  in  Jasper  County  to  receive  salary  of  $1,250.00  for 
period  of  July  1,  1946  through  December  31,  1946;  not  entitled  to 
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receive  compensation  during  said  period  as  members  of  county  board 
of  equalization. 

83-47 

Nov  7 

PRINTING. 

COURTS. 

PURCHASING  AGENT. 

Purchasing  agent  lets  the  contract  for  printing  and  binding  court 
reports,  but  Supreme  Court  controls  storage,  distribution  and  sale  of 
said  reports. 

84-47 

Jan  28 

DRAINAGE  DISTRICTS. 

LEVYING  OF 

ADDITIONAL  TAXES. 

County  courts  may  levy  additional  taxes  to  pay  claims  against  the 
district,  provided  a total  of  all  levies  against  the  district  does  not 

exceed  the  total  amount  of  benefits  assessed. 

84-47 

Apr  18 

ROADS  AND  BRIDGES. 

TAXATION. 

TOWNSHIPS. 

Maximum  tax  levy  for  township  expense  is  20C  per  $100  valuation,  but 
when  levies  for  county  purposes  and  township  expenses  total  more 
than  maximum  levy  provided  in  Sec.  11,  Art.  X,  of  Constitution,  80%  of 
tax  is  paid  to  county  and  20%  to  township.  Tax  levy  authorized  by  Sec. 
8529,  H.C.S.H.B.  784,  in  addition  to  tax  levy  authorized  by  Sec.  8820, 

H.C.S.H.B.  798. 

84-47 

Sept  12 

Hon.  Edward  W. 

Speiser 

WITHDRAWN 

85-47 

July  18 

MOTOR  VEHICLES. 

Applicability  of  Motor  Vehicle  Safety  Responsibility  Act  to  taxicabs. 

85-47 

Aug  27 

MOTOR  VEHICLES. 

(1)  "Bookmobiles"  owned  by  County  Library  Districts  exempt  from 
provisions  of  motor  vehicle  registration  and  licensing  provisions;  (2) 
type  of  license  required  of  persons  employed  to  operate 

"Bookmobiles." 

86-47 

Jan  17 

Hon.  Taylor  W. 
Strubinger 

WITHDRAWN 

86-47 

Jan  28 

MAGISTRATE 

COURTS. 

Distribution  of  costs  and  fines  in  criminal  cases. 

86-47 

Nov  26 

CORONERS. 

DEATH  CERTIFICATE. 

Coroner  may  sign  death  certificate  only  in  cases  where  death  has 
occurred  without  medical  attendance  and  registrar  refers  case  to 
coroner  for  his  investigation  and  certification  because  circumstances 
render  it  probable  that  death  was  caused  by  unlawful  or  suspicious 
means,  or  where  relatives  or  friends  of  deceased  request  coroner  to 
hold  inquest  for  purpose  of  issuing  death  certificate. 

87-47 

Jan  22 

CIRCUIT  CLERK. 

FEE. 

Circuit  clerk  in  third-class  county  entitled  to  change  of  venue  fee 
earned,  in  addition  to  salary  provided  in  House  Bill  773,  but  not 
entitled  to  retain  fees  in  case  originally  filed  in  circuit  court  by  consent 
of  parties. 

87-47 

Nov  28 

REPRESENTATIVE 

DISTRICTS. 

ELECTION 

St.  Louis  Election  Commissioners  cannot  alter  representative  districts 

until  after  next  census. 
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COMMISSIONERS. 

88-47 

Nov  14 

COUNTY  BUDGET 

LAW. 

ROADS  AND  BRIDGES. 

County  courts  may  not  transfer  funds  from  Class  3 of  the  Budget  to  any 
other  class  under  the  budget  law. 

89-47 

Jan  27 

LEGISLATOR. 

MILEAGE. 

OATH. 

It  is  unnecessary  for  Mr.  David  A.  Peery  to  be  sworn  in  as  the 
Representative  from  Linn  County.  He  is  entitled  to  and  should  be  paid 
the  mileage  provided  for  in  Sec.  16,  Art.  Ill,  of  the  Constitution. 

89-47 

Jan  30 

CIRCUIT  CLERK  AND 

RECORDER  OF  DEEDS. 

DRAINAGE  DISTRICT. 

FEES. 

Circuit  Clerk  and  recorder  of  deeds,  under  House  Bill  No.  775,  passed 
by  the  63rd  General  Assembly,  not  entitled  to  retain  fees  or 
compensation  for  services  rendered  under  Article  1,  Chapter  79,  R.S. 

Mo.  1939. 

89-47 

May  16 

Hon.  D.  D.  Thomas, 

Jr. 

WITHDRAWN 

89-47 

Aug  15 

COUNTY  BOARD  OF 

EQUALIZATION. 

COUNTY  JUDGES. 

COUNTY  SURVEYOR. 

Judges  of  county  court  in  third  class  counties  entitled  to  fees  for 
holding  court  and  as  members  of  board  of  equalization  when  acting  in 
both  capacities  on  same  day;  county  surveyor  in  counties  of  the  third 
class  entitled  to  fee  as  member  of  board  of  equalization,  and 
compensation  as  county  highway  engineer,  when  acting  in  both 
capacities  on  same  day. 

89-47 

Sept  22 

Hon.  B.  C.  Tomlinson 

WITHDRAWN 

90-47 

Feb  17 

SCHOOLS. 

County  common  school  funds  as  used  in  Section  10400,  House  Bill  # 

494,  means  school  moneys  belonging  to  various  school  districts.  County 
treasurer  4th  class  counties  only  entitled  to  salary  provided  for  in 

Section  13800.4,  House  Bill  No.  781. 

90-47 

Mar  24 

INSURANCE. 

Approval  of  incorporation  of  Protective  Mutual  Casualty  Company. 

90-47 

May  23 

SOIL  CONSERVATION 

DISTRICTS. 

The  soil  district  of  any  county,  in  the  absence  of  any  statutory 
provision,  is  immune  from  any  tort  liability  for  the  negligence  of  its 
employees  while  engaged  in  the  soil  conservation  program  as  provided 

for  in  the  Soil  Conservation  Districts  Law. 

90-47 

Aug  6 

TRAINING  SCHOOLS. 

CIRCUIT  COURTS. 

JUVENILES. 

Circuit  court  may  modify  its  order  of  commitment  to  state  training 

schools. 

90-47 

Nov  21 

STATE  MERIT  SYSTEM 

ACT. 

CANDIDACY  OF 

EMPLOYEES  FOR 

PUBLIC  OFFICE. 

LEAVE  OF  ABSENCE. 

Individual  not  candidate  within  meaning  of  State  Merit  System  Act, 
Session  Acts  1945,  page  1157,  until  filing  under  Section  11550,  R.S.  Mo. 
1939.  No  mandatory  direction  in  Merit  System  Act  requiring  superior  to 
grant  leave  of  absence  to  prospective  candidate. 
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CANDIDATES. 

92-47 

Apr  9 

SCHOOL  FUNDS. 

COUNTY  SCHOOL 

FUNDS. 

May  not  be  invested  in  time  deposits  even  though  bank  pledges  United 
States  government  bonds  to  guarantee  deposits. 

93-47 

Feb  7 

COUNTY  SCHOOL 

FUNDS,  LIQUIDATION 

OF. 

Liquidated  capital  of  township  and  county  school  funds  to  be  handled 
and  distributed  as  considered  proper  by  board  of  school  district. 

93-47 

Feb  18 

CRIMINAL  LAW. 

Physical  or  mental  examination  of  defendant  by  doctors  procured  by 
State;  examination  may  not  be  made  unless  with  the  consent  of 

defendant. 

93-47 

Feb  18 

MAGISTRATES. 

Clerk  of  the  magistrate  court  may  not  issue  a commitment  or  a 
warrant,  but  may  legally  sign  transcripts  in  criminal  proceedings. 

93-47 

Feb  19 

Hon.  Wayne  T. 

Walker 

WITHDRAWN 

93-47 

Apr  25 

MOTOR  VEHICLES. 

Leaving  the  scene  of  an  accident  is  a felony  for  which  an  operator's 
license  may  be  revoked. 

93-47 

May  21 

SHERIFF. 

COUNTY  COURT. 

Sheriff  of  Greene  County,  Missouri,  not  entitled  to  be  reimbursed  by 
the  County  for  attorney  fees  in  the  defense  of  his  action  in  the 
performance  of  official  duties. 

95-47 

Feb  27 

SHERIFFS  IN  THIRD 

CLASS  COUNTIES. 

Deputy  sheriffs  may  be  hired  on  part-time  basis,  when  such 
appointment  and  the  compensation  of  such  deputies  is  approved  by 

the  Circuit  Court. 

95-47 

Feb  27 

COUNTY  BUDGET. 

COUNTY  COURT. 

County  Court  of  Stoddard  County  should  issue  warrants  for  that  part  of 
the  salaries  of  county  officers  of  such  county  for  which  warrants  have 
not  been  issued  for  the  year  1946.  Upon  refusal  of  County  Court  to  do 
so,  mandamus  is  proper  remedy  to  compel  such  action.  Such  warrants 
should  be  paid  before  warrants  issued  on  class  5 fund  of  the  budget. 

95-47 

Mar  14 

COUNTY  CLERK. 

COUNTY  COURT. 

Duties  of  the  county  court  in  respect  to  determining  salary  of  county 
clerk  under  House  Bill  No.  867  of  the  63rd  General  Assembly. 

95-47 

Apr  10 

MAGISTRATES. 

COUNTY  TREASURER. 

One  person  may  be  employed  by  clerk  in  both  the  probate  and  county 
treasurer's  office.  County  courts  have  the  right  to  provide  for  additional 
clerk  hire  for  the  magistrate  if  the  court  finds  that  such  a need  exists. 

95-47 

May  20 

DIVISION  OF 

WELFARE. 

OLD  AGE  PENSIONS. 

Under  sections  9759.31  and  9759.32,  Mo.  R.S.A.,  the  Division  of 

Welfare  is  a single  state  agency  designated  to  administer  the  state 
social  security  act  and  federal  social  security  act  pertaining  to  the 
payment  of  old  age  assistance  and  aid  to  dependent  children. 

95-47 

Aug  8 

MAGISTRATES. 

Salaries  of  clerks  and  magistrate  courts  may  be  increased  by  county 
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court,  said  increase  to  be  paid  by  the  county. 

95-47 

Sept  17 

COUNTY  COURT. 

When  only  two  district  judges  are  present  at  county  court  meeting  and 
they  are  unable  to  agree  on  any  matter  submitted  to  them,  the  clerk  is 
to  designate  one  district  judge  as  presiding  judge  and  his  decision  is 
the  decision  of  the  court.  When  the  presiding  judge  and  one  district 
judge  are  present  and  they  disagree,  the  decision  of  the  presiding 
judge  is  the  decision  of  the  court. 

95-47 

Sept  24 

COUNTY  JUDGES. 

No  restriction  in  third  class  counties  on  number  of  times  mileage  may 
be  charged  for  going  to  and  returning  from  court. 

95-47 

Sept  29 

DIVISION  OF 

WELFARE. 

APPROPRIATIONS. 

FEDERAL  FUNDS. 

Federal  funds  unclaimed  by  recipients  for  old  age  assistance  and  aid  to 
dependent  children  shall  not  be  returned  to  the  general  revenue  fund 

of  the  State  of  Missouri. 

95-47 

Oct  18 

COUNTY. 

Expense  of  publishing  list  of  delinquent  tax  lists  shall  be  paid  out  of  the 
county  treasury,  and  the  cost  of  same  shall  be  taxed  as  a part  of  the 

costs  of  the  sale. 

95-47 

Nov  24 

MAGISTRATE  COURT. 

COURT  COSTS. 

Defendant  must  pay  magistrate  fee  even  though  county  not  required 
to  deposit  said  fee  at  commencement  of  suit. 

95-47 

Dec  29 

COUNTY  COLLECTOR. 

TOWNSHIP 

COLLECTOR. 

TAXATION. 

In  counties  under  township  organization  township  collector  may  levy 
upon  property  of  taxpayer  by  distraint  and  sale  when  taxpayer  refuses, 
upon  request,  to  pay  personal  taxes.  Notice  of  taxes  must  be  made  to 
taxpayer  personally.  Goods  seized  to  be  sold  for  taxes  may  be  sold  any 
place  collector  designates.  County  treasurer  and  ex  officio  collection 
may  proceed  by  levy,  distraint  and  sale  aftertax  books  have  come  into 

his  hands. 

96-47 

Mar  20 

SCHOOLS. 

TAX  LEVY. 

Under  Section  10358,  Senate  Bill  No.  208,  passed  by  the  63rd  General 
Assembly,  a school  district  board  of  education  may  submit  a proposal 
to  the  voters  of  said  district  for  subsequent  increase  in  the  tax  levy  for 
the  same  year  or  years  that  an  increase  has  already  been  voted  in 
excess  of  the  amount  authorized  by  the  Constitution  without  voter 
approval. 

96-47 

Mar  27 

SCHOOLS. 

BUILDING  FUND  TAX 

LEVY. 

The  provisions  of  Senate  Bill  No.  208,  passed  by  the  63rd  General 
Assembly,  make  it  possible  for  school  districts  to  authorize  and  levy  a 
building  fund  tax  for  the  purpose  of  purchasing  school  building  sites, 
buying  or  erecting  school  buildings  and  repairing  and  furnishing  the 

same. 

96-47 

July  18 

PENITENTIARY. 

Transactions  between  various  industries  under  the  control  of  the 

Department  of  Corrections  and  between  the  penitentiary  and  said 
industries  may  be  handled  by  a system  of  debits  and  credits. 
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96-47 

Aug  25 

SCHOOLS. 

School  districts  may  combine  temporarily  for  educational  purposes 
even  though  districts  are  not  adjacent  to  each  other. 

96-47 

Aug  27 

SCHOOLS. 

Senate  Bill  No.  4,  64th  General  Assembly  repeals  and  supersedes 

Section  10374  of  Senate  Bill  No.  100,  64th  General  Assembly.  Senate 

Bill  No.  4,  does  not  become  operative  until  July  1,  1948. 

97-47 

Feb  5 

AFFIDAVITS. 

Army  officers  above  the  rank  of  lieutenant,  and  Navy  officers  above  the 
rank  of  ensign,  are  authorized  to  take  affidavits  to  a divorce  petition  of 
persons  engaged  in  the  military  service  of  the  United  States  outside  of 

this  State. 

97-47 

Apr  14 

TAXATION. 

INDEBTEDNESS. 

10C  tax  levied  under  Sec.  13763,  R.S.Mo.  1939,  was  valid  under  Const, 
of  1875,  and  in  addition  to  maximum  levy  authorized  by  Sec.  11,  Art  X, 
Const,  of  1875.  Such  tax  levy  for  1944,  1945  and  1946  was  a valid  and 
subsisting  levy,  and  taxpayer  who  refused  to  pay  such  taxes  is  liable  for 
taxes  and  penalties.  Repeal  of  Sec.  13763  removed  authority  of  county 
court  to  levy  such  tax  in  future.  Mere  irregularity  in  appointment  of 
judges  of  election  does  not  invalidate  such  election. 

97-47 

Apr  17 

MOTOR  VEHICLES. 

Minimum  age  of  taxi  drives  as  fixed  by  state  law  is  eighteen.  One  who 
is  engaged  as  a motor  carrier  or  contract  hauler  is  not  operating  a taxi 
under  the  definition  as  set  out  in  subsection  (d),  Section  5720,  Laws  of 

1941. 

97-47 

July  16 

ROADS  AND  BRIDGES. 

MUNICIPALITIES. 

TAXATION. 

Residents  of  municipality  within  the  boundaries  of  special  road  districts 
are  not  exempt  from  paying  road  taxes  levied  on  property  in  such 

districts. 

97-47 

July  19 

COUNTY  CLERK. 

COSTS. 

Cost  deposits  in  cases  in  which  costs  are  unclaimed  should  be  turned 
over  to  the  county  treasurer  by  the  circuit  clerk.  Cost  deposits  in  cases 
in  which  there  is  an  insufficient  amount  to  fully  pay  all  those  entitled 
thereto  should  be  distributed  pro  rata. 

97-47 

Sept  2 

ACCOUNTANCY, 

BOARD  OF. 

Certificate  of  public  accountant  may  not  be  issued  if  application  is  not 
made  before  January  1,  1946,  or  more  than  one  year  after  honorable 
discharge  even  if  applicant  possesses  all  other  requirements  of  Section 
149  llj. 

97-47 

Oct  17 

BOARD  OF 

ACCOUNTANCY. 

Governor  may  make  recess  appointments  of  members;  members 
qualify  on  the  date  the  required  oath  is  taken. 

97-47 

Nov  12 

MAGISTRATE 

COURTS. 

CRIMINAL  COSTS. 

When  felony  charge  dismissed  before  preliminary  hearing,  neither  the 
state  nor  county,  nor  the  prosecuting  attorney  are  liable  for  costs. 

When  misdemeanor  charge  dismissed  before  trial,  county  is  liable  for 

costs. 

98-47 

Apr  3 

QUO  WARRANTO. 

Disposition  of  fines  assessed  against  fire  insurance  companies. 
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98-47 

May  29 

CRIMINAL 

CONTEMPT. 

Disposition  of  fine  imposed  for  criminal  contempt. 

99-47 

Jan  8 

COUNTY  CLERK. 

COUNTY  COURT. 

Salaries. 
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COUNTY  COURTS: 


Countj  lerk  may  not  take  acknowli  _,ments  of  various 
types  of  conveyances  of  real  estate  but  may  take  all 
oaths  or  affirmations  as  are  required  by  law  or  that 
may  be  incident  to  the  exercise  of  the  powers  and 
duties  of  his  office  or  incident  to  the  powers  and 
proceedings  of  the  county  court  in  which  he  is  clerk® 


January  6,  l'947 


FILE  n 


honorable  George  r*  Adams 
Prosecuting  Attorney 
Audrain  County 
Mexico,  Missouri 


Dear  Kr.  Adams: 


This  will  acknowledge  receipt  of  several  comn uni- 
cations  requesting  an  official  opinion  from  this  department. 
Bor  the  sake  of  bevity  we  have  restated  your  questions, 
which  we  have  construed  to  be  as  follows: 

First,  i 8 the  county  clerk  authorized 
to  take  all  types  of  oaths  and  affir- 
mations? 

And,  secondly,  is  the  county  clerk 
authorized  to  take  acknowledgments  in 
the  conveyance  of  real  estate? 

Section  12  of  Senate  Bill  483,  of  the  63rd  General 
Assembly,  reads  as  follows: 

Mlhe  clerk  of  the  county  court  shall 
have  power  and  is  authorized  to  admin- 
ister oaths  and  affirmations  in  all 
matters  and  proceedings  incident  to  the 
exercise  of  the  powers  ana  duties  of 
his  office,  and  incident  to  the  powers 
and  proceedings  of  the  county  court  of 
which  he  is  clerk;  and  shall  have  power 
and  authority  to  administer  oaths  and 
affirmations,  and  to  take  and  certify 
depositions  within  the  respective  coun- 
ties in  all  cases  where  oaths  or  affir- 
mations are  required  by  law  to  be  ad- 
ministered. A.nd,  when  required,  he 
shall  affix  thereto  his  jurat  and  the 
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seal  of  the  county  court  of  which  he 
is  clerk," 

It  will  he  noted  that  this  section  does  not  give 
the  county  clerk  the  broad  power  of  taking  any  oath  or  af- 
firmation but  rather  limits  him  to  taking  oafhs  and  affir- 
mations that  are  required  by  law  to  be  taken  and  oaths  and 
affirmations  that  are  incident  to  the  powers  and  duties  of 
his  office  or  incident  to  the  powers  and  proceedings  of  the 
county  court. 

In  considering  the  second  question  presented  to  ua 
we  direct  your  attention  to  Section  3408,  R,  S,  Mo.  1939, 
which  provides: 

"The  proof  or  acknowledgment  of  every 
conveyance  or  Instrument  in  writing 
affecting  real  estate  in  law  or  equity. 

Including  deeds  of  married  women,  shall 
be  taken  by  some  one  of  the  following 
courts  or  officers:  First,  If  acknowl- 
edged or  proved  within  this  state,  by 
some  court  having  a seal,  or  some  judge, 
justice  or  clerk  thereof,  notary  public, 
or  some  justice  of  the  peace  of  the 
county  in  which  the  real  estate  conveyed 
or  affected  is  situated}  second,  if 
acknowledged  or  proved  without  this  state, 
and  within  the  United  States,  by  any 
notary  public  or  by  any  court  of  the 
United  States,  or  of  any  state  or  terri- 
tory, having  a seal,  or  the  clerk  of  any 
such  court,  or  any  commissioner  appointed 
by  the  governor  of  this  state  to  take  the 
acknowledgment  of  deeds;  third,  if  acknowl- 
edged or  proved  without  the  United  States, 
by  any  court  of  any  state,  kingdom  or 
empire  having  a seal,  or  the  mayor  or  chief 
officer  of  any  city  or  town  having  an  of- 
ficial seal,  or  by  any  minister  or  consular 
officer  of  the  United  States,  or  notary 
public  having  a seal." 


This  section  specifically  provides  that  the  clerk 
of  a court  having  a seal  may  take  acknowledgments  of  every 
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conveyance  or  instrument  in  writing  affecting  real  estate. 

This  presents  the  question  of  whether  or  not  the  county 
court  is  still  a "court"  under  the  Constitution  of  1945.  In 
the  case  of  State  v.  Horn,  79  S.  W.  (2d)  1044,  the  Supreme 
Court  of  Missouri  adopted  the  following  as  a definition  of 
a "court":  (1.  c,  1045) 

H-*fr  » A court  has  been  defined  to 
•consist  of  persons  officially  as- 
sembled under  authority  of  law,  at 
the  appropriate  time  and  place,  for 
the  administration  of  justice.  A 
time  when,  a place  where,  and  persons 
by  whom  judicial  functions  are  to  be 
exercised  are  essential  to  complete  the 
idea  of  a court  in  the  general  legal 
acceptance  of  the  term,’ 

You  will  note  that  one  of  the  requirements  is  that 
a court  has  the  power  to  perform  judicial  functions,  Iowever, 
the  judicial  power  of  the  state  was  vested  in  certain  named 
courts  by  Section  1,  Article  V of.  the  Constitution  of  1945, 
which  reads  as  follows: 

"The  judicial  power  of  the  state 
shall  be  vested  in  a supreme  court, 
courts  of  appeals,  circuit  courts, 
probate  courts,  the  St,  Louis  courts 
of  criminal  correction,  the  existing 
courts  of  common  pleas,  magistrates 
courts,  and  municipal  corporation 
courts . " 

This  section  is  the  same  in  substance  as  Section  1, 
of  Article  VI  of  the  Constitution  of  1875,  which  reads  as 
follows ! 


"The  judicial  power  of  the  State, 
as  to  matters  of  law  and  equity, 
except  as  in  this  Constitution  other- 
wise provided,  shall  be  vested  in  a 
Supreme  Court,  the  St.  Louis  Court  of 
Appeals,  circuit  courts,  criminal 
courts,  probate  courts,  county  courts 
and  municipal  corporation  courts." 
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Trte  above  section  was  under  consideration  in  the 
aie  State  ex  rel.  llcwonald  v.  lollic,  33  C.  u,  (2d)  98. 
n uhis  c & £■  8 t ne  cue st ion  beioro  the  court  was  whether  or  not 
a circuit  count  in  vacation  hau  the  authority  to  hear  and 
•et  ermine  election  contests.  In  determining  this  question 
the  court  stated  at  1.  c.  99  and  100: 


'*It  wils  be  noted  that  the  act  in 
question  invests  the  judges  of  cir- 
cuit courts  in  vacation  with  juris- 
o.icticn  and  authority  to  hear  and 
determine  contests  of  primary  elec- 
tions. Section  1 of  article  6 of  the 
Const  it  ■_  tion  provides  that  the  judicial 
power  cf  the  state,  as  to  matters  of 
law  and  equity,  except  as  otherwise 
provided  in  the  Constitution,  shall  be 
vested  in  the  courts  named  in  said 
section.  A judoe  of  a court  in  vaca- 
tion is  net  a court.  It,  therefore, 
logically  follows  that;  if  the  hearing 
.aid  determination  of  the  contest  of  a 
primary  election  in  tho  manner  provided 
in  raid  act  is  the  exercise  cf  Judicial 
power,  a law  which  attempts  tc  confer 
such  power  on  a judge  in  vacation  would 
be  In  violation  of  section  1 of  article 
6 cl  she  Constitution  which  lodges  such 
power  in  the  courts." 

"fhe  hearing:  and  determination  of  the 
contest  of  a primary  election  in  the 
manner  provided  in  the  act  in  question 
being  the  exercise  of  judicial  power, 
that  part  of  the  act  which  attempts  to 
vest  a judge  in  vacation  with  jurisdic- 
tion and  authority  to  exercise  such 
power  is  violative  cf  section  1,  article 
6,  of  the  Constitution  of  the  state 
which  vescs  tne  Judicial  power  of  the 
ota^e,  as  to  macc-ere  ci’  law  and  acuity, 
in  t.ie  courts  therein  named,  except  ss 
otherwise  provided  in  the  Constitution." 


FYthfC  evidence  that  the  Constitutional  Convention 
never  intended  trie  counoy  court  to  have  judicial  powers  is 
mown  by  the  fact  that  the  county  court  was  named*  as  one 
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those  bodies  wherein  the  judicial  power  of  the  state  is  vested 
in  the  Constitution  of  1875  but  was  excluded  in  the  like  sec- 
tion in  the  Constitution  of  1945.  Also,  the  section  of  the 
Constitution  of  1945  that  provides  for  the  county  courts  is 
now  found  in  tho  article  headed  "Local  Government " and  not  in 
the  article  headed  "Judicial  department"  where  it  was  found 
in  the  Constitution  of  1875,  Ana  lastly,  the  officers  compris- 
ing the  county  court  were  referred  to  as  "judges"  in  section  56 
of  Article  VI  of  the  Constitution  of  1875,  whereas  now  they 
are  referred  to  as  "members"  in  Section  7,  Article  VI  of  the 
Constitution  of  1945.  Therefore,  since  the  legal  definition  of 
"court"  requires  that,  it  have  power  to  exercise  judicial  func- 
tions, and  since  the  judicial  power  of  this  state  Is  vested  in 
certain  named  bodies  by  the  Constitution  of  1945,  which  uoes 
not  'include  the  county  court,  ve  must  arrive  at  the  logical  con- 
clusion that  a county  court  is  not  a "court"  in  the  legal  sense. 

V/e  believe  that  there  can  be  no  doubt  that  "court" 
as  us^d  in  Section  3408,  supra,  should  ba  given  the  strict  legal 
definition  ana  that  it  was  the  intention  of  the  C-eneral  Assembly 
that  clerks  of  this  type  of  courts  should  have  the  power  to 
take  acknowledgments  for  a conveyance  of  real  estate  and' not 
clerks  of  any  administrative  tribunal  which  might  possess  some 
quasi  judicial  powers. 


Conclusion 

Therefore,  it  is  the  opinion  of  this  department  that 
the  county  clerk  may  take  oaths  and  affirmations  in  all  matters 
and  proceedings  incident  to  the  exercise  of  the  powers  and  duties 
of  his  o! x ice  and  incident  to  the  powers  and  proceedings  of  the 
county  court  of  which  he  is  clerk.  It  is  further  our  opinion 
that  the  county  clerk  is  not  authorized  to  take  acknowledgments 
of  conveyances  or  instruments  in  writing  affecting  real  estate. 


respectfully  submitted. 


PitfSLING  vV  31,  SON 

Assistant  Attorney  General 


• TAxuOil 

Attorney  General 
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SCHOOL  DISTRICT  DIRECTS  J 
QUALIFICATIONS: 


Annexation’  of  >rtion  one  school 
district  to  anotherj  c struetion  of 
requirement  that  director  of  school 
district  be  resident  taxpayer  of  district. 


March  24,  1947 


Honorable  George  P.  Adams 
Prosecuting  Attorney 
Audrain  County 
Mexico,  Missouri 


FI  LED 


* 


Dear  Mr.  Adams: 


We  are  in  receipt  of  your  letter  of  March  20,  1947, 
requesting  an  opinion  from  this  department,  which  reads  as 
follows  t 


"An  issue  has  been  raised  and  presented 
to  me  by  the  School  District  of  Mexico 
relative  to  the  eligibility  of  an  an- 
nounced candidate  to  become  a director 
of  the  School  District  of  Mexico  if  elec- 
ted this  coming  April  1. 

"The  issue  is  two-fold,  namely,  (l)  is 
this  candidate  a resident  taxpayer  of,  that 
is,  does  he  reside  within  the  territory 
embraced  by  the  school  district,  and,  (2) 
has  the  candidate  paid,  or  will  he  have 
paid,  a state  and  county  tax  within  one 
year  next  preceding  the  election  on  April 
1,  as  provided  by  Sec.  10469,  Revised 
Statutes  of  Missouri,  1939. 

"The  facts  so  far  as  1 can  ascertain  them 
are  as  follows*  Prior  to  July  J,  1903* 
the  land  upon  which  the  candidate's  resi- 
dence is  located,  and  In  which  he  lives, 
was  not  embraced  in,  nor  a part  of  the 
Mexico  School  District.  On  said  July  7* 
1903,  the  School  Hoard  of  Mexico  in  called 
session  passed  the  following  motion* 

" 'On  motion  the  following  territory  hav- 
ing been  released  from  the  district  to 
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which  it  belonged  was  added  to  the 
Mexico  School  District: 

M,SoW.  1/4  of  the  S.  E.  1/4  Section 
13,  Township  51,  Range  9 

” 1 Also  the  N.E.1/4  of  the  N.W.  1/4 
and  the  Wdat  half  of  the  N.E.  l/4 
and  the  West  half  of  the  S.E.  1/4 
Section  14,  Township  51,  Range  9. 1 

"The  county  surveyor  states  that  part  of 
the  land  released  or  transferred,  towit, 
the  Northeast  fourth  of  the  Northwest 
fourth  of  Section  14,  Township  51 > Range 
9,  contains  the  residence  of  the  candi- 
date . 

"A  committee  from  the  School  Board  in  the 
effort  to  make  all  investigation  possible 
with  respect  to  the  aforesaid  release  or 
change  of  boundary  made  inquiry  and  they 
could  find  no  records  of  School  District 
#55  pertaining  to  change  of  boundary  or 
transfer  of  the  aforesaid  land  to  the 
School  District  of  Mexico,  nor  did  the 
County  Superintendent  of  Schools,  nor  the 
County  Court  have  any  records  of  School 
District  #55  pertaining  to  the  aforesaid 
change  of  boundary  or  release  of  the  afore- 
said land. 

"The  land  above  described  was  added  to  the 
Mexico  School  Distrlot  by  a projection  into 
School  District  #55  in  the  formation  of  a 
*T',  and  which  territory  as  projected  in- 
cludes a scattered  few  residences,  and  the 
children  living  in  such  residences  have 
been  attending  Mexico  schools,  so  far  as  I 
know,  from  and  since  the  above  board  minutes 
of  the  Mexico  School  District. 

"Did  the  Mexico  School  District  legally  ac- 
quire the  territory  in  question  so  as  to 
make  the  candidate  a 'resident*  of  that  dis- 
trict? The  candidate's  property  has  been 
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assessed  as  being  In  School  District  #55 
and  hie  1946  taxes  and  prior  taxes  have 
been  credited  tp  School  District  #55 . 

Therefore,  if  you  conclude  that  he  Is  a 
legal  resident  of  the  Mexico  School 
District  is  he  a * resident  taxpayer1  of 
said  Mexico  School  District  so  as  to  be 
eligible  for  the  office  of  director? 

*%  will  appreciate  very  much  your  opinion 
as  to  whether  or  not  the  candidate  in 
question  Is  a resident  taxpayer  of  the 
Mexico  School  District  and  has  paid  a state 
and  county  tax  1 within  one  year  next  pre- 
ceding the  election*  to  be  held  on  April 
1,  1947,  under  the  above  circumstances  „ " 

From  our  telephone  conversation  I understand  that 
there  are  only  two  residents  other  than  the  candidate  in  the 
area  which  was  annexed  to  the  Mexico  School  District  in  1903, 
and  further,  that  the  taxes  paid  by  the  other  two  residents 
have,  since  1903,  been  credited  to  the  Mexico  School  District! 
that  the  candidate's  taxes  were,  until  sometime  between  1939 
and  1941,  credited  to  the  Mexico  School  District,  but  after 
1941  have  been  credited  to  School  District  No.  55. 

The  specific  questions  for  our  consideration  are  as 
follows?  First,  is  the  candidate  a resident  of  the  Mexico  School 
District i and,  second,  is  he  a resident  taxpayer  within  the  mean- 
ing of  the  statute? 

The  statute  setting  up  the  requirements  for  school  di- 
rectors is  Section  10469,  R,  S.  Mo,  1939,  which  reads: 

"The  qualified  voters  of  the  district 
shall,  annually,  on  the  first  Tuesday 
of  April,  elect  two  directors,  who  are 
citizens  of  the  United  States  resident 
taxpayers  of  the  district,  and  who  shall 
have  paid  a state  and  county  tax  within 
one  year  next  preceding  their  election 
or  appointment,  and  who  shall  have  resided 
in  this  state  for  one  year  next  preceding 
their  election  or  appointment,  and  shall 
be  at  least  thirty  years  of  age,  who  shall 
hold  their  office  for  three  years  and  until 
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their  successors  are  duly  elected  and 
qualified]  end  all  vacancies  in  the 
board  shall  be  filled  for  the  unexpired 
term." 

In  order  to  answer  the  first  question  we  must  determine 
whether  or  not  the  annexation  of  the  portion  of  District  No.  55 
to  the  Mexico  District  was  proper  so  as  to  meet  the  legal  re- 
quirements. At  the  meeting  of  the  Mexico  School  District  on 
July  7,  1903#  a motion  was  passed  to  annex  to  the  Mexico  District 
a portion  of  the  territory  which  was  District  No.  55.  That  motion 
indicates  that  the  proper  statutory  procedure  was  followed  in  such 
annexation  and  even  though  the  minutes  of  the  school  board  meet- 
ing are  the  only  records  which  have  been  found  concerning  this 
matter , we  submit  that  there  Is  a presumption  that  public  officers 
properly  perform  their  duties  and  follow  the  correct  procedure  In 
the  absence  of  a shewing  to  the  contrary.  In  fact,  there  have  been 
no  records  found  relating  to  school  matters  In  District  No.  55. 

Our  view  Is  strengthened  here  by  the  fact  that  the  children  liv- 
ing in  the  annexed  area  have  been  attending  the  schools  In  the 
Mexico  District  as  residents  of  that  district  presumably  since 
1903.  The  case  of  Henry  v.  Dulle,  74  Mo.  443,  said  at  pages  451 
and  452t 

"But  were  It  even  necessary  that  the  clerk 
of  the  board  should  certify  the  resolution 
to  the  township  clerk,  and  that  the  township 
clerk  should  act  upon  It,  before  the  reso- 
lution could  be  operative,  yet  still,  in  view 
of  the  fact  alleged  In  the  petition  that 
since  the  organisation  of  the  City  of  Jef- 
ferson Into  a single  school  district  the 
board  of  education  has  assumed  control  and 
directed  the  county  clerk  to  Include  the 
out-lots  in  the  list  of  taxable  property 
liable  to  be  taxed  for  the  support  of  said 
school]  and  in  view  of  the  fact  shown  by 
the  evidence  that  plaintiffs  acquiesced 
therein  by  the  payment  of  such  taxes  for 
the  years  1870,  1871,  1872  and  1374,  and 
the  further  fact  that  one  of  the  plaintiffs 
voted  at  the  election  for  school  directors 
for  the  years  1878,  1879  and  1880]  and  In 
view  of  the  further  fact,  shown  by  the  map 
of  the  board  of  education  of  the  City  of 
Jefferson,  and  also  the  maps  of  township 
44,  range  11,  offered  In  evidence,  that 
the  sub-districts  In  said  township  were 
made  to  conform  to  the  resolution  of  the 
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board,  and  that  according  to  all  three 
of  these  maps  the  out-lots  were  em- 
braced in  the  Jefferson  City  district, 
and  not  In  any  of  the  sub-districts,  the 
presumption  mar  be  Justified  and  indulged 
that  the  secretary  of  the  board  of  educa- 
tion of  Jefferson  City  did  his  duty  in 
certifying  the  resolution  of  the  board 
to  the  township  clerk,  and  that  the  town- 
ship clerk  acted  upon  it  and  made  the  sub* 
districts  of  the  township  to  conform  to 
it.  * * *" 


And  further,  this  presumption  Is  not  weaJcened  even 
though  the  statutes  have  not  been  technically  complied  with,  as 
was  said  in  State  v.  Betgeman,  2 S.  W.  (2d)  110,  at  page  111, 
as  follows) 


"In  the  first  place,  it  is  the  salutary 
law  that  our  courts  must  give  a liberal 
construction  to  the  working  of  the 
school  laws.  Indeed,  the  section  of  the 
statute,  supra,  requires  no  records  to  be 
kept  of  many  of  the  jurisdictional  pre- 
requisites, and  the  fair  presumption  is 
indulged  that  preliminary  steps  have  been 
complied  with  when  the  county  superintend-  . 
ent  entertains  Jurisdiction  on  appeal. 

State  ex  rel,  v.  Andrea,  816  Mo.  617# 

116  S.  W.  561 1 School  District  v.  Chappel, 
155  Mo.  App.  498,  135  S.  V.  75. 

1 

r,Zn  the  latter  case,  this  court  held  that 
it  is  our  policy  not  to  require  extreme 
technical  compliance  of  the  school  laws, 
but  only  a substantial  compliance  with  the 
statutes,  and  that  the  efforts  of  laymen-, 
who  carry  into  effect  the  laws  pertaining 
to  schools  la  accomplished  when  a sub- 
stantial compliance  has  been  had.  As  said 
in  School  District  v,  School  District. 

181  Mo.  App.  583.  164  S.  V.  688,  techni- 
cal niceties  should  be  brushed  aside,  and 
we  should  rather  'seek  to  effectuate  the 
beneficent  spirit  revealed,  in  aid  of 
the  efforts  of  well-meaning  laymen. . Be- 
cause of  this,  substantial  compliance 
will  suffice.'" 
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A liberal  construction  Is  given  to  the  working  of 
the  school  laws.  In  .State  v.  McKown,  290  S.  W.  123#  1.  a* 

126,  it  Is  saldt 

"*  * * Informalities  in  proceedings 
of  this  character,  especially  In  re- 
gard to  the  public  schools,  are  en- 
titled to  little  consideration.  If 
the  material  portions  of  the  governing 
statute  are  compiled  with.  School 
Diet.  v.  New  London  School  List,,  101 
No.  App.  589,  164  S.  V.  688,  and  eases. 

Although  the  proceedings  may  be  In- 
formal If  conceived  In  honesty,  and  thus 
conducted,  they  will  not  be  set  aside. 

School  List.  14  v.  School  List.  27,  ' 

195  No.  App.  504,  and  cases  507,  193 
8.  V.  634. 

Ohe  case  of  State  v.  School  LI at.  of  Lathrop,  284 
3.  W.  134,  went  still  farther,  holding  that  If  such  procedure 
Is  not  absolutely  correct  It  will  not  be  overthrown  where 
there  ha?  bean  long  acquiescence.  The  court  said  at  pages  136, 
138,  139#  141  and  l4lt 

"At  the  regular  annual  meeting  of  all  the 
school  districts,  April  3#  1917#  the 
school  district  of  Lathrop,  school  dis- 
trict No.  44,  and  school  district  No.  45 
voted  to  extend  the  boundaries  of  the 
district  of  Lathrop  so  as  to  Include  all 
the  territory  In  the  two  country  districts. 

Nos.  44  and  45.  The  illegality  of  that 
proceeding  is  asserted  by  the  relators. 

They  claim  that  the  proceeding  was  void, 
and  the  district  of  Lathrop  has  no  author- 
ity or  Jurisdiction  over  the  territory 
which  formerly  comprised  districts  Nos, 

44  and  45,  and  no  right  to  collect  taxes 
on  the  property  therein)  that  the  respond- 
ents Rogers  and  Stonum  residing  In  the 
territory  of  the  original  districts  Nos. 

44  and  45  have  no  authority  to  act  as  di- 
rectors of  the  school  diet riot  of  Lathrop. 

The  respondents  say  that  the  proceeding  was 
regular,  and  that  the  relators  are  guilty 
of  such  laches  as  to  preclude  their  right 
to  have  it  annulled. 
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"*  * * 80  that  the  present  proceeding. 
Instituted  eight  years  after  the 
original  vote,  the  regularity  of  which 
he  challenges.  Is  the  first  time  when 
a proper  proceeding  has  brought  the 
matter  to  the  attention  of  any  court. 

****** 

"The  Stamper  ease,  90  Mo.  683,  3 S.  W. 

214,  supra,  was  a proceeding  by  injunc- 
tion to  restrain  the  collection  of 
school  taxes,  on  the  ground  that  the 
school  district  was  never  legally 
organised,  and  the  court  had  this  to 
say  (loe.  elt.  687,  3 s.  W.  215)* 

"'Conceding,  for  the  purposes  of  this 
oase,  without  determining  the  question, 
that  the  change  thus  made  was  irregular 
and  In  excess  of  the  powers  conferred. 

* * * * • in  view  of  these  facts,  and 
the  further  fact  that,  during  an  Inter- 
val of  four  years,  the  de  facto  exist- 
ence of  the  district  was  recognised  and 
parties  Interested  have  adapted  them- 
selves to  the  changed  condition  of 
things,  presumably  for  school  purposes, 
and  incurring  expenses  necessarily  in- 
cidental to  conducting  a school,  we  are 
fully  Justified  in  affirming  the  judg- 
ment of  the  circuit  court  on  the  ground, 
if  on  no  other,  that  plaintiff,  by  his 
laches,  has  allowed  a condition  of 
things  to  exist  for  four  years  which 
would  make  it  inequitable  to  grant  the 
relief  prayed  for.1 

"That  aptly  applies  to  the  situation  here. 


"In  the  Westport  Case,  supra,  116  No.  loe. 
clt.  593,  22  S.  W.  888,  it  was  held  that 
the  state  may  by  long  acquiescence  and  con- 
tinued recognition  of  a municipal  corpora- 
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tion  fee  precluded  from  bringing  a pro- 
ceeding to  deprive  it  of  franchises 
long  exercised.  * * * 

****** 


«*  * * unless  some  equity  in  favor  of 
the  state  is  shown.  Its  laches  ought 
to  preclude  it  from  attempting  to  cancel 
the  proceedings  fey  which  the  district 
of  Lathrop  was  extended  and  cause  the 
Injurious  results  which  would  follow 
from  the  disorganization  of  that  dis- 
trict. The  inclusion  of  districts  44 
and  45  in  the  district  of  Lathrop  was 
undoubtedly  intended  to  secure  better 
school  facilities  for  the  children  of 
those  districts  as  well  as  the  district 
of  Lathrop.  District  45  had  had  no 
school  for  four  years.  District  44 
wanted  the  change.  The  result  was  a 
high  school  as  well  as  a grade  school . 

The  best  facilities  were  offered  fey  the 
city  for  the  education  of  its  children, 
facilities  which  were  denied  children 
of  these  two  districts  before  their 
inclusion  In  Lathrop  district.  There  is 
not  a suggestion  in  the  record  that  there 
could  possibly  be  any  improvement  of 
the  schools  or  of  school  facilities  or 
the  opportunities  for  the  children  of  former 
districts  44  and  45  to  go  to  school  fey  re- 
storing the  former  condition.  On  the  con- 
trary# it  is  a reasonable  inference  that 
they  would  not  fee  served  as  well.  District 
45  had  no  school,  and  the  children  there 
had  to  go  to  Lathrop  before  the  change. 

Thus  without  any  evidence  that  'the  school 
conditions  would  be  improved,  but  with 
a situation  which  suggests  that  they  would 
be  impaired,  with  no  complaint  from  any  one 
who  had  school  children  or  is  interested  in 
any  school,  this  court  should  exercise  its 
discretion  and  deny  the  relief  sought. 

"The  proceeding  13  dismissed.” 
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As  far  as  we  are  able  to  determine  there  has  been 
no  question  raised  as  to  the  validity  and  legality  of  the 
annexation  proceedings  in  the  present  ease. 

Therefore,  since  that  portion  of  District  No.  55 
under  question  here  was  legally  annexed  to  the  Mexico  District, 
the  candidate  here  is  a resident  of  the  Mexico  School  District 
Within  the  meaning  of  Section  10469, 

Now  we  come  to  the  question  of  whether  or  not  the 
candidate  is  a resident  taxpayer  of  the  Mexico  School  District . 
The  candidate  has  paid  his  taxes  for  the  year  preceding  the 
election  date  and  since  we  have  established  that  he  is  a resi- 
dent of  the  Mexico  School  District  the  only  remaining  factor 
is  as  to  the  crediting  of  his  taxes  to  the  wrong  school  dis- 
trict. Until  several  years  ago  the  taxes  paid  by  the  candidate 
were  credited  to  the  Mexico  School  District  in  which  he  resides 
but  after  1941  they  have  been  erroneously  credited  to  School 
District  No.  55  by  the  county  officials.  Such  an  error  should 
not  preclude  a person  from  election  as  county  school  director. 
The  case  of  State  ex  rel.  v.  Brown,  172  Mo.  374,  sets  out  the 
duties  of  the  various  county  officials  in  this  matter  and  shows 
the  effect  Of  an  erroneously  credited  tax  but  does  not  indicate 
that  the  taxpayer  is  in  any  way  discredited  as  a resident  tax- 
payer of  his  district  because  of  such  error.  The  court  said  at 
1.  e.  379-380,  381 : 

w*  * *»The  plaintiff  as  curator  of  Hamilton 
was  returned  by  the  district  cleric  as  being 
in  district  No.  4,  and  the  county  clerk, 
without  ignoring  the  enumeration  lists, 
could  not  have  placed  him  elsewhere.  The 
assessor  is  not  required  or  authorized  to 
determine  the  school  district  of  a taxpayer! 
the  "assessor*®  book”  which  he  makes  up— 
legally  made  up — contains  no  such  informa- 
tion. The  assessor  has  to  do  with  no 
particular  tax,  but  his  duty  is  ended  when 
He  has  ascertained  and  listed  all  the  taxable 
real  and  personal  property  in  his  county, 
with  the  name  of  the  respective  taxpayer 
(Sec.  7531,  R.  S.  1889j  amended.  Laws  1893, 
p.  216),  and  made  his  assessment  book  there- 
from. . 

M,The  assessor's  book  when  turned  over  to 
the  county  court  would  not  contain  the 
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number  of  the  school  district  of  any 
taxpayer,  and  hence  the  ^ualizatidrt 
board  could  not  remedy  any  such  wrong 
as  is  here  complained  of.  The  alleged 
wrong  first  arises,  when  the  county 
clerk,  after  the  assessor's  books  are 
corrected  arid  adjusted,  mdkes  out  the 
school  tax  book,  and  then  falls  to 
proceed  in  so  doing  as  the  law  directs. 
*«**»*#***•»«**»**** 

If  this  tax  ia  properly  due  district 
No.  2,  then  the  fact  appears  it  has  never 
been  assessed  or  extended  by  the  oounty 
clerk  for  district  No.  2,  but  has  been 
assessed  or  extended  at  a different  rate 
in  another  district,  and  how  then  can  the 
collector  be  compelled  to  collect  a tax 
for  district  No.  2 which  has  never  been 
extended  by  the  county  clerk?  If  the 
county  clerk  had  no  right  or  authority  to 
assign  the  curator  to  district  No.  4,  and 
assess  a tax  against  him  according  to  the 
rate  fixed  by  said  district,  then  such  tax- 
ation is  simply  illegal  and  void,  and  his 
property  is  not  subject  to  levy  to  pay  the 
same,  and  if  seized  and  sold  by  the  officer 
may  be  recovered  ****♦" 

ilAnd  in  the  case  of  State  v.  Heath,  132  S.  W.  (2d)  1001, 
the  assessor  failed  to  include  the  respondent  in  the  assessment. 
However,  this  error  did  not  affect  respondent's  obligation  to 
pay  the  tax  as  a resident  taxpayer.  It  was  said  at  I.  e.  1005* 

"It  is  clear  that,  under  the  rule  of  State 
ex  inf.  Bellamy  ex  rel,  Harris  v.  Menengali, 
supra,  respondent  was  a resident  tax  payer 
of  the  district  because  he  had  paid  taxes 
for  1935  (based  on  June  1,  1934,  assessment) 
and  continued  to  own  the  same  taxable  prop- 
erty in  the  district  at  all  times  thereafter. 

Sven  though  the  assessor  failed  to  include 
him  in  his  assessment  of  June  1,  1935 , this 
omission  did  not  relieve  him  of  his  obliga- 
tion to  pay  the  1936  taxes,  and  these  taxes 
could  be  collected  by  following  the  statutory 
procedure.  *#***" 
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The  situation  involved  here  Is  very  similar  to  that 
in  the  ease  of  State  v.  Passe,  189  Mo.  532,  where  the  court 
said  at  pages  536-537* 


"* Appellant  Insists  the  requirement 
that  a school  director  must  he  a resi- 
dent taxpayer  of  the  district  means 
that  he  must  have  paid  taxes  for  ' 
school  purposes  within  the  district. 

That  contention  cannot  he  adopted  with- 
out enlarging  the  language  of  the  stat- 
ute and  changing  its  intention.  The 
meaning  is  that  a person  who  is  a quali- 
fied voter  of  the  distriot  and  also  a 
taxpayer  is  eligible.  A qualified  voter 
is  defined  in  the  same  section  to  be  one 
who,  under  the  general  laws  of  the  State, 
would  be  allowed  to  vote  in  any  county 
for  State  and  county  officers  and  who  has 
resided  in  the  district  thirty  days  pre- 
ceding the  school  district  meeting  at 
whleh  he  offers  to  vote.  Any  person  who 
possesses  those  qualifications  is  a 
qualified  voter  as  defined  in  section 
9798  (9759?)  in  regard  to  the  qualifica- 
tions of  school  director.  If  he  is  also 
a taxpayer  (that  is,  a person  owning 
property  in  the  State  subject  to  taxation 
and  on  which  he  regularly  pays  taxes)  he 
is  eligible  to  the  offloe  of  school  di- 
rector whether  he  has  in  fact  paid  a tax 
within  such  school  district  or  not]  other- 
wise, when  a new  district  is  formed  no  one 
would  be  eligible  to  the  office  of  school 
director!  or,  if  territory  is  taken  from 
one  district  and  attached  to  another,  no 
person  residing  in  the  newly  attached  part 
would  be  eligible  to  the  office  of  school 
director  in  the  district  to  which  it  is 
attached  until  he  first  had  paid  a school 
tax  therein.  Provisions  are  made  by  the 
statute  for  the  formation  of  new  dlstriota 
and  also  for  changing  the  territory  of 
district!.  (R.  S.  I099,  sec.  97^2.)  The 
statutes  bearing  on  the  subject  must  not  be 
so  construed  as  to  have  unreasonable  con- 
sequences, and  the  construction  contended 
for  by  appellant,  we  think,  would  have. M 
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In  that  ease  the  statute  requiring  Bchool  district 
directors  to  he  resident  taxpayers  of  the  district  Is  construed 
to  Include  a resident  who  Is  a qualified  voter  of  the  particular 
school  district  and  who  Is  also  a bona  fide  taxpayer.  We  sub- 
mit that  this  construction  is  equally  applicable  In  the  present 
situation  and  that  the  candidate  here  la  a resident  taxpayer 
of  the  Mexico  School  District  within  the  meaning  of  Section 
10469* 


Conclusion 

Therefore,  in  view  of  the  foregoing  authorities,  it 
Is  the  opinion  of  this  department  that  the  candidate  here  is  a 
resident  taxpayer  of  the  Mexico  School  District  within  the  mean- 
ing of  Section  10469,  R.  S.  Mo.  1939,  and  qualified  to  run  for 
school  director  of  the  Mexico  School  District. 


Respectfully  submitted. 


DAVID  DONNELLY 
Assistant  Attorney  General 


APPROVED: 


rrrrwm — 

Attorney  General 
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SCHOOLS: 


When  t\'^schoo”  ’istricts  are  anne  ~j  the  subsisting 
school  district  is  entitled  to  all 
to  the  annexed  school  districts. 


May  23,  1947 


Honorable  Walter  S.  Alexander 
Member,  Missouri  House  of  Representatives 
64th  General  Assembly 
Ashton,  Missouri 

Dear  Sir! 

This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion,  which  reads: 

"I  would  like  an  opinion  from  your  ' 

office  on  the  proper  way  to  transfer 
school  funds  where  two  school  districts 
are  annexed. 

nI  have  two  schools  in  my  county  that 
annexed  last  school  election.  The 
county  Treasurer  is  not  sure  on  the 
proper  method  of  transferring  this 
money,  therefore  would  like  your  opin- 
ion on  it." 

Tour  request  does  not  state  the  particular  kind  of 
schools  or  districts  to  be  annexed.  However,  we  think  this 
not  important. 

Under  Section  10450,  ft.S.  Mo.  1939,  it  requires  all 
funds  belonging  to  the  various  school  districts  composing 
the  enlarged  district,  upon  becoming  a part  of  said  enlarged 
district,  to  immediately  transfer  all  money  in  their  custody 
to  the  treasurer  of  the  enlarged  district.  Said  section  reads: 

"The  terms  of  office  of  all  school  offi- 
cers of  the  various  school  districts 
comprising  the  territory  incorporated 
in  such  enlarged  school  districts  shall 
cease  upon  the  adoption  of  the  provisions 
hereof  and  the  organization  of  the  board 
of  directors,  and  such  officers  shall 
deliver  to  the  board  of  directors  of  the 
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enlarged  school  district  all  books  and 
papers  belonging  to  such  component  dis- 
tricts. All  funds  in  the  hands  of  the 
county  or  township  treasurer  to  the 
credit  of  the  various  districts  compos- 
ing such  enlarged  district,  shall  be 
immediately  transferred  to  the  treasurer 
of  such  enlarged  district.  If  any  former 
six-director  district  shall  be  merged  in 
any  enlarged  district,  as  provided  herein, 
the  treasurer  of  such  former  six-director 
district  shall  immediately  turn  over  to 
the  treasurer  of  such  enlarged  district, 
all  funds  belonging  to  such  former  six- 
director  district,  and  shall  make  settle- 
ment therefor  as  provided  by  section  104®0: 
Provided,  that  the  directors  of  such  en- 
larged district  shall  fully  perform  all 
existing  contracts  and  legal  obligations 
of  the  component  district s." 


Under  Section  1049®,  R.3.  fco.  1939*  it  further  provides 
that  whenever  any  consolidated  district  is  organised  that  on 
June  30th  following  said  organisation  all  money  of  said  dis- 
trict shall  be  turned  over  to  the  board  of  directors  of  said 
consolidated  district,  and  reads: 

"..henever  any  consolidated  district  is 
organised  under  the  provisions  of  this 
article,  the  original  districts  shall 
continue  until  June  30th,  following  the 
organization  of  said  consolidated  dis- 
trict, and  at  that  time  all  the  property, 
money  on  hand,  books  and  papers  of  the 
school  districts  whose  schoolhouse  sites 
are  included  within  said  consolidated 
district  shall  by  the  officers  of  aforeW 
said  districts  be  turned  over  to  the  / 
board  of  directors  of  the  consolidated' 
district,  and  also  all  bonds  outstanding, 
against  the  aforesaid  districts  shall 
become  debts  against  the  consolidated 
district.  The  division  of  property  and 
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money  on  hand  in  case  school  districts  are 
divided  by  the  formation  of  any  consolidated 
district  shall  be  governed  by  sections  10413 
and  10414." 

Section  104&4 » R*  3.  Ko.  1939,  further  provides  that  when- 
ever any  entire  school  district  or  part  of  said  district  ad- 
joining any  city,  town  or  village  school  district  desires  to 
be  attached  thereto,  upon  a majority  voting  for  said  annexation, 
if  the  entire  district  is  annexed,  then  all  of  the  money  and 
property  immediately  passes  into  the  possession  of  the  board  of 
said  city  or  town  school  district,  as  the  case  may  be,  and  reads: 

"Whenever  an  entire  school  district,  or  a 
part  of  a district  adjoining  any  city,  town 
or  village  school  district,  desires  to  be 
attached  thereto  for  school  purposes,  upon 
the  reception  of  a petition  setting  forth 
such  fact  and  signed  by  ten  qualified  voters 
of  such  district,  the  board  of  directors 
thereof  shall  order  a special  meeting  for 
said  purpose  by  giving  notice  as  required  by 
section  1041S.  Should  a majority  of  the 
votes  cast  favor  such  annexation,  the  secre- 
tary shall  certify  the  fact,  with  a copy  of 
the  record,  to  the  board  of  said  district 
and  to  the  board  of  said  city,  town  or  vil- 
lage school  district;  whereupon  the  board 
of  such  city,  town  or  village  district  shall 
meet  to  consider  the  advisability  of  receiv- 
ing such  territory,  and  should  a majority  of 
all  the  members  of  said  board  favor  such 
annexation,  the  boundary  lines  of  such  city 
or  town  school  district  shall  from  that  date 
be  changed  so  as  to  include  said  territory, 
and  said  board  shall  Immediately  notify  the 
clerk  of  said  district  which  has  been  annexed, 
in  whole  or  in  part,  of  its  action.  In  case 
an  entire  district  is  thus  annexed,  all  prop- 
erty and  money  on  hand  thereto  belonging  shall 
immediately  pass  into  the  possession  of  the 
board  of  said  city  or  town  school  district; 
but  should  only  a part  of  a district  be  annexed 
thereto,  said  part  shall  relinquish  all  claim 
and  title  to  any  part  of  the  school  property 
and  money  on  hand  belonging  to  said  original 
district,  and  that  portion  of  the  district  re- 
maining must  contain  within  its  limits  thirty 
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children  and  thirty  thousand  dollars  as- 
sessed valuation,  or  thirty  children  and 
nine  square  miles  of  territory.  The  vot- 
ing at  said  special  school  meeting  shall 
be  by  ballot,  as  provided  for  in  section 
10467,  and  the  ballots  shall  be  *for 
annexation1  and  *against  annexation,1 
when  the  whole  district  is  to  be  annexed, 
but  if  only  a part  is  to  be  annexed,  the 
ballots  shall  read  *for  release1  and 
♦against  release.* tt 

The  Supreme  Court  en  banc,  in  State  v.  Smith,  121  S.W. 
(2d)  160,  held  that  when  a school  district  is  annexed  or 
merged  in  another  school  district,  the  subsisting  school 
district  is  entitled  to  all  the  property  and  is  likewise 
answerable  for  all  liabilities  in  said  districts.  In  so 
holding,  the  court  said  at  l.c.  162  and  163: 

"It  has  also  been  held  to  be  the  gen- 
eral rule  in  this  state  that  in  the  ab- 
sence of  constitutional  or  statutory 
provisions  to  the  contrary  where  one 
corporation  goes  entirely  out  of  ex- 
istence by  being  annexed  to  or  merged 
in  another  corporation,  then  the  sub- 
sisting corporation  will  be  entitled 
to  all  the  property  and  will  be  answer- 
able  for  all  the  liabilities.  When  the 
benefits  are  taken,  then  the  burdens 
are  assumed.  This  general  rule  was 
applied  to  school  districts  in  the  case 
of  Thompson  v.  Abbott,  61  Mo.  176,  which 
case  was  cited  with  approval  in  Kt.' 

Pleasant  v.  Beckwith,  100  U.S.  514,  25 
L.Ed.  699,  where  it  is  stated  that  as  ex- 
tinguished municipal  corporations  have  no 
power  to  levy  taxes  to  pay  debts,  the 
town  to  which  the  territory  and  property 
of  the  annulled  municipality  was  annexed 
should  become  liable  for  its  outstanding 
indebtedness.  The  rule  has  been  repeatedly 
approved  in  Hughes  v.  School  District,  72 
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Mo.  643;  tvilson  v.  drainage  District, 

257  Mo.  266,  165  S.W.  734;  Id.,  237  Mb. 

39,  139  S.W.  136;  Abler  v.  School  Dis- 
trict, 141  Mo.  App.  139,  124  S.W.  564; 

Gray  v.  School  District,  224  Mo.  App. 

905,  23  S.W.  2d  633;  Boswell  v.  Consoli- 
dated School  District,  Mo.  App.,  10  S.W. 

2d  665;  43  C.J.,  Municipal  Corporations, 
p.  143,  Sections  122  and  123;  19  R.C.L. 

732. 

X’k******* 

"The  question  is:  Was  the  consolidated 
school  district,  by  assuming  the  debts  of 
the  component  districts,  ’allowed  to  be- 
come indebted'  within  the  purview  of  the 
constitution  and  thereby  subject  to  its 
restriction's?  As  stated  above,  it  is  ad- 
mitted that  the  various  debts  of  the  vari- 
ous districts  (the  entire  bonded  amount 
sought  to  be  refunded)  when  first  incurred 
were  created  by  the  vote  of  the  people  in 
strict  accordance  with  the  provisions  of 
the  constitution.  Upon  the  consolidation 
of  these  districts,  the  total  debt  by  the 
terms  of  the  statute  became  a charge  against 
the  consolidated  district.  It  is  important  to 
note  that  the  consolidated  district  merely  as- 
sumed the  debt;  it  did  not  create  it.  Further- 
more, it  did  not  become  indebted'  by  virtue  of 
any  act  of  its  agencies,  but  succeeded  to  an 
old  debt  by  virtue  alone  of  the  statute  and 
the  voters  who  chose  to  consolidate  the  dis- 
tricts. It  was  in  fact  born  in  debt.  Upon 
consolidation  the  identities  of  the  com- 
ponent districts  fade  and  disappear  complete- 
ly and  in*  their  stead  emerges  a new  entity 
in  the  form  of  the  consolidated  district. 

This  new  entity  spontaneously  becomes  the 
owner  of  the  properties  and  liable  for  the 
old  debts,  fc##*##*^*****##**)**? 

We  have  hereinabove  referred  to  three  forms  of  annexation 
of  various  kinds  of  school  districts,  one  of  which  we  feel  sure 
must  apply  in  this  instance. 
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CQNCLUSIGN 


Therefore,  in  view  of  the  foregoing  decision  and  statutes 
it  is  the  opinion  of  this  department  that  when  two  school  dis- 
tricts under  any  of  the  foregoing  statutes  are  annexed,  the 
county  treasurer,  or  whoever  has  custody  of  money  belonging  to 
said  districts  being  annexed,  shall  transfer  said  money  to  the 
treasurer,  board  of  directors,  or  board  of  said  city  or  town 
school  district,  as  the  case  may  be,  of  the  new  district  and 
obtain  a receipt  for  same.  As  far  as  we  know,  there  is  no 
particular  formality  to  follow  in  transferring  said  funds. 

Respectfully  submitted, 


AUBREY  R.  HAMMETT,  Jr. 

APPROVED:  Assistant  Attorney  General 


Trrrrmm — 

Attorney  General 
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SPEGIAL  BEHEPirHS^ESSMENT 
RO*u>  DIS.  CT: 

COUNTY  COURT: 


County,  court  cannot  .ipel  ' 

commissioners  of  special  benefit 
assessment  road  district  to  repair 
or  maintain  a particular  road. 


August  1J3,  1947 


Honorable  George  P.  Adams 
Prosecuting  Attorney 
Audrain  County 
Mexico,  Missouri 


Dear  Mr.  Adams: 

This  is  in  reply  to  your  letter  of  August  19 , 1947, 
requesting  an  opinion  from  this  department,  which  reads  as 
follows : 


"The  Judges  of  the  Audrain  County  Court 
have  requested  that  I write  you. as  to 
what,  if  any,  authority  they  might  have 
to  direct  the  road  commissioners  of  a 
special  benefit  assessment  road  district 
to  maintain  a particular  road  in  their 
district. 

"In  other  words,  certain  citizens  in  a 
particular  district  have  complained  to 
the  County  Court  that  a parti cular 
road  1b  not  being  worked  or  maintained 
by  the  district  as  it  should  be.  Does 
the  County  Court  have  any  authority 
over  the  commissioners  relative  to  such 
a matter?" 

The  sections  under  which  apodal  benefit  assessment  road 
districts  are  organized  are  Sections  8710  through  8735,  Mo. 
R.o.A.  Section  0710  provides: 

"County  courts  of  counties  not  under 
township  organization  may  divide  the 
territory  of  their  respective  counties 
into  road  districts,  and  every  such 
district  organized  according  to  the  pro- 
visions of  this  article  shall  be  a body 
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corporate  and  possess  the  usual  powers  of 
a public  corporation  for  public  purposes, 

and  3hall  be  known  and  styled  ♦ 

road  district  of  county, » 

and  in  that  name  shall  be  capable  of  suing 
and  being  sued,  of  holding  such  real  estate 
and  personal  property  as  may  at  any  time  be 
either  donated  to  or  purchased  by  it  in 
accordance  with  the  provisions  of  this  ar- 
ticle, or  of  which  it  may  be  rightfully 
possessed  at  the  time  of  the  passage  of 
this  article,  and  of  contracting  and  being 
contracted  with  as  hereinafter  provided. 

Districts  so  organized  may  be  of  any 
dimensions  that  may  be  deemed  necessary 
or  advisable,  except  that  every  district 
shall  be  included  wholly  within  the  county 
organizing  it  end  shall  contain  at  least 
six  hundred  and  forty  acres  of  contiguous 
territory:  Provided,  that  the  county 
courts  shall  not  have  power  to  divide  the 
territory  within  the  corporate  limits  of 
a city  having  a population  of  150,000  into 
such  road  district,” 

Under  this  statute  all  such  road  districts  arc  public 
corporations  organized  under  the  authority  of  the  Legislature 
(’tabreo  v,1  Hoad  District,  257  Mo,  593,  166  0,Vi.  282;  State  v, 
ITarpor,  301  Mo,  115,  256  469)  and  are  considered  polit- 

ical subdivisions  of  tho  State,  In  State  v,  Hughes ville 
Spocial  Hoad  Di3t,  No.  11,  C S*l7,  (2d)  594,  decided  by  the 
court  en  banc,  it  was  said  at  page  596: 

"The  special  road  district  contemplated 
by  article  8,  c,  98,  R,G,  1919,  is  'a 
political  subdivision  of  the  state  for 
governmental  purposes 1 — a municipal 
corporation.  Section  10834  (How  Section 
3711,  Ho,  H,S,A, ).  It  i3  brought  into 
existence  through  the  exercise  of  legis- 
lative power,  Stato  v,  Thompson,  315 
Ho,  56,  285  S.V*.  57,  •»  *■" 

(7/ords  in  parenthesis  ours,) 

Seo  also  Lamar  v,  Dolivar  Special  Hoad  Dlst,,  201  3,V;. 

890. 
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be  submit  that  the  county  court  has  no  authority  to 
direct  the  officers  of  a political  subdivision- of  a State 
to  act  in  a particular  manner,  that  is,  to  direct  the 
commissioners  of  a special  benefit  assessment  road  district 
to  repair  and  maintain  a road  within  the  district  in  a 
certain  manner.  This  is  especially  true  in  the  absence  of 
expressed  authorization  in  the  statutes  under  which  such 
legal  entity  was  created, 

\ 

After  a special  benefit  assessment  road  district  is 
organized  and  the  commiss loners  appointed,  the  county  court 
has  very  limited  authority  over  said  district,  in  fact  the 
subsequent  commissioners  are  elected  by  the  voters  of  the 
district.  However,  the  county  court  does  have  authority  in 
considering  protests  against  petitions  for  permanent  im- 
provements and  in  molting  orders  authorizing  the  btate  High- 
way Department  to  molce  revised  estimates  of  the  costs  of 
proposed  improvements  upon  which  tax  bills  or  bonds  are 
based,  and,  also,  the  jurisdiction  to  disincorporate  said 
districts  is  vested  in  the  county  court. 

The  expression  in  the  statutes  of  the  above  powers  and 
authorization  necessarily  limits  the  authority  of  the  county 
court  to  that  which  is  3ot  out,  as  it  is  a well-reco.gnized 
rule  of  statutory  construction  that  the  expression  of  certain 
things  is  the  exclusion  of  all  others.  The  county  court  does 
not  have  general  supervision  over  special  benefit  assessment 
road  districts.  It  is  clear  that  the  Legislature  intended 
the  commissioners  of  said  districts  to  have  solo  and  exclu- 
sive jurisdiction  over  the  repair  and  maintenance  of  roads 
within  the  district,  Hection  8714,  Ho.  T.H.A.,  provides,  in 
part,  as  follows: 

" bald  commissioners  shall  have 

sole,  exclusive  and  entire  control  and 
jurisdiction  over  all  public  highways, 
bridges  and  culverts  within  the  district, 
to  construct,  improve  and  repair  such 
highways , bridges  and  culverts,  and  shall 
have  all  the  power,  rights  and  authority 
conferred  by  law  upon  road  overseers,  and 
shall  at  all  times  keep  such  roads,  bridges 
and  cul verts  in  as  good  condition  as  the 
means  at  their  command  will  permit,  and  for 
such  purpose  may  employ  hands  and  teams  at 
such  compensation  as  they  shall  agree  upon; 
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rent,  lease  or  buy  teams.  Implements,  tools 
and  machinery;  all  kinds  of  motor  power, 
and  all  things  noedod  to  carry  on  such  work: 


flic  wording  of  the  above  statutory  provision  is  too  plain 
to  permit  any  other  construction.  It  Is  within  the  discretion 
of  said  commissioners  as  to  what  roads  in  tho  district  shall 
bo  repaired  or  improved  and  the  manner  and.  extent  of  such  re- 
pair, It  is  beyond  the  province  of  tho  county  court  to  make 
an  order  requiring  said  commissioners  to  do  what  the  lav/  has 
already  declared. 

In  the  case  of  Schmidt  v,  ferghaus,  205  Ho,  409,  we  find 
an  analogous  situation,  A mandatory  injunction  was  nou^it  to 
enjoin  the  corami ss loners  of  a special  road  district  from  spend- 
ing certain  funds  on  macadam  or  hard  surface  roads  until  all 
public  roads  in  a special  road  district  wore  in  good  repair. 

The  court,  in  that  case,  said  at  pages  413  and  414: 

"As  to  the  n ndatory  part  of  the  injunc- 
tion, we  find  that  section  10,585,  Re- 
vised Statutes  1909,  and  section  79,  pa  ge 
4G7,  Cession  Acts  of  1917,  leave  it  in 
the  discretion  of  Commissioners  as  to 
what  roads  in  any  road  district  3hall  be 
improved  and  the  manner  of  the  improve- 
ments, The  evidence  in  the  record  before 
us  fails  to  shov;  that  the  Commissioners 
are  acting  in  violation  of  the  law  or  are 
threatening  to  so  act.  In  such  caso  it 
is  beyond  the  province  of  a court  of  equity 
to  make  a special  order  on  a defendant  re- 
quiring him  to  do  what  the  law  has  already 
declared,  [lice  HcLemore  v,  tfclleley,  55  Ho, 

App.  55G;  Lester  Heal  ''state  Co,  v,  St. 

Louis,  169  ho.  227,  69  S.b.  300,) 

Ihorefore,  tho  county  court  does  not  have  authority  to 
direct  tho  commissioners  of  said  road  district  to  repair  or 
maintain  a particular  road  In  that  district. 


Conclusion. 

In  view  of  tho  foregoing,  it  is  the  opinion  of  this  de- 
partment that  the  county  court  does  not  have  authority  to 
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compel  the  commissioners  of  a special  benefit  assessment 
road  district  to  repair  or  maintain  a particular  road  in 
that  district. 


Ke*spectfully  submitted. 


APPROVED* 


MVI2  TJOMJTLLY  • 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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^•b^RIPF'S  PEES: 


Authority  of  the  sheriff*  to  bill  county 
T~urt  for  expenses  c ^uardh  t insane 
A .’sons . 


;,eptenber  15,  1947 


Uouorable  beorge  f.  Adams 
Prosecuting  Attorney 
Audrain  County 

; iexi  co  , f*i  s sour i 


"'err  ir: 

This  is  in  reply  to  your  letter  of  recent  date  wherein 
you  request  un  official  opinion  from  this  department,  which 
reads  aa  follows: 


"Please  advice  whether  or  not  the  sheriff 
is  entitled  to  bill  the  county  for  the 
co3t  of  euployin^  a deputy  for  the  purpose 
of  guarding  an  insane  patient  confined  in 
the  county  hospital  awaiting  a sanity 
hearin . in  the  probate  court,  or  must  the 
sheriff  provide  such  deputy  and  pay  the 
costs  thereof  out  of  his  o.ai  pocket. 

"The  deputy  employed  for  this  purpose  was 
not  the  deputy  who  receives  a regular 
salary  from  the  county,  for  the  reason 
that  the  paid  dejmty  was  engaged  in  other 
duties." 

under  the  general  rule  of  statutory  construction  an 
officer  who  is  entitled  to  fees  must  point  to  the  statute 
authorizing  ouch  claims.  1th  this  rule  in  mind,  we  refer 
you  to  Laws  of  ; issouri  194b,  page  1062,  which  provides  for 
the  appointment  of  deputies  by  sheriffs  in  counties  of  the 
third  class.  ..ection  £ of  tils  act  reads  as  follows: 

« 

"The  sheriff  in  eo'unli  s of  the  third 
class  shall  be  entitled  to  such  nurai>er 
of  deputies  and  assistants,  to  *e  ap- 
pointed by  such  official,  i-itli  the 
approval  of  the  judge  of  the  circuit 
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court,  as  such  judge  shall  deem  necessary 
Tor  the;  prompt  and  pi’oper  discharge  of 
Ills  duties  relative  to  the  enforcement  of 
the  criminal  law  of  this  state.  Tho 
judge  of  the  circuit  court.  In  his  order 
permitting  the  sheriff  to  appoint  dep- 
uties or  assistants,  3hall  fix  the  com- 
pensation of  such  deputies  or  assistants. 

The  circuit  judge  shall  annually,  and 
oftenor  If  necessary,  review  hi.3  order 
fixing  the  number  and  compensation  of  the 
deputies  and  assistants  find  in  setting 
such  number  and  compensation  shall  have 
due  regard  for  the  financial  condition  of 
the  county,  hach  such  order  shall  be 
entered  on  record  and  a certified  copy 
thereof  shall  be  filed  in  the  office  of 
the  county  clerk.  The  sheriff  may  at  any 
time  discharge  any  deputy  or  assistant 
and  may  regulate  the  time  of  his  or  her 
employment.” 

Under  this  section  it  would  seem  that  the  sheriff  is  only 
authorized  to  employ  such  deputies  as  the  judge  of  the  circuit 
court  may  authorize. 

however,  under  Article  18,  Chapter  1,  w#s.  ho.  1939,  which 
relates  to  insane  persona,  we  find  these  sections  which  would 
be  applicable  to  the  question  you  have  submitted.  lection 
497,  . 1939,  provides  as  follows; 

"If  any  person,  by  lunacy  or  otherwise, 
shall  be  furiously  mad,  or  so  far  dis- 
ordered In  his  mind  a3  to  endanger  his 
own  person  or  the  person  or  property 
of  others,  it  shall  be  the  duty  of  his 
or  her  guardian,  or  other  person  under 
vhose  care  He  or  she  nay  be,  and  who  is 
bound  to  provide  for  his  or  her  support, 
to  confine  him  or  her  in  some  suitable 
place  until  the  next  sitting  of  the 
probate  court  for  the  county,  who  shall 
make  such  order  for  the  restraint,  sup- 
port and  safekeeping  of  such  porson  as 
the  circumstances  of  the  case  shall  re- 
quire." 


ipnorable  ocrgo  P.  Adams 


action  433,  h,  • 1339,  provides: 

"If  nay  jucli  person  of  unsound  mind,  as 
in  tno  last  preceding  section  is  speci- 
fied, shall  not  be  confined  by  tie  person 
laving  charge  of  him*  or  bh  ora  be  no 
person  ha vin;  suou.  charge,  any  judge  of 
a court  of  record,  or  any  two  justices  of 
ti  e peace,  nay  cause  such  insane  person 
to  be  apprehended,  arid  moy  employ  any 
person  to  confine  him  ox*  her  in  some  suit- 
able place,  until  the  probate  court  shall 
make  further  orders  therein,  as  in  the 
precodin;  section  specified,'’ 

Section  499,  h*S,  1333,  provides: 

,fa'ho  expenses  attending  such  confinement 
shall  be  paid  by  the  guardian  out  of  liis 
os rate,  or  by  the  person  sound  to  provide 
for  and  support  sue-  insane  person,  or- 
tho same  shall  be  paid  out  of  the  county 
treasury,  upon  the  order  of  the  county 
court,  after  the  carte  shall  bo  duly  certi- 
fied to  them  by  the  probate  court, " 

i©f  erring  particularly  to  bection  498,  supra,  it  t ill  be 
noted  .it  Is  provided  that  if  a person  has  custody  and  charge 
of  an  insane  person,  and  such  person  does  not  confine  the  in- 
sane person  if  it  is  necessary  for  him  to  be  so  confined,  or 
if  no  person  has  charge  of  the  insane  person,  then  the  judge 
of  any  court  of  record  may  cause  such  insane  person  to  be 
apprehended  and  may  employ  any  person  to  confine  him  or  her 
in  a suitable  place  until  the  probate  co*.rt  makes  further 
order. 


It  will  also  be  noted  from  ectlon  499,  supra,  that  if 
such  insane  person  does  not  have  an  estate  sufficient  to  pay 
the  aforesaid  expenses  that  It  should  be  paid  out  of  the 
county  treasury,  upon  order  of  che  county  court,  after  such 
expense  has  been  certified  by  the  probate  court, 

Conclusion, 

I roiu  the  foregoing,  it  is  the  opinion  o**  this  department 
that  the  sheriff  would  not  have  authority  to  incur  expenses 
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by  employing  a deputy  for  tho  purpose  of  guarding  an  insane 
patient  confined  in  the  county  hospital  awaitin':  a sanity 
hearing  In  tho  probate  court  unless  some  jua^e  of  a court  of 
r-ecord  has  caused  such  insane  person  to  be  apprehended  and 
ha3  employed  tho  sheriff  to  confine  such  person  In  a suitable 
place  until  the  probate  court  makes  further  orders  therein 
relating  to  the  custody  of  such  insane  person*  It  is  further 
tho  opinion  of  this  department  that  if  the  sheriff  is  em- 
ployed by  n jucipe  of  a court  of  record  to  apprehend  an  insane 
person  and  confine  him,  as  provided  in  said  Section  498,  .*.':•* 

.o*  1939,  and  if  such  person  does  not  have  an  estate  suffi- 
cient to  pay  the  expenses  of  confinement,  that  the  county 
treasurer,  upon  an  order  of  the  county  court,  should  pay  for 
such  confinement  when  a bill  for  came  is  duly  certified  to 
tho  c ,unfcy  court  by  tho  probate  court* 


: e sp  o c tf ■ ul  1 y subsai  1 1 ed , 
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'■.ssistant  Attorn*  y eneral 


J.  A.  TAYl.OH 

Attorney  General 


TAXATION:  Retail  sales  f tangible  personal  propel  / to  cost- 

plus-fixed-fee  contractors  for  the  Federal  Government 
SALES  TAX:  or  its  agencies  are  taxable  under  the  Sales  Tax  Act. 


January  21,  1947 


Mr.  George  V.  Aylward 
Attorney  at  Law 

Twelfth  Floor  Commerce  Building 
Kansas  City,  Missouri 

Dear  Sir: 

A few  weeks  ago  we  received  a request  from  you  inquiring 
about  the  application  of  the  Missouri  Sales  Tax  to  certain 
transactions  therein  described.  A few  days  after  we  received 
the  request,  we  wrote  for  more  information,  and  to  date  have 
not  received  a reply  to  that  inquiry. 

After  further  examination  of  your  original  request,  I 
have  decided  to  write  an  opinion  based  on  the  facts  you  have 
stated  in  your  request.  Your  letter  reads  as  follows: 

"Pursuant  to  our  conversation  yesterday 
in  regard  to  the  sales  tax  on  a plus  cost 
contract  which  my  client  J.  E.  Dunn  Con- 
struction Company  has  with  the  United 
States  Government  under  the  FPHA  construc- 
tion program  I would  like  to  have  your 
office  write  an  opinion  whether  or  not  my 
client  should  pay  the  sales  tax  on  the 
materials  purchased  for  the  construction 
of  the  government  houses. 

"It  is  my  opinion  that  under  a plus  cost 
contract  the  J . E . Dunn  Construction  Com- 
pany would  only  be  the  agent  of  the  govern- 
ment and  therefore  not  liable  for  sales 
tax  on  materials  purchased  for  the  construc- 
tion of  these  homes. 

"Under  the  decision  of  the  State  of  Alabama 
v.  Kincf  Bowzer  decided  by  the  Supreme  Court 
of  the  United  States  in  November,  1941,  and 
reported  in  62  S.Ct.  43,  the  governmental 
exemption  does  not  apply  and  the  sales  tax 
should  be  charged.  However,  they  also 
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state  that  if  the  material  is  sold  directly 
to  a federal  agency  then  it  could  not  be 
taxable.  All  of  the  materials  purchased  by 
the  J.  E.  Dunn  Construction  Company  as  the 
agent  of  the  government  goes  to  the  FPHA 
construction  program  which  is  a federal 
agency.  Either  way  I should  like  to  have 
an  opinion  from  your  office  so  that  I can 
pass  same  on  to  the  Dunn  Construction 
Company . " 

I note  from  your  letter  that  you  seem  to  be  of  the  im- 
pression that  because  the  construction  company  is  acting  as 
an  agent  for  the  government,  and  since  the  government  is 
immune  from  state  taxation,  that  the  tax  should  not  be  imposed 
on  sales  to  the  Dunn  Construction  Company,  which  has  a contract 
with  the  United  States  Government  under  the  FPHA  construction 
program.  I think  the  case  of  State  of  Alabama  v.  King  & Boozer, 
referred  to  in  your  letter,  is  controlling  on  the  question 
here  submitted. 

The  Missouri  Sales  Tax  Act  imposes  the  tax  on  the  pur- 
chaser and  requires  the  seller  to  report  and  pay  the  tax  to 
the  State  Auditor.  In  the  case  of  School  District  of  Kansas 
City  v.  Smith,  111  S.W. (2d)  167,  l.c.  168,  the  court  said: 

"*  * * The  purchaser  is  the  taxpayer,  and 
the  seller,  although  responsible,  is  the 
agent  or  conduit  through  which  the  state 
seeks  to  facilitate  the  accounting  for 
and  the  collection  of  the  tax.  * * *" 

In  the  case  of  City  of  St.  Louis  et  al . v.  Smith,  114  S.W. 
(2d)  1017,  the  court  had  before  it  the  question  as  to  whether 
or  not  contractors  for  the  improvement  of  real  estate  were 
consumers  of  the  articles  which  they  purchased  for  such  im- 
provement or  whether  they  were  sellers  of  such  articles  to 
the  person  who  owned  the  real  estate  to  be  improved.  At  l.c. 
1019,  the  court,  in  ruling  on  the  question,  said: 

"In  our  judgment  the  contractors  in  this 
case  did  not  buy  the  materials  in  question 
for  the  purpose  of  reselling  such  materials 
to  the  city.  They  were  under  contract  to 
deliver  to  the  city  a finished  product. 

It  was  the  inseparable  commingling  of 
labor  and  material  that  produced  the  fin- 
ished product.  Our  conclusion  is  that  the 
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contractors  used  and  consumed  the  material 
in  order  to  produce  the  finished  product 
in  compliance  with  their  contract.  Since 
the  contractors  used  and  consumed  the 
material,  they  and  not  the  city  are  prim- 
arily liable  for  the  one  per  cent,  sales 
tax.  The  sale  of  the  materials  by  the 
dealer  to  the  contractors  was  the  taxable 
transaction,  and  it  was  the  duty  of  the 
dealer  to  collect  the  tax  from  the  con- 
tractors at  the  time  the  sale  was  made . " 

From  what  you  have  written  in  your  letter,  it  appears 
that  the  Dunn  Construction  Company,  as  a cost-plus-fixed-fee 
contractor  under  the  FPHA  construction  program,  would  be  in 
the  same  classification  as  a contractor  in  the  case  of  City 
of  St.  Louis,  supra. 

The  Missouri  Sales  Tax,  in  so  far  as  it  provides  for  the 
imposition  of  the  tax  on  the  purchaser  and  the  reporting  and 
paying  of  it  by  the  retailer,  is  similar  to  the  provisions  of 
the  Sales  Tax  Act  for  the  State  of  Alabama  which  was  under 
consideration  by  the  United  States  Supreme  Court  in  the  King 
& Boozer  case,  62  S.  Ct.  43.  From  a reading  of  the  King  & 
Boozer  case,  it  will  be  seen  that  the  tax  in  that  case  was  con- 
tested on  the  theory  that  a cost-plus-fixed-fee  contractor  was 
acting  as  an  agent  for  the  Federal  Government,  and  since  the 
Federal  Government  is  immune  from  state  taxation,  then  the  tax 
should  not  be  imposed  on  the  agent  for  materials  which  he  used 
in  constructing  buildings  for  the  Federal  Government.  On  the 
question  of  immunity  from  state  taxes  by  the  Federal  Government, 
the  court,  in  the  King  & Boozer  case,  said  at  l.c.  45: 

"*  * * The  Government,  rightly  we  think, 
disclaims  any  contention  that  the  Consti- 
tution, unaided  by  Congressional  legisla- 
tion, prohibits  a tax  exacted  from  the 
contractors  merely  because  it  is  passed 
on  economically,  by  the  terms  of  the  con- 
tract or  otherwise,  as  a part  of  the  con- 
struction cost  to  the  Government.  So  far 
as  such  a nondiscriminatory  state  tax 
upon  the  contractor  enters  into  the  cost 
of  the  materials  to  the  Government,  that 
is  but  a normal  incident  of  the  organiza- 
tion within  the  same  territory  of  two 
independent  taxing  sovereignties.  The 
asserted  right  of  the  one  to  be  free  of 
taxation  by  the  other  does  not  spell  im- 
munity from  paying  the  added  costs,  attri- 
butable to  the  taxation  of  those  who 


Mr.  George  V.  Aylward 


-4- 


furnish  supplies  to  the  Government  and 

who  have  been  granted  no  tax  immunity. 

* * * «■ 

"The  contention  of  the  Government  is  that 
the  tax  is  invalid  because  it  is  laid  in 
such  manner  that,  in  the  circumstances  of 
this  case,  its  legal  incidence  is  on  the 
Government  rather  than  on  the  contractors 
who  ordered  the  lumber  and  paid  for  it, 
but  who,  as  the  Government  insists,  have 
so  acted  for  the  government  as  to  place 
it  in  the  role  of  a purchaser  of  the 
lumber.  The  argument  runs:  the  Govern- 
ment was  a purchaser  of  the  lumber,  and 
but  for  its  immunity  from  suit  and  from 
taxation,  the  state  applying  its  taxing 
statute  could  demand  the  tax  from  the 
Government  just  as  from  a private  indi- 
vidual who  had  employed  a contractor  to 
do  construction  work  upon  a like  cost- 
plus  contract . " 

Following  the  above  statement,  the  court  said  that  the 
question  of  whether  or  not  a sales  transaction  is  not  taxa- 
ble on  account  of  federal  immunity  will  depend  upon  the  terms 
of  the  contract.  The  court  then  went  into  the  provisions  of 
the  contract  between  the  cost-plus-fixed-fee  contractor  and 
the  Government,  and  in  suming  up  the  provisions  of  the  con- 
tract, the  court  at  l.c.  47  said: 

"*  * * The  lumber  was  sold  and  delivered 
on  the  order  of  the  contractors  which 
stipulated  that  the  Government  should  not 
be  bound  to  pay  for  it.  It  was  in  fact 
paid  for  by  the  contractors  who  were  reim- 
bursed by  the  Government  pursuant  to  their 
contract  with  it . The  contractors  were 
thus  purchasers  of  the  lumber  within  the 
meaning  of  the  taxing  statute,  and  as 
such  were  subject  to  the  tax.  They  were 
not  relieved  of  the  liability  to  pay  the 
tax  either  because  the  contractors  in  a 
loose  and  general  sense  were  acting  for 
the  Government  in  purchasing  the  lumber 
or,  as  the  Alabama  Supreme  Court  seems  to 
have  thought,  because  the  economic  burden 
of  the  tax  imposed  upon  the  purchaser 
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would  be  shifted  to  the  Government  by- 
reason  of  its  contract  to  reimburse  the 
contractors."  (Underscoring  ours.) 

From  an  examination  of  this  entire  opinion,  we  are  led 
to  the  conclusion  that  the  imposition  of  the  tax  in  this  case 
turned  on  the  fact  that  the  materials  used  by  the  contractors 
were  sold  and  delivered  to  the  contractors  on  their  orders, 
and  that  the  Government  was  not  bound  to  pay  for  these  mater- 
ials. The  court,  in  the  King  & Boozer  case,  thought  that  the 
legal  effect  of  the  contracts  was  to  obligate  the  contractors 
to  pay  for  the  lumber  used  by  them  in  their  contracts  with 
the  Government. 

As  stated  above,  we  do  not  have  before  us  the  contracts 
of  the  Dunn  Construction  Company  with  the  Government;  but  if 
these  contracts  contain  provisions  similar  to  those  contained 
in  the  King  & Boozer  case  and  in  which  the  Dunn  Construction 
Company,  in  its  contracts  for  the  purchase  of  articles  of 
tangible  personal  property  used,  obligates  the  contractors  to 
pay  for  the  materials,  then  such  transactions  would  be  subject 
to  the  Missouri  Sales  Tax,  even  though  the  contractors  were 
reimbursed  for  these  materials  by  the  Federal  Government. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  if 
the  contracts  of  the  Dunn  Construction  Company  with  the  Govern- 
ment under  the  FPHA  construction  program  provide  that  the  con- 
tractors obligate  themselves  to  pay  for  the  articles  of  tangi- 
ble personal  property  used  in  such  contracts,  and  they  do  pay 
for  them,  then  such  transactions  are  subject  to  the  Missouri 
Sales  Tax  Act,  even  though  the  Dunn  Construction  Company  may 
be  reimbursed  by  the  Government  for  these  payments , pursuant 
to  the  terms  of  the  contract. 


Respectfully  submitted. 


TYRE  W.  BURTON 

APPROVED:  Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


I f , 

MAGISTRATE  COURT:  County  Court  has  authority  to  permit  the 

Magistrate  to  use  the  Circuit  Court  room 
at  such  times  as  it  is  not  in  use  by  the 
Circuit  Court . 


January  22,1947 


Honorable  Omer  H.  Avery 
Prosecuting  Attorney 
Lincoln  County 
Troy,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter,  in  which 
you  request  an  official  opinion  from  this  department  relative 
to  the  County  Court fs  authority  to  provide  room  facilities 
for  the  Magistrate  Court  and  jury  room.  Your  letter  reads  as 
follows: 


"The  advent  of  the  office  of  Magistrate 
presents  a problem  to  the  County,  due  to 
the  lack  of  space  in  our  Court  House. 

There  is  no  available  space  for  Magistrate 
Court  and  jury  room,  and  it  is  desired  to 
use  the  Circuit  Court  room  and  facilities 
at  such  times  as  it  will  not  conflict  with 
the  use  thereof  by  the  Circuit  Court. 

"This  matter  was  discussed  by  the  County 
Court  with  Judge  Bruere,  Circuit  Court 
Judge,  and  Judge  Bruere  has  forbidden  the 
use  of  the  Circuit  Court  room  for  the  Magis- 
trate. 

"It  is  my  opinion  that  the  County  Court  has 
charge  and  control  of  the  county  property, 
including  the  Circuit  Court  room,  and  authori- 
ty to  permit  the  Magistrate  to  use  the  Circuit 
Court  room  at  such  times  as  it  is  not  in  use 
by  the  Circuit  Court.  However,  before  bringing 
the  matter  to  issue  with  the  Circuit  Court,  an 
opinion  from  your  office  is  desired  as  to  whether 
or  not  the  County  Court  has  a right  to  control 
and  determine  the  use  of  the  Circuit  Court  room 
at  times  when  the  Circuit  Court  is  not  in  session. 
This  situation  now  exists  in  many  counties,  es- 
pecially counties  with  court  houses  that  were 
built  years  ago  without  court  room  facilities  for 
the  Probate  Judge." 
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In  a reading  of  Senate  Bill  207 » passed  by  the  63rd  General 
Assembly,  dealing  with  magistrate  courts,  vie  find  only  one 
reference  to  the  place  where  a magistrate  court  is  to  be  held, 
and  that  is  in  Section  13 , which  provides: 

"The  county  seat  shall  be  the  seat  of  the 
magistrate  court,  and  the  county  court  may, 
by  proper  order,  provide  an  additional  place 
or  places  in  the  county  for  the  holding:  of 
magistrate  court;  provided  however  that  in 
counties  of  the  first  class  the  county  court 
may  by  proper  order  establish  the  seat  of 
any  magistrate  court  at  some  place  within 
the  county  other  than  at  the  county  seat." 

There  should  be,  we  feel,  no  question  but  what  it  is  the 
duty  of  county  courts  to  establish  and.  maintain  out  of  the 
county  funds  the  offices  of  the  magistrate  courts  in  their 
respective  counties. 

Section  24$0,  R.3.  Mo.  1939,  referring  to  the  county  court, 
provides: 

"The  said  court  shall  have  control  and 
management  of  the  property,  real  and 
personal,  belonging  to  the  county,  and 
shall  have  power  and  authority  to  purchase, 
lease  or  receive  by  donation  any  property, 
real  or  personal,  for  the  use  and  benefit 
of  the  county;  to  sell  and  cause  to  be  con- 
veyed any  real  estate,  goods  or  chattels 
belonging  to  the  county,  appropriating  the 
proceeds  of  such  sale  to  the  use  of  the 
same,  and  to  audit  and  settle  all  demands 
against  the  county." 

In  the  case  of  Sparks  v.  Purdy  et  al.,  11  Mo.  220,  the 
Supreme  Court  of  Missouri  said  at  l.c.  224: 

"The  law  intrusts  the  County  Court  with  the 
control  and  management  of  the  property,  real 
and  personal  of  the  county;  and  under  this 
power  the  court  superintends  the  public  build- 
ings. * * * * * * * * * * * * * * 

In  the  case  of  Penix  v.  Shaddox,  263  3.W.  3$9,  the  Supreme 
Court  of  Arkansas  said: 
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"It  is  the  duty  of  a county  to  erect  and 
furnish  a courthouse,  and  to  provide  neces- 
sary offices  for  the  several  county  officers. 

Law  v.  Falls,  109  Ark.  395,  159  C.W.  1130. 

"Section  2279  of  Crawford  & hoses1  Digest 
defines  the  powers  generally  of  the  county 
courts  of  the  state.  Among  other  things, 
the  section  provides  that  the  county  court 
of  each  county  shall  have  the  control  and 
management  of  all  the  property,  real  and 
personal,  for  the  use  of  the  county  and  to 
cause  to  be  erected  all  buildings  and  all 
repairs  necessary  for  the  use  of  the  county. 

"Thus  it  will  be  seen  that  the  county  court 
is  given,  not  only  the  authority  to  furnish 
, a courthouse,  but  to  provide  the  necessary 

offices  for  the  several  county  officers. 

This  includes  the  power  to  designate  the 
rooms  which  are  suitable  for  each  particular 
office,  and  the  action  ox  the  county  court 
in  assigning  the  particular  rooms  which  shall 
be  occupied  by  the  different  officers  is  the 
act  of  the  county.  This  power  is  not  ex- 
hausted when  once  exercised;  but  is  a con- 
tinuing one,  and  the  assignment  of  offices 
may  be  changed  whenever,  in  the  judgment  of 
the  county  court,  the  public  convenience  will 
be  promoted  by  the  change," 

In  the  case  of  the  Board  of  Commissioners  of  Vigo  County 
v.  Stout  et  al,,  136  Ind.  53,  the  Supreme  Court  of  Indiana,  in 
speaking  of  the  duties  of  the  County  Commissioners,  which  is 
analogous  to  the  county  courts  in  Missouri,  said  at  l.c,  57; 

"The  control  of  county  property,  and  the 
management  of  county  business  generally,  is 
confided  by  law  to  the  commissioners  of  the 
county.  In  contemplation  of  law,  in  so  far 
as  the  financial  affairs  of  the  county  are 
concerned,  the  board  of  county  commissioners 
is  the  county.  The  construction,  maintenance, 
and  custody  of  all  county  buildings,  not  ex- 
cepting the  court  house,  are  in  the  hands  of 
the  board,  they  provide  and  care  for  all  the 
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offices  necessary  for  the  conduct  of  county 
affairs,  including  court  rooms,  offices  for 
the  clerk  and  sheriff  of  the  court,  jury 
rooms,  jail  and  other  rooms  and  buildings 
convenient  and  necessary  for  the  conduct  of 
^the  business  of  the  courts.  This,  of  course, 

"includes  the  means  of  access  to  the  court, 
whether  by  doors,  halls,  corridors,  stairways, 
or  elevators.”  (Emphasis  ours.) 

Thus,  from  a reading  of  the  above  cited  cases,  we  are 
lead  to  the  conclusion  that  the  county  court  controls  the 
county  property,  real  and  personal;  and  that  it  is  the  duty 
of  the  county  court  to  provide  the  necessary,  offices  for  the 
several  county  officers.  This  would,  of  necessity,  include 
the  furnishing  by  the  county  court  of  a room  to  be  used  for 
the  magistrate  court.  Nov;,  can  the  county  court  order  that 
the  circuit  court  room  be  used  for  this  purpose  when  the 
circuit  court  is  not  in  session?  The  Indiana  Court,  in  the 
Vigo  County  case,  supra,  continued  at  l.c.  5^: 

"But  while  the  powers  and  duties  of  the 
board  of  county  commissioners  within  the 
county  are  thus  ample  and  complete,  as  a 
constituent  part  of  the  administrative  de- 
partment of  the  State  government,  yet  it 
must  be  kept  in  mind  that  these  powers  and 
duties  are  entrusted  to  the  board  for  cer- 
tain defined  purposes,  and  that  the  commis- 
sioners are  trustees  for  the  carrying  out 
of  such  purposes*  The  commissioners  may  not 
exercise  their  powers  arbitrarily  and  with- 
out regard  to  the  trusts  committed  to  their 
keeping.” 

The  case  of  In  re  Court  Koom,  14$  Wis.  109»  involved  the 
question  of  whether  the  County  Board,  (which  is  the  same  as  the 
county  court  in  Missouri),  had  complied  with  a statute  which 
required  that  it  provide  suitable  and  convenient  quarters  for 
the  accommodation  of  the  circuit  court.  The  circuit  judge,  Judge 
Turner,  contended  that  the  county  court  had  not  so  provided.  The 
Supreme  Court  of  Wisconsin  said  at  l.c.  121: 

* * The  authorities,  in  so  far  as  any 
can  be  found  on  the  subject,  are  to  the 
effect  that  a constitutional  court  of  * 

general  jurisdiction  has  inherent  power 
to  protect  itself  against  any  action  that 
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would  unreasonably  curtail  its  powers  or 
materially  impair  its  efficiency.  A county 
board  has  no  power  to  even  attempt  to  im- 
pede the  functions  of  such  a court,  and  no 
such  power  could  be  conferred  upon  it.  Cir- 
cuit courts  have  the  incidental  power  neces- 
sary to  preserve  the  full  and  free  exercise 
of  their  judicial  functions,  * * * * * * * ’’ 

{ Empha sis  ours.) 

In  the  Wisconsin  case,  supra,  the  court  decided,  from  the 
record.,  that  the  quarters  which  the  county  board  proposed  to 
furnish  were  inadequate,  and  that  the  circuit  judge  was  within 
his  rights  in  refusing  to  occupy  them.  The  Court,  in  so  hold- 
ing, said  at  l.c.  122: 

* * Judge  TURNER  acted  within  his  right 
in  deciding  primarily  that  the  quarters 
which  the  County  Board  proposed  to  furnish 
were  inadequate.  But  the  law  vests  in  the 
county  board  the  power  to  furnish  court 
rooms,  and,  so  long  as  those  furnished  are 
reasonably  adequate,  courts  cannot  insist 
that  different  quarters  be  provided,  al- 
though they  may  be  more  commodious  or 
pleasant  or  even  more  convenient.  * TT 

Thus  it  would  seem  to  be  only  fair  and  reasonable  that, 
since,  as  we  have  seen,  it  is  the  duty  of  the  county  to  pro- 
vide offices  for  its  officers;  and,  since  by  the  bill  estab- 
lishing and  setting  up  the  magistrate  courts  there  is  no 
specific  provision  for  their  court  rooms,  it  is  the  County 
Court’s  duty  to  provide  adequate  facilities  for  the  Magistrate 
Court.  Such  adequate  facilities  would  seem  to  include  such  a 
room  as  the  Circuit  Court  room.  The  county. controls  the  county 
property,  including  the  Courthouse  in  which  the  Circuit  Court 
room  is  located.  If  the  use  of  the  Circuit  Court  room,  in  order 
to  provide  adequate  quarters  for  the  Magistrate  Court  is  reason- 
able and  necessary,  and  such  as  not  to  unreasonably  curtail  the 
powers  or  materially  impair  the  efficiency  of  the  Circuit  Court, 
then  it  is  within  the  power  of  the  County  Court  to  order  such  use 
of  the  Circuit  Court  room  for  use  by  the  Magistrate  Court  when  the 
Circuit  Court  room  is  not  otherwise  in  use. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that,  if 
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there  is  no  adequate  space  available  in  the  Courthouse  for  the 
Magistrate  Court  and  jury  room  except  the  Circuit  Court  room, 
then  the  County  Court  has  authority  to  permit  the  Magistrate 
to  use  the  Circuit  Court  room  for  the  Magistrate  Court  room, 
to  be  used  at  such  times  as  it  is  not  in  use  by  the  Circuit 
Court . 


Respectfully  submitted, 


APPROVED : 


WILLIAM  C.  COCKRILL 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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RECORDER  OP  DEEDS;  Three  questions  concerning  fees  for  Issuing  ver- 
ified copies  of  discharges  in  counties  of  the 
third  class  under  House  Bill  No.  772. 


February  24,  1947 


Honorable  William  Aull  III 
Prosecuting  Attorney 
Lafayette  County 
Lexington,  Missouri 


Dear  Sir; 

Receipt  is  acknowledged  of  your  letter  which  reads; 


"A  question  has  arisen  as  to  whether  or 
not  under  House  Bill  772  the  outgoing 
Recorder  of  Deeds  of  Lafayette  County, 

Missouri,  a county  of  the  third  class, 
is  entitled  to  collect  the  sum  of  $.50 
for  Issuing  a verified  copy  of  a dis- 
charge to  a discharged  veneran  from 
July  1 to  December  31#  1946.  The 
verified  copy  of  the  discharge  was  not 
requested  by  the  veteran  for  the  pur- 
pose of  using  the  same  in  the  prosecution 
of  any  claim  whatsoever  as  provided  by 
Sec.  15077#  R.  S.  Mo.,  1939. 

" (l)  The  initial  question  that  I desire  to 
have  answered  is  whether  or  not  the  out- 
going recorder  is  entitled  to  receive  $.50 
for  each  verified  copy  of  a discharge  given 
to  a discharged  service  man  between  the  afore- 
said dates  when  the  same  was  merely  request- 
ed by  a discharge  veteran,  said  request  not 
being  one  made  within  the  provisions  of  afore- 
said Sec.  15077#  R.  S.  Mo.  1939. 

11  (2)  Should  the  answer  to  the  above  question 
be  that  the  outgoing  Recorder  is  not  entitled 
to  $.50  fee  for  the  verified  copy,  a further 
question  presents  Itself.  Assume  a veteran 
requests  and  receives  a verified  copy  of  a 
discharge  between  July  1 and  December  31#  1946. 
The  then  Recorder  did  not  charge  there  for 
under  the  belief  he  would  receive  $.50  from  the 
county.  In  January,  1947,  under  the  term  of 
office  of  the  new  Recorder,  an  additional  dis- 
charge is  requested  by  said  veteran,  not  for 
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any  of  the  purposes  enumerated  in  Seo.  15077, 

R.  S.  Mo.  1939*  The  question  is:  Should  the 
present  recorder  of  Deeds  charge  said  veteran 
for  this  second  verified  copy  of  discharge  or 
should  he  issue  the  same  free  of  charge  and 
collect  $.50  from  the  county. 

"(3)  Should  the  present  recorder  of  Deeds  not 
be  entitled  to  collect  $.50  under  the  facts 
afore  stated  an  additional  question  is  presented. 

Assume  the  veteran  recieves  a free,  verified 
copy  df  a discharge  between  July  1 and  December 
31,  I9j46.  In  January  1947*  he  requests  a copy 
of  a tflsoharge  under  the  provisions  of  Sec, 

15077A  Rt  S.  Mo.  1939*  Is  the  present  Recorder 
entitled  to  $.50  from  the  county  for  the  Issuance 
of  thJ§3  additional  discharge?” 

Your  inquiigsr  presents  three  principal  questions  which  shall  be 
answered  in  the  f>rder  they  appear. 

In  your  flrbt  question  reference  is  made  to  House  Bill  No.  772 
which  became  effective  July  1,  1946.  Therefore,  we  assume  that 
you  are  asking  lfhether  or  not  the  outgoing  recorder  of  deeds  would 
be  entitled  to  receive  a fee  of  fifty  cents  from  the  county  for 
furnishing  certified  copies  of  discharge  between  July  1,  1946  and 
December  31 , 1946,  for  Section  2,  House  Bill  No.  772  in  part  provides: 

" "*  * 4 For  each  name  which  the  recorder  shall 

append  to  the  aforesaid  alphabetical  list, 
and  for  each  certified  copy  of  such  discharge 
as  he  shall  furnish,  the  said  recorder  shall 
receive  the  Sum  of  fifty  cents,  to  be  paid 
out  of  the  county  treasury,  * * * * * Tl  (Emphasis  ours) 

At  the  time'  that  House  Bill  No.  772  became  effective  the  former 
or  outgoing  recorder  of  deeds  was  holding  office,  also  the  period  of 
time  between  July  1,  1946  and  December  31,  1946,  was  a portion  of  his 
term  of  office.  So  to  answer  your  first  question  we  must  first 
determine  whether  or  not  he  would  have  been  entitled  to  reoelve  the 
fee  for  furnishing  copies  of  discharges  during  his  term  of  office, 
as  provided  in  the  above  quoted  portion  of  House  Bill  No,  772.  In 
an  opinion  submitted  to  the  Honorable  George  A.  Spencer,  prosecuting 
attorney  of  Boone  County,  on  July  5,  1946,  this  department  held  that 
the  incumbent  recorder  of  deeds  in  Boone  County,  a county  of  the 
third  class,  was  not  entitled  to  receive  a fee  of  fifty  cents,  to  be 
paid  from  the  county  treasury,  for  issuing  certified  copies  of  dis- 
charges because  to  pay  him  such  fee  would  constitute  an  Increase  in 
his  compensation  during  his  term  of  office,  and  would  be  inconsistent 
with  the  constitutional  restriction  of  Section  13,  Article  VII  of  the 
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Constitution  of  1945  which,  in  part,  provides  that  "the  compensation 
of  state,  county  and  municipal  offices  shall  not  be  lncreasedduring 
the  term  of  office."  The  following  is  quoted  from  that  opinion* 

"The  second  duty  required  of  the  recorders 
concerns  the  issuing  of  discharges  to  the 
veterans,  or  their  hetfcs,  on  request.  This 
was  a function  of  the  recorder  prior  to 
House  Bill  #772,  anrf  does  not  constitute  a 
new  and  additional  duty  to  that  office,  and, 
therefore,  falls  within  the  restriction  of 
Article  VII,  Section  13,  of  the  Constitution 
of  Missouri,  1945.  The  5C$  fee  allowed  for 
the  Issuance  of  the  first  verified  copy  would 
not,  therefore,  be  a proper  charge  against 
the  county  treasury  in  favor  of  the  Incumbent 
recorders  during  their  terms.  This  fee  will  be 
due  to  the  recorders  who  are  elected  at  the 
succeeding  elections  * * * *.  The  present 
recorder  shall  issue  the  verified  copies  as 
though  House  Bill  #772  had  never  been  passed, 
and  in  accordance  with  Section  15077*  R.  £. 

Mo.  1939*  as  discussed  herein  later." 

Therefore,  in  answer  to  your  first  question  we  believe  that  the 
outgoing  recorder  of  deeds  would  not  be  entitled  to  receive  a fee  of 
fifty  cents,  to  be  paid  from  the  county  treasury,  for  certified  copies 
of  discharges  Issued  to  veterans  between  July  1,  1946,  the  effective 
date  of  House  Bill  No.  772,  and  December  31,  1946,  The  outgoing 
recorder  would  not  have  been  entitled  to  such  fee  while  he  was  the 
incumbent  office  holder,  and  therefore  would  not  be  entitled  to  it 
now. 

The  second  question  asks  if  the  present  recorder  of  deeds  should 
charge  a veteran  for  an  additional  verified  copy  of  his  discharge  when 
the  dischaage  is  requested  for  a purpose  other  than  those  designated 
in  Section  15077.  R.  S,  Mo.  1939,  or,  should  such  copy  be  furnished 
free  to  the  veteran  4nd  the  recorder  be  permitted  to  collect  a fee  of 
fifty  tfents  from  the  county. 

Again  reference  is  made  to  Section  2 of  House  Bill  No.  772  which, 
in  part,  provides; 

"*  * * * Provided,  however,  that  no  such  recorder 
shall  be  paid  *****  for  any  additional  veri- 
fied copy  after  the  first,  ****’• 

The  above  quoted  portion  of  the  act  is  a limitation  on  the  pro- 
vision ahead  of  it  which  provides,  in  substance,  that  the  recorder. 
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shall  receive  for  each  certified  copy  of  the  discharge  the  sum  of 
fifty  cents  to  he  paid  put  of  the  county  treasury.  Construiftg  the 
statute  as  a whole  as  tp  its  application  to  the  present  recorder  of 
deeds  it  means  that  the  county  may  be  charged  a fee  of  fifty  cents 
for  the  first  certified  copy  of  a discharge  which  the  recorder  furn- 
ishes a veteran,  but  it  cannot  be  charged  "for  any  additional  cer- 
tified copies  after  the  first."  It  is  our  notion  the  Legislature 
intended  that,  under  no  circumstances,  could  the  recorder  of  deeds 
collect  a fee  of  fifty  cents  from  the  county  for  furnishing  an  add- 
itional copy  of  a discharge  to  a veteran  after  the  first  has  been 
furnished.  The  furnishing  of  any  additional  copies  should  be  govern- 
ed by  the  provisions  of  Section  15077,  R.  S,  Mo,  1939,  which  provides  : 

"Whenever  a certified  copy  of  copies  of  any 
public  record  In  the  state  of  Missouri  are 
required  to  perfect  the  claim  of  any  soldier, 
sailor  or  marine,  in  service  or  honorably 
discharged,  any  any  dependent  of  such  soldier, 
sailor  or  marine,  for  a United  States  pension, 
or  any  other  claim  upon  the  government  of  the 
United  States,  they  shall,  upon  request  be 
furnished  by  the  custodian  of  such  records 
without  any  fee  or  compensation  therefor." 

This  section  has  not  been  affected  by  House  Bill  No,  772,  and  if 
a veteran  requests  an  additional  copy  to  be  used  for  any  purpose 
specified  in  the  statute  he  would  be  entitled  to  such  copy  requested 
without  charge.  However,  if  he  desires  a copy  for  some  purpose  other 
than  those  specified  In  the  statute  the  recorder  would  be  entitled  to 
charge  the  person  requesting  the  certified  copy  the  same  fee  as  for 
any  other  certificate  and  seal.  He  would  not  be  entitled  to  furnish 
the  certified  copy  free  of  charge  and  collect  a fifty  cent  fee  from 
the  county. 

In  answer  to  your  third  question:  If  the  additional  certified 
copy  of  a discharge  is  requested  by  a veteran  for  any  purpose  spec- 
ified In  Section  15077*  supra,  it  shall  be  furnished  "without  any 
fee  or  compensation  therefor.  The  very  wording  of  the  statute 
implies  that  the  recorder  would  not  be  entitled  to  receive  any  fee 
from  the  veteran  when  the  certified  copy  is  requested  for  a purpose 
specified  in  the  statute.  Further,  the  provision  In  House  Bill  No. 

772  that  no  recorder  shall  be  paid  "for  any  additional  verified 
copy  after  the  first"  clearly  denies  the  recorder  the  right  to  re- 
ceive a copy  of  fifty  cents  from  the  county  for  furnishing  additional 
verified  copies  of  a discharge, 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  in 
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counties  of  the  third  class  wherein  the  offices  of  circuit  clerk  and 
recorder  of  deeds  are  separate  that* 

(1)  The  former  or  outgoing  recorder  of  deeds  would  not  be 
entitled,  under  House  Bill  No*  772,  to  receive  a fee  of  fifty  cents 
to  be  paid  from  the  county  treasury  for  furnishing  certified  copies 
of  discharges  to  veterans  between  July  1,  1946  and  December  31, 

1946,  which  was  a period  of  time  comprising  a portion  of  his  term  of 
office* 

(2)  Where  an  additional  certified  copy  of  a discharge  is  re- 
quested of  the  present  recorder  of  deeds,  reference  should  be  had  to 
Section  15077,  R.  S.  Mo.  1939#  and  if  the  request  for  the  additional 
copy  is  for  a purpose  set  out  in  the  statute,  such  copy  should  be 
issued  without  charge,  otherwise  the  recorder  would  be  entitled  to 
charge  the  person  requesting  the  additional  verified  copy  the  same 
fee  as  for  any  other  certificate  and  seal.  In  no  event  could  the 
additional  verified  copy  be  furnished  without  charge  and  the  recorder 
be  permitted  to  collect  a fee  of  fifty  cents  from  the  county. 

(3)  Where  an  additional  verified  copy  of  a discharge  is  request- 
ed by  a veteran  for  any  purpose  designated  in  Section  15077,  R.S.Mo. 
1939i  the  same  shall  be  furnished  free  of  charge  and  the  recorder  of 
deeds  would  not  be  entitled  to  receive  a fee  of  fifty  cents  from  the 
county  for  furnishing  such  copy. 


Respectfully  submitted. 


RICHARD  F.  THOMllDN 
Assistant  Attorney  General 

APPROVED: 


Attorney  General 
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COUNTY  EAEM  (1)  Under  6ec.  6,  H.B.  112,  62nd  G.A.  , Laws  1943,  p«  319,  it  is 
ORGANISATION:  mandatory  that  county  farm  agent’s  office  or  headquarters  be  lo- 
COUNTY  AGENT:  cated  at  county  seat.  (2)  Location  of  office  at  county  seat  con- 
COUNTY  COURT:  si  sting  merely  of  a stenographer  and  continuation  of  bulk  of 

agricultural  agent’s  work  at  a place  other  than  county  seat  not 
compliance, with  requirements  of  said  Sec.  6.  (3)  County  court 
authorized  to  allot  funds  for  county  agent  even  though  his  of- 
fice or  headquarters  not  kept  at  county  seat. 


March  27,  1947 


Honorable  William  Aull  III 
Prosecuting  Attorney 
Lafayette  County 
Lexington,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  request- 
ing an  official  opinion  of  this  department,  and  reading  as 
follows:  , 

/ "Reference  is  made  to  Revised  Statutes 

/ 14267.5,  the  same  being  Laws  of  1943,  page 

319,  Section  6.  The  matter  in  question  is 
that  regarding  the  location  of  the  county 
agricultural  agent.  (1)  Under  this  section 
is  it  mandatory  that  said  agent’s  office  be 
located  at  the  county  seat?  (2)  Assuming 
that  the  office  of  the  said  agent  is  located 
at  the  present  time  at  a place  other  than 
the  county  seat  and  assuming  that  the  ansv/er 
to  question  one  is  in  the  affirmative,  would 
it  be  permissible  under  this  section  to  lo- 
- * cate  a office  at  the  county  seat  consisting 

of  merely  a stenographer  and  continue  to 
maintain  the  bulk  of  said  agricultural  agent’s 
work  at  a location  other  than  the  county  seat? 

(3)  Is  it  mandatory  that  the  headquarter^  of 
the  county  agricultural  agent  be  located  at 
the  county  seat  and  is  the  county  court  au- 
thorized to  allot  funds  for  such  agent ■ so 
long  as  the  offices  or  headquarters  are  re- 
tained in  a place  other  than  the  county  seat?" 

The  first  and  third  questions  contained  in  your  opinion  re- 
quest are  answered  by  an  official  opinion  of  this ^ department  ren- 
dered under  date  of  December  10,  1943,  to  H6n.  Phil  II.  Cook, 
Prosecuting  Attorney  of  Lafayette  County,  a copy  of  which  opinion 
we  enclose. 
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Your  second  question  reads  as  follows: 

" (2)  Assuming  that  the  office  of  the  said 
agent  is  located  at  the  present  time  at  a 
place  other  than  the  county  seat  and  assum- 
ing that  the  answer  to  question  one  is  in 
the  affirmative,  would  it  be  permissible 
under  this  section  to  locate  a office  at 
the  county  seat  consisting  of  merely  a 
stenographer  and  continue  to  maintain  the 
bulk  of  said  agricultural  agent’s  work  at 
a location  other  than  the  county  seat?'1 

Section  655,  R.  3.  Mo.  1939,  provides  that  words  and  phrases 
should  be  taken  in  their  plain  or  ordinary  and  usual  sense,  un- 
less they  are  technical  words. 

Headquarters"  is  defined  as  a chief  or  usual  place  of  resi- 
dence. (Webster’s  New  International  Dictionary.) 

"Office"  is  defined  as  the  place  where  a particular  kind  of 
business  or  service  for  others  is  transacted;  a house,  room  or 
apartment  in  which  public  officers  and  others  transact  business. 
(Webster’s  New  International  Dictionary.) 

From  these  definitions,  it  is  clear  that  "office"  or  "head- 
quarters" refers  to  the  principal  place  where  the  county  agent 
transacts  his  business  as  such  county  agent  and  by  virtue  of  his 
office  as  county  agent.  The  Legislature  specifically  provided 
that  "the"  office  or  headquarters  should  be  at  the  county  seat. 
This  can  mean  only  that  the  principal  place  Where  the  county 
agent  transacts  the  business  devolving  upon  him  by  virtue  of  his 
office  should  be  located  at  the  county  seat. 

The  Supreme  Court  of  Missouri  said  in  Graves  v.  Purcell, 

35  S.  W,  (2d)  543,  1.  c.  547: 

"In  determining  the  true  meaning  and  scope 
of  constitutional  or  statutory  pi-ovisions, 
the  intent  and  purpose  of  the  lawmakers  is 
of  primary  importance.  * * *’’ 

The  General  Assembly , in  1943,  repealed  Article  17,  Chapter 
102,  R,  S.  Mo.  1939,  and  enacted  in  lieu  thereof  House  Bill  112. 
The  first  sentence  of  Section  6 of  House  Bill  112  of  the  62nd 
General  Assembly,  founds  in  Laws  of  Missouri,  1943,  page  319,  is 
exactly  the  same  as  Section  14233,  R.  3.  Mo.  1939,  but  the  62nd 
General  Assembly  added  in  Section  6 of  that  bill  the  second 
sentence,  which  contains  the  provision  that  the  location  of  the 
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county  agent’ a office  or  headquarters  shall  be  maintained  at 
the  county  seat.  The  intent  of  the  Legislature  in  adding 
this  particular  provision  to  the  county  farm  organization  law 
could  be  only  to  assure  that  the  county  agent  himself  would 
conduct  the  business  of  his  official  position  at  the  county 
seat. 

Therefore,  the  location  of  an  office  at  the  county  seat 
in  which  there  is  only  a stenographer  and  the  retention  of  the 
bulk  of  the  county  agents s work  at  another  location  would  not 
be  a compliance  witn  the  mandatory  provisions  of  Lection  6 of 
House  Bill  112  of  the  62nd  General  Assembly,  found  in  Laws  of 
Missouri,  1943,  page  319, 


CONCLUSION 


It  is  the  opinion  of  this  department  that: 

(1)  Under  the  provisions  of  Section  6 of  House  Bill  112 
of  the  62ncl  General  Assembly,  Laws  of  Missouri,  1943,  page  319, 
it  is  mandatory  that  the  county  agent’s  office  or  headquarters 
be  located  at  the  county  seat, 

(2)  The  location  of  an  office  at  the  county  seat  in  which 
there  is  maintained  only  a stenographer  and  the  retention  of 
the  bulk  of  the  county  agent’s  work  at  a location  other  than 
the  county  seat  is  not  a compliance  with  Lection  6 of  House  Bill 
112  of  the  62nd  General  Assembly,  Laws  of  Missouri,  1943,  page 
319. 


(3)  The  county  court  is  authorized  to  allot  funds  to -the 
county  organization  for  payment  of  the  county  agent  even  though 
the  county  agent  does  not  maintain  his  headquarters  or  office 
at  the  county  seat. 


Respectfully  submitted, 


C.  B.  BURNS 

Assistant  Attorney  General 

APPROVED:. 


J.  E.  TAYLOR 
Attorney  General 


CBB  sHR 


COUNTY: 

SALARY : 

CIRCUIT  CLERKS: 


Construing  House  Bill  893,  passed 
by  the  63rd  General  Assembly. 


February  18,  1947 


Honorable  Ralph  Baird 
Prosecuting  Attorney 
Jasper  County 
Joplin,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  upon  the  attached  letter  from  Mr.  Harold  Jones, 

Clerk  of  the  Circuit  Court  of  Jasper  County,  Missouri,  which 
letter  reads: 

"I  am  writing  for  an  opinion  in  regard  to 
my  salary  as  Circuit  Clerk  of  Jasper  County. 

House  Bill  893  passed  and  approved  in  the 
63rd  General  Assembly,  sets  the  salary  at 
$4,000.00  per  annum  in  12  equal  installments. 

My  term  in  office  began  the  first  Monday  in 
January,  1947.  The  County  Court  contends 
that  I should  be  deducted  $49.36  from  my 
first  installment  in  1947  for  reason  of  not 
taking  office  until  January  6.  The  Statutes 
set  out  the  Circuit  Clerks  term  of  Office  to 
begin  the  first  Monday  in  January.  The  old 
Statute  did  not  mention  equal  installments 
but  stated  the  Clerk  should  be  paid  on  the 
first  of  each  month. 

"If  the  County  Courts  contention  is  right 
I would  not  receive  by  $4,000.00  for  my 
first  year,  nor  can  I find  any  provisions 
for  payment  at  any  later  date. 

"To  clear  this  matter  up,  I would  like  to 
have  an  opinion  from  the  Honorable  J.  E. 

Taylor,  Attorney  General  for  the  State  of 
Missouri." 

The  primary  rule  of  statutory  construction  is  to  ascertain 
from  the  language  used  the  intent  of  the  lawmakers,  if  possible, 
and  to  put  on  the  language  its  plain  and  rational  meaning  in 
order  to  promote  its  object.  (See  Donnelly  Garment  Company  v. 
Keitel,  193  S.W.  (2d)  577.)  House  Bill  893,  passed  by  the  63rd 
General  Assembly,  specifically  repeals  no  statute,  but  relates 
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to  compensation  for  the  clerk  of  the  circuit  court  in  second 
class  counties.  Section  1 of  said  bill  provides  that  such 
circuit  clerks  shall  receive  as  compensation  $^,000.00  per 
annum,  to  be  paid  in  twelve  equal  monthly  installments  by 
warrants  drawn  on  the  county  treasury.  Also,  that  said  clerk 
is  allowed  to  retain,  in  addition  to  the  aforesaid  salary,  all 
fees  earned  by  him  in  cases  of  change  of  venue  from  other 
counties.  Furthermore,  said  clerk  is  required  to  report  all 
fees  accruing  to  his  office  and  remit  same  to  the  county  treas- 
ury. Section  1,  House  Bill  893,  reads: 

"The  clerk  of  the  circuit  court,  in  all 
counties,  of  the  second  class,  shall  re- 
ceive as  compensation  for  his  services, 
the  sum  of  $4, 000. 00  per  annum,  to  be 
paid  in  twelve  equal  monthly  installments 
by  the  county  on  warrants  drawn  on  the 
county  treasury.  He  shall  also  be  allowed 
to  retain,  in  addition  to  said  annual  sal- 
ary, all  fees  earned  by  him  in  cases  of 
change  of  venue  from  other  counties." 

Under  Section  13283,  R.S.  Mo.  1939,  such  circuit  clerk 
shall  be  elected  in  the  year  of  1882  and  every  four  years 
thereafter,  and  further  provides  that  said  clerk  shall  enter 
upon  his  duties  on  the  first  Monday  in  January  next  ensuing 
his  election.  Said  Section  13283,  R.S.  Mo.  1939,  reads: 

"At  the  general  election  in  the  year 
eighteen  hundred  and  eighty-two,  and 
every  four  years  thereafter,  except  as 
hereinafter  provided,  the  clerks  of  all 
courts  of  record,  except  of  the  supreme 
court,  the  St.  Louis  court  of  appeals, 
and  except  as  otherwise  provided  by  law, 
shall  be  elected  by  the  qualified  voters 
of  each  county  and  of  the  city  of  St. 

Louis,  who  shall  be  commissioned  by  the 
governor,  and  shall  enter  upon  the  dis- 
charge of  their  duties  on  the  first  Mon- 
day in  January  next  ensuing  their  elec- 
tion, and  shall  hold  their  offices  for 
the  terms  of  four  years,  and  until  their 
successors  shall  be  duly  elected  and 
qualified,  unless  sooner  removed  from 
office . " 


Under  Section  13283,  supra,  the  term  of  the  present  Cir- 
cuit Clerk  of  Jasper  County,  Missouri,  began  on  January  6,  19^7, 
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and  said  term  will  expire  on  January  6,  1951.  The  compensation 
allowed  under  Section  1 of  said  House  Bill  893,  allowing  said 
clerk  $4, 000. 00  per  annum,  means  that  he  is  entitled  to  that 
amount  of  money  yearly,  or  every  twelve  months  during  his  term 
of  office,  and  that  said  salary  is  required  to  be  paid  in  twelve 
equal  monthly  payments.  In  view  of  the  latter  requirement  that 
the  salary  shall  be  paid  in  twelve  equal  monthly  payments,  it 
was  apparently  the  intention  of  the  Legislature  to  exclude  any 
other  form  of  payment.  We  think  the  old  maxim,  expressio  unius 
est  exclusio  alterius,  is  applicable  in  this  instance,  which 
means  that  the  expression  of  one  thing  in  a statute  is  the  ex- 
clusion of  all  others.  In  State  ex  rel.  Barlow  v.  Holtcamp,  14 
S.W.  (2d)  646,  l.c.  650,  the  court  said: 

"'The  probate  court  Is  a court  of  limited 
jurisdiction,  possesses  only  such  power 
as  Is  conferred  upon  it  by  statute,  and 
can  exercise  Its  jurisdiction  only  in  the 
manner  prescribed  by  statute.'  St.  Louis 
v.  Hollrah,  175  Mo.  79,  85,  74  S.W.  996, 

998. 

"'Whenever  a statute  limits  a thing  to  be 
done  in  a particular  form,  it  necessarily 
includes  in  itself  a negative,  namely,  that 
the  thing  shall  not  be  done  otherwise.'  25 
C.J.  220,  note  16  (c)." 

The  first  twelve  warrants  to  be  drawn  will  pay  the  Circuit 
Clerk  for  the  first  year  of  his  term  of  office  from  January  6, 

1947,  to  January  6,  1948.  Likewise,  monthly  warrants  in  similar 
amounts  shall  be  executed  to  said  Circuit  Clerk  for  the  balance 
of  his  term  of  office.  Had  the  law  not  provided  the  manner  of 
payment  of  the  compensation  of  said  Clerk,  then  we  would  con- 
clude that  the  County  Court  could  pay  said  Clerk  in  the  manner 
they  are  now  attempting  to  put  in  effect.  However,  even  then, 
the  County  Court  would  be  required  to  pay  the  Circuit  Clerk  the 
full  $4,000.00  compensation  per  annum,  and  if  the  Court  only 
paid  him  for  the  actual  days  he  worked  in  January,  1947,  then 
said  Court  would  be  required  to  pay  him  for  whatever  days  he 
worked  in  January,  1951,  prior  to  the  first  Monday  in  the  month, 
which  would  be  the  last  week  of  his  present  term  of  office. 

So,  in  reality,  it  makes  little  difference. 

In  State  v.  Nordberg,  193  S.W.  (2d)  10,  the  court  held  that 
the  Constitution  of  1945,  Section  23,  Article  IV,  defining  fiscal 
year  for  the  state  and  all  its  agencies,  shall  be  the  twelve  months 
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beginning  on  the  first  day  of  July  in  each  year,  does  not  apply 
to  counties.  The  question  might  be  raised  as  to  whether  the 
county  court  could  pay  the  salary  prescribed  in  said  House  Bill 
893,  since  the  per  annum  salary  is  for  services  rendered  beyond 
the  current  year.  Article  2,  Chapter  73,  R.S.  Mo.  1939,  placed 
counties  under  the  county  budget  law,  which  required  the  county 
court  to  prepare,  enter  of  record,  and  file  with  the  county 
treasurer  and  state  auditor  a budget  of  estimated  receipts  and 
expenditures  for  the  year  beginning  January  1,  and  ending  Decem- 
ber 31.  Said  article  also  required  the  county  offices  to  fur- 
nish the  clerk  of  the  county  court,  on  or  before  January  15th 
of  each  year,  an  itemized  statement  of  an  estimated  amount  re- 
quired to  pay  all  salaries  and  expenses  for  personal  service 
during  the  current  year.  However,  the  Supreme  Court,  in  Gill 
v.  Buchanan  County,  142  S.W.  (2d)  665,  held  that  statutes  fixing 
salaries  of  county  officers  are  in  effect  a direction  to  the 
county  court  to  include  such  amounts  in  the  budget  of  the  county 
and  such  statutes  are  not  in  conflict  with  the  county  budget  law 
but  must  be  read  and  considered  with  the  county  budget  law  in 
construing  it.  That  said  statutes  amount  to  a mandate  to  the 
county  court  to  budget  such  amounts.  In  so  holding,  the  court 
said: 


"Defendant  also  contends  that  plaintiff  is 
not  entitled  to  recover  because  there  was 
not  a sufficient  amount  provided  in  the 
1934  county  budget  for  county  court  salaries 
to  pay  salaries  of  $4,500  each.  (Only  $840 
more  than  the  total  of  salaries  figured  at 
$3,000  each  was  included  in  the  salary  fund 
for  the  county  court.)  However,  as  herein- 
above noted,  salaries  of  county  judges  are 
fixed  by  the  Legislature  and  the  Constitution 
prevents  even  the  Legislature  from  changing 
them  during  the  terms  for  which  they  were 
elected.  Surely,  the  county  court  cannot 
change  them,  by  either  inadvertently  or  in- 
tentionally providing  greater  or  less  amounts 
in  the  salary  fund  in  the  budget.  The  action 
of  the  Legislature  in  fixing  salaries  of 
county  offices  is  in  effect  a direction  to 
the  county  court  to  include  the  necessary 
amounts  in  the  budget.  Such  statutes  are  not 
in  conflict  with  the  County  Budget  Law  but 
must  be  read  and  considered  with  it  in  con- 
struing it.  They  amount  to  a mandate  to  the 
County  Court  to  budget  such  amounts.  Surely 
no  mere  failure  to  recognize  in  the  budget 
this  annual  obligation  of  the  county  to  pay 
such  salaries  could  set  aside  this  legislative 
mandate  and  prevent  the  creation  of  this 
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ob ligation  imposed  by  proper  authority. 

Certainly  such  obligations  imposed  by  the 
Legislature  were  intended  to  have  priority 
over  other  items  as  to  which  the  county 
court  had  discretion  to  determine  whether 
or  not  obligations  concerning  them  should 
be  incurred.  They  must  be  considered  to 
be  in  the  budget  every  year  because  the 
Legislature  has  put  them  in  and  only  the 
Legislature  can  take  them  oufc  or  take  out 
any  part  of  these  amounts.  *******  " 

Therefore,  we  are  of  the  opinion  that  the  decision  in 
Gill  v.  Buchanan  County,  supra,  disposes  of  the  contention 
that  the  County  Court  cannot  pay  the  Circuit  Clerk  as  provided 
in  House  Bill  893.  Therefore,  since  House  Bill  893,  Section 
1,  specifically  prescribes  that  said  Circuit  Clerk  shall  re- 
ceive $4,000.00  per  annum  and  same  shall  be  paid  in  twelve  equal 
monthly  installments,  we  must  conclude  that  it  was  the  legis- 
lative intent  that  said  Circuit  Clerk  be  paid  in  equal  monthly 
installments  and  no  other  manner  and  that  the  County  Court 
cannot  reduce  any  warrants  paying  compensation  to  the  Circuit 
Clerk  in  an  amount  less  than  one-twelfth  of  the  annual  compensa- 
tion provided  for  said  clerk. 

Another  well  established  rule  of  statutory  construction  is 
that  a statute  should  not  be  construed  to  make  it  unreasonable 
where  it  can  be  given  reasonable  construction.  See  State  ex  rel 
St.  Louis  Public  Service  Company  v.  Public  Service  Commission, 

34  S.W.  (2d)  486,  326  Mo.  169.  See  also  Marler  v.  Marler's 
Estate,  104  S.W.  (2d)  733. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
circuit  clerks  in  second-class  counties  are  entitled  to  receive 
a salary  amounting  to  $4,000.00  per  annum,  that  said  salary 
must  be  paid  in  twelve  equal  monthly  installments  as  provided 
in  House  Bill  893,  passed  by  the  63rd  General  Assembly.  That 
the  County  Court  cannot  reduce  any  monthly  payment  below  one- 
twelfth  of  the  annual  salary  under  said  House  Bill  893.  Further 
more,  the  Circuit  Clerk  will  in  effect  be  paid  for  services 
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rendered  during  the  first  month,  notwithstanding  the  fact  that 
he  did  not  work  the  full  month,  since  under  the  law  he  did  not 
assume  the  duties  of  his  office  until  the  first  Monday  in 
January.  However,  the  County  will  lose  nothing  by  paying  said 
Clerk  in  this  manner,  since  he  will  be  required  to  make  up 
this  week  by  working  the  last  week  during  his  term  of  office, 
from  December  31,  1950,  to  the  first  Monday  in  January,  1951. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  Jr. 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


} 

SCHOOI  FUND  D?  STRIBUTION : County  and  Tovmship  school  fvnds  merged 

into  one  fund  after  liquidation. 


Honorable  Ralph  Baird 
Prosecuting  Attorney 
Jasper  County 
Joplin,  Missouri 


Dear  Mr.  Baird: 


This  is  in  reply  to  your  letter  of  May  <2,  1947, 
in  which  an  official  opinion  of  this  department  was  request- 
ed on  the  following  question: 

. C 

"Is  the  capital  of  a particular  Town- 
ship fund  to  be  distributed  only  to 
the  sohools  In  that  Townsliip,  on  a 
basis  of  enumeration,  or,  is  the  cap- 
ital of  the  Township  fund3  to  be  added 
to  the  capital  of  the  Capital  school 
Fund  for  countywide  distribution  to 
all  the  school  districts  of  the  County 
according  to  enumeration. 11 

The  specific  question  for  consideration  is  whether 
the  various  county  and  townsliip  school  funds,  after  liquida- 
tion, under  the  provisions  of  Section  7,  Article  IX  of  the 
1945  Constitution,  and  Sections  10376  and  10303,  Mo.  R.y. A., 
which  implement  that  section,  aro  merged  into  one  fund  or 
whether  they  retain  their  separate  Identities  for  the  purpose 
of  distribution.  Your  attention  Is  directed  to  the  above  con- 
stitutional provision*  which  reads  as  follows: 

"All  real  estate,  loans  and  investments 
now  belonging  to  the  various  county  and 
township  school  funds,  except  those  In- 
vosted  as  hereinafter  provided,  shall  be 
liquidated  without  extension  of  time, 
and  the  proceeds  thereof  and  the  money  on 
hand  now  belonging  to  said  school  funds 
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of  the  several  counties  and  the  city 
of  Bt,  Louis,  shall  b©  reinvested  In 
registered  bonds  of  the  United  Btatos, 
or°in  bonds  of  the  state  or  In  approved 
bonds  of  any  city  or  school  district 
thereof , or  in  bonds  or  other  securities 
the  payment  of  v/hlch  are  fully  guaranteed 
by  the  United  Ltates,  and  sacredly  pre- 
served as  a county  school  fund,  Any  county 
or  the  city  of  a t,  Louis  by  a majority 
vote  of  the  qualified  electors  voting  there- 
on may  elect  to  distribute  annually  to  Its 
schools  the  proceeds  of  the  liquidated 
school  fund,  at  the  time  and  In  the  manner 
prescribed  by  law.  All  interest  accruing 
from  investment  of  the  county  school  fund, 
the  clear  proceeds  of  all  penalties,  for- 
feitures and  fines  collected  hereafter  for 
any  breach  of  the  penal  laws  of  the  Btate, 
the  net  proceeds  from  the  sale  of  estrays, 
and  all  other  moneys  coming  into  said 
funds  shall  be  distributed  annually  to  the 
schools  of  the  several  counties  according 
to  law," 


You  will  note  the  Constitution  provides  that  all  secur- 
ities, after  liquidation,  and  money  belonging  to  the  county  and 
township  school  funds  "shall  be  vr  * * preserved  as  a county 
•ohool  fund" ; however,  that  "any  county  > «•  <:•  may  olect  to  dis- 
tribute -•  « the  proceeds  of  the  liquidated  school  fund,"  It 

is  also  provided  that  " w interest  accruing  from  investment  of 
the  county  school  fund,  * •»  shall  bo  distributed  •»"*  The 

language  of  the  Constitution  is  clear  and  unambiguous  in  provid- 
ing that  the  liquidated  county  and  township  school  funds  are  to 
be  merged  Into  and  preserved  as  one  fund,  that  is,  the  county 
wshool  fund. 


The  wording  of  the  statutes  Implementing  said  consti- 
tutional provision  Is  equally  as  clear,  Section  10376.1,  teo. 
R,B,A. , provides  as  follows: 

."whenever  there  shall  be  presented  to  the 
body  having  In  its  charge  the  capital  of 
the  county  and  township  school  funds  of 
any  county  or  the  City  of  Bt,  Louis  a pe- 
tition, signed  by  qualified  electors  of 
said  county  or  the  City  of  ot,  Louis  equal 
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in  number  to  five  per  cent  of  the  voters 
casting  a ballot  in  said  county  or  the 
City  of  at Louis  for  the  office  of  gov- 
ernor at'  the  last  preceding  general  elec- 
tion at  which  said  office  was  voted  upon, 
praying  that  the  proposal  be  submitted  to 
the  qualified  electors  for  making  annual 
distribution  of  the  capital  of  the  liqui- 
dated  school  fund,  such  body  shall  cause 
an  election  to  be  hold  upon  said  proposal, w 

In  the  above  section  and  throughout  lection  10376.2, 
ho.  K,  1,  A.,  we  find  frequent  use  of  such  terms  as  ''coital 
of  tho  liquidated  county  and  township  school  funds"  and  "accum- 
ulated baiance  of  such  funds,”  ..here  there  is  such  a clear 
expression  of  £he  intention  of  the  framers  of  the  law  found  in 
the  wording,  v/e  cannot  admit  to  another  construction  but  must 
give  effect  to  that  intention.  This  rule  is  set  out  in  the 
case  of.  Gendron  v.  Dwight  Chapin  & Co.,  37  8.  VJ.  (2d)  486,  at 
page  488  h 

"In  construing  the  act,  v/e  are  bound  to 
ascertain  and  give  effect  to  the  inten- 
tion of  the  Legislature  as  expressed  in 
the  statute,  and,  where  the  meaning  of 
the  language  used  is  plain,  it  must  be 
given  effect  by  the  courts  (Betz  v* 

Kansas  City  Lou,  Hy,  Co.,  314  Up,  390, 

284  G*  G . 455,  461;  Grier  v.  ity.  Go., 

, 286  ho,  loc,  cit.  534,  228  G.  G.  loc, 

clt,  457;  Oleyster  v,  L.  Donzelot  & Lon 
(l-o,  App. ) 25  8,  G,  (2d)  loc,  cit.  148), 

'and  this  without  regal’d  to  the  results 
of  the  construction  or  the  wisdom  of 
the  law  as  thus  construed  {ntate  ex  red , 
v.  Gilder,  206  Mo,  541,  105  «.  272), 

and  we  have  no  right,  by  construction,  to 
substitute  any  ideas  concerning  legisla- 
tive intent  contrary  to  those  unmistak- 
ably expressed  in  the  legislative  words 
(Clark  v.  Railroad  Co,,  219  Mo,  loc,  cit.  ' 

534,  118  G.  G.  loc.  clt.  44)." 

The  language  of  the  provisions , above  is  plain  and  un- 
ambiguous and  must  be  taken  as  the  final  expression  of  the  meaning 
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intended  and  given  effect  as  wiitten.  In  Thompson  v.  Llratt, 

95  Fed,  (2d)  214,  a Missouri  case,  the  Circuit  Court  of  Ap- 
peals for  the  8th  Circuit  said,  at  page  216: 

where  a statute  is  plain  and 
unambiguous,  and  ♦construction  accord- 
ing to  its  terras  does  hot  lead  to 
absurd  or  impracticable  consequences, 
the  words  employed  are  to  be  taken  as 
the  final  expression  of  the  meaning  in- 
tended, * United  states  v,  Missouri 
Pacific  Railroad  Company,  278  U,  li. 

269,  278,  49  ja.'Ct*  133,  136,  73  L,  lid, 

^ 322;  Helvering  v.  City  Bank  Farmers ♦ ,■  ^ 

‘ Trust  Co.,  296  U-.f*  85,  89,  56  3,Ct, 

70,  72,  80  L,Ed,  62;  Osaka  bhosen  Kaisha 
Line  v.  United  states,  SOO  U*B*  98,  101, 

57  ii.Ct.  356,  357,  81  L.Ed.  532.  * « tf 

Also,  in  the  easo  of  i t.  Louis  Amusement  Co.  v.  ft.  Louis  County, 
147  B,  W«  (2d)  667,  at  page  669: 

*Ve  need  not  conjecture  as  to  the  in- 
tent of  the  legislature  in  creating 
this  exemption  because  wo  find  the 
language  of  the  statute  is  plain.  And 
where  the  language  of  a statute  is 
plain  end  unambiguous  it  may  not  be 
construed,  it  must  be  given  effect  as 
written.  “ 

This  conclusion  is  strengthened  by  the  fact  that  nowhere 
in  the  above  cited  constitutional  and  statutory  provisions  is 
there  an  indication  that  a former  township  school  fund  should  re- 
tain its  separate  identity  for  the  purpose  of  distribution  to  the 
school  districts  within  that  particular  township. 


Conclusion 

Therefore,  it  is  the  opinion  of  this  department  that 
the  bounty  and  township  school  funds,  after  liqtiidation,  wider 
the  provisions  of  Lection  7,  Article  IX  of  the  1945  Constitution, 
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and  jections  10376  end  103(35,  &o*  R.  3.  A.,  are  merged  into 
one  fund,  that  is,  a county  school  fund,  which  is  to  be  dis- 
tributed under  tho  provisions  of  Sections  1G376.1  and  10376.2, 
4.!o,- ii.o.A.,  to  all  districts  of  the  county  according  to  law. 


Respectfully  submitted. 


AJrVitCV'.JJ: 


I/AVX3)  DCMiilSLLY 

Assistant  Attorney  General 


rrmii — 

Attorney  General 
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RECORDER  OF  DEEDS:'  Fees  collected  by  Recorder  of  Deeds  of  Jasper 

County  for  acknowledging  affidavit  on  application 
for  license  to  marry  must  be  accounted  for,  as  / 
provided  by  House  Bill  No.  £97,  Laws  of  Missouri, 
1945. 


July  2£,  1947 


Honorable  Ralph  Baird 
Prosecuting  Attorney 
Jasper  County 
Joplin,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date  wherein 
you  requested  an  opinion  of  this  department  regarding  the 
accountability  for  fees  of  the  Recorder  of  Deeds.  Said 
letter  reads  in  part  as  follows: 


"I  have  at  hand  a request  from  the  Re- 
corder of  Deeds,  Jasper  County,  Missouri, 
for  an  opinion  from  you  on  the  following 
question: 

"Mo.  R.  S.  1939,  Sec.  3366  - 

"f Licenses  to  be  recorded.  The  re- 
corder shall  record  all  marriage 
licenses  issued  in  a well-bound  book 
kept  for  that  purpose,  with  the  re- 
turn thereon,  for  which  he  shall  re- 
ceive a fee  of  41.00  to  be  paid  by  the 
person  obtaining  the  same.* 

r,The  Recorder1  s question  is,  that  inasmuch 
as  the  above  section  does  not  cover  any 
charge  by  the  recorder  for  the  application, 
should  the  fee  charged  by  the  recorder  for 
each  affidavit  on  the  application  for 
marriage  license  be  accounted  for  by  the 
recorder,  and  turned  into  the  County  Treasury 
with  other  fees? 

"It  seems  that  it  has  not  been  the  custom  \ 

in  this  county  for  the  recorder  to  hold  1 
himself  accountable  to  the  county  for  the 
monies  derived  from  such  affidavits," 

Prior  to  the  63rd  General  Assembly,  Section  131&7 , R.S/ 

Mo.  1939,  provided  for  the  accounting  of  fees  for  recorders 
of  deeds  in  counties  such  as  Jasper  County.  However,  House 
Bill  No.  775,  passed  by  the  63rd  General  Assembly,  repealed 
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said  Section  131&7,  House  Bill  No.  #97,  passed  by  the  63rd 
General  Assembly,  found  in  Missouri  Laws  of  1945*  page  1560, 
relates  to  the  fees  and  compensation  of  the  recorder  of  deeds 
in  counties  of  the  second  class.  Section  1 of  said  act  reads; 

"The  recorder  of  deeds,  in  counties  of  the 
second  class,  shall  keep  a full,  true  and 
faithful  account  of  all  fees  of  every  kind 
received,  and  shall  make  a report  thereof 
every  year  to  the  dounty  court.  He  shall 
retain,  as  compensation  for  his' services 
as  county  recorder,  out  of  the  fees  received 
x by  him,  a sum  not  in  excess  of  $4000,00  for 
each  year  of  his  official  term,  and  all  fees 
received  by  him  over  and  above  the  sum  of 
$4000.00  for  each  year  of  his  official  term, 
shall  be  paid  by  him  into  the  county  treasury, 
to  form  a part  of  the  jury  fund  of  the  county,” 

Section  2 of  said  act  reads; 

”It  shall  be  the  duty  of  the  recorder  of  deeds 
to  charge,  receive  and  collect  in  all  cases 
every  fee,  charge,  o*  money  due  his  office  by 
law.  He  shall  also,  when  he  makes  and  files 
the  report  herein  required  at  the  end  of  each 
year  of  his  official  term,  verify  the  same  by 
affidavit,  and  said  report'  shall  show  the 
source  and  amount  of  every  fee  or  charge  col- 
lected.  All  fees,  charges  and  moneys  collected 
by  the  recorder  of  deeds  in  excess  of  the  amount 
to  which  he  is  entitled  for  compensation  as 
herein  provided,  shall  be  the  property  of  the 
county . ” 

In  this  act  the  Legislature  has  provided  for  the  method  of  com' 
pensatlon  for  the  recorder  of  deeds  in  counties  such  as  Jasper 
County.  In  Nodaway  County  v*  Kidder,  344  Mo',  795,  the  court 
said  at  l.c.  B01; 

”The  general  rule  is  that  the  rendition  of 
services  by  a public  officer  is  deemed  to 
be  gratuitous,  unless  a compensation  there- 
for is  provided  by  statute.  If  the  statute 
provides  compensation  in  a particular  mode 
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or  manner,  then  the  officer  is  confined 
to  that  manner  and  is  entitled  to  no  other 
or  further  compensation  or  to  any  different 
mode  of  securing  same.  Such  statutes,  too 
must  be  strictly  construed  as  against  the 
officer.  (State  ex  rel.  Evans  v,  Gordon, 

245  Mo,  12,  28,  149  S,  W.  633;  King  v. 

Riverland  levee  Dist.,  218  Mo,  App,  490, 

493 > 279  3.  W.  195 » 196 i State  ex  rel* 

Wedeking  v,  McCracken,  60  Mo,  App.  650,  656,) 

"It  is  well  established  that  a public  officer 
claiming  compensation  for  official  duties  per- 
formed must  point  out  the  statute  authorizing 
such  payment.  (State  ex  rel,  Buder  v.  Hack- 
mann,  305  Mo,  342,  265  S.  W*  532,  534;  State 
ex  rel.  Linn  County  v*  Adams,  172  Mo.  1,  7, 

72  S.  W.  655;  Williams  v.  Chariton  County, 

85  Mo.  645. )w 

Such  fees  as  he  might  receive  for  affidavits  on  an  applica- 
tion for  license  to  marry  are  fees  the  recorder  collects  by 
virtue  of  the  duties  of  his  office,  and  the  above  quoted  Section 
1 seems  clear  in  its  language  when  it  says  that  all  foes  of  every 
kind  shall  be  accounted  for. 

CONSLUSIQN 

Therefore,  it  is  the  opinion  of  this  department  that  any 
fees  the  Recorder  of  Deeds  of  Jasper  County  might  collect  for 
affidavits  on  an  application  for  license  to  marry  are  fees  that 
are  to  be  accounted  for,  as  provided  in  Section  1 of  House  Bill 
No.  897  of  the  63rd  General  Assembly,  supra.  Such  fees  shall  be 
retained  by  him  as  compensation,  the  sum  of  which  from  all  fees 
shall  not  exceed  #4000,00  for  each  year  of  his  official  term. 


Respectfully  submitted, 


APPROVED:  Wm.  C*  C0CKRILL 

Assistant  Attorney  General 


tt  e rrom — 

Attorney  General 
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MAGISTRATE  COURTS 


: Magistrate  jurors  selected  by  Board  of  jury 

Commissioners  in  counties  wherein  petit 
jurors  are  selected  by  such  Board  of  Jury 
Commissioners . 


October  21,  1947 


Honorable  Walter  E*  Bailey 
Judge  of  the  Circuit  Court 
Jasper-  County 
Joplin,  Missouri 


FILED 


Dear  'Judge  Bailey; 

This  is  in  roply  to  your  letter  of  October  9,  1947, 
requesting  an  opinion  from  this  department,  which  reads  as 
follows; 


"Owing  to  the  uncertainty  of  the  intent 
of  the  Legislature  as  expressed  in 
Section  5 of  , 'Senate  Dill  No*  10 7,  pro- 
viding for  the  manner  of  selecting  jurors 
for  use  In  the  Magistrate  Courts  of  the 
State,  I desire  your  opinion  as  to  wheth- 
er the  County  Court  or  the  Jury  Commission 
select  those  jurors  in  Jasper  County 
Missouri • 

"This  Section  reads,  *In  all  counties 
v/herein  by  law  'Grand  and  let  it  jurors 
are  selected  by  a board  of  Jury  Commis- 
sioners, such  board  of  jury  commissioners 
and  tho  clork  thereof  shall  perform  the 
duties  hereby  imposed  on  the  county  court 
and  county  cleric  and  shall  proceed  in  the 
manner  herein  prescribed, » 

"In  this  county  the  board  of  jury  commis- 
sioners select  the  petit  jurors  but  do  not 
select  the  'Grand  Jurors  as  they  are  selected 
by  either  the  clieriff  or  the  County  Court, 
as  directed  by  tho  Judge  of  the  Circuit  Court 
in  which  such  grand  jury  are  to  be  empaneled, 

"To  desire  your  opinion  so  that  such  jurors 
will  be  selected  in  the  proper  manner*" 
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In  counties  of  over  200,000  Inhabitants  and  less  than 
700,000  inhabitants  magistrate  jurors  are  selected  by  the 
Board  of  Jury  Commissioners  in  the  3ame  manner  that  circuit 
court  Jurors  are  selected.  Section  3(c)  of  enato  Bill  No# 

107  of  the  64th  General  Assembly  provides; 

% 

"Provided,  however,  that  in  counties  now 
containing  or  which  may  hereafter  contain 
over  200,000  inhabitants  and  less  than 
700,000  inhabitants,  the  Board  of  Jury 
Commissioners  shall  select  the  jurors  to 
serve  in  the  Magistrate  Courts  from  the 
regular  Circuit  Court  Jury  wheel  and  under 
the  same  method  and  procedure  as  Circuit 
Court  jurors  are  selected;  and  said  Jurors 
shall  be  suranoned  in  the  same  manner  as 
Circuit  Court  jurors  ai^e  summoned.’1 

, There  being  no  countios  containing  over  700,000  inhabitants, 
Senate  Bill  No.  107  is,  in  effect,  a general  provision  relating 
to  the  method  and  procedure  by  which  magistrate  jurors  are  se- 
lected and  summoned  in  counties  having  less  than  200,000  in- 
habitants. The  administration  of  said  statute  :1s  enjoined  on 
the  county  court  and  county  clerk,  except  in  certain  counties 
as  provided  in  Section  5 of  Senate  Bill  No.  107,  whioh  reads  as 
follows: 

"In  all  counties  wherein  by  law  grand 
and  petit  jurors  are  selected  by  a board 
of  jury  commissioners,  such  board  of 
Jury  commissioner a and  the  clerk  thereof 
shall  perform  the  duties  hereby  Imposed 
on  the  county  court  and  county  clerk  and 
shall  proceed  in  the  manner  herein  pre- 
scribed . " 

It  will  be  noted  that  In  Jasper  County,  a county  of  78,705 
inhabi tants  according  to  the  1940  National  Census,  petit  jurors 
are  selected  by  a Board  of  Jury  Commissioners.  Sections  733 
and  734  of  the  Revised  Statutes  of  Missouri,  1939*  Grand  jurors 
In  said  county  are  selected  by  either  the  county  court  or  the 
sheriff,  as  provided  by  Section  704,  Mo.  R.b.A. 

From  a literal  reading  of  tho  provision  in  Section  5,  that 
magistrate  jurors  shall  be  selected  by  a Board  of  Jury  Commis- 
sioners in  all  counties  wherein  "grand  and  petit"  Jurors  are 
selected  by  said  3oard  of  Jury  Commissioners,  It  may  be  thought 
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that  said  provision  applies  only  to  those  counties  wherein  both 
petit  and  grand  jurors  are  selected  in  said  manner*  be  do  not 
believe  that  such  was  the  intent  of  the  Legislature  in  enacting 
Senate  Bill  No.  107,  The  method  and  procedure  in  selecting 
said  jurors,  as  set  out  in  said  Senate  Bill,  necessarily  applies 
to  only  counties  of  less  than  200,000  inhabitants.  In  counties 
having  more  than  60,000  and  less  than  200,000  inhabitants,  of 
which  Jasper  County  is  one,  petit  jurors  are  selected  by  a Board 
of  Jury  Commissioners,  but  no  where  in  the  statutes  relating  to 
the  selection  of  grand  jurors  in  those  counties  do  we  find  a 
provision  whereby  grand  jurors  are  selected  by  the  Board  of  Jury 
Commissioners,  On  the  contrary,  they  are  selected  by  either  the 
county  court  or  the  sheriff.  Thus,  the  liberal  words  of  Lection 
5 seem  to  set  out  an  impossible  requirement. 

There  are  no  counties  of  less  than  200,000  inhabitants 
wherein  both  petit  and  grand  jurors  are  selected  by  a Board  of 
Jury  Commissioners,  In  this  classification  only  counties  of 
more  than  60,000  inhabitants  and  less  than  200,000  Inhabitants 
have  a Board  of  Jury  Corrmiisai oners,  and  in  those  counties 
petit  jurors  are  the  only  jurors  selected  by  such  Board  of 
Jury  Commissioners, 

A statute  cannot  bo  construed  so  as  to  make  It  require 
an  impossibility  or  to  lead  to  absurd  results  if  it  is  suscep- 
tible to  a reasonable  interpretation.  In  Donnelly  Garment  Co, 
v.  International  L,  0,  IV,  Union,  99  Fed,  2nd  309,  this  rule 
is  set  out  at  page  317: 

*’It  Is  a well  established  rule  that  all 
laws  are  to  be  given  a sensible  construc- 
tion, and  that  a literal  application  of  a 
statute  which  would  lead  to  absurd  conse- 
quences should  be  avoided  whenever  a 
reasonable  application  can  be  given  to  the 
statute  consistent  with  the  legislative 
purpose,  Hawaii  v,  Mankichi,  190  U,S*  197, 

212,  23  3.  Ct,  787,  47  L,  Ed,  1016;  United  ' 
states  v,  Katz,  271  U.S,  354,  357,  46  3, 

Ct,  513,  514,  70  L,  Ed,  986;  that  general 
terms  In  statutes  should  be  so  limited  in 
their  application  as  to  give  a sensible 
construction,  avoiding  Injustice,  oppres- 
sion or  absurdity,  Church  of  trie  Holy 
Trinity  v*  united  States,  143  U.3,  457, 

461,  12  Ct.  511,  36  L.  Ed,  226;  * -55-  *" 
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See  also  Lam  bur  v.  Yates,  148  Fed.  2nd  137,  l.c.  139,  and 
State  v,  Ervine,  72  SV#.  (2d)  96,  l.c.  100. 

Where  the  plain  meaning  of  words  used  in  a statute  pro- 
dueos  an  unreasonable  result,  we  may  follow  the  purpose  of  the 
statute  rather  than  the  JLiteral  words.  United  Ctates  v. 
Ro3enblum  Truck  Lines,  315  U*S»  50,  86  L,  Ed.  671,  and  State 
v.  Smith,  115  .V.  (2d)  816,  It  must  be  presumed  that  the 

Legislature  intended  to  accomplish  something  by  its  enactment.. 
The  over-all  plan  of  the  Legislature  was  to  enjoin  on  the 
Boards  of  Jury  Commissioners  and  the  clerks  thereof  the  duty 
of  selecting  magistrate  jurors  in  the  larger  counties.  We 
believe  that  this  plan  was  intended  to  apply  to  all  counties 
in  which  there  is  a Board  of  Jury  Commissioners,  and  that  the 
county  court  should  not  be  burdened  by  said  duty  in  counties 
where  there  are  such  Boards  of  Jury  Commissioners  set  up  for 
the  expressed  purpose  of  selecting  jurors.  The  literal  words 
of  Section  5 must  necessarily  yield  to  the  manifest  intent  of 
the  Legislature, 


Conclusion, 

Therefore,  it  is  the  opinion  of  this  department  that  in 
counties  which  contain  over  60,000  inhabitants  and  less  than 
200,000  inhabitants  wherein  by  law  petit  jurors  are  selected 
by  a Board  of  Jury  Commissioners,  such  Board  of  Jury  Commis- 
sioners and  th©  clerk  thereof  shall  perform  the  duties  imposed 
on  the  county  court  and  county  clerk  by  Benatfe  Bill  No.  107 
of  the  64th  General  Assembly,  with  regard  to  the  selection  of 
jurors  for  magistrate  courts.  , 


Respectfully  submitted. 


DAVID  DONNELLY 

Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 

DD:ml 


SCHOOL  FUNDS , COUNTY  & TOWNSHIP : When  a small  balance  remains 

MAGISTRATE  FUNDS:  after  reinvestment  of  township 

and  county  school  funds,  this 
balance  to  be  carried  on  books 
until  legislation  provides  for 
disposal.  Magistrate  fines 
distributed  to  shools  of  the 
county. 

January  24,  1947 


Mr.  Clinton  Bartley 
Treasurer 
Cllaway  County 
Fulton,  Missouri 

Dear  Sir: 

We  have  your  letter  of  January  21,  1947,  requesting  an 
opinion  from  this  department,  which  reads  as  follows: 

"Under  the  new  constitution  I understand 
that  all  School  Loans  are  called  for  pay- 
ment and  the  money  is  to  be  reinvested  in 
U . S . Government  Bonds . However , in  each 
case.  Township  and  Capital  funds  there 
are  small  balances,  less  than  $100.00, 
the  question  is,  what  do  I do  with  this 
money . 

"I  would  also  like  to  know  if  the  fines 
collected  by  the  Magistrate  are  to  continue 
to  go  into  the  Capital  School  Fund  (Principal) 
and  invested  in  Bonds  or  into  the  School 
Loan- Interest  Fund  and  be  apportioned  to 
the  School  Districts." 

In  order  to  answer  your  first  question  we  must  observe  the 
consitutional  and  statutory  provisions  relating  to  township  and 
county  school  funds.  Both  Section  7 of  Article  IX  of  the  Con- 
stitution of  Missouri  of  1945  and  Senate  Bill  162  of  the  63rd 
General  Assembly,  which  implements  this  section  of  the  Consti- 
tution, require  the  liquidation  and  reinvestment  of  all  real 
estate  loans  and  investments  belonging  to  township  and  county 
school  funds.  The  first  sentence  of  Section  7 of  Article  IX  of 
the  1945  Constitution,  is  as  follows: 
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"All  real  estate,  loans  and  investments  now 
belonging  to  the  various  county  and  township 
school  funds,  except  those  invested  as  here- 
inafter provided,  shall  be  liquidated  without 
extension  of  time, and  the  proceeds  thereof 
and  the  money  on  hand  now  belonging  to  said 
school  funds  of  the  several  counties  and  the 
• city  of  St.  Louis,  shall  be  reinvested  in 
registered  bonds  of  the  United  States,  or  in 
bonds  of  the  state  or  in  approved  bonds  of 
any  city  or  school  district  thereof,  or  in 
bonds  or  other  securities  the  payment  of  which 
are  fully  guaranteed  by  the  United  States, 
and  sacredly  preserved  as  a county  school 
fund.  * * *" 

Senate  Bill  162  (Section  1G383)  of  the  63rd  General  Assembly, 
further  provides  that  "all  interest  accruing  from  such  reinvestment 
of  the  capital  of  township  school  funds  and  all  other  moneys 
lawfully  coming  into  said  funds"  shall  be  distributed  for  the  use 
of  schools  in  the  townships  as  provided  by  law.  Similar  provisions 
are  made  in  both  Section  7 of  Article  IX  of  the  Constitution  and 
in  Senate  Bill  162  (Section  10376)  in  regard  to  the  interest 
accruing  from  county  school  funds  after  reinvestment.  That  part 
of  Section  7 of  Article  IX  of  the  Constitution,  is  as  follows: 

" * * * All  interest  accruing  from  investment 
of  the  county  school  fund,  the  clear  proceeds 
of  all  penalties,  forfeitures  and  fines 
collected  hereafter  for  any  breach  of  the 
penal  laws  of  the  State,  and  net  proceeds  from 
the  sale  of  estrays,  and  all  other  moneys  coming 
into  said  funds  shall  be  distributed  annually 
to  the  schools  of  the  several  counties  according 
to  law." 

Also  in  Senate  Bill  162  (Section  10376) : 

" * * * all  interest  accruing  from  such  rein- 
vestment of  the  county  school  fund,  the  clear 
proceeds  of  all  penalties,  forfeitures  and 
fines  collected  for  any  breach  of  the  penal 
laws  of  the  state,  the  net  proceeds  from  the 
sale  of  estrays,  and  all  other  money  lawfully 
coming  into  said  fund,  shall  hereafter  be 
collected  and  distributed  annually  to  the 
schools  of  the  county  as  hereinafter  provided 
in  this  article." 
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Now  we  come  to  the  question  of  the  proper  disposal  of  small 
balances  remaining  after  liquidation  and  reinvestment  of  township 
and  county  school  funds.  It  might  seem  that  these  small  balances 
should  be  kept  on  hand  until  increased  by  other  funds  to  a sum 
large  enough  to  be  invested  in  an  authorized  security.  Such  a 
procedure  could  not  be  effected  however,  because  provision  has 
been  made  in  Senate  Bill  162  for  the  distribution  of  interest  and 
all  other  moneys  coming  into  said  funds.  Therefore,  there  is  no 
way  these  small  balances  can  be  built  up  or  increased  to  a sum 
sufficient  to  invest  in  an  authorized  security.  And  since  there 
is  no  provision  for  the  distribution  or  other  disposal  of  said 
balances,  they  must,  as  a matter  of  necessity,  be  carried  on  the 
books  and  records  until  further  legislation  provides  a method  for 
proper  disposal. 

The  second  question  presented  here,  involving  the  proper 
disposal  of  fines  collected  by  the  magistrate  court,  is  answered 
by  Section  7 of  Article  IX  of  the  Constitution  and  Senate  Bill 
162  (Section  10376),  both  hereinabove  set  out  in  part. 

These  provisions  direct  that  all  fines  collected  for  any 
breach  of  the  penal  laws  are  to  be  distributed  to  the  schools  of 
the  several  counties,  along  with  the  interest  accruing  from  the 
reinvestment  of  the  county  school  funds,  and  other  moneys  coming 
into  said  funds,  such  distribution  to  be  made  according  to  law. 

Therefore,  fines  collected  by  the  magistrate  court  should  be 
distributed  to  the  schools  of  the  several  counties  as  provided  by 
Senate  Bill  162  (Section  10376)  of  the  63rd  General  Assembly. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  after 
township  and  county  school  funds  are  liquidated  and  reinvested 
under  the  provisions  of  Senate  Bill  162  of  the  63rd  General 
Assembly,  there  remains  a small  balance  which  is  not  large  enough 
to  be  reinvested  in  an  authorized  security,  such  balance  should 
be  carried  on  the  books  and  records  until  further  legislation 
provides  a method  for  proper  disposal.  It  is  further  the  opinion 
of  this  department  that  fines  collected  by  the  magistrate  court 
should  be  distributed  annually  to  the  schools  of  the  county  as 
provided  by  law. 

Respectfully  submitted, 


DAVID  DONNELLY 
Assistant  Attorney  General 

APPROVED : 

J.  E.  Taylor 
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ELECTIONS: 

BONDS: 

TAXATION 

ROADS  AND  BRIDGES: 


'■’^unhy  may  levy  full  amount  emitted  by  Sec.  11(b), 
t.  X Constitution  for  „ unty  j poses.  County  may 
call  sptwial  election  to  make  unlinked  tax  levy  for 
bridge  purposes,  for  not  to  exceed  four  years,  by  two- 
thirds  vote  at  such  election.  County  may  become  in- 
debted and  issue  bonds  up  to  10$  of  assessed  valuation 
of  county  inclusive  of  existing  indebtedness  for 
bridge  purposes. 


July  16,  1947 


?/ 

A* 


Honorable  Emmett  L.  Bertram 
Prosecuting  Attorney 
Nodaway  County 
liar yvi lie,  Missouri 


Dear  Dir: 


We  are  in  receipt  of  your  letter  of  recent  date,  request- 
ing an  official  opinion  of  this  department,  and  reading,  in 
part,  as  follows: 


"Nodaway  County  is  a county  having  Township 
organization  and  with  an  assessed  valuation 
of  about  *40 *000, 000. 00.  Our  county  tax 
rate  has  been  for  the  last  year  and  our 
Township  tax  has  been  running  from  a 20i 
levy  for  Polk  Township,  where  Itaryville  is, 
to  as  high  as  35£  levy  in  some  of  the  other 
townships;  and  then  we  have  six  or  seven 
townships  that  have  voted  the  additional  35 £ 
levy  a3  provided  in  the  64th  General  Assem- 
bly Mouse  Bill. 


",ve  have  had,  as  you  know,  a lot  of  extra 
expense  this  year  and  will  have  more  to  main- 
tain our  bridges  and  roads  in  this  county. 
Under  the  present  tax  rate  of  our  county 

cannot  carry  on  its  repair  bills  and  the 
maintenance  of  the  roads  and  bridges. 

:I  have  seen  ihr.  Burns f opinion  as  to  town- 
ship levies,  addressed  to  Honorable  -d  ard 
hpeiser  at  Eeytesville,  Missouri , dated 
April  16,  1947,  but  it  does  not  cover  our 
questions;  and,  I presume  the  same  questions 
will  be  asked  by  the  various  County  Courts 
of  the  twenty-four  different  counties  having 
township  organization.  Our  county,  along 
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with  these  other  counties,  will  want  to 
know : 

"1.  If  they  can  raise  their  levy  without  a 
special  election  to  raise  their  levy  from 
3$0  to  ?0. 

”2*  Can  the  county  call  a special  election 
and.  raise  their  rate  oi‘  levy  for  a special 
tax  for  roads  and  bridges  in  excess  to  the 
380  and  the  regular  10^  raise  that  is  given 
them  under  HCCHB  784? 

n3*  If  they  can  call  a special  election  to 
raise  the  tax  rate  for  special  road  and 
bridge  purposes,  the  amount  that  they  can 
ask  for  that  purpose  in  excess  of  the  rates 
mentioned  in  question  do*  2. 

"4#  If  our  county  did  have  a special  elec- 
tion and  voted  bonds  to  pay  off  this  addi- 
tional expenses,  would  the  rate  of  levy  to 
pay  off  the  bonds  have  to  bring  their  total 
levy  within  the  amounts  as  stated  in  ques— , 
tion  bo*  2? 

n5*  And  can  a county  like  bodaway  County 
that  is  a third  class  county,  vote  bonds  for 
this  purpose* 

V v ^ 4*  V W 

We  note  that  in  your  request  you  ask  if  the  county  can 
raise  the  levy  without  a special  election  from  380  to  ?0.  From 
the  rest  of  your  letter  we  presume  that  you  are  referring  to  the 
provision  limiting  a tax  increase  to  ten  per  cent  in  any  one 
year  for  county  purposes,  found  in  Section  11046  of  House  Bill 
bo*  468  of  the  63rd  Gener<:  1 Assembly,  taws  of  Missouri,  1945, 
page  1778*  However,  Section  IIO46  of  House  Bill  ho.  40$  was  re- 
pealed by  House  Bill  Ho.  77  of  the  64th  General  Assembly,  and  a 
new  section  enacted  in  lieu  thereof  which  omitted  the  provision 
which  limited  the  tax  in  any  one  year  to  one  hundred  ten  per 
cent  of  that  levied  in  the  year  before,  and  such  bill  contained 
an  emergency  clause  and  became  effective  Kay  19,  1947*  There- 
fore, at  the  present  time,  a county  may  levy  the  full  amount 
allowed  by  Section  IIO46  of  House  Bill  Wo.  77  of  the  64th  Gen- 
eral Assembly,  in  any  year. 

Your  second  question  Is  in  regard  to  the  calling  of  a spe- 
cial election  for  raising  the  rate  of  levy  for  a special  tax  for 
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roads  and  bridges  in  excess  of  the  rate  which  you  say  was 
levied  last  year  and  the  regular  ten  per  cent  raise  authorized 
under  House  Bill  Ho,  784  of  the  63rd  General  Assembly,  As  we 
pointed  out  above,  we  assume  that  instead  of  referring  to 
House  Bill  No*  784,  you  intended  to  refer  to  House  Bill  No* 

468  of  the  63rd  General  Assembly,  and  this  opinion  is  being 
written  under  that  assumption. 

The  question  of  whether  or  not  the  county  can  vote  for  a 
special  tax  for  bridges  depends  on  whether  or  not  ^respective 
purposes,"  as  used  in  that* part  of  Section  11  (e)  of  Article 
X of  the  Constitution  reading  as  follows: 

rtIn  all  municipalities,  counties  and  school 
districts  the  rates  of  taxation  as  herein 
limited  may  be  increased  for  their  respec- 
tive purposes  for  not  to  exceed  four  years, 
wKen  tW  rate  and  purpose  of  the  increase 
are  submitted  to  a vote  and  two-thirds  of 
the  qualified  electors  voting  thereon  shall 
vote  therefor}  # ■ *" 

and  under  Section  11046  of  house  Bill  No,  77  of  the  64th  General 
Assembly,  refers  to  a tax  which  may  be  levied  for  bridges. 

In  the  case  of  State  ex  rel,  v.  Wabash  Ry, , 3 3.  W,  (2d) 
378,  the  Supreme  Court  held  th^t  a levy  for  roads  and  bridges 
under  Section  10682,  R*  S,  Wo,  1919  (Section  8526,  R.  S*  Ho. 
1939),  was  a tax  for  county  purposes  within  the  meaning  of  Sec- 
tion 12865,  R.  S.  Eo*  1919  (Section  11046,  R.  S*  Ho.  1939), 
which  section  provided  that  the  county  court  should  not  levy 
in  any  one  year  taxes  for  county  purposes  which  would  raise 
more  than  one  hundred  ten  per  cent  of  the  amount  of  taxes 
raised  in  the  preceding  year.  At  that  time,  Section  8526  pro- 
vided that  county  courts  should  levy  not  more  than  20$  for  road 
and  bridge  purposes.  Such  tax,  in  the  case  cited,  was  held  to 
be  a mandatory  tax,  and  it  was  held  to  be  part  of  the  taxes 
for  county  purposes. 

At  the  time  the  case  above  cited  was  decided,  Section  22 
of  Article  X of  the  Constitution  of  1875,  and  Section  10683, 

R.  S*  Mo.  1919  (Section  8327,  K.  3.  Ho.  1939),  provided  that  a 
special  tax  in  addition  to  the  tax  for  county  purposes  could  be 
levied  for  road  and  bridge  purposes  by  the  county  court  in 
counties  not  under  township  organization  and  by  the  township 
board  in  counties  under  township  organization.  It  is  to  be 
noted  that  the  special  road  and  bridge  taxes  authorized  by  Sec- 
tion 12  of  Article  X of  the  present  Constitution  are  in  addition 
to  the  taxes  for  county  purposes. 


Honorable  Emmett  L*  Bart  raja 


-4- 


Section  £526,  BU  S*  II o.  1939*  was  repealed,  effective 
July  1,  1946,  by  House  Bill  ho.  784  of  the  63rd  General  Assem- 
bly, found  in  Laws  of  Missouri,  1945,  page  147£.  The  effect 
of  the  repeal  of  Section  £526  is  to  relieve  the  county  court 
of  the  mandatory  duty  of  making  a levy  for  road  and  bridge 
purposes,  but  the  mere  repeal  in  no  way  affects  the  right  of 
the  county  court  to  make  a levy  for  bridges  as  part  of  the 
levy  for  county  purposes. 

Section  6£25,  R.  3.  Mo*  1939,  provides  as  follows: 

"Whenever  it  shall  be  necessary  in  any  town- 
ship to  build  a bridge,  the  cost  of  which 
shall  exceed  one  hundred  dollars,  the  town- 
ship board  of  directors  shall  make  out  and 
cause  to  be  presented  to  the  county  court  a 
certified  statement  of  the  amount  of  money 
necessary  for  the  construction  thereof,  and, 
if  deemed  proper,  the  said  county  court 
shall  cause  the  bridge  to  be  built  by  con- 
tract as  provided  by  law." 

Since  the  duty  is  placed  on  the  county  to  build  bridges  in 
townships  when  the  cost  of  constructing  ouch  bridges  exceeds 
one  hundred  dollars,  it  is  clear  that  such  taxes  for  bridges  may 
be  levied  by  the  county  court  and  that  such  taxes  are  levied  for 
a county  purpose* 

Section  ££20  of  House  Bill  ho#  79£  of  the  63rd  General  ■ 
Assembly,  found  in  Laws  of  Missouri,  1945,  page  1497,  as  amended 
by  House  Bill  Ro.  42  of  the  64th  General  Assembly,  .which  bill 
will  become  effective  ninety  days  after  June  12,  1947,  and  which 
amends  House  Bill  Mo.  79£  only  with  regard  to  the  payment  to 
special  road  districts  of  tax  money  arising  from  property  in 
such  special  road  districts,  provides  that  the  county  may  retain 
50  of  the  maximum  350  levy  authorized  by  such  section  and  by  Sec- 
tion 12  of  Article  1 of  the  Constitution,  such  levy  being  made 
by  the  tov/nship  board  in  counties  under  township  organization. 

The  50  that  may  be  retained  by  the  county  is  part  of  the  special 
road  and  bridge  tax,  which  is  in  addition  to  the  tax  for  county 
purposes,  and  is  not  the  exclusive  tax  levy  from  which  the  county 
in  counties  under  township  organization  can  obtain  funds  for 
bridges,’ but  is  in  addition  to  the  tax  for  county  purposes  which 
the  county  may  levy. 

We  refer  to  the  Debates  of  the  Constitutional  Convention 
at  which  the  Constitution  of  1945  was  drafted  with  full  knowledge 
Gf  the  rule  which  limits  the  reliance  which  may  be  placed  on 
them.  State  ex  rel.  v.  Gsburn,  147  3*  a*  (2d)  1065.  However, 


I 
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we  believe  that  it  is  significant  that  the  debates  show  that 
in  a discussion  of  Section  12  of  Article  I of  the  present  Con- 
stitution, it  was  stated  by  Mr,  Lindsay  that  an  unlimited  tax 
levy  might  be  voted  by  the  people  under  the  provisions  of  Sec- 
11  of  Article  I of  the  Constitution.  In  a discussion  of  Sec- 
tion 12  of  Article  X of  the  Constitution,  the  following  appears 
at  pages  5153-5159* 

t 

"MR,  LINDSAY:  Mr.  Shepley,  under  Section  11 
you  have  Increased  us  from  thirty- five  cents 
to  fifty  cents, , 

"MR.  SHEPLEY*  Oh,  I see.  You  are  referring 
to  that,  I beg  your  pardon,  I thought  you 
were  referring. . . . , 

"MR,  LINDSAY  (Interrupting):  Then  under  Sec- 
tion 12  you  have  increased  us  twenty-five 
cents  to  thirty-five.  We  don’t  have  any  spe- 
cial road  district  so  we  are  not  concerned 
about  the  latter  part  of  it. 

"MR.  SHEPLEY*  I see. 

"MR.  LINDSAY:  So  that  raises  us  from  sixty 
cents  to  eighty- five  cents.  How,  I imagine 
Iir,  Arnold  over  here,  I think  this  is  correct, 
isn’t  it,  that  if  they  need  some  additional 
funds  above  the  twenty-five  cents  under  Sec- 
tion 11  they  can  vote  all  they  want? 

"MR.  SHEPLEY:  If  they  have  the  special  road 
district  or  the  general  road  district, 

"MR.  LINDSAY:  Well,  under  Section  11  it 
doesn’t  make  any  difference, 

"MR,  SHEPLEY:  Special  or  general, 

"MR.  LINDSAY:  They  can  do  it  anyway. 

"MR.  SHEPLEY:  That’s  right. 

* v 

"MR.  LINDSAY:  Fifty  cents  or  a dollar  if  they 
need  it." 

There  is  no  limit  to  the  amount  of  the  tax  levy  that  can 
be  voted,  for  not  to  exceed  four  years,  by  a two-thirds  vote  of 
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the  people , under  the  provisions  of  Section  11046  of  House  Bill 
bo*  77  of  the  64th  General  Assembly. 

Section  6606  of  House  Bill  Ho*  752  of  the  63rd  General 
Assembly,  Laws  of  Missouri,  1945,  page  1477,  provides  as  follows! 

:rThe  county  courts  of  the  counties  of  this 
state  are  hereby  authorised  to  issue  bonds 
for  and  on  behalf  of  their  respective  coun- 
ties for  the  construction,  reconstruction, 
improvement,  maintenance  and  repair  of  any 
and  all  public  roads,  highways,  bridges  and 
culverts  within  such  county,  including  the 
payment  of  any  cost,-  judgment  and  expense 
for  property,  or  rights  in  property,  acquired 
by  purchase  or  eminent  domain,  as  may  be  pro- 
vided by  law,  in  such  amount  and  such  manner 
as  may  be  provided  by  the  general  law  author- 
izing the  issuance  of  bonds  by  counties.  The 
proceeds  of  all  bonds  issued  under  the  pro- 
visions of  this  section  shall  be  paid  into 
the  county  treasury  where  they  shall  be  kept 
as  a separate  fund  to  be  known  as  the  T Road 
Bond  Construction  Fund*  and  such  proceeds 
shall  be  used  only  for  the  purpose  mentioned 
herein*  Such  funds  may  be  used  in  the  con- 
struction, reconstruction,  improvement, 
maintenance  and  repair  of  any  street,  avenue, 
road  or  alley  in  any  incorporated  city,  town 
or  village  if  such  street,  avenue,  road  or 
alley  or  any  part  thereof  shall  form  a part 
of  a continuous  road,  highway,  bridge  or 
culvert  of  said  county  leading  into  or  through 
such  city,  town  or  village..** 

The  general  law  providing  for  the  issuance  of  bonds  by  coun- 
ties is  found  in  House  Bill  Ho.  74*9  of  the  63rd  General  Assembly, 
Laws  of  Missouri,  1945,  page  597*  Section  3292  of  such  bill, 
enacted  under  the  provisions  of  Section  26  (b)  of  Article  VI  of 
the  Constitution  of  1945,  provides  as  follows? 

Any  county  In  this  state,  by  vote  of  two- 
thirds  of  the  qualified  electors  thereof  vot- 
ing thereon,  may  become  indebted  in  an  amount 
exceeding  in  any  year  the  income  and  revenue 
provided  for  such  year  plus  any  unencumbered 
balances  from  previous  years;  provided  such 
indebtedness  shall  not  exceed  five  per  centum 
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of  the  value  of  taxable  tangible  property 
therein  as  shown,  by  the  last  completed  as- 
sessment for  state  and  county  purposes*" 

Section  3 of  Article  X of  the  Constitution  of  1945  provides, 
in  part,  as  follows: 

"Taxes  may  be  levied  and  collected  for  pub- 
lic purposes  only,  * * * " 

Since  it  is  the  duty  of  the  county,  under  the  provisions 
of  Section  K.  3,  I.'o*  1939,  to  build  bridges  costing  over 

one  hundred  dollars  in  townships,  it  is  clear  that  a bond  issue 
for  such  purpose  would  be  a bond  issue  for  a public  purpose. 

Section  3293  of  House  Bill  Bo*  749  of  the  63rd  General  As- 
sembly, which  section  was  enacted  under  the  provisions  of  Sec- 
tion 26  ( c ) of  Article  VI  of  the  Constitution  of  1945*  provides 
as  follows: 

"Any  county  in  this  state,  by  vote  of  two- 
thirds  of  the  qualified  electors  thereof 
voting  thereon,  may  incur  an  indebtedness 
for  county  purposes  in  addition  to  that  au- 
thorized in  Section  3292  not  to  exceed  five 
pei'  centum  of  the  taxable  tangible  property 

shown  as  provided  in  Section  3292." 

\ 

As  pointed  out,  supra,  "county  purposes,"  as  used  in  lec- 
tion 11  of  Article  X of  the  Constitution,  includes  taxes  which 
may  be  levied  by  the  county  court  for  bridges,  and  the  term 
"county  purposes,"  as  used  in  Section  3293  of  House  Bill  No* 

749*  authorizes  a bond  issue  for  an  additional  five  per  cent 
for  bridge  purposes. 

Section  11  (e)  of  Article  X of  the  Constitution  of  1945  pro- 
vides as  follows:  N 


"The  foregoing  limitations  on  rates  shall 
not  apply  to  taxes  levied  for  the  purpose 
of  paying  any  bonded  debt." 


COBOL  USIQfri 

It  is  the  opinion  of  this  department  that: 

(1}  The  maximum  tax  levy  allowed  under  Section  11046  of 
House  Bill  Ho.  77  of  the  64th  General  Assembly  may  be  levied 
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by  the  county  court  in  any  year. 

(2)  Under  the  provisions  of  section  11046  of  House  Bill 
Ho,  77  of  the  64th  General  Assembly,  ;;n  unlimited  tax  levy  may 
be  voted  by  a two-thirds  vote  of  the  people  voting  thereon, 
,i'or  not  to  exceed  four  years,  for  bridge  purposes. 

(3)  Nodaway  County  may  vote  to  become  indebted,  for 
bridge  purposes  inclusive  of  existing  indebtedness,  to  a maxi- 
mum of  ten  per  cent  of  the  value  of  the  taxable  tangible 
property  as  shown  by  the  last  completed  assessment  for  state 
and  county  purposes.  Taxes  to  p^y  for  such  bonds  are  in 
addition  to  the  taxes  for  county  purposes  listed  in  Section 

11  (b)  of  Article  X of  the  Constitution, 


Respectfully  submitted, 


A?  ROVED: 


■u , B,  , Jr, 

Assistant  Attorney  General 


iJ  * Til  • inYLOE 

Attorney  General 
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COURT  REPORTERS : Allowed  amount  actually  expended  in 

maintaining  privately  owned  automobile 
while  traveling  in  exercise  of1  official 
duties-. 


August  11,  1047 


Honorable  • Ervaetfc  L,  artram 
Prosecuting  Attorney 
Rodaway  County 
Maryville,  Missouri 


FILED 


hear  Dir: 

This  is  in  reply  to  your  letter  of  August  4,  1947, 
requesting  an  official  opinion  from  this  department,  which 
reads  as  follows: 


"Section  13347  it,"*  Ho , 1939  among 
other  things  provides  that  n Court 
Reporter 

"’Shall  be  allowed  and  paid  all  sums  . 
of  money  actually  expended  only  in 
necessary  hotel  and  traveling  ex- 
penses while  engaged  :v’ 

"Our  Court  Reporter  has  aid-rod  me  hov; 
much  ho  may  be  permitted  to  draw  per 
nilo  for  the  uco  of  hi3  own  private 
car  when  ho  uses  it  in  attending 
court,  ns  mentioned  in  this  section. 

•"Does  the  ntate  Auditor  have  a maximum 
allowance  for  the  use  in  said  business 
of  private  automobiles? 

",Ve  understand,  of  course,  that  the  pay 
in  this  case  does  not  come  from  the 
State  Auditor  but  from  the  Counties,  but 
I tako  it  that  I would,  as  Prosecuting  — 
Attorney,  be  justified  in  limiting  the 
expenditure  to  the-  figure  adopted  by  the 
Stated-Auditor . " 
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Statc  officials  and  employees  are  allowed  five  cents 
per  r.iile  for  travel  by  privately  owned  automobiles;  no  other 
expense  is  allowed.  This  allowance  has  no  application  in 
the  present  case. 

Section  13347,  ft*3.  Ho.  1939,  provides  as  follows: 

"Every  official  court  reporter  of  a 
circuit  or  a criminal  court  in  counties 
having  forty-five  thousand  inhabitants 
and  less  shall  be  allowed  and  paid  all 
sums  of  money  actually  expended  only  in 
necessary  hotel  and  traveling  expenses 
while  engaged  in  attending  any  regular, 
special  or  adjourned  term  of  court  at  any 
place  In  the  circuit  in  which  lie  is  ap- 
pointed, other  than  the  place  of  his 
residence  therein,  or  while  engaged  in 
going  to  and  from  any  such  place  for  the 
purpose  of  attending  ouch  terms  of  court. 

Buch  moneys  shall  be  paid  out  of  the 
county  treasuries  of  the  respective 
counties  in  said  district  in  proportion 
to  their  respective  populations." 

You  will  note  that  the  above  provision  does  not  set  out 
an  arbitrary  amount  to  be  allowed  said  court  reporters  for 
each  mile  traveled.  In  the  exercise  of  their  duties,  but  rather 
provides  that  the  amount  actually  oxpondod  for  necessary 
travel  expenses  shall  be  allowed.  Maid  provision  necessarily 
has  reference  to  travel  by  privately  owned  autosiobile  as  well 
as  by  bus  or  railroad,  therefore  it  is  quite  evident  that  the 
traveling  allowance  of  official  court  reporters  using  pri- 
vately owiied  automobiles  is  that  amount  which  Is  actually  ex- 
pended in  maintaining  said  automobilos  while  traveling  In  the 
exorcise  of  their  official  duties.  Said  statuto  is  plain  and 
unambiguous  in  its  terms  and  should  bo  given  a literal  con- 
struction. Voodaido  v.  lent  bounty,  300  Mo.  227,  271  M.'.V. 

766,  l.c.  767.  there  a statute  Is  plain  and  unambiguous  it 
must  be  glvon  effect  as  v/ritten.  Mt.  Louis  Amusement  Co.  v. 
St.  Louis  County,  147  S.'J.  (2d)  667,  l.c.  669.  V.'e  cannot 
search  fox*  a meaning  beyond  the  statute  itself.  State  v. 
Phillips  Petroleum  Co.,  160  M.b.  (2d)  764,  l.c.  769. 

In  the  case  of  If  or  berg  v.  Montgomery,  173  (2d) 

307,  the  court  said  at  page  390: 
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";Ve  think  the  languago  of  tho  Statute 
is  plain  and  unambiguous , and  the  intent 
of  the  Legislature  is  clear,  U3  we  have 
already  found.  'Piules  for  tho  interpre- 
tation of  statutes  are  only  intended  to 
aid  in  ascertaining  tho  legislative  in- 
tent, "and  not  for  tho  purpose  of  con- 
trolling tho  intention  or  of  confining 
the  operation  of  tho  statute  within 
narrower  limits  than  was  intended  by  the 
lawmaker."  Sutherland  on  Statutory 
Const.,  Sec,  279.  If  the  intention  is 
clearly  expressed,  and  the  language 
used  is  without  ambiguity,  all  technical 
rules  of  interpretation  should  bo  re- 
jected* * State  ex  rol*  Wabash  Hy.  Co. 
et  al*  v«  Chain,  341  Uo*  19,  IOC  S,Y<* 

(2d)  890,  loc.  cit.  009,  900." 

V Ve  submit  that  tho  allowance  intended  by  the  Legislature 
in  enacting  Section  13347,  supra,  is  the  exact  amount  ex- 
pended (State  v.  Woo  Soldo,  112  Ito,  App.  451)  in  necessary 
travel  by  tho  most  usually  traveled  and  shortost  practicable 
route  (Hitch  v.  United  States,  06' Fed,  037;  United  States  v, 
Nix,  189  U.S.  199). 


Conclusion, 

In  view  of  the  foregoing,  it  is  tho  opinion  of  this 
department  that  an  official  court  reporter  using  a privately 
owned  automobile  is  allowed,  under  the  provisions  of  Lection 
13347,  H.S.  Ho.  1939,  that  amount  actually  oxpended  in  main- 
taining 3aid  automobile  while  engaged  In  travel,  as  author- 
ized by  said  section,  in  the  exorcise  of  his  official  duties. 


Respectfully  submitted. 


DAVID  DONNKLLY 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


t 
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LOAN  AND  INVESTMENT  CORPORATIONS — : A corporation  organized  under 
MANUFACTURING  AND  BUSINESS  CORPORA-:  Art.  VIII,  Chap.  33,  R.S.  Mo. 
TIONS.  : 1939*  as  a Loan  and  Investment 

: Company  may  not  by  amendment 
: of  its  Articles  of  Incorpora- 
: tion  change  the  purposes  of 
: its  incorporation  to  those  of 
: a manufacturing  and  business 
: corporation. 


February  18,  1947 


Honorable  Wilson  Bell 
Secretary  of  State 
Jefferson  City,  Missouri 


FILED 

to 


Attention:  Honorable  W.  Randall  Smart. 


Dear  Secretary  Bell: 


This  will  acknowledge  the  letter  of  the  Cor- 
poration Attorney  of  your  Department,  Mr.  W.  Randall 
Smart,  of  recent  date,  requesting  an  opinion  from  this 
Department  on  the  subject-matter  contained  in  the  let- 
ter. Mr.  Smart's  letter  is  as  follows: 

"A  few  days  ago  Mr.  Gregory  Stockard, 
an  attorney  of  this  city  representing 
the  Securities  Credit  Company,  a Mis- 
souri corporation,  presented  to  this 
department  for  filing  Certificate  of 
Amendment  to  the  Articles  of  Incorpora- 
tion of  the  Securities  Credit  Company. 
This  amendment  proposed  to  extend  or 
enlarge  the  business  purposes  of  this 
corporation.  Upon  examining  the  Ar- 
ticles of  Incorporation  of  this  cor- 
poration, we  found  that  this  corpora- 
tion was  formed  under  the  Loan  and  In- 
vestment Act,  Article  8,  Chapter  33,  Re- 
vised Statutes  of  1939*  In  view  of  the 
opinion  heretofore  rendered  by  your  de- 
partment, we  refused  to  allow  the  fil- 
ing of  the  Certificate  of  Amendment. 

We  have  been  requested  to  ask  you  for 
opinion  in  this  matter. 

"We  are  enclosing  our  correspondence 
and  a copy  of  the  Certificate  of  Amend- 
ment, and  would  appreciate  your  early 
attention  in  this  matter. " 
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There  is  also  accompanying  said  letter  a state- 
ment and  memorandum  of  the  law  of  the  case,  as  he  views 
it,  by  Honorable  Lon  Hocker,  Jr.,  counsel  for  the  appli- 
cant corporation  here,  for  an  amendment  of  the  Articles 
of  Incorporation  of  said  corporation. 

It  is  stated  both  by  your  Department  and  counsel 
for  said  applicant  that  Securities  Credit  Company  was  or- 
ganized and  incorporated  under  Article  VIII  of  Chapter  33, 
R.S.  Mo.  1939. 

It  is  disclosed  in  both  the  letter  of  your  Corpo- 
ration Counsel  and  the  memorandum  of  counsel  for  the  appli- 
cant that  under  the  general  term  used  in  both  of  said  docu- 
ments "enlarging  the  purposes  for  which  the  corporation  is 
formed"  it  is  meant  that  Securities  Credit  Company  proposes 
and  is  attempting  by  said  "amendment"  to  convert  its  cor- 
porate existence  as  a Loan  and  Investment  Company  organized 
under  said  Article  VIII,  Chapter  33*  R.S.  Mo.  1939*  into  a 
Manufacturing  and  Business  Corporation,  under  the  Corpora- 
tion Code  enacted  by  the  Legislature  of  this  State  in  1943* 
Laws  of  Missouri,  1943*  page  410,  which  was  represented, 
in  part,  by  Article  VI,  Chapter  33,  R.S.  Mo.  1939*  before 
the  repeal  of  said  Article  VI,  Chapter  33,  and  the  enact- 
ment in  place  thereof,  of  the  new  Corporation  Code,  Laws 
of  Missouri,  1943*  page  410. 

Reference  is  made  by  the  letter  from  your  Depart- 
ment and  the  memorandum  of  counsel  for  Securities  Credit 
Company  to  an  opinion  rendered  by  this  Department  on  October 
1*  1934,  approved  by  the  then  Attorney  General  of  this  State, 
covering  most  of  the  questions  submitted  to  this  Department 
at  this  time.  A copy  of  said  opinion  is  attached  hereto. 
Counsel  for  Securities  Credit  Company  requests  that  said 
opinion  be  again  reviewed  by  this  Department  in  the  light 
of  some  of  the  provisions  which  he  points  out  as  contained 
in  the  new  Corporation  Code,  Laws  of  Missouri,  1943*  page 
410,  and  in  particular.  Section  3*  l.c.  415*  and  Section 
55*  l.c.  440,  thereof.  It  is  the  contention  of  counsel 
for  Securities  Credit  Company  that  since  many  of  its  powers 
were  repealed  by  the  Constitution  of  this  State  adopt- 
ed in  1945*  particularly  naming  Section  40  (2.6)  and  Sec- 
tion 44  (Article  III  thereof)  as  effecting  such  repeal, 
and  that  because  of  such  repeal  such  former  powers  of  Loan 
and  Investment  Companies  are  now  prohibited  by  the  Consti- 
tution. It  is  further  contended  by  Securities  Credit 
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Company  that  because  not  specifically  prohibited  as  a 
named  enterprise  from  organizing  as  a Manufacturing  and 
Business  Corporation  under  said  Section  3#  Laws  of  Mis- 
souri, 1943#  l.c.  415#  that  the  corporation  may,  under 
the  terms  of  said  Section  55 # Laws  of  Missouri,  1943# 
l.c.  440,  enlarge  by  amendment,  the  purposes  for  which 
it  was  incorporated  and  thereby  become  a Manufacturing 
and  Business  Corporation,  or  at  least  be  empowered  as  a 
Loan  and  Investment  Company  to  exercise  some,  if  not  all, 
of  the  powers  of  a Manufacturing  and  Business  Corporation. 

We  have  carefully  reviewed  the  former  opinion  by 
this  Department.  We  do  not  find  any  grounds  of  fact  or 
rule  of  law,  constitutional,  statutory,  or  by  decision 
by  our  Appellate  Courts,  or  text  authorities,  to  justify 
us  in  departing  from  the  ruling  of  said  opinion  of  this 
Department  of  October  1,  1934.  We  believe  it  correctly 
stated  the  law  as  it  then  existed,  and  as  the  law  now 
exists,  in  so  far  as  that  opinion  extended.  Counsel  for 
Securities  Credit  Company,  in  suggesting  that  certain 
sections  of  our  said  Corporation  Code,  Laws  of  Missouri, 
1943*  page  410,  in  his  view,  would  permit  the  change  of 
said  corporation  from  a Loan  and  Investment  Corporation 
to  a Manufacturing  and  Business  Corporation  does,  we  think, 
require  our  attention  and  conclusions. 

Counsel  for  Securities  Credit  Company  on  page  3 
of  the  memorandum  states  as  his  view  thereon,  the  follow- 
ing: 


"*  * * It  has  power  to  amend  its  articles 
by  virtue  of  Section  55#  which  does  not 
limit  its  grant  of  powers  to  amend  to 
corporations  organized  in  any  particular 
way  and  it  therefore  may  properly  change 
its  charter  to  conform  to  the  change  in 
the  laws.  * * *" 

With  such  view  of  said  Section  55  we  cannot  agree. 
We  believe  that  the  intention  of  the  Legislature  in  enact- 
ing said  Section  55  was,  in  permitting  any  Manufacturing 
and  Business  Corporation  to  amend  its  Articles  of  Incor- 
poration, that  it  should  not  depart  entirely  from  the  pur- 
poses set  forth  in  its  original  Articles  of  Incorporation 
for  which  said  corporation  was  formed.  Note  the  proviso 
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in  said  Section  55,  Laws  of  Missouri,  1943,  l.c.  440, 
which  is,  in  part,  as  follows: 

"*  * * provided,  that  its  articles  of 
incorporation  as  amended  contain  only- 
such  provisions  as  might  be  lawfully 
contained  in  original  articles  of  in- 
corporation if  made  at  the  time  of  mak- 
ing such  amendments  * * 


Thus,  it  will  be  readily  observed  that  the  pur- 
poses set  forth  in  the  amended  Articles  of  Incorporation 
must  be  such  as  might  have  been  contained  in  the  original 
Articles  of  Incorporation.  We  believe,  therefore,  that 
said  Section  55,  Laws  of  Missouri,  1943,  furnishes  no 
authority  for  adopting  an  amendment  changing  entirely  the 
statement  of  the  purposes  for  which  a corporation  is  formed 
from  the  statement  of  such  purposes  in  the  original  Articles 
of  Incorporation.  We  have  high  authority  for  this  position 
in  this  State.  Section  5,  Article  XI  of  the  Constitution 
of  this  State  of  1945*,  states,  in  part,  the  following: 

"No  corporation  shall  engage  in  business 
other  than  that  expressly  authorized  in 
its  charter  or  by  law,  * * 

Our  Appellate  Courts  have  had  this  direct  question 
before  them  and  have  consistently  held  that  a corporation 
is  held  strictly  to  the  carrying  on  of  the  particular  busi- 
ness set  forth  in  its  Articles  of  Incorporation  as  the  pur- 
poses for  which  it  was  formed.  The  case  of  Bowman  Dairy 
Company  vs.  Mooney,  was  before  the  St.  Louis  Court  of  Ap- 
peals on  the  question  of  whether  a dairy  company  could  sell 
other  products  as  well  as  dairy  products.  The  company  was 
organized  and  set  forth  in  its  Articles  of  Incorporation 
that  its  purposes  were  to  buy  and  sell  dairy  products,  es- 
pecially, milk,  butter,  cheese  and  ice  cream.  That  company 
undertook  to  sell  other  edibles  not  the  product  of  the  dairy 
business.  The  dairy  company  sought  by  injunction  to  re- 
strain another  from  violating  a contract  alleged  to  have 
been  entered  into  with  the  dairy  company  providing  that  the 
defendant,  Mooney,  would  drive  a certain  wagon  in  the  sale 
of  such  other  products  not  derived  from  the  dairy  business. 
The  case  is  reported  in  41  Mo.  App.  Rep.  665.  The  Court 
held  that  the  dairy  company  had  no  right  to  sell  such  other 


Honorable  Wilson  Bell 


-5- 


products  as  were  not  derived  from  the  dairy  business. 

The  Court,  l.c,  671,  held  as  follows: 

"it  is  a well-established  principle 
that  all  corporate  acts,  not  express- 
ly granted  to  a corporation  by  legis- 
lative enactments,  are  prohibited  by 
the  common  law;  therefore,  when  a cor- 
poration derives  its  authority  either 
from  a special  act  of  the  legislature, 
or  by  virtue  of  a general  law,  to  prose- 
cute a particular  business,  in  a par- 
ticular way,  it  is  as  much  incapacitated 
from  engaging  in  another  business  as  if 
it  had  not  been  incorporated  at  all.  Any 
business  prosecuted  by  a corporation  must 
be  expressly  authorized ' by  its  charter, 
or  must  in  some  way  be  necessary  to  the 
successful  prosecution  of  the  business 
mentioned.  * * 

The  case  of  Van  Doeren  vs.  Pelt,  et  al.,  was  recent- 
ly before  the  St.  Louis  Court  of  Appeals.  The  case  was  de- 
cided February  7,  1945 , and  is  reported  in  184  S.W.  (2d)  744. 
The  case  grew  out  of  a suit  upon  a note  with  the  following 
background:  The  Secretary  of  State  of  this  State  on  November 
10,  1920,  issued  to  the  Walnut  Park  Loan  and  Investment  As- 
sociation, a Certificate  of  Incorporation  as  a Manufacturing 
and  Business  Company.  On  April  16,  1926,  the  Secretary  of 
State  issued  a Certificate  reciting  that  the  Walnut  Park 
Loan  and  Investment  Association  was  organized  under  Article 
VII,  Chapter  33*  R.S.  Mo.  1909 , on  November  10,  1920,  and 
had  that  day  filed  a certified  copy  of  a resolution  adopt- 
ing the  provisions  of  Article  VIII,  Chapter  90*  R.S.  Mo. 

1919*  governing  Loan  and  Investment  Companies,  and  thereupon 
approved  such  resolution  and  asserted  that  said  Walnut  Park 
Loan  and  Investment  Association  be  empowered  with  all  the 
rights  and  privileges  granted  to  such  a corporation  by  the 
laws  of  this  State. 

The  note  in  that  suit  was  given  by  the  defendants 
to  the  Walnut  Park  Loan  and  Investment  Association.  That 
company  liquidated  and  dissolved.  Prior,  however,  to  its 
dissolution,  the  company  assigned  the  note  sued  on  to  Van 
Doeren  who  filed  the  suit. 
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The  Court  held  that  when  the  defendants  signed 
the  note  they  admitted  the  corporate  capacity  of  the 
Walnut  Park  Loan  and  Investment  Association  the  assignor 
of  plaintiff , and  that  defendants  should  pay  the  note. 

The  question  of  a Manufacturing  and  Business  Cor- 
poration being  unable  to  change  by  amendment  to  a Loan 
and  Investment  Company  was  indirectly  involved  in  the 
suit.  The  Court  declined  to  pass  upon  that  particular 
question  because,  as  the  Court  said,  the  Court  was  not 
called  upon  to  do  so  in  the  case.  But  the  Court  dis- 
cusses the  statutes  under  which  the  Walnut  Park  Loan  and 
Investment  Association  was  organized  as  a Manufacturing 
and  Business  concern  and  also  intervening  statutes  touch- 
ing the  organization  of  Loan  and  Investment  Companies, 
and  discussed  very  frankly  the  action  of  the  Secretary 
of  State  in  granting  the  Walnut  Park  Loan  and  Investment 
Association,  a Manufacturing  and  Business  Corporation, 
the  right  to  adopt  the  provisions  of  the  Loan  and  In- 
vestment Act.  We  think  the  Court's  decision  is  susfe 
ceptible  of  only  one  interpretation,  and  that  is,  that 
had  the  question  of  whether  the  Walnut  Park  Loan  and  In- 
vestment Association  had  the  right  to  adopt  the  pro- 
visions of  the  Loan  and  Investment  Company  Act,  and  change 
from  a Manufacturing  and  Business  Corporation  to  a Loan 
and  Investment  Company  been  directly  before  the  Court, 
and  whether  the  procedure  of  the  Secretary  of  State  in 
granting  such  last  named  authority  to  said  company  was  a 
mistake,  the  Court  would  undoubtedly  have  ruled  that  the 
Secretary  of  State  did  make  a mistake  and  that  the  Walnut 
Park  Loan  and  Investment  Association  being  incorporated 
as  a Manufacturing  and  Business  Corporation  could  not 
adopt  the  Loan  and  Investment  Company  Act  or  become  in 
fact  a corporation  carrying  on  the  business  of  a Loan  and 
Investment  Company.  The  Court  said  on  these  questions, 
l.o.  746,  747,  the  following: 

"It  will  be  noted  that  the  Loan  Asso- 
ciation was  incorporated  on  November 
10,  1920,  which  was  after  the  Revised 
Statutes  of  1909  bad  been  superseded 
by  the  Revised  Statutes  of  1919#  where- 
as the  certificate  of  the  Secretary  of 
State  granting  to  the  Loan  Association 
the  rights  and  privileges  of  loan  and 
investment  companies  recites  that  the 
Association  was  incorporated  under  Article 
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7,  Chapter  33,  R.S.  Mo.  1909.  This 
may  have  been  an  error  of  the  Secre- 
tary of  State,  but  regardless  of  whether 
the  Loan  Association  was  acting  under 
the  Revised  Statutes  of  1909  or  those 
of  1919,  it  was  acting  under  a certi- 
ficate of  authority  from  the  State  as 
a manufacturing  and  business  company 
from  and  after  November  10,  1920.  What 
are  now  classed  as  loan  and  investment 
companies  under  Article  8,  Chapter  33, 

R.S.  1939,  Mo.  R.S. A.  Sec.  5418  et  seq., 
were  first  provided  for  by  an  amendment 
to  Article  7,  Chapter  33,  R.S.  1909,  re- 
lating to  manufacturing  and  business  com- 
panies, which  amendment  appears  in  Laws 
1919,  PP.  239,  240  and  241,  approved 
May  2,  1919.  Then  in  the  revision  of 
1919  this  amendment  so  made  to  the  ar- 
ticle relating  to  manufacturing  and  busi- 
ness companies  was  carried  as  a separate 
article  and  appears  under  the  heading 
•Loan  and  Investment  Companies, ' as  Ar- 
ticle VIII,  Chapter  90,  R.S.  1919.  This 
article  has  continued  in  the  Revised 
Statutes  and  has  now  reached  the  current 
revision  as  Article  8,  Chapter  33,  R.S. 
1939.  When  this  Loan  and  Investment 
Companies  Law  was  enacted  in  1919  it 
provided  by  Section  7,  Laws  1919,  p.  24l, 
as  follows:  ’Any  company  now  incorporated 
under  article  VII  of  chapter  33  of  the 
Revised  Statutes  of  Missouri,  1909,  as 
amended,  which  has  heretofore  exercised 
the  powers  conferred  by  this  act  may  come 
within  and  be  entitled  to  all  the  pro- 
visions of  this  act  by  filing  with  the 
secretary  of  state  a duly  authenticated 
copy  of  a resolution  passed  by  a majority 
of  the  stockholders  of  said  corporation 
of  its  election  so  to  do,  and  by  the  pay- 
ment of  a fee  of  $50.00  into  the  state 
treasury. ' 

"This  section  has  been  carried  through 
the  revisions  of  1929  and  1939  the  same 
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as  originally  enacted,  except  that  in 
the  revision  of  1929  it  reads,  'Any 
company  now  incorporated  under  article 
7 of  chapter  32,  R.S.  1929*  which  has 
heretofore  exercised  the  powers  con- 
ferred by  this  article  may, ' etc..  Rev. 

St.  1929*  Sec.  4985,  and  in  the  revision 
of  1939  it  reads,  'Any  company  now  in- 
corporated under  article  6 of  chapter 
33*  R.S.  1939*  which  has  heretofore 
exercised  the  powers  conferred  by  this 
article  may,'  etc.  Mo.  R.S.A.  Sec. 

5425. 

"Appellants  argue  that  it  is  apparent 
from  a reading  of  thisSSection  7*  Laws 
of  Missouri  1919*  page  241,  that  this 
was  a law  intended  to  cover  a temporary 
situation  then  existing  where  some  cor- 
porations previously  incorporated  under 
Article  7,  Chapter  33*  R.S.  Mo.  1909* 
relating  to  manufacturing  and  business 
companies,  which  had  by  sufferance  prior 
to  the  passage  of  the  Loan  and  Investment 
Companies  Act  exercised  powers  later 
legalized  for  loan  and  investment  com- 
panies by  the  Laws  of  1919*  might  adopt 
such  powers  legally  without  reincorporat- 
ing. There  is  much  weight  to  such  argu- 
ment, but  notwithstanding,  the  Legislature 
has  left  the  section  as  originally  passed, 
and  two  revision  commissions  have  seen 
proper  to  carry  it  forward  without  question, 
except  that  each  revision  commission  has 
changed  the  article  and  chapter  number  re- 
ferred to  therein  so  as  to  correspond  to 
the  current  revision,  and  have  thus  recog- 
nized the  section  as  permanent  and  not 
temporary.  Appellants  contend,  as  we 
understand,  that  the  certificate  confer- 
ring upon  the  Loan  Association  the  rights 
and  privileges  of  loan  and  investment 
companies  is  void  because  the  Loan  Associa- 
tion could  not  in  1926  have  'Heretofore 
exercised  the  powers'  of  loan  and  invest- 
ment companies  under  its  incorporation  as 
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a manufacturing  and  business  company  in 
1920.  In  other  words,  the  defendants* 
position  is  that  after  the  enactment  of 
the  loan  and  investment  companies  law 
in  1919,  plaintiff  could  not  legally  be 
incorporated  as  a manufacturing  and  busi- 
ness company  and  later  adopt  the  pro- 
visions of  the  Loan  Investment  Companies 
Law  because  Section  7 of  the  Loan  Invest- 
ment Companies  Law  had  reference  only  to 
corporations  then  existing  under  the  manu- 
facturing and  business  companies  laws. 

We  will  not  attempt  to  say  what  is  meant 
by  Section  7,  Laws  of  1919,  p.  24l,  nor 
by  the  same  section  as  it  now  appears 
(Section  5425,  R.S.  1939,  Mo.  R.S. A.), 
and  do  not  think  we  are  called  upon  to 
do  so  in  this  case.  Sufficient  to  say 
that  plaintiff  was  operating  under  a 
certificate  of  incorporation  as  a manu- 
facturing and  business  company  (now 
Article  6,  Chapter  33*  R.S.  1939,  Mo. 

R.S. A.  Sec.  5338,  et  seq. ) from  1920 
until  1926,  at  which  time  the  proper 
officer  of  the  State  issued  to  plaintiff 
a certificate  conferring  upon  it  the 
rights  and  privileges  of  loan  and  in- 
vestment companies,  and  if  such  acts 
of  the  Secretary  of  State  were  irregular 
it  would  not  lie  in  the  mouths  of  de- 
fendants to  raise  the  question,  because 
under  the  facts  in  this  case  defendants 
contracted  with  the  plaintiff  as  a loan 
and  investment  company.  When  defendants 
entered  into  the  contract  and  signed 
the  note  they  solemnly  admitted  plaintiff's 
corporate  capacity.  * * *" . 

We  believe  the  former  opinion  of  this  Department, 
and  the  above  cited  and  quoted  authorities  amply  sustain 
your  Department  in  refusing  to  allow  the  filing  of  the 
Certificate  of  Amendment  by  Securities  Credit  Company  to 
change  its  statement  of  purposes  for  which  it  is  organized 
from  those  of  a Loan  and  Investment  Corporation  to  a Manu- 
facturing and  Business  Corporation. 
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CONCLUSION . 


It  is,  therefore,  the  opinion  of  this  Department, 
in  view  of  the  former  opinion  of  this  Department  on  the 
question,  and  considering  the  foregoing,  that  a corpora- 
tion formed  under  Article  VIII,  Chapter  33,  R.S.  Mo.  1939, 
may  not  amend  or  change  its  Articles  of  Incorporation  to 
obtain  a Certificate  as  a Manufacturing  and  Business  Cor- 
poration, and  that  your  Department  properly  construes  the 
law  by  refusing  to  allow  the  filing  of  such  Certificate 
of  Amendment. 


Respectfully  submitted. 


GEORGE  W.  CROWLEY, 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


COUNTY  CLERK: 

FEES: 

COUNTY  COLLECTOR: 
DRAINAGE  DISTRICT: 


County  clerk  must  charge  statutory  fee  for 
oath  and  certificate  to  affidavit  of  county 
collector  to  the  return  of  drainage  tax  books 
of  circuit  court  drainage  district. 


May  14 t 1947 


Honorable  Ralph  K.  Bloodworth 
Prosecuting  Attorney 
Sutler  County 
Poplar  Bluff,  Missouri 


FILED 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  request- 
ing an  official  opinion  of  this  department,  and  re: ding  as 
follows: 


"My  office  desires  an  opinion  on  the  fol- 
lowing matter  concerning  the  Inter-River 
Drainage  District  of  rassouri , a drainage 
district  that  has  been  incorporated  and 
organized  a considerable  number  of  years 
in  Butler  County,  end  is  a political  sub- 
division. 

"The  Collector  of  Internal  Revenue  for 
Butler  County  has  always  in  the  past  made 
monthly  statements  of  drainage  tax  col- 
lected in  the  proceeding  month  and  likewise 
a monthly  turn-over.  His  statements  have 
always  been  verified  by  his  affidavit  made 
before  the  county  clerk.  As  far  as  I can 
find,  the  County  Clerk  has  never  hereto- 
fore made  the  collector  a charge  for  tak- 
ing the  affidavit  or  affixing  his  seal, 
and  the  Inter-River  Drainage  District  of 
Missouri  has  never  heretofore  paid  any 
charge  for  this. 

"Just  recently  a representative  of  the 
State  auditor* s office  advised  our  County 
Clerk  that  he  must  make  a fifty  cent  charge 
each  tine  he  affixes  his  seal  for  anything 
other  than  County  business.  The  County 
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Glerk  of  Butler  County  takes  the  position 
that  this  instruction  would  require  him  to 
make  a charge  of  fifty  cents  for  each  affi- 
davit made  by  the  collector  on  each  and 
every  statement  prepared  by  the  collector 
and  submitted  to  the  district.  The  County 
Clerk  does  not  charge  the  collector  for 
affixing  his  seal  to  the  statement  of  State 
and  County  taxes  because  the  collector  is 
engaged  in  county  business. 

„ "The  collector  is  required  by  law,  Sec. 

12342,  revised  statutes  of  Missouri,  1939, 
to  collect  the  drainage  tax  in  just  the 
same  manner  as  he  is  required  to  collect 
and  remit  state  and  county  taxes.  His  com- 
pensation is  fixed  by  statute.  The  county 
Clerk  of  Butler  County  has  requested  an 
opinion  from' my  office  regarding  this  mat- 
ter, and  I in  turn  am  requesting  an  opinion 
from  your  office.  In  short,  the  question 
is  since  the  Inter-River  Drainage  is  a pub- 
lic corporation,  is  the  County  Clerk  re- 
quired to  charge  the  collector  for  his  af- 
fidavit and  seal  on  the  settlements  made  in 
connection  with  the  drainage  tax.  I will 
certainly  appreciate  an  opinion  from  your 
office  regarding  this  matter." 

We  are  unable  to  find  any  provision  in  the  statutes  requir- 
ing the  county  collector  to  verify  by  affidavit  monthly  state- 
ments of  drainage  tax  collections  from  the  land  in  a drainage 
district  organized  under  the  provisions  of  Article  1,  Chapter 
79,  Mo.  R.  Si  A. 

Section  11093  of  House  Committee  Substitute  for  House  Bill 
Wo.  765  of  the  63rd  General  Assembly  provides  that  the  collec- 
tor, on  or  before  the  fifth  day  of  each  month,  shall  file  with 
the  county  clerk  a statement,  verified  by  affidavit,  of  all 
state,  county,  school,  road  and  municipal  taxes,  and  pay  the 
same,  less  commissions,  to  the  county  treasuries  and  to  the^ 
Director  of  Revenue,  but  that  part  of  Section  12342,  R»  S.  Mo* 
1939  relative  to  the  duties  of  the  county  collector  with  re- 
gard to  drainage  taxes  reads  as  follows: 

if  * 3,;  v-  'fge  said  collector  shall  make  due 
return  of  all  'drainage  tax  books'  each  year 
to  the  secretary  of  the  board  of  supervisors 
of  the  aforesaid  drainage  district,  and  shall 
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pay  over  and  account  for  all  moneys  col- 
lected thereon  each  year  to  the  treasurer 
of  said  district  at  the  same  time  when  he 
pays  over  state  and  county  taxes.  Said 
collector  shall  in  said  1 drainage  tax 
book,’  verify  by  affidavit  his  said  re- 
turn. * * **» 

It  will  be  seen  from  this  quoted  portion  of  Section  12342 
that  the  collector  must  turn  over  to  the  treasurer  of  the 
drainage  district  the  drainage  taxes  on  or  before  the  fifth 
of  each  month,  but  the  only  requirement  made  as  to  the  collec- 
tor with  regard,  to  making  an  affidavit  is  that  he  shall  make 
due  return  of  the  "drainage  tax  book"  each  year  to  the  secretary 
of  the  drainage  district,  end  that  the  collector  shall  in  the 
"drainage  tax  book"  verify  by  affidavit  such  return.  The  only 
affidavit  that  is  required  by  the  statutes  to  be  made  by  the 
collector  is  this  affidavit  of  his  return  of  the  "drainage  tax 
book"  to  the  secretary  of  the  district. 

Section  12342  provides  that  the  money  collected  as  drain- 
age district  taxes  shall  be  paid  by  the  collector  to  the  secre- 
tary of  the  drainage  district,  and  the  return  of  the  "drainage 
tax  book"  shall  be  made  to  the  secretary  of  the  drainage  dis- 
trict. Neither  the  county  court  nor  the  county  clerk  has  any 
duties  at  all  in  connection  with  the  collection  or  spending  of 
the  tax  moneys  of  a drainage  district  organized  under  the  pro- 
visions of  Article  1,  Chapter  79,  ho  * ft*  5.  A.' 

There  is  in  the  statutes  no  requirement  that  the  oath  to 
the  affidavit  required  of  the  collector  be  administered  by  the 
county  clerk i The  oath  to  the  affidavit  may  be  administered 
by  anyone  authorized  by  the  laws  of  t is  sta.te  to  administer 
oaths  and  affirmations. 

Section  13403,  ft*  Si  hoi  1939*  provides*  in  part,  as  fol- 
lows : 

"The  clerks  of  the  county  courts,  respec- 
tively* shall  be  allowed  fees  for  their  ser- 
vices as  follows: 

* * * • * # 

"For  oath  and  certificate  to  an 

affidavit *25 

. * $ n 
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Section  7 of  House  Bill  No*  £67  of  the  63rd  General  Assem- 
bly provides,  in  part,  as  follows: 

"It  shall  be  the  duty  of  the  clerk  of  the 
county  court  in  counties  of  the  third  class 
to  cliarge  and  collect  in  all  cases  every  fee 
accruing  to  his  office  by  law,  except  such 
fees  as  are  chargeable  to  the  county  includ- 
ing his  per  diem  as  secretary  of  the  board 
of  equalisation.  * * *,f 

Since  the  county  clerk  is  obliged  to  charge  every  fee  ac- 
cruing to  his  office  by  law,  except  those  chargeable  to  the 
county,  and  since  the  fee  for  the  oath  and  certificate  to  the 
return  of  the  county  collector  of  the  "drainage  tax  book"  is 
not  chargeable  to  the  county,  it  is  the  duty  of  the  county  clerk, 
if  he  does  administer  the  oath  in  this  case,  to  charge  the  fee 
required  by  law. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  county  clerk 
must  charge  the  statutory  fee  for  the  oath  and  certificate  to 
an  affidavit  of  the  return  of  the  county  collector  of  the 
"drainage  tax  book,"  which  return  is  made  to  the  secretary  of 
a drainage  district  organized  under  Article  1,  Chapter  79,  Mo. 
R*  S.  A, 


Respect fully  submitted, 


C,  B.  BURNS,  Jr. 

Assistant  Attorney  General 

APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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RECORDER  OP  DEEDS:  Recorder  of  Deeds  can  collect  fees  for  listing 
i names  of  veterans  and  issuing  certified  copies 
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of  discharges  although  no  estimate  was  made  in 
the  budget* 


July  18,  1947 


Honorable  Ralph  R.  Bloodworth 
Prosecuting  Attorney 
Butler  County 
Poplar  Bluff,  Missouri 


Dear  Sir: 


This  will  acknowledge  your  request  for  an  opinion  which 
reads: 

"Joseph  Hayes,  Recorder  of  Deeds  of  Butler 
County,  Missouri,  has  advised  with  me  on 
some  matters  concerning  his  office.  I have 
given  Mr.  Hayes  my  opinion  on  the  questions 
asked,  but  he  still  desires  an  opinion  from 
the  Attorney  General’s  office  on  the  questions. 
Therefore,  I am  requesting  this  opinion  on 
behalf  of  the  Recorder  of  Deeds  of  Butler 
County,  and  ray  own  office,  on  the  following 
questions : 


"1.  The  law  for  indexing  soldier’s  discharges 
became  a law  in  June  of  1946.  There  was 
nothing  in  the  budget  of  the  Recorder  of  Deeds 
at  that  time  to  take  care  of  this  matter,  but 
the  Recorder  of  Deeds  with-held  the  fees  for 
such  indexing  from  the  fees  which  accrued  in 
his  office  for  1946.  Under  the  act,  is  the 
Recorder  of  Deeds  entitled  to  hold  out  the  fees 
for  indexing  soldier’s  discharges  out  of  the 
proceeds  of  his  office  accumulating  from  other 
fees,  or  must  he  turn  in  an  itemized  statement 
of  such  services  rendered  to  the  County  Treas- 
urer and  collect  these  foes  from  warrant?  In 
case  the  Recorder  of  Deeds  is  required  to  turn 
in  his  account  for  services  rendered  on  this 
matter  to  the  Treasurer  of  Butler  County,  and 
collect  by  warrant,  the  Recorder  desires  an 
opinion  as  to  what  adjustment  should  be  made 
on  the  procedure  that  he  used  in  collecting 
on  this  matter  for  1946, 


( 
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”2,  In  making  up  his  budget  for  1947,  the 
Recorder  of  Deeds  of  Butler  County  did  not 
Include  in  that  budget,  an  estimate  of  the 
fees  for  recording  and  listing  the  dis- 
charges of  veterans  of  Butler  County, 

Missouri*  So  if  the  Recorder  of  Deeds 
files  an  itemized  list  of  fees  due  his 
office  for  such  listing,  with  the  County 
Treasurer  of  Butler  County,  and  a warrant 
is  issued  to  him  for  services  rendered, 
this  matter  would  not  be  covered  by  an 
estimate  in  his  1947  budget.  The  Record- 
er of  Deeds  desires  an  opinion  as  to 
whether  he  can  collect  from  the  County 
Treasurer  of  Butler  County  for  such  ser- 
vices rendered,  or  hold  these  fees  out 
of  the  proceeds  accruing  in  his  office, 
without  collecting  by  warrant.  In  spite 
of  the  fact  that  such  an  Item  was  not 
included  in  his  1947  budget, 

”3,  Since  this  Item  was  left  out  of  the 

1947  budget,  could  it  be  included  in  the 

1948  budget  of  the  Recorder  of  Deeds  of 
Butler  County,  Missouri* 

Your  request  generally  asks  the  manner  In  which  the  recorder 
of  deeds  of  Butler  county  Is  to  collect  his  fees  for  listing  names 
of  veterans  and  issuing  certified  copies  of  discharges, 

Butler  county  is  a county  of  the  3rd  class  In  which  the  off- 
ices of  the  circuit  clerk  and  the  recorder  of  deeds  are  separate. 

Section.  2 of  House  Bill  No.  772,  Laws  Missouri  1945,  provides 
as  follows; 

*'In  all  counties  of  the  third  class  where- 
in the  offices  of  the  circuit  clerk  and 
recorder  of  deeds  are  separate,  the  recorder 
of  deeds  shall,  in  addition  to  the  duties 
Imposed  upon  him  by  law,  and  by  virtue  of 
this  article,  have  the  additional  responsi- 
bility to  prepare  and  keep  a separate  alpha- 
betical list  of  the  names  of  all  residents 
of  the  county  who  have  been  discharged  from 
the  Armed  Forces  of  the  United  States,  which 
list  shall  show  such  veteran’s  name, post- 
off  Ice  address,  and  the  branch  of  service 


Hon.  Ralph  R,  Bloodworth  -3- 


frora  which  he  was  discharged,  the  date 
of  hla  discharge  and  the  date  of  the 
recording  of  same,  together  with  the 
hook  and  page  wherein  such  discharge 
is  so  recorded,  which  list  shall  be 
maintained  by  the  recorderfor  public 
inspection  and  shall  be  up  to  date  at 
all  times;  and  in  addition  thereto, 
said  recorders  in  the  said  counties 
shall  have  the  additional  responsib- 
ility of  furnishing  to  all  persoiB  who 
have  so  reported  their  discharge  from 
the  Armed  Forces  of  the  United  States 
one  certified  copy  of  such  discharge 
upon  request  of  such  veteran,  or  if 
such  veteran  shall  have  deceased  since 
the  recording  thereof,  then  by  hia 
heir,  executor  or  administrator*  For 
each  name  which  the  recorder  shall 
append  to  the  aforesaid  alphabetical 
list,,  and  for  each  certified  copy  of 
such  discharge  as  he  shall  furnish, 
the  said  recorder  shall  receive  the 
sum  of  fifty  cents,  to  be  paid  out  of 
the  county  treasury. “Which  fees' shall 
not  be  deemed  to  be  accountable  fees 
in  determining  the  maximum  amount 
which  the  recorder  may  retain  as  set 
forth  in  Section  1 hereof.  Provided, 
however,  that  no  such  recorder  sKal'l 
De  paid  for  the  listing  of  any  non- 
resident of  the  county,  nor  for  the 
listing  of  any  such  discharge  which 
has  previously  been  so  listed  in  any 
county,  nor  for  any  additional  veri- 
fied copy  after  the  first,  A veteran 
shall  be  deemed  a resident  of  the 
county  for  the  purposes  of  this  sec- 
tion if  he  shall  have  resided  in  the 
county  prior  to  his  induction  into  the 
Armed  Forces,  and  shall  have  returned 
there  upon  his  discharge,  or  if  he 
shall  have  resided  in  the  county  for 
more  than  ninety  days  next  prior  to 
the  recording  of  such  discharge  with 
the  intention  of  making  the  county  his 
domicile,” 

(Underscoring  ours.) 
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The  above  section  provides  that  the  recorder  of  deeds  shall 
be  paid  his  fees  for  listing  names  of  veterans  and  issuing  cert- 
ified copies  of  discharges  out  of  the  county  treasury,  therefore, 
he  could  not  employ  a method  in  collecting  such  fees  other  than 
what  is  designated  in  the  statute.  Since  his  fees  are  to  be  paid 
out  of  the  county  treasury,  we  believe  he  would  first  be  required 
to  submit  an  itemized  statement  of  the  services  rendered  for  which 
he  would  be  entitled  to  fees  before  such  fees  could  be  paid.  There 
is  nothing  in  House  Bill  No,  772,  supra,  which  would  authorize  him 
to  collect  such  fees  by  withholding  money  out  of  the  proceeds  of 
his  office  accumulated  by  the  collection  of  other  fees. 

Since  the  fees  provided  for  In  House  Bill  No,  772,  supra, 
that  accrued  in  1946,  were  collected  by  the  recorder  of  deeds 
withholding  the  amount  of  such  fees  from  other  fees  collected,  the 
question  is  asked  what  adjustment  should  be  made  so  as  to  comply 
with  the  correct  procedure  for  collecting  such  fees.  In  this  re- 
gard we  believe  that  the  recorder  of  deeds  should  turn  into  the 
county  treasury  the  amount  of  money  withheld  to  pay  such  fees  and 
also  submit  a statement  of  services  rendered  in  listing  names  of 
veterans  from  the  effective  date  of  House  Bill  No*  772 (July  1, 
1946)  through  December  31,  1946. 

He  would  not  be  entitled  to  receive  a fee  of  ,50/£  to  be  paid 
out  of  the  county  treasury  for  furnishing  certified  copies  of  dis- 
charges to  veterans  between  July  1 and  December  31,  1946.  We 
have,  in  effect,  so  held  in  an  opinion  submitted  to  William  Aull 
III,  prosecuting  attorney  of  Lafayette  county,  a copy  of  which 
we  now  enclose.  During  the  above  period  of  time  he  would  only 
be  entitled  to  the  ,50/c  fee  for  listing  the  names  of  veterans. 
Consequently  when  the  money  he  has  withheld  is  turned  in  he  would 
only  be  entitled  to  receive  fees  for  listing  names  of  veterans 
and  none  for  issuing  certified  copies  of  discharges.  Beginning 
January  1,  1947  he  would  be  entitled  to  receive  fees  from  the 
county  treasury  for  listing  names  of  veterans  and  for  issuing 
initial  certified  copies  of  discharges  to  veterans,  but  not  for 
Issuing  additional  certified  copies. 

After  the  moneys,  erroneously  withheld  by  the  recorder  of 
deeds  for  1946  fees,  have  been  turned  in  and  a proper  statement 
submitted  to  the  county'  treasurer  for  fees  to  which  he  is  legally 
entitled  for  1946,  namely  fees  for  listing  names  of  veterans,  we 
believe  such  fees  could  be  paid  by  the  county  treasurer  out  of 
class  six  funds,  if  any  are  available,  as  provided  in  Section 
10911,  Mo.  R.S.A.,  Laws  Missouri  1941,  page  650,  which  reads: 
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M Class  6,  After  having  provided  for  the 
five  classes  of  expenses  heretofore  spec- 
ified, the  county  court  may  expend  any 
balance  for  any  lawful  purpose : Provided, 
however , that  the  county  court  shall  not 
incur  any  expense  under  class  six  unless 
there  is  actually  on  hand  in  cash  funds 
sufficient  to  pay  all  claims  provided  for 
in  preceding  classes  together  with  any 
expense  incurred  trader  class  six:  Provided, 
that  if  there  be  outstanding  warrants  con- 
stituting legal  obligations  such  warrants 
shall  first  be  paid  before  any  expenditure 
*is  authorised  trader  class  6,” 

You  have  also  presented  the  question  whether  or  not  the  re- 
corder of  deeds  can  receive  the  fees,  as  provided  in  House  Bill 
No*  772,  for  1947,  in  view  of  the  fact  that  in  making  up  his 
budget  for  1947  he  made  no  estimate  of  the  fees  he  would  be  entit- 
led to  for  that  year.  ^ 

3ection  10912,  R.  S*  Mo*  1939,  in  part,  provides: 

MIt  is  hereby  made  the  express  duty  of 
every  officer  claiming  any  payment  for 
salary  or  supplies  to  furnish  to  the 
clerk  of  the  county  court,  on  or  before 
the  fifteenth  day  of  January  of  each 
year  an  itemized  statement  of  the  estim- 
ated amount  required  for  the  payment  of 
all  salaries  or  any  other  expense  for 
personal  service  of  whatever  kind  during 
the  current  yea*#  # * **  * * 

Under  the  mandate  of  this  statute  the  recorder  of  deeds  should 
include  in  his  budget  an  estimate  of  the  fees  he  expects  to  re- 
ceive for  rendering  services  as  provided  in  House  Bill  No,  772. 
However,  in  the  case  of  Gill  v,  Buchanan  County,  142  S,  W,(2d) 

665,  the  Supreme  Court  of  Missouri  was  considering  whether  or  not 
a county  Judge  could  recover  the  balance  of  his  salary  which  had 
been  erroneously  budgeted  at  #3000,00  instead  of  #4500*00*  In 
overruling  the  contention  of  the  defendant  county  that  the  plain- 
tiff could  not  recover  because  there  had  not  been  a sufficient 
amount  provided  for  in  the  county  budget  for  the  payment  of  such 
claim,  and  that  the  plaintiff  had  failed  to  demand  payment  at  the 
proper  time,  the  court  said  at  l.c,  669: 
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"«■  «•  ^nevertheless , this  court  haa 

consistently  held  that  mere  failure 
to  claim  the  balance  at  the  time  la 
not  a proper  basis  for  estoppel  in 
these  cases.  Thore  are  several 
reasons  for  this,  all  based  upon  the 
following  differences  between  public 
office  and  private  employment  and  the 
different  situation  of  a municipal 
corporation  or  a governmental  subdiv- 
ision of  the  state  from  a private  per- 
son or  corporation; 

/ 

"First;  Payment  of  salaries  fixed' by 
the  Legislature  is  a duty  imposed  upon 
the  County  by  the  Legislature,  and  the 
county  is  not  entitled  to  assume  that 
hy  paying  a part  of  this  obligation  it 
haa  discharged  the  entire  debt. 

"Second:  To  permit  estoppel  in  such 
cases  would  make  it  possible  for  execu- 
tive or  administrative  officers  to  en- 
croach upon  and  exercise  the  legiaaltlve 
functions  of  fixing  salaries  of  other 
officers  and  even  ignore  the  action  of 
the  Legislature  with  regard  to  them. 

This  is  against  public  policy  for  many 
reasons. 

"Third:  Failure  to  make  a prompt  claim 
cannot  mislead  a county  to  its  detriment 
as  It  might  in  the  case  of  an  Individual 
or  private  corporation,  because  a county 
can  only  be  compelled  to  make  payment  out 
of  tax  revenue  when  thore  is  a surplus  in 
any  year  after  all  necessary  charges  have 
been  met,  or  by  a levy  when  it  is  not  nec- 
essary to  levy  tho  full  amount  authorized 
by  constitutional  limitations  to  meet 
essential  expenses,  or,  if  it  cannot  thus 
create  a surplus  or  raise  funds  by  levy, 
to  pay  otherwise  when  a bond  issue  is 
authorized  by  the  required  majority  of 
its  citizens,  willing  to  approve  it  by 
their  votes.  * **  * & ^In  short,  even  judg- 
ments for  valid  obligations  cannot  cur- 
tail future  essential  governmental  activ- 
ities." 
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In  view  of  the  above  case  it  appears  that  the  recorder  of 
deeds  should  make  an  estimate  of  the  fees  he  expects  to  receive 
as  provided  for  In  House  Bill  No,  772,  supra,  when  he  is  preparing 
his  budget  for  each  year,  but  a failure  to  include  such  estimate 
would  not  be  a bar  to  recovery  and  he  woiild  be  entitled  to  re- 
ceive such  fees  from  the  county  treasury. 


CONCLUSION 


Therefore,  it  Is  our  opinion  that  the  proper  procedure  for  the 
recorder  of  deeds  to  follow  in  collecting  fees  provided  for  In 
House  Bill  No,  772,  Laws  Missouri  1945,  page  1526,  is  to  submit  an 
itemized  statement  of  services  rendered,  and  the  fees  for  such 
services,  to  the  county  treasurer  and  thereafter  said  fees  shall 
be  paid  to  the  recorder  out  of  the  county  treasury.  There  is 
nothing  to  authorize  the  recorder  of  deeds  to  collect  such  fees 
by  withholding  money  out  of  the  proceeds  of  his  office  accumulated 
by  the  collection  of  other  fees,  <<rhat  fees  for  services  ren- 

dered in  1947  can  be  collected  from  the  county  treasurer  although 
there  was  no  estimate  made  by  the  recorder  for  such  services  and 
fees  in  his  budget  for  1947.  But  we  believe  that  payment  of  these 
fees  must  be  made  from  surplus  funds  available  after  all  expenses 
for  the  current  year  have  been  paid.  Beginning  with  the  year  1948, 
the  recorder  of  deeds  when  he  is  preparing  his  budget,  should  make 
an  estimate  of  the  fees  he  expects  to  receive  and  Include  said 
estimate  in  his  budget. 

Respectfully  submitted. 


RICHARD  F.  TI10MF30N 

Assistant  Attorney  General 

RFTtmw 

Enc, 

APPROVED : 


!•;.  TAYLOR 

Attorney  General 


CONTACT  LENSES: 

STATE  BOARD  OF  OPTOMETRY: 


One  who  examines  the  eye  to 
determine  whether  contact 
lenses  should  be  used  to  cor- 
rect defects  or  abnormal  conditions,  or  who  takes  an  impression 
mold  of  the  eyeball,  or  who  fits  a contact  lens  to  the  eye,  must 
be  an  optometrist,  possessing  a certificate  of  registration  from 
State  Board  of  Optometry,  or  a physician  or  surgeon,  licensed  to 
practice  in  this  state. 


January  6,  1947 


Dr.  J.  R.  Bockhorst,  Secretary 
Missouri  State  Board  of  Optometry 
4023A  West  Florissant  Avenue 
St.  Louis  7,  Missouri 

Dear  Sir: 


This  is  in  answer  to  your  letter  of  recent  date,  request- 
ing an  official  opinion  of  this  department,  and  reading  as 
follows : 


"At  the  recent  meeting  of  the  State  Board 
of  Optometry,  the  Board  requested  me  to 
seek  your  opinion  as  to  whether  under  Mis- 
souri law  a person  engaging  in  the  prac- 
tice of  prescribing  and  fitting  contact 
lenses  is  required  to  possess  a license 
either  as  an  optometrist  or  as  a physician 
and  surgeon. 

"Contact  lenses,  which  are  becoming  increas- 
ingly popular,  are  used  in  lieu  of  ordinary 
lenses  for  the  correction  of  visual  defects. 
They  are  'worn  under  the  eyelids  and  in  di- 
rect contact  with  the  forward  part  of  the 
eyeball,  touching  the  sclera  surrounding 
the  cornea  with  the  corneal  area  of  the  lens 
usually  not  in  contact  with  the  surface  of 
the  eyeball.  The  lens  itself,  made  either 
of  glass  or  plastic,  is  so  ground  as  to  fo- 
cus light  in  accordance  with  the  require- 
ments of  the  individual  patient  and  to  cor- 
rect his  individual  visual  variations  from 
normal.  The  contact  lens  is  made  from  molds 
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which  are  made  by  placing  over  the  eyeball 
an  impressionable  material  into  which  the 
form  and  surface  conditions  of  the  eyeball 
of  the  particular  patient  are  impressed. 

From  this  mold  the  lens  is  cast  and  the 
corrective  qualities  required  for  the  par- 
ticular patient  incorporated  into  the  lens 
by  grinding  or  other  means  to  develop  the 
proper  refractive  qualities.  When  the  lens 
has  been  prepared  and  the  necessary  refrac- 
tive qualities  incorporated  therein,  it  is 
then  fitted  to  the  eye  and  corrections  made 
to  secure  a proper  fit,  irregularities  be- 
ing removed  by  grinding.  When  the  contact 
lens  is  complete  and  properly  fitted,  it  is 
necessary  to  instruct  the  patient  in  its 
proper  use.'  * * * 'The  operations  involved 
in  the  making  of  the  mold  for  such  contact 
lense,  the  fitting  and  other  required  op- 
erative procedures  are  delicate  and  may  re- 
sult in  infection  of  or  trauma  to  the  eye 
if  inexpertly  performed.  Furthermore,  such 
devices  must  be  minutely  exact  in  fit  to 
function  properly. ' 

"You  will  be  interested  to  know  that,  to 
our  knowledge,  in  every  State  in  which  an 
opinion  has  been  sought  on  this  question, 
the  Attorney  General  has  ruled  that  a per- 
son engaging  in  the  practice  of  prescribing 
and  fitting  contact  lenses  must  possess  a 
license  either  as  an  optometrist  or  as  a 
physician  and  surgeon. 

"I  am  enclosing  an  original  and  copy  of  re- 
cent opinions  given  by  the  Attorneys  General 
of  Illinois  and  Oregon  on  this  subject.  You 
may  retain  the  copies  for  your  file.  Will 
you  be  so  kind  as  to  return  the  originals  to 
me  when  you  send  your  opinion." 

Your  further  letter,  in  reply  to  our  request  for  additional 
information,  reads,  in  part,  as  follows: 

"In  compliance  with  your  request  for  informa- 
tion regarding  the  educational  qualifications 
of  an  optometrist,  I am  sending  under  sepa- 
rate cover,  the  annual  catalogs  issued  by 
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several  Colleges  and  Universities  that  are 
teaching  accredited  optometric  courses  of 
four  thousand  hours  of  instruction  and  con- 
ferring the  degree  Doctor  of  Optometry , or 
Bachelor  of  Science  in  Optometry  upon  com- 
pletion of  the  course. 

"I  believe  that  from  this  set  of  catalogs, 
you  will  be  able  to  know  that  contact  lenses 
should  be  prescribed  and  fitted  only  by  an 
optometrist  or  a physician  and  surgeon  duly 
licensed  as  such  by  the  State  of  Missouri. 

"In  the  catalog  of  the  Pennsylvania  State 
College  of  Optometry,  refer  to  pages  30 
through  48.  In  the  catalog  of  The  Ohio 
State  University  Bulletin,  Department  of 
Optometry,  see  pages  25  through  36.  In  the 
Booklet  of  Southern  College  of  Optometry, 
see  pages  15  through  28.  In  the  Columbia 
University  Bulletin  of  Information,  Announce- 
ment of  Professional  Courses  in  Optometry, 
see  pages  21  through  28. 

"It  should  be  noted  that  in  every  such 
course  the  subjects  of  Ocular  Anatomy, 

Histology  and  Pathology  are  taught,  so 
that  the  optometrists  are  well  prepared 
in  the  knowledge  of  eye  structures  and  the 
effect  of  diseases  and  injuries  upon  these 
structures . 

"It  should  be  observed,  however,  that  the 
prescription  and  fitting  of  contact  lenses, 
while  requiring  a high  degree  of  profes- 
sional skill  by  those  trained  in  the  art 
of  refracting,  does  not  involve  'treating' 
the  eyes. 

"There  are  only  a handfull  of  apprentices 
in  the  entire  State,  but  even  before  these 
men  will  be  licensed  to  practice  Optometry 
by  our  State  Board,  they  will  have  to  pass 
the  same  State  Board  Examinations  in  the 
same  subjects  as  the  men  who  study  Optometry 
in  professional  schools." 

The  sections  of  the  Missouri  statutes  dealing  with  the  prac- 
tice of  optometry,  relative  to  your  inquiry,  are  the  following: 
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"After  the  first  day  of  October,  1921,  it 
shall  be  unlawful  for  any  person  to  prac- 
tice optometry  or  attempt  to  practice  op- 
tometry without  a certificate  of  registra- 
tion as  a registered  optometrist  issued  by 
the  state  board  of  optometry.  After  the 
first  day  of  October,  1943,  it  shall  be  un- 
lawful for  any  person  to  serve,  or  attempt 
to  serve  as  an  apprentice  under  a regis- 
tered optometrist  without  a certificate  of 
registration  as  a registered  apprentice  is- 
sued by  the  state  board  of  optometry  prior 
to  said  first  day  of  October,  1943,  or  re- 
newal of  such  certificate.  No  new  certifi- 
cate of  registration  shall  be  issued  to  any 
apprentice  after  October  1,  1943." 

Section  10113,  R.  S.  Mo.  1939,  which  defines  the  practice 
of  optometry,  reads  as  follows: 

"Any  one  of  any  combination  of  the  follow- 
ing practices  constitutes  the  practice  of 
optometry : 

" (a)  The  examination  of  the  human  eye, 
without  the  use  of  drugs,  medicines  or 
surgery,  to  ascertain  the  presense  of  de- 
fects or  abnormal  conditions  which  can  be 
corrected  by  the  use  of  lenses,  prisms  or 
ocular  exercises. 

" (b)  The  employment  of  objective  or  sub- 
jective mechanical  means  to  determine  the 
accommodative  or  refractive  states  of  the 
human  eye  or  the  range  of  power  of  vision 
of  the  human  eye. 

" (c)  The  prescription  or  adaptation  with- 
out the  use  of  drugs,  medicines  or  surgery, 
of  lenses,  prisms,  or  ocular  exercises  to 
correct  defects  or  abnormal  conditions  of 
the  human  eye  or  to  adjust  the  human  eye 
to  the  conditions  of  special  occupation. 

No  registered  apprentice  may  independently 
practice  optometry.  A registered  appren- 
tice may,  however,  under  the  immediate  per- 
sonal supervision  of  a registered  optome- 
trist, assist  a registered  optometrist  in 
the  practice  of  optometry." 
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Exemptions  from  the  operation  of  Chapter  66,  R.  S.  Mo. 

1939,  which  includes  Sections  10109  to  10126,  are  found  in 
Section  10114,  R.  S.  Mo.  1939,  which  reads  as  follows: 

"The  following  persons,  firms  and  corpora- 
tions are  exempt  from  the  operation  of  this 
act : 

"'(a)  Physicians  or  surgeons  of  any  school 
lawfully  entitled  to  practice  in  this  state. 

" ' (b)  Persons,  firms  and  corporations  who 
sell  eye  glasses  or  spectacles  in  a store, 
shop  or  other  permanently  established  place 
of  business  on  prescription  from  persons  au- 
thorized under  the  laws  of  this  state  to 
practice  either  optometry  or  medicine  and 
surgery. 

(c)  Persons,  firms  and  corporations  who 
manufacture  or  deal  in  eye  glasses  or  spec- 
tacles in  a store,  shop  or  other  permanently 
established  place  of  business,  and  who  nei- 
ther practice  nor  attempt  to  practice  opto- 
metry, and  who  do  not  use  a trial  case,  trial 
frame,  test  card,  vending  machine  or  other 
mechanical  means  to  assist  the  customer  in 
selecting  glasses.  ' " 

Qualifications  for  a certificate  of  registration  as  a reg- 
istered optometrist  are  found  in  Section  10115,  Laws  of  Missouri, 
1943,  page  974,  which  reads  as  follows: 

"A  person  is  qualified  to  receive  a certi- 
ficate of  registration  as  a registered  op- 
tometrist: 

"(a).  Who  is  at  least  21  years  of  age. 

"(b).  Who  is  of  good  moral  character  and 
temperate  habits . 

"(c).  Who  has  graduated  from  a high  school 
or  secondary  school  approved  by  the  state 
board  of  optometry  or  who  has  completed  an 
equivalent  course  of  study  as  determined  by 
an  examination  conducted  by  the  state  board 
of  optometry. 
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"(d).  Who  has  graduated  from  a school  of  op- 
tometry approved  by  the  state  board  of  optom- 
etry or  who  has  studied  for  three  years  as  a 
registered  apprentice  under  an  optometrist 
registered  under  the  laws  of  this  state,  pro- 
vided, that  said  three  years  of  study  as  a 
registered  apprentice  shall  have  been  started 
prior  to  October  1,  1943. 

" (e) . Who  has  passed  a satisfactory  exami- 
nation conducted  by  the  state  board  of  op- 
tometry to  determine  his  fitness  to  receive 
a certificate  of  registration  as  a regis- 
tered optometrist. " 

Section  10117,  R.  S.  Mo.  1939,  which  provides  for  the  ex- 
amination of  applicants  for  certificates  of  registration  as  reg- 
istered optometrists,  reads  as  follows: 

"The  state  board  of  optometry  shall  hold 
examinations  of  applicants  for  certifi- 
cates of  registration  as  registered  op- 
tometrists at  such  times  and  places  as  it 
may  determine.  The  examination  of  appli- 
cants for  certificates  of  registration  as 
registered  optometrists  may  include  both 
practical  demonstrations  and  written  and 
oral  tests,  and  shall  embrace  the  subjects 
normally  taught  in  schools  of  optometry 
approved  by  the  state  board  of  optometry." 

Section  10122,  Laws  of  Missouri,  1943,  page  975,  provides 
as  follows : 

"Upon  payment  of  the  required  fee,  an  ap- 
plicant who  is  an  optometrist,  registered 
or  licensed  under  the  laws  of  another  state 
or  territory  of  the  United  States,  or  of  a 
foreign  country  or  province  may , without 
examination,  be  granted  a certificate  of 
registration  as  a registered  optometrist 
by  the  state  board  of  optometry  in  its  dis- 
cretion, upon  the  following  conditions: 

" (a) . That  the  applicant  is  at  least  twenty- 
one  years  of  age,  of  good  moral  character 
and  temperate  habits;  and 


-6- 


Dr.  J.  R.  Bockhorst 


" (b) . That  the  requirements  for  the  regis- 
tration or  licensing  of  optometrists  in  the 
particular  state,  territory,  county  or  pro- 
vince, where,  at  the  date  of  the  license,  sub- 
stantially equal  to  the  requirements  then  in 
force  in  this  state.  The  fee  to  be  paid  by 
an  applicant  for  an  examination  to  determine 
his  fitness  to  receive  a certificate  of  reg- 
istration as  a registered  optometrist  is 
$10.00.  The  fee  to  be  paid  by  an  applicant 
for  a certificate  of  registration  as  a reg- 
istered optometrist  is  $15.00.  The  fee  to 
be  paid  by  an  applicant  for  a certificate 
of  registration  as  a registered  optometrist, 
who  applies  therefor  pursuant  to  the  pro- 
vision of  section  10118  of  this  chapter, 
prior  to  the.  first  day  of  October,  1921,  is 
$10.00.  The  fee  to  be  paid  upon  the  renew- 
al of  a certificate  of  registration  is  $5.00. 

The  fee  to  be  paid  for  the  restoration  of 
an  expired  certificate  of  registration  as 
a registered  optometrist  is  $10.00." 

It  is  clear  that  the  determination  of  whether  or  not  lenses, 
or  prisms,  or  ocular  exercises  are  needed  in  any  particular  case 
to  correct  defects  or  abnormal  conditions  of  the  human  eye,  or 
to  adjust  the  human  eye  to  the  conditions  of  special  occupation, 
must  be  made  by  an  optometrist  or  a physician  or  surgeon,  since 
such  determination  is,  under  the  provisions  of  Section  10113, 

R.  S.  Mo.  1939,  made  the  practice  of  optometry,  and  only  those 
having  a certificate  as  a registered  optometrist  or  licensed  as 
a physician  or  surgeon  in  this  state  may,  under  the  provisions 
of  Section  10109,  Laws  of  Missouri,  1943,  page  974,  and  Section 
10114,  R.  S.  Mo.  1939,  engage  in  the  practice  of  optometry  in 
this  state,  and  this  would  necessarily  include  the  determina- 
tion of  whether  or  not  contact  lenses  are  needed  in  any  par- 
ticular case. 

In  your  letter,  you  quote  from  a request  for  an  opinion  of 
the  Attorney  General  of  Illinois,  as  follows: 

"The  operations  involved  in  the  making  of 
the  mold  for  such  contact  lenses,  the  fit- 
ting and  other  required  operative  proce- 
dures are  delicate  and  may  result  in  in- 
fection of  or  trauma  to  the  eye  if  inex- 
pertly performed.  Furthermore,  such  de- 
vices must  be  minutely  exact  in  fit  to 
function  properly." 
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It  is  obvious  from  the  quoted  statement  that  one  who  makes 
the  mold  for  contact  lenses  and  fits  the  lenses  properly  to  the 
eye  must  have  a thorough  knowledge  of  the  eye  structure  in  order 
that  such  taking  of  the  mold  and  fitting  of  the  lenses  may  not 
result  in  injury  to  or  infection  of  the  eye,  and  in  order  that 
the  lenses  may  function  properly. 

We  have  examined  the  catalogs  of  the  Pennsylvania  State 
College  of  Optometry,  the  Ohio  State  University,  School  of  Op- 
tometry, the  Southern  College  of  Optometry,  and  the  Columbia 
University,  School  of  Optometry,  and  find  that  in  each  of  these 
schools  of  optometry  a thorough  and  comprehensive  course  of 
study  of  the  structure  of  the  eye  is  found,  including  the  dis- 
section of  the  eye  in  the  orbit  and  when  removed,  as  well  as  a 
study  of  all  the  various  structures  of  the  eye  under  the  micro- 
scope. The  course  of  instruction  in  the  universities  listed 
would  undoubtedly  give  the  requisite  knowledge  and  training  to 
properly  fit  contact  lenses  to  one  who  had  completed  the  course 
at  such  university. 

Section  10115,  Laws  of  Missouri,  1943,  page  974,  quoted 
above,  provides  that  before  one  is  qualified  to  receive  a cer- 
tificate of  registration  as  a registered  optometrist  in  Mis- 
souri, he  must  have  been  graduated  from  a school  of  optometry 
approved  by  the  State  Board  of  Optometry,  or  must  have  started 
a three-year  apprenticeship  under  a registered  optometrist  of 
this  state  before  October  1,  1943,  and  that  such  person  must 
also  pass  an  examination  conducted  by  the  State  Board  of  Op- 
tometry of  this  state.  The  requirements  of  said  Section  10115 
that  must  be  met  before  one  is  qualified  to  receive  a certifi- 
cate of  registration  as  a registered  optometrist  are  such  that 
anyone  who  meets  all  the  requirements  set  out  in  said  section 
possesses  a sufficient  knowledge  of  the  eye  structure  to  prop- 
erly prescribe  and  fit  contact  lenses,  since  the  examination 
given  by  the  State  Board  of  Optometry  must  be  passed  satisfac- 
torily by  the  applicant  before  a certificate  is  issued  by  the 
State  Board. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that,  un- 
der the  laws  of  this  state,  one  who  examines  the  eye  to  ascertain 
the  presence  of  defects  or  abnormal  conditions  which  may  be  cor- 
rected by  the  use  of  contact  lenses,  or  who  takes  an  impression 
mold  of  the  eyeball  from  which  a contact  lens  is  to  be  cast,  or 
who  determines  the  corrective  qualities  to  be  incorporated  in  the 
lens,  or  adjusts  or  fits  the  lens  to  the  eye,  must  be  an  optome- 
trist, possessing  a certificate  of  registration  as  a registered 
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optometrist  issued  by  the  Board  of  Optometry  of  Missouri,  or  a 
physician  or  surgeon,  licensed  to  practice  in  this  state. 

Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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JURORS:  Sheriff  should  summon  jurors  to  serve  in 

MAGISTRATE  COURT:  magistrate  court  from  body  of  county,  such 

jurors  to  have  same  qualifications  as  ju- 
rors chosen  for  regular  petit  jury,  and  to 
be  paid  as  provided  in  Sec.  13419,  R.  S. 
Mo.  1939,  from  costs  collected  in  cause  in 
which  jurors  serve. 


January  11,  1947 


Honorable  A.  J.  Bolinger 
Judge  of  the  Magistrate  Court 
Versailles,  Missouri 

Dear  Sir: 


This  office  is  in  receipt  of  your  request  for  our  opin- 
ion in  which  you  ask  concerning  the  qualifications,  manner 
of  selection  and  amount  of  pay  of  jurors  in  the  new  magis- 
trate court. 


Senate  Bill  No.  207,  enacted  by  the  63rd  General  Assem- 
bly, and  effective  by  its  own  provision  on  the  1st  day  of 
January,  1947,  so  far  as  this  discussion  is  concerned  (Sec- 
tion 146) , contains  the  following  provisions  relating  to  the 
selection  and  qualifications  of  jurors  in  the  magistrate 
court : 


"Section  98.  Before  the  magistrate  shall 
commence  an  investigation  of  the  merits  of 
the  cause,  by  an  examination  of  the  wit- 
nesses, or  the  hearing  of  any  other  testi- 
mony, either  party  may  demand  that  the  cause 
be  tried  by  a jury,  which  jury  shall  be  com- 
posed of  twelve  good  and  lawful  persons  hav- 
ing the  qualifications  of  jurors  in  the  cir- 
cuit court,  unless  the  parties  shall  agree 
on  a less  number,  in  which  case  the  jury 
shall  consist  of  the  number  agreed  upon, 
not  less  than  six;  Provided,  that  three- 
fourths  or  more  of  the  jurors  concurring 
may  return  a verdict,  which  shall  have  the 
same  force  and  effect  as  if  rendered  by  the 
entire  panel.  If  the  verdict  be  rendered 
by  the  entire  panel,  the  foreman  alone  may 
sign  it,  but  if  rendered  by  a less  number 
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than  the  entire  panel,  it  shall  be  signed 
by  all  the  jurors  who  agree  to  it. 

"Section  99.  The  magistrate  shall  issue 
a summons  directed  to  the  sheriff  or  other 
officer  provided  by  law,  commanding  him  to 
summon  eighteen,  or  six  more  than  the  par- 
ties may  have  agreed  upon,  good  and  lawful 
persons  of  the  county,  qualified  to  serve 
as  jurors  in  the  circuit  court  of  the  said 
county,  who  shall  be  nowise  of  kin  to  ei- 
ther party,  nor  interested  in  the  suit,  to 
appear  before  such  magistrate  at  a time  and 
place  named  therein  to  make  a jury  for  the 
trial  of  the  action  between  the  parties 
named  in  the  summons . 

"Section  100.  The  sheriff  or  other  officer 
provided  by  law  shall  execute  such  jury  sum- 
mons fairly  and  impartially,  and  shall  not 
summon  any  person  who  he  has  reason  to  be- 
lieve is  biased  or  prejudiced  for  or  against 
either  of  the  parties.  Jurors  shall  be  per- 
sonally served,  and  the  sheriff  or  other  of- 
ficer provided  by  law  shall  make  a list  of 
the  persons  summoned,  which  he  shall  certify 
and  annex  to  the  summons,  and  return  to  the 
magistrate.  If  a sufficient  number  of  com- 
petent jurors  cannot  be  obtained  from  the 
panel  returned,  the  sheriff  or  other  offi- 
cer provided  by  law  shall  immediately  sum- 
mon others  to  serve  in  their  places." 

The  qualifications  of  jurors  in  the  circuit  court,  re- 
ferred to  in  both  Section  98  and  Section  99,  supra,  are  to  be 
found  in  Section  697,  R.  S.  Mo.  1939,  which  is  as  follows: 

"Every  juror,  grand  and  petit,  shall  be  a 
male  citizen  of  the  state,  resident  of  the 
county,  sober  and  intelligent,  of  good  rep- 
utation, over  twenty-one  years  of  age  and 
otherwise  qualified." 

While  you  suggest  that  the  word  "qualifications"  in  re- 
ferring to  and  modifying  the  word  "jurors"  may  refer  to  the 
manner  of  selection  of  a juror  as  well,  and  that  jurors  in  the 
magistrate  court  must  be  drawn  in  the  manner  provided  in  Sec- 
tion 706,  R.  S.  Mo.  1939,  we  cannot  concur,  as  we  believe  the 
qualifications  referred  to  are  those  set  out  in  Section  697, 
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supra,  and  mean  certain  essentials  possessed  by  the  individual 
selected,  at  the  time  he  is  to  act  as  a juror,  regardless  of 
the  manner  in  which  he  came  to  be  chosen. 

In  passing,  it  should  be  mentioned  that  no  longer  must  a 
juror  be  a male  citizen,  because  of  provisions  of  the  1945  Con- 
stitution of  Missouri  and  legislation  thereunder. 

We  invite  attention  to  the  first  sentence  of  Section  99, 
supra,  where  we  find,  " * * * summons  directed  to  the  sheriff 

* * * commanding  him  to  summon  eighteen  * * *"  (underscoring 
ours) , and,  continuing,  "good  and  lawful  persons  of  the  coun- 
ty." To  us,  it  seems  that  a selection  of  a jury  from  the  body 
of  the  county  is  contemplated. 

These  views  are  given  further  support  by  language  in  Sec- 
tion 100,  supra,  where  we  find,  "The  sheriff  or  other  officer 

* * * shall  execute  such  jury  summons  fairly  and  impartially, 
and  shall  not  summon  any  person  * * *. " This  is  susceptible 
of  no  other  meaning  than  that  the  sheriff  is  to  use  his  dis- 
cretion in  "picking  up"  men  who  have  the  same  qualifications 
as  would  be  required  of  them  if  they  were  serving  in  the  cir- 
cuit court.  A contrary  interpretation  would  mean  that  the 
jury  in  the  magistrate  court,  selected  from  the  regular  panel 
chosen  for  the  circuit  court,  would  rehear  the  case  on  appeal 
from  the  magistrate  court,  or  at  least  have  the  opportunity 
to  do  so. 

We  find  no  provision  in  any  bill  or  statute  relating  di- 
rectly to  the  pay  of  jurors  in  the  magistrate  court.  However, 
magistrate  courts  are  now  courts  of  record,  as  provided  by 
Section  19  of  Senate  Bill  No.  207: 

"Magistrate  courts  shall  be  courts  of  rec- 
ord. * * * " 

This  being  true,  we  believe  the  compensation  of  jurors  is 
governed  by  Section  13419,  R.  S.  Mo.  1939,  which  is,  in  part, 
as  follows: 

"Jurors  shall  be  allowed  fees  for  their 
services  as  follows: 

***** 

"For  each  person  summoned,  attending  and 
reporting  to  any  court  of  record,  per 
day,  except  as  otherwise  provided  by 
law 1.00 
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"For  each  mile  traveled  in  going  to  and 
returning  from  the  place  of  trial,  in 
attending  any  trial  before  a court  of 
record,  per  mile 05 

"All  fees  allowed  jurors  as  above  shall  be 
taxed  as  costs  in  the  cases,  respectively, 
in  which  they  were  summoned;  but  juries 
serving  in  more  than  one  case  on  the  same 
day,  at  the  same  place,  shall  only  be  al- 
lowed fees  in  one  case;  and  any  juror,  who 
shall  claim  fees  for  attending  in  two  or 
more  cases,  on  the  same  day,  at  the  same 
place,  shall  not  be  allowed  fees  for  that 
day . " 

Without  quoting  at  length  Section  13398,  R.  S.  Mo.  1939, 
that  section  provides  for  the  collection  of  the  jurors'  fees 
mentioned,  and  in  the  absence  of  a provision  authorizing  the 
payment  of  jurors  from  the  county  funds  or  other  sources,  we 
must  hold  that  payment  of  the  jurors  in  any  case  is  dependent 
upon  the  collection  of  the  proper  fees  from  the  party  to  the 
litigation  against  whom  the  costs  are  properly  chargeable. 

We  are  cognizant  of  Sections  723,  724  and  725,  all  in 
R.  S.  Mo.  1939,  and  which  apparently  relate  to  jurors  in 
courts  in  general,  but  consider  them  inapplicable  because  of 
Section  696,  R.  S.  Mo.  1939,  and  the  title  of  the  article. 
Section  696  states  that  "except  as  otherwise  provided  by  law," 
jurors  shall  be  paid  and  summoned  as  set  out  in  the  article, 
while  the  article  is  styled  "Grand  and  Petit  Juries." 

CONCLUSION 


Summarizing  our  conclusions,  it  is  the  opinion  of  this  of- 
fice that  the  sheriff  or  other  designated  officer  should  summon 
jurors  to  serve  in  the  magistrate  court  from  the  body  of  the 
county,  such  jurors  to  have  the  same  qualifications  as  jurors 
chosen  from  the  regular  petit  jury  in  the  county,  and  that  such 
jurors  should  be  paid  as  provided  in  Section  13419,  R.  S.  Mo. 
1939,  from  costs  collected  in  the  cause  in  which  the  jurors 
serve,  as  provided  in  the  latter  section. 

Respectfully  submitted, 

APPROVED : 


ROBERT  L.  HYDER 
Assistant  Attorney  General 

J.  E.  TAYLOR 
Attorney  General 
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SCHOOL  FUND?  , Fines  for  violation  of  the  Criminal  Laws,  in- 
CONSERVATlON t eluding  the  violation  of  the  Fish  and  Came  or 
. Conservation  Laws  and  Regulations,  should  be 
\ \ paid  to  the  Gounty  school  fundj  the  magistrate 
is  not  under  a duty  of  forwarding  the  same  to 
the  Department  of  Revenue j the  same  does  not 
go  to  the  credit  of  the  Conservation  Commission. 


January  22,  1947 


Honorable  A.  J.  Bollnger 
Judge  of  the  Probate  Court 
Versailles,  Missouri 
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Dear  Sir? 

This  acknowledges  your  request,  which  Is  as  follows? 

"Section  7,  Article  9 of  the  recent 
constitution  not  much  changed  from 
Section  8,  Article  11,  of  the  1875 
Constitution  provides,  that  all  fines 
and  penalties  for  breach  of  the  penal 
laws  of  the  state  shall  be  paid  into 
the  county  school  fund. 

"Sections  10  and  11  of  Senate  Bill  366 
make  it  the  duty  of  the  Magistrate  to 
report  to  the  Conservation  Commission 
all  fines  assessed  for  violation  of  the 
fish  and  game  law  and  to  transmit  the 
said  monies  to  the  department  of  revenue; 
which  shall  deposit  the  same  to  the 
credit  of  the  Conservation  Commission, 

"Are  not  these  provisions  in  conflict 
with  the  constitution,  and  to  whom  shall 
we  pay  fines  collected  for  such  viola- 
tions?" 

Replying  thereto,  it  appears  that  Senate  Committee 
Substitute  for  Senate  Bill  No*  366  repeals  Sections  8864  to 
8882,  R.S.  1939,  and  enacts  in  lieu  thereof  twenty-seven  new 
sections  covering  the  powers  of  the  Conservation  Commission, 
Section  11  of  said  bill  provides,  impart,  as  follows? 

"All  moneys  payable  under  «he  provisions 
of  this  chapter  shall  be  promptly  trans- 
mitted to  the  division  of  collection  in 
the  department  of  revenue,  which  shall 
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deposit  the  same  In  the  state  treasury 

to  the  credit  of  the  conservatlon  Commission. 

# * * #" 

Your  question  becomes  one  of  statutory  construction  and 
perhaps  more  so  than  it  does  of  whether  there  is  a conflict 
between  the  constitutional  provisions.  Your  question  concisely 
stated  appears  to  be  thlsi  Should  fines  collected  for  breach 
of  the  laws  or  regulations  of  the  Conservation  Commission  be 
sent  to  the  Department  of  Revenue  and  be  by  them  deposited  in 
the  State  treasury  to  the  credit  of  the  Conservation  Commission? 

Section  T of  Article  IX  of  the  1945  Missouri  Constitution 
provides,  among  other  things,  with  reference  to  school  moneys, 
as  follows* 


"*  * * * All  interest  accruing  from  invest- 
ment of  the  county  school  fund,  the  clear 
proceeds  of  all  penalties,  forfeitures  and 
fines  collected  hereafter  for  any  breach 
of  the  penal  laws  of  the  State,  the  net 
proceeds  from  the  sale  of  estrays,  anda&ll 
other  moneys  coming  Into  said  funds  shall 
be  distributed  annually  to  the  schools  of 
the  several  counties  according  to  law," 

Seotion  43  of  Article  IV  of  the  1945  Missouri  Constitution, 
with  reference  to  the  Conservation  Commission,  provides: 

"The  fees,  moneys,  or  funds  arising  from 
the  operation  and  transactions  of  the  com- 
mission and  from  the  application  and  the 
administration  of  the  laws  and  regulations 
pertaining  to  the  bird,  fish,  game,  for- 
estry and  wildlife  resources  of  the  state 
and  from  the  sale  of  property  used  for  said 
purposes,  shall  be  expended  and  used  by  the 
commission  for  the  oontrol,  management, 
restoration,  conservation  and  regulation  of 
the  bird,  fish,  game,  forestry  and  wildlife 
resources  of  the  state,  including  the  par- 
chase  or  other  acquisition  of  property  for 
said  purposes,  and  for  the  administration 
of  the  laws  pertaining  thereto,  and  for  no 
other  purpose." 
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Seetlon  8 of  Article  XI  of  our  1075  Constitution,  per 
tainlng  to  the  county  school  fund,  provided i 

"All  moneys,  stocks,  bonds,  lands  and 
other  property  belonging  to  a county 
school  fund,  also  the  net  proceeds  from 
the  sale  of  e strays,  also  the  clear  pro- 
ceeds of  all  penalties  and  forfeitures, 
and  of  all  fines  collected  In  the  several 
counties  for  any  breach  of  the  penal  or 
military  laws  of  the  State,  end  all  moneys 
which  shall  be  paid  by  persons  as  an 
equivalent  for  exemption  from  military 
duty,  shall  belong  to  and  be  securely  in- 
vested and  sacredly  preserved  In  the 
several  counties  as  a county  public  school 
fundj  the  Income  of  which  fund  shall  be 
faithfully  appropriated  for  establishing 
and  maintaining  free  public  schools  in  the 
several  counties  of  this  State 1" 


Section  16  of  Article  XIV  of  our  1875  Constitution,  per 
tainlng  to  the  powers  of  the  Conservation  Commission,  which 
was  adopted  as  an  amendment  In  1937#  provided,  among  other 
things,  the  following* 

» * * # # The  fees,  monies,  or  funds 
arising  from  the  operation  and  trans- 
actions of  said  Commission  and  from  the 
application  and  the  administration  of 
the  laws  and  regulations  pertaining  to 
the  bird,  fish,  game,  forestry  and  wild 
life  resources  of  the  State  and  from  the 
sale  of  property  used  for  said  purposes, 
shall  be  expended  and  used  by  said  Com- 
mission for  the  control,  management, 
restoration,  conservation  and  regulation 
of  the  bird,  fish,  game,  forestry  and 
wild  life  resources  of  the  State,  in- 
cluding the  purchase  or  other  acquisition 
of  property  for  said  purposes,  and  for 
the  administration  of  the  laws  pertaining 
therato  and  for  no  other  purpose,  * * *" 
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It  will  be  seen  from  the  above  that  the  provisions  of 
the  conservation  amendment,  which  was  in  1937  adopted  as 
part  of  the  Constitution  of  1875,  were  carried  forward  Into 
the  1945  Constitution  without  change  insofar  as  concerns 
the  powers  of  the  Conservation  Commission  over  monies,  fees 
or  funds  arising  from  the  operation  and  transactions  of  the 
Commission  and  from  the  application  and  administration  of 
the  laws  and  regulations  pertaining  to  the  bird,  fish,  game, 
forestry  and  wildlife  resources  of  the  State,  etc.  It  would 
seem,  therefore,  that  if  there  is  any  change  in  the  consti- 
tutional law  regarding  disposition  of  fines,  the  change  must 
be  on  account  of  changes  In  the  constitutional  provisions  of 
Section77  of  Article  IX  of  the  1945  Constitution  from  what 
the  provisions  ©n  the  same  subject  were  in  Section  8 of 
Article  XI  of  the  1875  Constitution.  Both  of  said  last  two 
mentioned  sections  are  found  in  the  Constitution  under  the 
article  on  education. 

Said  Section  7 of  Article  IX  of  the  1945  Constitution 
has  two  new  provisions,  to  wit,  (1)  that  "all  real  estate, 
loans  and  Investments  now  belonging  to  the  various  county 
and  township  school  funds  1 shall  be  liquidated  and  reinvested 
in  bonds,  "and  sacredly  preserved  as  a county  school  fund," 
and  (2)  that  any  county  may  by  a majority  vote  "elect  to 
distribute  annually  to  its  school*  the  proceeds  of  the  liqui- 
dated school  fund,  in  such  manner  as  may  be  prescribed  by 
law. 

The  said  Section  8 of  Article  XI  of  the  I87S  Constitution 
provides  that  "the  clear  proceeds  of  all  penalties  and  for- 
feitures, and  of  all  fines  collected  in  the  several  counties 
for  any  breach  of  the  penal  or  military  laws  ©f  the  State, 

* * * shall  belong  to  and  be  securely  Invested  and  sacredly 
preserved  in  the  several  counties  as  a county  public  school 
fundj  the  Income  of  Which  fund  shall  be  faithfully  appropriated 
for  establishing  and  maintaining  free  public  schools  in  the 
several  counties  of  this  State. 

Section  7 of  Article  IX  of  the  1945  Constitution  pro- 
vides that  the  county  school  fund  shall  consist  of  the  present, 
at  that  time,  county  school  funds  but  that  they  be  converted 
Into  bonds  "and  sacredly  preserved  as  a county  school  fund." 

It  also  gives  the  option  by  a majority  vote  to  "distribute 
annually"  said  funds,  if  and  when  the  Legislature  so  provides 
by  law. 

In  the  1945  Constitution  said  Section  7 provides  that 
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all  interest  accruing  from  the  county  school  fund  shall  ba 
distributed  annually  to  the  several  county  schools  "according 
to  law,”  In  the  1875  Constitution  the  similar  section  (8  of 
Article  XI)  provided  that  "the  income  of  which  fund  shall  be 
faithfully  appropriated  for  establishing  and  maintaining  free 
public  schools,"  and  this  provision  appears  to  be  the  same 
in  the  one  as  in  the  other  Constitution. 

However,  said  Section  7 of  Article  IX  of  the  Constitution 
of  1945#  while  using  the  same  wording  as  to  fines,  to  wit, 

"the  clear  proceeds  of  all  penalties,  forfeitures  and  fines 
collected  hereafter  for  an$r  breach  of  the  penal  laws  of  the 
State,"  requires  that  they  be  "distributed  annually  to  the 
schools  of  the  several  counties  according  to  law."  But 
Section  8 of  Article  XI  of  the  1875  Constitution  required 
said  clear  proceeds  of  all  penalties  and  forfeitures,  and  of 
all  fines  collected  for  breach  of  the  penal  laws,  to  be 
(not  distributed)  "securely  Invested  and  sacredly  preserved" 
as  a county  public  school  fund. 

While  it  will  be  seen  that  there  are  a number  of  changes 
made  by  the  1945  Constitution  from  the  provisions  of  the  1875 
organic  law,  yet  they  do  not  on  principle  or  in  terms  change 
the  disposition  of  the  fines  assessed  and  collected  on  account 
of  violation  of  the  Fish  and  dame  Law.  The  fact  that  the  new 
Constitution  provides  the  money  arising  from  such  fines  shall 
be  distributed  instead  of  preserved  (as  the  old  Constitution 
did)  can  be  no  reason  for  saying  they  shall  be  paid  to  a 
different  body. 


The  section  in  the  old  Constitution  used  the  words 
"shall  belong  to"  and  be  invested  and  sacredly  preserved  as 
a school  fund,  but  the  meaning  of  the  new  Constitution,  that 
these  same  funds  "shall  be  distributed  annually  to  the  schools 
of  the  several  counties  according  to  law,"  is  identical  with 
the  meaning  of  the  parallel  section  in  the  oldcConstltutlon. 

In  both,  the  section  in  the  old  Constitution  and  the  section 
in  the  new  Constitution,  the  fundamental  law  requires  said 
money  to  be  paid  to  the  school  fund.  The  former  required  it 
to  be  preserved  and  all  the  interest  paid  out  to  the  schools, 
while  the  latter  does  not  require  it  to  be  preserved,  but 
provides  it  shall  be  distributed.  Distributed  to  whom?  The 
Constitution  definitely  answers  that  question.  It  says  it 
"shall  be  distributed  annually  to  the  schools  of  the  several 
counties." 


Bearing  In  mind  the  presumption  of  constitutionality  of 
statutes  enacted  by  the  Legislature,  we  have  considered  this 
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questlon  with  a view  of  reaching  the  conclusion  it  was  con- 
stitutional for  the  Legislature  to  provide  that  fines  collected 
because  of  violation  of  the  conservation  laws  should  be  paid 
to  the  Commission*  but  we  cannot  do  so  because  there  is  no 
change  in  the  fundamental  law  from  which  we  may  conclude  that 
under  the  1945  Constitution  said  money  arising  from  such  fines 
goes  in  a different  way  from  what  it  did  prior  t®  the  adoption 
of  the  19^3  Constitution * 

Both  Constitutions  use  the  same  language  in  defining  what 
property  is  covered  into  the  school  fund.  Both  say  "the  clear 
proceeds  ©f  all  penalties  (and),  forfeitures  and  (of  all)  fines 
for  any  breach  of  the  penal  laws”  shall  go  to  the  county  school 
fund,  and  the  conclusion  necessarily  follwws  that  the  con- 
struction of  the  provisions  of  the  section  of  the  new  Constitu- 
tion is  the  same  as  that  of  the  old  Constitution. 

This  leads  to  inquiry  as  to  what  construction  should  the 
similar  section  in  the  old  Constitution  have.  We  have  made 
inquiry  and  are  informed  that  ever  since  the  adoption  of  the 
1937  amendment  creating  the  Conservation  Commission  the 
administrative  officials  having  in  charge  the  enforcement  of 
these  laws  have  been  paying  said  fines  to  the  county  school 
funds  of  the  various  counties.  The  construction  of  a statute 
by  the  executive  department  having  charge  of  the  enforcement 
of  the  same  over  a period  of  years,  though  not  binding  con- 
clusively on  the  courts,  is  given  weight,  in  State  ex  rel. 
Hanlon  et  al.  v.  City  of  Maplewood  et  al.,  99  S.W.  (2d)  138, 

231  Mo.  App.  739,  The  Court  applied  the  above  doctrine,  and 
said,  l.o.  143,  i.Wi 

"This  construction  of  the  statute  by 
respondents  appears  to  be  reasonable  in 
view  of  the  language  of  the  statute  it- 
self, and  is  entitled  to  great  weight 
because  it  is  the  construction  of  those 
who,  under  all  the  provisions  of  the 
article  prescribing  the  duties  of  fif- 
f leers  of  such  cities,  are  charged  with 
the  responsibility  of  the  government 
thereof.  State  ex  rel.  Gass  v.  Gordon, 

266  Mo.  394,  412,  181  S.W.  1016,  1021, 

Ann.  Cas.  1918B,  191." 

Further,  this  same  question  that  is  here  considered  was 
ruled  by  the  Supreme  Court  of  Missouri,  en  banc,  in  1906,  in 
the  case  of  State  ex  rel.  v.  Warner,  94  S.W.  982,  197  Mo.  650, 
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where  it  was  ha Id  thati 

"The  finas  authorized  to  ba  imposed  for 
a violation  of  tha  Gama  and  Fish  law  of 
1903  balong  to  tha  school  fund,  and 
section  64  of  that  aot,  requiring  all 
such  finas  to  ba  paid  Into  tha  State 
Treasury  to  ba  applied  in  meeting  tha 
expanses  of  enforcing  tha  law.  Is  In 
conflict  with  section  8 of  article  11  of 
tha  Constitution,  which  requires  all 
penalties  and  forfeitures  collected  In 
the  several  counties  for  any  breach  of 
the  penal  or  military  laws  of  the  State 
to  be  added  to  the  county  school  fund, 
and  such  fines  when  collected  must  be 
added  to  that  fund.” 

The  statute  there  considered,  in  terms,  provided  that 
the  moneys  collected  from  fines,  penalties  or  forfeitures 
under  the  Fish  and  Game  Law  should  be  paid  to  the  State 
Treasurer  and  placed  to  the  credit  of  the  game  protection 
fund.  The  Court  held  that  such  a statute  was  unconstitutional 
because  the  section  of  the  Constitution  requiring  the  proceeds 
of  fines  for  violation  of  the  penal  laws  to  be  paid  to  the 
schools  was  violated.  The  opinion  there  recites,  l.c.  654  Moj 

"By  section  66,  it  is  provided  that 
♦moneys  collected  from  fines,  penalties 
or  forfeitures,  under  this  act,  be- 
longing to  the  game  protection  fund, 
shall  be  paid  over  by  the  officer  author- 
ized to  collect  said  money  to  the  State 
Treasurer  on  or  before  the  first  day  of 
each  month. ♦ 

"By  section  64,  it  is  enacted  that  'all 
moneys  sent  to  the  State  Treasurer  in 
payment  of  . . . fines,  penalties,  for- 
feitures, shall  be  set  aside  by  the  State 
Treasurer  and  shall  constitute  a fund, 
known  as  the  "Game  Protection  Fund,"  for 
the  payment  of  the  salary  ©f  the  state 
game  and  fish  warden,  his  necessary  ex- 
penses, also  for  the  payment  of  deputy 
game  and  fish  wardens  and  their  necessary 
expenses. ♦ 
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"By  other  sections,  the  game  and  fish 
warden  Is  authorised  to  appoint  daputlas 
for  each  Congressional  district,  and, 
furthermore,  by  section  93,  'all  sheriffs, 
deputy  sheriffs,  marshals,  constables  or 
other  peace  officers,  are  declared  to  be 
ex  officio  game  and  fish  wardens , * The 
act  bristles  with  impaling  provisions,  the 
violation  of  which  are  denounced,  seriatim, 
as  mlidetneanors,  to  be  punished  as  criminal 
offenses  by  fines  (and  by  Imprisonment,  in 
case  the  fines  are  not  paid) , ranging  from 
$3  to  $1,000,  and  the  scheme  is  that  all 
these  fines  should  be  paid  to  the  State 
Treasurer  to  swell  the  corpus  of  the  ’Game 
Protection  Fund, * out  ©f  which  fund  comes 
the  expenses  of  enforcing  the  law. 

"At  a certain  time,  one  Weber  was  convicted 
before  a Justice  of  the  peace  In  Jackson 
county  of  a misdemeanor  for  violating  one 
of  the  provisions  of  said  act,  and  was 
mulcted  in  a fine  of  $90,  which  he  paid, 

This  fine  was  turned  over  to  respondent, 
Warner,  as  county  treasurer  of  Jackson 
Gounty,  who  credited  the  same  to  the  school 
fund  of  that  county.  Whereat  relator 
brought  this  original  proceeding  to  com- 
pel, by  the  moving  writ  of  mandamus,  said 
county  treasurer  to  turn  over  said  fine 
to  the  State  Treasurer  to  be  by  him  credited 
to  the  ’Game  Protection  Fund.’ 

"An  alternative  writ  Issued,  directed  to 
respondent,  requiring  him  to  ppy  over  said 
$50  to  the  State  Treasurer  for  the  use  of 
Said  fund,  or  show  cause  why  he  has  not  so 
done.  To  this  alternative  writ,  respondent 
made  return  interposing  divers  grounds  as 
'cause’  for  not  obeying  our  writ.  The  only 
cause,  deemed  of  consequence.  Is  that  where- 
by the  constitutionality  of  those  provisions 
of  the  act  requiring  such  fines  to  be  con- 
verted into  the  state  treasury  and  Into  said 
fund  Is  challenged.  It  Is  insisted  said  pro- 
visions violate  section  8,  article  11,  of  our 
Constitution,  reading  thus; 
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' 'All  . , . , the  clear  proceeds  ©f  all 
penalties  and  forfeitures,  and  of  all  fines 
collected  in  the  several  counties  for  any 
breach  ©f  the  penal  ©r  Military  laws  of  the 
State  . . . , shall  belong  to  and  be  securely 
invested  and  sacredly  preserved  in  the  several 
counties  as  a county  public  school  fundi  the 
income  of  which  fund  shall  be  faithfully  ap- 
propriated for  establishing  and  maintaining 
free  public  schools  in  the  several  counties 
of  this  State,1 

”0n  the  coming  in  of  this  return,  relator 
demurred  thereto.  Thereby  the  question  sub- 
mitted becomes  one  of  law  and  the  issue  will 
be  treated  as  single  and  sharply  defined  as 
pointed  out. 

"Does  the  statutory  disposition  of  these 
fines  impinge  upon  the  state  Constitution? 

That  is  the  question  here,  and,  in  our 
opinion,  that  question  must  be  answered  in 
the  affirmative.  It  is  with  judicial  re- 
luctance we  are  constrained  to  this  notionj 
for  the  law  is  a wholesome  one.  The  mis- 
chiefs struck  at  and  to  be  retarded  are 
manifest)  the  benefits  in  view  and  to  be 
advanced,  many  and  salient)  and  in  so  far 
as  this  holding  tends  to  emasculate  the  law 
and  defeat  its  purposes  (if  so  it  results) 
by  reducing  somewhat  the  fund  for  its  en- 
forcement, it  becomes  a matter  of  pronounced 
solicitude  and  gravity.  Before  any  provision 
of  a statute  may  be  declared  unconstitutional, 
the  courts  should  allow  full  play  to  all  wise 
rules  and  maxims  of  construction  and  inter- 
pretation - inter  alia,  that  its  unconstitu- 
tionality should  be  so  palpable  and  obvious 
as  to  leave  no  room  for  reasonable  doubt  in 
the  court's  mind.  (State  v.  Layton,  160  Mo. 
l.e.  499.)  Another  unbending  rule  is  that  a 
state  legislature  (in  contrast  to  the  federal 
Congress)  has  all  legislative  power  not  pro- 
hibited to  it  by  the  state  or  federal  Constitu- 
tion. (State  ex  rel.  v.  Sheppard,  192  Mo.  497; 
Cass  County  v.  Jack,  49  Mo.  l.e.  199.)  But 
considering,  as  we  are  bound  to  consider,  the 
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constitutional  provision,  supra,  as  im- 
perious, as  written  by  plain  men  in, /plain 
language  for  a plain  and  high  purpose; 
and  approaching,  as  eur  duty  is,  the  legis- 
lation in  question  without  Judicial  aus- 
terity or  over-refinement  of  interpretation, 
we  have  been  able  to  arrive  at  no  other  con- 
clusion than  that  fines  arising  from  punish- 
ment of  violators  of  the  act  in  question, 
like  all  other  fines  arising  from  punishment 
inflicted  by  the  criminal  law,  are  devoted 
to  a constitutional  purpose  of  inflexible 
stiffness,  to-wlt,  the  education  of  the  little 
ones,  the  children,  of  Missouri. 

From  the  above  it  will  be  observed  that  the  statute,  if 
one  were  passed  by  the  legislature,  diverting  the  proceeds 
of  fines  on  account  of  violation  of  the  penal  laws  from  the 
public  school  fund  would  be  unconstitutional.  However,  it 
does  not  become  necessary  in  the  matter  before  us  to  rule 
this  statute  here  considered  to  be  unconstitutional,  but  on 
the  contrary  it  is  our  duty  to  uphold  the  constitutionality 
of  same  unless  there  is  no  reasonable  view  to  take  and  reach 
the  conclusion  that  it  is  constitutional.  There  is  a reason- 
able view  t©  take  in  reaching  the  conclusion  that  it  is  con- 
stitutional. 

In  59  0.  J.,  page  1096,  par.  646,  the  law  is  thus 
declared* 


"If  possible  an  amendment  will  be  so  con- 
strued as  to  uphold  its  constitutionality 
rather  than  to  render  it  unconstitutional, 

* * * 

The  Legislature  is  presumed  to  know  the /construction 
that  has  been  placed  by  the  courts  upon  the  statutes,  and  it 
is  therefore  a fair  view  to  take  that  the  Legislature  knew 
that  it  would  be  in  violation  of  the  Constitution  to  divert 
said  fines  from  the  public  school  fund.  The  conclusion 
necessarily  follows  that  when  the  Legislature  wrote  into 
Section  11  of  said  Senate  Bill  that  all  moneys  payable  under 
the  provisions  of  that  chapter  should  be  deposited  into  the 
State  treasury  to  the  credit  of  the  Conservation  Commission, 
they  did  not  mean  to  include  therein  the  moneys  collected  in 
fines  arising  because  of  violations  of  the  Conservation 
Commission’s  laws  or  regulations.  Said  Section  11  of  said 
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Mll  does  not  appear  to  violate  the  Constitution  when  this 
construction  is  placed  upon  It, 


Conclusion, 


It  Is  our  opinion  that  moneys  collected  as  fines  and 
penalties  for  breach  of  the  penal  laws  of  the  State,  in- 
cluding breach  of  the  laws  or  regulations  under  the  Juris- 
diction of  the  Conservation  Commission,  are  required  to  be 
paid  Into  the  county  school  fund  of  the  county  in  which  the 
conviction  Is  obtained,  and  it  is  not  the  duty  of  the  magis 
trate  before  whom  such  conviction  Is  obtained  to  transmit 
said  moneys  to  the  Department  of  Revenue, 


Very  truly  yours. 


DRAKE  WATSON 

Assistant  Attorney  General 

APPROVED* 


n wfm — 

Attorney  General 


DM*  ml 


PROBATE  JUDGES: 


Under  the  provisions  of  Article  2,  Chapter  51, 
R.  S.  Mo.  1939,  a "finding"  must  be  made  be- 
fore the  Probate  Court  can  make  an  order. 


July  9,  1947 


Mr.  Robert  L.  Bor berg 
Prosecuting  Attorney 
Union,  Missouri 

Dear  Sir : 

Your  inquiry  of  recent  date  reads  as  follows : 

"The  Probate  Judge  of  Franklin  County, 
through  this  office,  requests  as  opin- 
ion construing  Sections  9346  and  9347, 

Laws  1945. 

"The  question:  Whether  or  not  the  phrase 
' If  the  probated  court  of  the  proper  coun- 
ty shall  so  order  . . . ' requires  the  court 
to  make  a finding  of  the  patient's  ability 
to  pay  or  not  to  pay  for  hospitalization. " 

The  first  rule  to  apply  when  construing  statutes  is  the  one 
concerning  legislative  intent.  The  cases  of  Thompson  v.  City  of 
Lamar,  17  S.  W.  2d  960,  322  Mo.  514;  State  v.  Naylor,  40  S.  W.  2d 
1079,  328  Mo.  335;  hold  generally: 

"Purpose  of  statutory  construction  is  to 
determine  legislative  intent. " 

When  the  meaning  of  language  is  to  be  determined  the  rule 
in  Bellerive  Inv.  Co.,  v.  Kansas  City,  13  S.  W.  2d  628,  is  to  be 
followed : 


FILED 

Jo 


"In  construing  statutes  words  of  common 
use  are  to  be  construed  in  their  natural 
and  ordinary  meaning." 

A third  rule  of  statutory  construction,  and  an  equally  im- 
portant one,  is  the  rule  of  pari  materia.  In  State  ex  rel. 
Thompson  v.  Dirckx,  11  S.  W.  2d  38,  the  rule  is  announced  as 
follows : 
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"All  acts  in  pari  materia  should  be  con- 
strued together. " 

With  these  rules  in  mind  let  us  turn  to  Article  II,  Chapter 
51,  of  the  Revised  Statutes  of  Missouri  1939. 

Section  9328,  Laws  of  1945,  page  907,  provides  in  part  as 
follows,  where  the  probate  court  is  dealing  with  the  insane  poor: 


"Section  9328.  Probate  courts  to  have  pow- 
er to  send  insane  poor  to  state  hospitals — 
semi-annual  pay — county  courts  may  sell  war- 
rants to  pay  costs.  — The  probate  courts  of 
the  several  counties  shall  have  power  to  send 
to  a state  hospital  such  of  the  insane  poor 
of  their  respective  counties  as  may  be  en- 
titled to  admission  thereto.  Such  probate 
court  shall  furnish  the  county  court  with 
a certified  copy  of  the  order  finding  the 


person  to  be  an  insane  poor  person  and  the 
order  committing  such  person.  ******" 


(Underscoring  ours) 


Section  9344,  Laws  of  1945,  page  911,  provides  in  part,  when 
dealing  with  circumstances  under  which  inmates  of  private  or  char- 
itable institutions  may  be  sent  to  state  hospitals : 


"*  * * * Said  probate  court  shall  hear 
said  matter  on  the  date  mentioned  in  said 
notice  or  upon  any  day  to  which  said  court 
shall  adjourn  or  continue  the  hearing  there- 
of, in  the  manner  now  provided  for  resident 
insane  persons . If  the  person  charged  shall 
be  found  by  the  court  to  be  insane  and  in- 
digent and  to  have  been  a resident,*  * * *" 
(Underscoring  ours) 


Section  9346,  Laws  of  1945,  provides  as  follows: 


"Patients  are  county  patients — when. — If 
the  probate  court  of  the  proper  county 
shall  so  order,  the  clerk  thereof  shall 
transmit  to  the  superintendent  a certifi- 
cate, under  his  official  seal,  setting 
forth  that  any  patient  in  a state  hospi- 
tal has  not  estate  sufficient  to  support 
him  therein.  Upon  the  receipt  of  such 
certificate  by  the  superintendent,  such 
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person  shall  be  a county  patient  of  such 
county,  and  shall  be  supported  by  such 
county,  as  provided  by  this  article  in 
the  cases  of  poor  patients." 

Section  9347,  Laws  of  1945,  provides  as  follows: 

"County  patients  may  become  pay  patients. — 

If  the  probate  court  of  the  proper  county 
shall  so  order,  the  clerk  thereof  shall 
transmit  to  the  superintendent  a certifi- 
cate, under  his  official  seal,  setting 
forth  that  any  county  patient  in  the  state 
hospital  from  his  county  has  sufficient 
estate  to  support  and  maintain  him  at  the 
hospital.  After  the  receipt  of  this  cer- 
tificate, the  patient  shall  be  a pay  pa- 
tient; and  in  such  cases,  charges  shall 
be  required  and  executed  as  in  all  other 
cases  of  pay  patients;  and  upon  a failure 
thereof,  after  reasonable  delay,  the  super- 
intendent shall  discharge  such  patient  in 
the  manner  as  provided  in  this  article  in 
case  of  poor  persons." 

The  constitutionality  of  these  sections  of  the  Missouri 
statute,  quoted  supra,  was  tested  and  upheld  in  the  recent  case 
of  State  ex  rel.  Victoria  L.  Kowats  vs.  Glendy  B.  Arnold,  No. 

40226,  handed  down  the  9th  of  June,  1947,  and  not  yet  printed. 

Applying  the  rules  quoted  above,  and  especially  the  rule  of 
pari  materia  referred  to  above,  it  is  apparent  from  the  very  lan- 
guage of  the  state,  as  demonstrated  by  the  sections  of  the  stat- 
utes quoted  above,  and  underlined  for  clarity,  that  a finding  must 
be  made  by  the  probate  court  before  any  order  can  be  entered  which 
is  authorized  by  the  statutes.  In  fact,  the  very  terms  themselves, 
given  their  ordinary  meaning,  disclose  that  a finding  obvious  that 
Section  9328,  Laws  of  1945,  contemplates  a finding  being  made  by 
the  court  for  said  section  uses  the  term  "finding. " Under  that 
section  the  court  must  "find"  the  person  poor  and  insane  thereby 
enabling  the  court  to  make  an  order  of  commitment.  The  same  is 
true  of  Section  9344,  where  the  terms  "shall  be  found"  is  read. 

What  could  be  clearer  than  that  it  was  the  legislative  intent 
that  under  the  provisions  of  Article  II,  Chapter  51,  R.  S.  Mo. 

1939,  there  must  be  a finding  by  the  probate  court  prior  to  its 
entering  any  order. 
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Furthermore,  for  this  office  to  hold  that  a probate  court 
under  the  provisions  of  Article  II,  Chapter  51,  could  make  an 
order  without  any  finding  of  fact  would  in  effect  revive  the  Star 
Chamber  procedures  which  were  endured  under  the  infamous  Stuarts. 
To  allow  a probate  court  to  arbitrarily  enter  an  order  of  commit- 
ment without  any  finding  of  fact  would  violate  constitutional 
guaranties  as  well  as  common  sense. 

CONCLUSION 

Sections  9346  and  9347,  Laws  of  Missouri,  1945,  contemplate 
a finding  by  the  probate  court  of  the  facts  related  and  upon 
which  the  order  is  based  as  authorized  by  said  sections.  In 
other  words,  for  the  probate  court  to  enter  an  order  under  Sec- 
tion 9346,  Laws  of  1945,  there  must  be  a finding  of  the  facts 
which  entitle  the  court  to  make  said  order.  The  same  applies 
to  Section  9347. 

Respectfully  submitted, 


WILLIAM  C.  BLAIR 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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BOARD  OP  OPTBMPTRY:  ■ Empowered  under  Section  47,  Laws  of  Mo* 

1945,  page  1445,  to  change  their  fiscal 
year  to  begin  on  July  1. 

V 

9 


November 


1947 


/ 


Dr.  J.  R,  Dockhorst,  Secretary 
vissouri  State  Board  of  opt omo.tr y 
13G  , Second,  .street 

St.  charloa , l.-issouri. 


This  is  in  reply  to  your  letter  of  October  IB,  1947,  in 
which  you  requested  an  opinion  from  this  department,  roe  din  •’ 
as  follows:  ° 

"It  is  ray  understanding  that  the  present 
Missouri  Constitution  requires  all  boards, 
bureaus  and  departments  of  the  state 
government  to  conduct  their  business  on 
a fiscal  year  dating  of  July  1,  1947 
through  July  30,  1948,  Because  of  the 
requirements  of  the  Constitution,  I be- 
lieve that  senator  Frisby  introduced  a 
re-organization  Bill  ,'113  in  the  senate 
for  the  purpose  of  changing  the  Optometry 
• law  so  that  our  Board  could  conform  with 
the  requirements  of  the  Constitution,  v 
Through  some  error  or  over-sight  in  making 
up  -the  context  of  the  bill,  Donate  Till 
’ *113  was  not  only  a re-organization  bill 
j.or  one  fiscal  year  govern! n( ; the  Optometry 
Board,  but  also  made  a fundamental  change 
in  our  law  that  was  not  the  intent  or  pur- 
P°s®  of  the  bill,  therefore  fionato  fill 
;llo  was  vetoed,  I also  understand  that 
there  has  not  been  any  now  bill  passed  by 
oho  legislature  taking  cure  of  this  oard's 
problem.  Decently,  I received  a letter 
from  the  Department  of  Revenue  by  D'r,  rj,  tt. 
nates,  CoLlector  of  Revenue,  re commending 
that  as  Decretary-Troasurer  of  this  Board, 
that  I change  the  fiscal  year  of-  this  Board 
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to  conform  with  the  Constitution.  ri'he 
question  in  my  mind  Is  » Am  I legally  em- 
powered to  do  so.  If  not,  then  is  It 
legally  possible  for  this  Board  to  con- 
tinue to  operate  under  its  present  set-up 
of  a fiscal  year  beginning  April  1,  1047, 
terminating  march  31,  1940? » In  as  much 
as  I am  under  bond  as  to  the  collection  of 
required  fees  for  this  Board,  I would  ap- 
preciate your  sending  me  your  opinion  as 
to  what  course  of  action  is  correct  for  me 
to  follow  under  the  circumstances," 

he  refer  you  to  .Section  47,  Laws  of  Missouri,  1945,  page 
1.445,  which  reads  as  follows: 

"The  fiscal  year  of  the  state  shall  begin 
on  July  first  and  extend  to  and  Include 
the  thirtieth  day  of  Juno  of  the  next 
calendar  year,  and  the  books,  accounts  and 
- reports  of  the  public  officers  shall  be 
made  to  conform  thereto.  This  provision 
shall  not  bo  doomed  to  refer  to  thy  fiscal 
year  of  the  counties  of  the  state," 

bo  think  that  under  the  general  provisions  of  Lection  47, 
above,  you  are  empowered  to  change  tho  fiscal  year  of  the 
Missouri  ft ate  board  of  Optometry  to  conform  with  the  section, 
and,  also,  to  conform  with  the  Constitution, 


Conclusion, 

It  Is  tho  opinion  of  this  department  that  the  Missouri  state 
hoard  of  Optometry  is  empowered,  under  the  provisions  of  Lection 
47,  Laws  of  Missouri,  1945,  page  1445,  to  change  its  fiscal  year 
to  begin  on  July  first  and  extend  to  and  include  the  thirtieth 
day  of  June  of  the  next  calendar  year. 


Respectfully  submitted. 


APPROVED:  JO; If  f.  DATY 

Assistant  Attorney  general 

J.  Is.  TAYLOR 

Attorney  C eneral 
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-i/;  ' TAXATION:  Amount  bid  upon  and  paid  for  land  that  does  not  exist, 

r'J\  l i*  TAX  SALE:  at  delinquent  tax  sale,  may  be  repaid,  with  interest, 

\j;  \r.  . to  the  purchased  by  the  county  court. 


December  22,  1947 


Honorable  Robert  L.  Borberg 
Prosecuting  attorney 
Franklin  County 
Union,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  request- 
ing an  official  opinion  of  this  department  and  reading  as  fol- 
lows : 

KA  sale  of  real  estate  for  delinquent  taxes 
was  held  Nov,  5,  1945,  and  was  bid  upon  and 
bought  in  good  faith  by  Purcnaser  for  the 
sum  of  fi66.6£,  which  amount  included  cost  of 
sale,  back  taxes,  and  interest.  The  Collec- 
tor made  distribution  of  the  funds  received. 

The  real  estate  purportedly  sold  does  not 
exist,  it  having  been  erroneously  described 
on  the  tax  books  for  a number  of  years. 

“Purchaser  has  made  demand  upon  Franklin 
County  for  the  refund  of  his  money. 

"Question  1.  Is  County  legally  obligated  to 
refund  to  Purchaser? 

"2.  if  the  answer  to  * I*  is  ’no,’  can  Coun- 
ty legally  reimburse  purchaser,  expunging  itq 
moral  responsibility? 

3 » does  the  error  impose  any  legal  liabil- 
ity upon  the  County  Officers  making  the  error? 

The  Collector  and  County  Court  respectfully 
request  opinions  as  to  the  above  questions.” 
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section  11155 , 


S«  jiO.  1939,  provides  as  follows: 


"Whenever  the  county  collector  shall  dis- 
cover, prior  to  the  conveyance  of  any  lends 
sold  for  taxes,  that  the  sale  was  for  any 
cause  whatever,  Invalid,  he  shall  not  convey 
such  lands;  but  the  purchase  money  and  the 
interest  thereon  shell  be  refunded  out  of 
the  county  treasury  to  the  purchaser,  his 
representatives  or  assigns,  on  the  order  of 
the  county  court.  Ouch  invalid  sale  shall 
suspend  for  the  period  intervening  between 
the  date  of  the  sale  and  the  discovery  of 
its  invalidity  the  running  of  the  statute 
of  limitations.  In  such  cases  the  county 
collector  shall  Make  an  entry  opposite  to 
such  tracts  or  lots  in  the  record  of  certi- 
ficates of  purchase  issued  or-  redemption 
record  that  the  sar-ie  war-  erroneously  sold, 
and  the  cause  of  invalidity,  and  such  entry 
shall  be  prL  -a  facie  evidence  of  fact  there- 
in stated..  He  shall  notify  the  county  clerk 
of  such  action,  whose  duty  it  shall  be  to 
make  a like  entry  upon  is  sale  record," 

Section  11156,  R,  o.  1939,  provides  as  follows : 

"Ho  sale  or  conveyance  of  land  for  taxes 
shall  be  valid  if  at  the  time  of  being  listed 
such,  land  shall  not  have  been  liable  to  taxa- 
tion, or,  if  liable,  the  taxes  thereon  shall 
have  been  paid  before  sale,  or  if  the  de- 
scription is  so  imperfect  as  to  fail  to  de- 
scribe the  land  or  lot  with  reasonable  cer- 
tainty and  for  the  first  two  enumerated  causes , 
the  money  paid  by  the  purchaser  at  such  void 
sals  shall  be  refunded,  with  interest , out  of 
the  county  treasury,  on  order  of  the  county 
court . if 


The  sale  held  hove;  her  5,  1945,  was  an  invalid  sale  because 
there  was  no  power  in  any  taxing  authority  to  tax  nonexistent 
land.  Under  the  provisions  of  Section  11155,  if  no  conveyance 
of  the  purported  land  has  been  made,  the  money  should  be  refunded 
as  provided  in  such  section.  b/hild  the  provision  in  Section 
11156,  that  no  sale  or  conveyance  of  land  for  taxes  shall  be 
valid  if  at  the  time  of  being  listed  such  land  shall  not  have 
been  liable  to  taxation,  applies  to  land  of  the  state,  counties 
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or  other  political  subdivisions,  ''etc;.,  v;e  be.ieve  that  such  pro- 
vision also  applies  to  nonexistent  land,  since  obviously  such 
purported  land  would  not  be  liable  to  taxation.  Therefore,  even 
if  a purported  conveyance  of  the  nonexistent  land,  had  been  made, 
under  the  provisions  of  Section  1115  6 , the  money  should  be  re- 
funded by  order  of  the  county  court.  1/e  are  one  losing  a copy  of 
©n  official  opinion  of  this  department  rendered  under  date  of 
July  29,  1943  j to  John  W.  F.itehell,  which  sets  out  the  proper  pro- 
cedure and  funds  out  of  which  such  payment  should  be  made*. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  where  nonexistent 
land  has  been  assessed  for  taxation  in  the  county  and  a sale  for 
delinquent  taxes  on  such  nonexistent  land,  has  been  held,  that 
under  the  provisions  of  sections  11155  and.  1115'-  , R.  S*  ibo.  1939, 
the  county  court  should  refund  to  the  purchaser  at  such  invalid 
sale  the  money  paid  by  the  purchaser,  with  interest. 


Respectfully  submitted, 


G.  B.  BURNS,  Jr. 

Assistant  Attorney  General 


APPROVED : 


J.  B.  Tc.l'LOf 
Attorney  General 
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OFFICERS : City  officials  do  not  violate  "''ection  4483, 

/L  . » ,;i;.  R.S.  1S39,  by  leasing  land  to  The  University 

■ of  Missouri,  for  experimental  purposes,  for  a 
nominal  consideration. 


October  23, 
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Honorable  C.  D.  Fray 
City  Attorney 
Campbell,  Missouri 


Dear  Sir: 

This  i3  in  reply  to  your  letter  of  October  11,  1947,  in 
which  you  requested  an  opinion,  and  reading,  in  part,  as 
follows: 


"The  Federal  Government,  through  the  V/ar 
Assets  Administration,  and  Civil  Aero- 
nautics Administration,  has  oeded  and 
granted  to  the  City  of  Campbell,  a 
Municipal  Corporation,  355  acres  of  farm 
land,  situated  about  2g  mil6s  from  the 
city,  which  the  Federal  Government  ac- 
quired, and  used  as  an  auxiliary  airfield 
during  the  war.  The  city  is  to  maintain 
two  runways  across  said  land  for  the 
public  use  of  any  and  all  airplanes  de- 
siring to  land  or  take  off  from  said 
field.  The  city  is  to  have  the  use  and 
the  right  to  occupy  and  control  all  of 
the  balance  of  the  acreage,  for  any  pur- 
pose It  desires,  not  inconsistent  with 
the  provisions  of  said  grant,  that  Is  to 
say,  no  manufacturing  or  Industrial  busi- 
ness shall  be  parried  on  and  established 
which  might  Interfere  with  the  government’s 
use  of  the  land  at  some  future  time, 


,,T^ecause  of  the  foregoing  reasons,  practi- 
cally all  of  the  business.  Industrial  and 
mercantile  mon  of  the  City  of  Campbell  are 
In  favor  of  the  City  of  Campbell  permitting 
the  Missouri  State  University  to  use  50  to 
90  acres  of  the  airport  land  for  such  ex- 
perimental purpose,  and,  believing  that  the 
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development  of  such  enterprise  in  the  trade 
territory  of  Campbell  would  in  time  be  of 
much  more  benefit  to  the  business  interest 
of  Campbell  than  the  cash  rent  would  be  from 
such  acreage,  if  rented  out  for  individual 
agricultural  purposes. 

* -x-  >::■ 

T,I  realize  that  your  office  is  not  required 
to  furnish  opinions  to  city  officials,  but 
in  view  of  the  very  large  public  interest, 
and  the  unanimous  desire  of  the  business  in- 
terest of  the  City  of  Campbell,  I would  very 
much  appreciate  an  opinion  from  your  office, 
whether  or  not  the  city  officials  would  be 
violating  any  part  of  Section  4483,  by  waiv- 
ing the  rent  on  that  pax’t  of  the  land  U3©d 
by  the  Missouri  State  University  for  ex- 
perimental purposes,  and  I thank  you  ever 
so  much." 

W©  assume  that  the  land  was  lawfully  acquired  by  the  city 
of  Campbell  and  that  your  inquiry  is  directed  at  the  legality 
of  the  disposition  of  the  property. 

W©  understand  the  city  of  Campbell  to  be  a city  of  the 
fourth  class,  and,  as  such,  comes  under  the  provisions  of 
Chapter  38  of  the  Revised  Statutes,  1939. 

The  powers  and  duties  of  the  mayor  and  board  of  aldermen 
are  3et  out  in  Section  7168,  R.S.  1939,  as  follows: 

"The  mayor  and  board  of  aldermen  of  each 
city  governed  by  this  article  shall  have 
the  care,  management  and  control  of  the 
/city  and  its  finances,  and  shall  have 
power  to  enact  and  ordain  any  and  all 
ordinances  not  repugnant  to  the  Constitu- 
tion and  laws  of  this  state,  and  such  as 
they  shall  deem  expedient  for  the  good 
government  of  the  city,  the  preservation 
of  peace  and  good  order,  the  benefit  of 
trade  and  commerce  and  the  health  of  the 
inhabitants  thereof,  and  such  other  or- 
dinances, rules  and  regulations  as  may 
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be  deemed  necessary  to  carry  such  powers 
Into  effect,  and  to  alter,  modify  or  repeal 
the  same  * ” 

This  is  rather  a broad  statute,  and  it  would  seem  that  the 
use  contemplated  to  .be  made  of  the  land  in  question  would  be 
covered  by  the  provision,  ’’the  benefit  of  trade  and  eomerce," 

You  mentioned  in  your  letter  that  the  city  is  to  have  con- 
trol of  the  property  not  required  for  runways  nfor  any  purpose 
it  desires,”  Of  eourse,'  it  is  necessarily  Implied  that  the  use 
would  be  for  a municipal  purpose.  As. we  have  said  above,  we 
feel  that  such  a use  of  the  property  would  come  under  the  bene- 
fit of  trade  and  commerce  clause,  and  therefore  would  be  for  a 
municipal  purpose, 

\ 

Section  7096,  1930,  provides,  in  part,  as  follows* 

”Any  city  of  the  fourth  class  -o  * * may 
purchase,  hold,  lease,  sell  or  otherwise 
dispose  of  any  property,  real  or  personal, 
it  now  owns  or  may  hereafter  acquire; 

*';•  « -is- 

In  view  of  the  language  in  this  section,  we  suggest  that 
the  lease  be  drawn  with  a money  consideration  included,  nominal 
or  otherwise.  This  would  bring  the  transaction  within  the 
term,  "lease,”  as  used  in  Section  7096,  and  would  eliminate  a 
necessity  for  a construction  of  the  phrase,  ’’otherwise  dispose 
of,”  as  used  in  Section  7096, 

Section  4483,  R, 1,  19$9,  reads,  in  part,  as  follows: 

"If  any  member  of  any  town  or  city  coun- 
cil, or  of  any  county  court  or  commission 
or  body  charged  with  the  administration  or 
management  of  the  affairs  of  any  county, 
or  any  executive  officer  or  member  of  any 
executive  department  of  any  city,  town  or 
county  in  this  state,  or  any  member  of  any 
board  or  commission  charged  with  the  ad- 
ministration or  management  of  any  charity 
or  fund  of  a public  nature,  by  whatever 
name  the  same  may  be  called,  shall  knowing- 
ly and  without  authority  of  law  vote  for 
the  appropriation,  disposition  or  disburse- 
ment of  any  money  or  property  belonging  to 
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any  such  city,  town,  county,  charity  or 
fund,  or  any  subdivision  of  any  such  city, 
town  or  county*  to  any  use  or  purpose  other 
than  the  specific  loss  or  purpose  for  which 
the  saiae  was  devisee,  appropriated  and  col- 
lected, or  authorised  to  be  collected  by 
law,  or  shall  knowingly  aid,  advise  or  pro- 
mote the  appropriation,  disbursement  or 
disposition  of  any  such  money  or  property, 
for  any  purpose  not  directed' and  warranted 
by  law,  and  such 'illegal  appropriation, 
disbursement  or  disposition  be  in  fact 
effected,  every  person  so  offending  against 
the  provisions  of  this  section  shall  be 
deemed  and  taken  to  have  feloniously  em- 
bezzled and  converted  to  his  own  use  such 
money  or  property;  •:;*  # v> 

be  think  there  is  no  violation  of  Section  4483  by  the  city 
officials  completing  the  transaction  in  question,  because  the 
use  is  for  one  of  the  purposes  for  which  the  property  was  ob- 
tained by  the  city,  namely,  “for  any  purpose  it  desires," 


Conclusion, 

It  is  the  opinion  of  this  department  that  the  city  officials 
of  Campbell,  Missouri,  do  not  violate  Section  4485,  R,3,  1939,  — 

by  leasing  real  property,  obtained  from  the  Federal  government, 
"for  any  purpose  it  desires,"  to  the  University  of  Missouri  to 
be  used  as  an  experimental  truck  and  vegetable  farm,  and  receiv- 
ing for  the  use  thereof  a nominal  consideration. 


Respectfully  submitted. 


APPROVED* 


JOHN  n.  SATY 

Assistant  Attorney  General 


J.  TAYLOR 

Attorney  General 


JRBsral 


J ' 

ROADS  AND 
BRIDGES : 
TAXATION : 
ELECTION: 


■■  * 1 1 ■ 

Taxes  levl’ed  for  road  and ''bridges  purposes,  authorized  by- 
first  fsentence  of  Section  12  (a).  Article  X of  the  Consti- 
tutor! are  distributed  four-fifths  to  the  special  road  dis- 
trict from  which  the  tax  arose,  and  one-fifth  to  the  county. 
Taxes  levied  under  the  second  sentence  of  said  section  are 
all  placed  to  the  credit  of  the  road  district  authorizing 
the  levy.  Elections  authorizing  the  levy  of  not  more  than 
35^  additional  road  tax  may  be  held  on  the  day  of  a general 
or  special  election,  provided  the  election  is  held  within 
20  days  from  the  filing  of  the  petition  for  the  election. 


February  4,  1947 


Honorable  Herbert  S.  Brown 
Prosecuting  Attorney 
Grundy  County 
Trenton,  Missouri 

Dear  Sir: 

This  is  in  reply  to  yours  of  recent  date  wherein  you 
request  an  opinion  from  this  department  on  the  following  state- 
ment: 


"Article  X,  Section  12  (a)  of  the  Consti- 
tution of  the  State  of  Missouri,  1945.,  pro- 
vides as  follows: 

"'Sec.  12  (a)  Additional  Tax  Rates  for 
County  Roads  and  Bridges  - Road  Districts. 
"In  addition  to  the  rates  authorized  in 
section  11  for  county  purposes,  the  county 
court  in  the  several  counties  not  under 
township  organization,  the  township  board 
of  directors  in  the  counties  under  town- 
ship organization,  and  the  proper  admini- 
strative body  in  counties  adopting  an  alter- 
native form  of  government,  may  levy  an 
additional  tax,  not  exceeding  thirty-five 
cents  on  each  hundred  dollars  assessed 
valuation,  all  of  such  tax  to  be  collected 
and  turned  in  to  the  county  treasury  to 
be  used  for  road  and  bridge  purposes . In 
addition  to  the  above  levy  for  road  and 
bridge  purposes,  it  shall  be  the  duty  of 
the  county  court,  when  so  authorized  by 
a majority  of  the  qualified  electors  of 
any  road  district,  general  or  special, 
voting  thereon  at  an  election  held  for 
such  purpose,  to  make  an  additional  levy 
of  not  to  exceed  thirty-five  cents  on  the 
hundred  dollars  assessed  valuation  on  all 
taxable  real  and  tangible  personal  property 
within  such  district,  to  be  collected  in 
the  same  manner  as  state  and  county  taxes. 
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and  placed  to  tho  c rod it  of  the  road  dis- 
trict authorising  such  levy,  such  oloction 
to  be  called  and  hold  in  the  manner  pro- 
vided bFTavv,^ 

"You  will  note  that  the  second  sentence 
of  faction  12  (a)  uses  the  following 
language : 

"♦In  addition  to  the  above  levy  for  road 
and  bridge  purposes,  it  shall  bo  tho  duty 
of  tho  county  court,  when  so  authorized 
by  a majority  of  the  qualified,  electors 
of  any  road  district,  general  or  special, 
voting  thereon  at  an . election  hold  for' 
such  purpose,  to  make  an  additional  levy 
of  not  to  exceed  th trip -five  cents  on  the 
hundred  dollars  assessed  valuation , on  all 
taxable  real  and  tangible  personal  pro** 
porty  vrit’nin  such  district,  Fo  bo  collected 
in  tho  same  manner  as  state  and  county 
itaxos,  and  placed  to  the  credit  of  tho 
road  district  authorizing  such  levy,  such 
oloction  to  ry  i called  and  lie  Id  In  the  man- 
ner prov Idea  by  law, 1 

"Does  this  second  sontonco  of  Article  X, 
Section  12  (a)  of  the  Constitution  of  the 
State  of  Missouri,  1945,  moan  that  every 
township  in  counties  under  township  organ- 
ization car  levy  a thirty-five  cent  tax, 
on  a majority  voto  of  tho  electors  in  said 
township,  in  addition  to  tho  other  thirty- 
five  cent  levy  authorized  by  the  first 
sentence  of  Article  X,'  Section  12  (a)  of 
tho  Constitution  of  the  State  of  Missouri, 
1945?  In  other  words,  is  a township  board, 
on  a vote  of  the  majority  of  the  electors 
of  tho  township,  authorized  to  levy  and 
collect  a total  tax  of  seventy  cents  on 
the  hundred  dollars  assessed  valuation  of 
all  taxablo  property  within  tho  township? 

"In  connection  with  tho  above,  your  atten- 
tion is  called  to  Section  8527  and  Section 
0529  of  House  Bill  Ho,  784,  of  tho  63rd 
General  Assembly  and  Section  8820  and  Sec- 
tion 8830  of  House  Bill  Ho,  798  of  tho  63rd 
General  Assembly  of  the  State  of  Missouri, 


* 
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You  will  note  that  Section  8820  of  House 
Bill  798  provides  that  the  County  Court 
of  any  county  which  has  township  organi- 
zation may,  in  its  discretion,  order  the 
County  Treasurer  to  retain  an  amount  not 
to  exceed  five  cants  on  the  one  hundred 
dollars  assessed  valuation  out  of  such 
spocial  Road  and  Bridge  Fund  so  croated 
and  to  transfer  the  same  to  the  County 
Road  and  Bridge  Fund.  t 

"The  further  question  is  submitted:  Is 
tlia  five  cents  on  the  one  hundred  dollars 
valuation,  which  the  County  Court  may,  in 
its  discretion,  order  the  County  Treasurer 
to  retain  on  behalf  of  the  County  Road  and 
Bridge  Fund,  taken  out  of  the  thirty-five 
cent  levy  vhich  the  township  board  may- 
levy  by  virtue  of  the  first  sentence  of 
Section  12  (a)  of  Article  X of  the  State 
Constitution,  and  does  the  County  Court 
also  have  the  right,  in  its  discretion, 
to  take  an  additional  five  cents  out  of 
the  additional  thirty-five  cent  lovy  as  ! 

authorized  by  tho  second  sentence  of  Sec- 
tion 12  (a)  of  Article  X of  tho  State  Con- 
stitution? 

"The  further  question  is  submitted;  If 
It  is  your  opinion  that  tho  township  boards 
may  levy  an  additional  thirty-five  cents, 
by  virtue  of  tho  second  sentence  of  Section 
-12  (a)  of  Article  X of  the  State  Constitu- 
tion, on  a vote  of  the  majority  of  the  people 
of  tho  township,  in  addition  to  tho  thirty- 
five  cent  rate  - authorized  by  the  first  sen- 
tence of  Article  X,  Section  12  (a),  can 
such  lovy  bo  voted  on  by  the  electors  of 
such  township  at  a regular  township  elec- 
tion?" 

Your  request,  in  substance,  brings  up  three  questions', 
namely:  (1)  Does  the  township  board  in  counticjs  under  town- 

ship organisation,  when  authorized  by  a vote  of  tho  electors 
therein,  have  authority  to  levy  and  collect  a total  tax  of 
seventy  cents  on  tho  one  hundred  dollars  assessed  valuation 
of  all  taxable  property  in  tho  township?  (2)  Hay  tho  county 
court  withhold  from  tho  road  and  bridge  taxes,  raised  under 
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authority  of 
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or 

to  OXCQOU 
tiro  body 
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additional  road 
ro  ;ular  township 
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one  hundred  dollars  a 
briar 


of  t ho  C one  t i t ut  i on , 
sensed  valuation  of 
m rp os os  in  tho  township 
xec  raised  by  the  lovy-  of  not 
tho  county  court  or  adrainistra- 
undor  township  or ganizat i on  and.  tho  additional  lovy 
oxeood  thxrty-f  ivo  cents  .author! sod  by  tho  doctors 


raised  for  road  and 
which  includes  tho 
thirty-five  cents 
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ay  tho  oloction  authorizing  the  lovy  of 
tax  bo  hold  at  a timo  when  tho 
are  hold? 


n\0.  bridge 
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Referring  to  tho 
tut ion  and  statutes  sc 
seventy  conto  night  be 
road  districts, 


first  quostloi 
ion  to  indicate  that 
i levied  for  rood  an< 


we  find  that  tho  Consti- 
a tax  of  a total  of 
bridge  purposes  in 


noral  or  special.  Hof erring  to  said  Section 

it  will  bo  soon  that 
organization  and  tho 


12  (a)  of  Article  X of  the  Constitution, 
n counties  unci  or  township 


or  ;ani nation,  and 
adopting  an  ulter- 
ior an  additional 
one  hundred  dollars 
into  tho  county 
tho 


county  courts 

township  board  of  directors  under  township 
tho  proper  administrative  body  in  counties 
native  form  of  government,  may  make  a levy 
tax  not  exceeding  thirty -five  cents  on  tho 
as sos sod  valuation,  and  this  tax  is  turned 
treasury  for  road  and  bridge  purpose:  , Then  under  tho  second 
sentence  of  said  Section  12  (a),  authority  is  granted  to  im- 
pose an  additional  levy  for  road,  ana  bridge  purposes  y/hon.  such 
lovy  is  authorised  by  a majority  of  tho  qualified  voters  of 
any  road  district,  general  or  special.  This  tax, 
by  tho  election  under  tho  second  sentence  of  said 
(a),  is  placed  to  tho  credit  of  tho  road  district 
such  lovy. 


authorized 

Section  12 
authorizing 


:,±o  t 


Hof  err  in, - 
which  wa: 


to  H.C.8.JI.B.  IIo.  793  of  the ’63rd  General  Assem- 
a.o proved  on  July  3,  1940 , and  especially  Section 
found  that  the  Legislature  sot  up  the 
rig  out  of  the  provisions  of  the  first 
it  once  of  said  Beet  Ion  12  (a)  of  Article  X of  the  C one.  tltu- 


3820  thereof,  it  will  bo 
machinery  for  tho  carry' 


"C  i.  Oil  i 


This  section,  relating  to  counties  under  conmemip  organ- 


ization , 


roads  as  follows : 


"In  addition  to  other  levies  authorized 
by  law,  tho  township  board  of  directors 
of  any  township  in  their  discretion  may 
lovy  an  additional  tax  not  exceeding 
thirty-five  cents  on  each  ono  hundred 
dollars  assessed  valuation  in  thoir  town- 
ship for  road  and  bridge  purposes.  Such- 
tax  shall  be  levied  by  the  township' board, 
to  bo  collected  by  tho  township  collector 
and  turned  into  the  county  treasury,  where 
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it  .shall  be  known  and.  do  signs  tod  as  a spe- 
cial road  and  bridge  fund.  The  county 
court  of  any  such  county  may  in  its  dis- 
cretion order  the  county  treasurer  to 
retain  an  amount  not  to  exceed  five  cents 
on  the  one  hundred  dollars  assessed  valu- 
ation out  of  such  special  road  and  bridge 
fund  and  to  transfer  the  same  to  the  county 
special  road  and  bridge  fund;  and  all  of 
said  taxes  over  the  amount  so  ordered  to 
be  retained  by  the  comity  shall  be  paid 
to  the  treasurers  of  the  respective  town- 
ships from  which  it  came  as  soon  as  prac- 
ticable after  receipt  of  such  funds,  and 
shall  be  designated -as.  a special  road  and 
bridge  fund  of  such  township  and  used  by 
said  townships  only  fox5  road  and  bridge 
purposes:  Provided,  that  the  amount  re- 
tained, if  any,  by  the  county  shall  bo 
uniform  as  to  all  such  townships  levying 
and  paying  such,  tax  into  the  county  treas- 
ury:" Provided,  further,  that  the  proceeds 
of  such  fund  may  oo  used  in  the  discretion 
of  the'  township  board  of  directors  in  the 
construction  and  maintenance  of  roads  and 
in  improving  and  repairing  any  street  in 
any  incorporated  city,  town  or  village  in 
the  township,  if  said  street  shall  form  a 
part  of  a continuous  highway  of  the  town- 
ship running  through  said  city,  town  or 
village .” 


This  soction  confers  on  the  township  board  of  directors 
in  counties  under  township  or  anisation  authority  to  levy  a 
tax  of  not  to  exceed  thirty-five  cents  on  each  one  hundred 
dollars  assessed  valuation  in  their  township  for  road  and 
bridge  purposes.  The  authority  granted  to  township  ooaruo  to 
make  ’this  levy  is  similar  to  the  authority  granted  to.courity 
courts  not  under  township  organisation  under  the  provisions 
of  Soction  8527  of  H.  C/S.  H.  B.  Ho.  784.  The  second  sen- 
tence of  said  Section  12  (a)  of  Article  X of  the  Constitution 
which  authorizes  the  levy  in  addition  to  the  first  tnirty-f Ive 
cents  levy  for  r oad  purposes  seems  to  authorize  the'  county 
court  only  to  make  that  levy,  and  tj 
make  the  levy  when  authorized  by  a majority 
doctors  of  a road  district. 


county  court  can  only 
of  tho  q ual if i od 


Brown 
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Bon.  Herbert  S, 


Section  0529  of  H.  0.  S.  II.  B.  I-To.  784,  passed  by  the 
63rd  Gonoral  Assembly,  makes  provisions  for  tho  levying:  of 
tax  for  road  and  bridge  purposes  . Tills  tax  my  not  be  in 
excess  of  the  thirty  ***”••'  — 4'1 

a c i o t . s e d v a 1 ua  t i on , 


thirty-five  coats  on  the  one  hundred  dollars 


orisod 


t.ko 


section  reads 


and  it  ii 

first  sentence 
a£3  follows: 


5 in  addition  to 
of  said  Section 


the  levy 

12  (a). 


auth- 

This 


“Whenever  ten  or  more  oualifiod  voters  and 
taxpayers  rosidi.no  in  any  general  or  spe- 
cial • road  district  in  any  county  in  this 
state  shall  petition  tho  county  court  of 
the  county  in  which  such  district  is  lo- 
cated, asking  that  such  court  call  an  elec- 
tion in  such  district  for  tho  purpose  of 
voting  for  or  against  the  levy  of  the  tax 
provided  for  in  tho  second  sentence  of  tho 
first  paragraph  of  Section  12  of  Article 
X of  tho  Constitution  of  Missouri,  it  shall 
be  the  duty  of  tho  county  court,  upon  the 
filing  of  such  petition,  to  call  such  elec- 
tion forthwith  to  be  held  within  20  days 
from  tho  date  of  filing  such  petition. 

Such  call  shall  be  m do  by  an  order  entered 
of  record  setting  forth  the  date  and  placo 
of  holding  such  election,  the  manner  of 
voting  and  the  rate  of  tax  the  court  will 
levy,  which  rate  shall  not  exceed  thirty- 
five  cents  on  the  hundred  dollars  assessed 
valuation  n all  taxable  real  and  tangi- 
ble personal  property  in  tho  district. 

A copy  Of  such  ordor  shall  be  published 
in  two  successive  issues  of  any  newspaper 
jjublishod  in  such  district,  if  any  , and 
if  no  newspaper  is  published  in  such  dis- 
trict, three  certified  copies  of  such  order 
shall,  bo  posted  in  public  places  in  such, 
district.  Tho  first  publication  in  said 
newspaper  and  tho  posting  of  sue a notice 
shall  be  not  loos  than  ten  days  before 
tho  date  of  such  elect  on.  Such  court 
shall  also  aoloct  one  or  more  judges  and 
c lories  for  such  oloct. ton  to  receive  the  • 
ballots  and  record  tho  names  of  tho  voters," 


Said  Section  12  (a)  of  Article  X of  tho  Constitution  and 
the  statutes  hereinbefore  ref erred  to  clearly  disclose  that 
tho  township  boards  in  counties  under  township  organisation 
do  not  have  authority  to  levy  the  additional  tax  of  not  to 


Hon,  Herbert 


Brown 
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oxceed  thirty-five  cant a for  road  and  bridge  purpose a auth- 
orized by  the  second  sentence  of  said  constitutional  provi- 
sion, However,  It  might  bo  noted  that  in  the  event  such 
township  comprised  a general'  or  special  road  district,  such 
additional  lovy  might  be  vofcod  in  accordance  with  the  statu- 
tory mod©  proscribed  for  holding  such  o lection.  In  that 
event,  the  additional  lovy  would  necessarily  bo  made  by  the 
county  court  in  accordance  with  the  terms  of  the  constitution- 
al provision  referred,  to. 

Then,  referring  to  Section  8531  of  said  H.  C.  G.  JI.  B, 

No,  784,  it  will  be  seen  that  tho  lawmakers  have  placed  a 
construction  on  tho  second  sentence  of  said  Section  18  (a)  of 
Article  X of  the  Constitution  to  the  effect  that  taxes  raised 
under  the  levy  authorized  by  a vote  of  tho  electors  of  the 
district. are  to  bo  placed  to  tho  credit  of  the  district  auth- 
orising such  special  lovy.  It  would  therefore  appear  from 
the  provisions  of  those  sections  and  from  the  provisions  of 
the  second  sentence  of  said  Section  12  (a)  of  Article  X of  tho 
Constitution  that  the  county  court  would  not  have  tho  right 
in  its  discretion  to  tales  an  adc  itionnl  five  cents  out  of  tho 
additional  thirty-five  cents  levy  which  is  authorized  by  tho 
second  sentence  of  said  Section  12  (a)  and  by  said  Section 
8529  of  said  II,  C.  3.  II,  13.  No,  784, 


On  the  question  of  whether  or  not  the  election  to  do tor- 
mine  whether  or  not  the  additional  lovy  may  bo  authorized  may 
bo  held  on  the  day  when  regular  township  elections  are  'hold, 
wo  do  not  find  any  provision  in  the  Constitution  or  in  tho  law 
which  wo  Id  prohibit  tho  election  fr  ra  being  held  on  that  date 
The  only  directions  that  tho  act  seems  to  provide  pertaining 
to  the  time  of  holding;  tho  election  are  found  in  said  Section 
8529  of  said  H.  C.  S.  11,  D.Bo.  784.  This  section  provides 


that  when  ton  or  more  qualified  voters  and  taxpayers,  residing 
in  any  general  or  special  road  district,  petition  tho  county 


county 


in  which  such  district  is.  located,  asking 


court  in  tho 

for  an  election  on  tho  question  of  whether  or  not  the  addition 
al  tax  shall  be  imposed,  then  it  is  the  duty  of  the  county 
court  to  call  the  election  on- this  cues t ion  within  20  days 
from  the  date  of  tho  filing  of  such  petition.  Tho  rule  sooras 
to  bo  that  in  the  absence  of  any  statutory  provision,  tho  body 
calling  an  election  may  exorcise  its  discretion  as  to  the  date 
when  such  oloction  may  bo  hold.  This  rule  was  announced  in  a 


Kentucky  case 


Furs  to  v.  Gray,  42  G .VI,  (2d)  809,  240  Ky.  604; 


"Time  for  holding  special  election  may, 
by  writ  of  oloction,  bo  fixed  for  same 
-day  as  general  oloction,’  that  being  in 
discretion  of  officer  issuing  writ.” 


Hon,  Herbert  S ,■  Brown 
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From  a review  of  the  casos,  wo  think  our  lawmakers  have 
observed  this  rulo  and  made  special  provisions  for  holding 
cor  tain  elections  which  the  lawmakers  thought  should  not  bo 
hold  on  general  election  days,  -Vie  refer  to  the  local  option 
laws  * In  the  case  of  State  ox  rol,  v,  lluark,  34  Ho,  App.  325, 
the  court,  in  discussing  the  reason  for  the  provisions  of  the 
law  prohibiting  local  option  elections  to  be  hold  within  a 
certain  time  before  or  after  the  holding  of  a general  election, 
made  this  statement  at  l,c,  329s 

” •«'  The  evident  intention  of  the  law 

making  power  of  the  stato  was  to  free  the 
elections  on  the  whiskey  question,  from 
all  partisan  and  local  influences,  and 
that  such  elections  should  be  uninfluenced 
by  the  excitement  aroused  by  other  recent 
elections,  or  by  contemplated  elections,*  " 


Apparently  - the  mo  mb  sc 


of  the  63rd  General  Assembly  saw 
no  reason  to ' provide  that  the  election  to  authorize  the  special 
levy  for  road  and  bridge  purposes  could  not  be • hold  on  a general 
election  da to.  In  the  absence  of  such  legislation,  it  would 
seem  that  the  county  court  could  designate  a general  election 
date  for  the  date  for  holding  such  election  provided  it  is 
within  20  days  after  the  petition  for  such  election  is  filed. 


COI'IGLUdlOI! 


From  the  for 


that: 


e going, 

i 


it 


is  the  opinion  of  this  department 


(1)  Township  boards  of  directors  in  counties  under  town- 
ship organisation  are  authorised  to  levy  and  collect  a tax  of 
thirty -five  certs  on  the  one  hundred  dollars  valuation  for 
road  and  bridge  purposes,  under  the  provisions  of  Section  12 
of  Article  X of  the  Constitution  of  1945.  In  the  event  such 
township  comprises  a general  or  special  road  district  and  it 
is  desired  to  levy  the  additional  thirty-five  cents,  or  some 
portion  thereof,  under  the  provisions  of  Section  12  of  Article 
X of  the  Constitution  of  1945,  an  election  upon  that  proposi- 
tion must  bo  hold.  In  the  event  that  such  proposition  receives 
a majority  of  the  votes,  such  additional  levy  must  bo 
tho  comity  court , 


made  by 


(2)  The  county  court  does  not  have  authority  to 


take 


any, part  of  the  levy  of  tho  additional  tax  authorized  by  tho 


second  sentence  of  sale 


12  (a)  of  Article  X of  tho 
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Constitution,  but  nil  of  the  taxes  authorised  by  that  levy 
must  be  placed  to  the  credit  of  the  road  district  voting  and 
authorising  such  special  levy* 

(3)  Tho  county  court  may  call  the  election  to  authorize 
the  collection  of  the  additional  road  tax  and  provide  that 
said  election  may  be  held  on  the  same  da to  that  the  regular 
township  elections  are  hold,  provided  such  election  is  held 
within  20  days  of  the  filing  of  the  petition. 


Respectfully  submitted , 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APi ROVED: 


J.  h.  'fe&LOR 
Attorney  General 


" r ■ ' ~ : 

’ ; ■ ODVICERS) 

SALARIES  AND  FEES)  . Sheriff  cannot  be  paid  mileage  for  travel 

beyond  the  State  for  the  purpose  cf 
A ' returning  a prisoner  who  has  waived 

extradition. 


4 

H 


February  11,  1947 


G)  / 
‘ ! 


Honorable  Hubert  S,  Brown 
Prosecuting  Attorney 
Trenton,  Missouri 

Dear  Sirs 


V/e  have  your  letter  of  recent  date,  which  reads 
as  follows  5 

"It  Is  requested  that  your  office  furnish  me 
an  opinion  relative  to  the  question  herein- 
after set  forth  in  this  letter. 

I have  recently  had  the  matter  come  up  wherein 
a fugitive  from  Justice  In  this  county  was 
captured  In  the  state  of  Iowa  and  advised 
the  Iowa  authorities  that  he  was  willing  to 
waive  extradition  to  the  State  of  Missouri. 

This  being  true,  there  was  no  necessity 
to  institute  extradition  proceedings,  and 
send  my  Sheriff  to  the  State  Capitol  to  get 
an  extradition  warrant  from  the  Governor, 
and  then  to  have  the  Sheriff  go  to  the 
Governor  of  Iowa  and  get  his  consent  to  the 
extradition,  and  then  return  the  prisoner  to 
Missouri,  as  all  that  was  necessary  for  the 
Sheriff  to  do  was  to  go  to  Iowa  and  return 
the  prisoner. 

Sections  397©  and  3977,  Revised  Statutes  of 
Missouri,  1939,  provide  that  where  formal 
extradition  proceedings  are  instituted,  the 
expenses  thereof  may  be  allowed  and  paid 
out  of  the  State  Treasury, 

Sections  13411  to  13414,  Revised  Statutes 
of  Missouri,  1939,  provide  that  Sheriffs 
are  allowed  mileage  In  certain  oases,  in- 
cluding mileage  for  the  arrest  of  persons 
charged  with  Prime,  However,  there  is  no 
provision  In  the  law  that  a Sheriff  is 


2. 


allowed  mileage  for  tripe  outside  the  State 
of  Missouri  to  return  fugitives,  and  ray 
Sheriff  informs  me  that  he  has  previously 
had  such  fees,  where  he  has  made  claim  for 
them,  turned  down  by  the  State  Auditor, 

In  the  case  which  I recently  had,  and  which 
is  aboveraentioned,  the  Sheriff  went  from 
Trenton,  Mo*  to  Indlanola,  Iowa,  to  return 
this  fugitive,  and  as  this  fugitive  waived 
extradition,  it  was  not  necessary  to  instil 
tute  extradition  proceedings*  However,  as 
I understand  the  law,  the  Sheriff  earn  only 
claim  mileage  from  Trenton,  Mo.  to  the  Iowa 
line,  whereas  in  fact  he  had  mileage  from 
the  State  line  on  to  Indlanola,  Iowa#  This 
procedure  saved  the  neoesslty  of  going  to 
Jefferson  City  and' instituting  formal  extra- 
dition proceedings,  obtaining  an  extradition 
warrant  from  the  Governor,  and  then  proceeding 
to  the  State  Capitol  of  Iowa  and  getting  the 
consent  of  the  Governor  of  Iowa  and  then 
going  on  to  plefc  up  the  fugitive.  Although 
this  method  wa3  much  cheaper,  there  appears 
to  be  no  provision  for  the  Sheriff  obtaining 
mileage  for  his  expenses  past  the  State 
line. 

Therefore,  I would  appreciate  your  office 
advising  me  if  there  is  any  provision  in 
the  law,  which  apparently  there  la  not  or 
which  I have  been  unable  to  find,  which 
would  authorise  a Sheriff  of  Missouri  to 
obtain  mileage  for  distances  covered  out- 
side the  State  of  Missouri  to  return  a 
fugitive  Who  has  waived  extradition,  and, 
therefore,  no  extradition  proceedings  or 
Governor’s  warrant,  was  necessary. " 

To  answer  your  question,  we  must  turn  to  the 
statutes  of  the  state,  for  the  fees  and  compensation 
of  all  public  officers  are  matters  controlled  entirely 
by  statutes*  In  Maxwell  v,  Andrew  County  347  Mo.  156, 
146,  S.W,  2d  621,  626,  the  Supreme  Court  said: 


«*3«* 


•‘It  is  well  established  law  that  the  right  of 
a public  officer  to  be  compensated  by  salary 
or  fees  for  the  performance  of  duties  imposed 
on  hi®  by  law  does  not  rest  upon  any  theory 
of  contract,  express  or  implied,  but  is 
purely  a creature  of  the  statute.” 

So  also  in'  Nodaway  County  v.  Kidder  544  Mo,  795, 
129  S.W,  2d  857,  060,  the  Supreme  Court  said? 

“It  is  well  established  that  a.  public  officer 
claiming  compensation  for  official  duties' 
performed  must  point  out  the  statute  authoriz- 
ing such  payment.  * 

Unlees,  therefore,  there  are  statutes  allowing 
the  sheriff  mileage  for  the  trips  you  mentioned  in  your 
letter,  he  cannot  be  paid  such  mileage. 

Section  3976  K.  S,  Mo.  1939  provides  for  the 
extradition  of  a person  charged  with  a crime  in  this 
state  who  has  been  apprehended  in  another  state.  Said 
section  reads  as  follows? 

••Whenever  the  governor  of  this  state  shall 
demand  a fugitive  from  justice  from  the' 
executive  of  another  state  or  territory, 
and  shall  have  received  notice  that  such 
fugitive  will  be  surrendered,  he  shall  issue 
his  warrant,  under  the  seal  of  the  state, 
to  some  messenger,  commending  him  to  receive 
such  fugitive  and  convey  him  to  the  sheriff 
of  the  county  in  which  the  offense  was  com- 
mitted, or  is  by  law  cognizable," 

Section  3977  provides  for  the  payment  of  the 
expenses  of  the  messenger  who  is  selected  to  return 
the  prisoner  to  this  state.  Said  section  read#  a# 
follows; 

"The  expenses  which  may  accrue  under  the 
last  section,  beihg  first  ascertained  to 
the  satisfaction  of  the  governor,  shall, 
on  his  certificate,  be  allowed  and  paid  out 
of  the  state  treasury,  as  other  demands 
against  the  state," 


*.4»» 


We  understand  It  Is  not  claimed  by  the  sheriff 
you  mentioned  in  your  letter  that  he  might  be  entitled 
to  mileage  under  the  foregoing  statute*,  but  these 
statutes  become  Important  in  determining  your  question 
because  they  show  "that  the  Legislature  has  provided  k 
method  by  which  persons  who  return  prisoners  from  another 
state  into  this  state  may  be  paid  their  expenses.  In 
Nodaway  County  V.  Kidder,  supra,  129  8.W.  2d  l.c.  860, 
the  Court  said: 

"The  general  rule  is  that  the  rendition  of 
services  by  a public  officer  is  deemed  to 
be  gratuitous,  unless  a compensation  therefor 
Is  provided  by  statute.  If  the  statute 
provides  compensation  in  a particular  mode 
or  manner,  then  the  officer  Is  confined  to 
that  manner  and  is  entitled  to  no  other 
or  further  compensation  or  to  any  different 
mode  of  securing  same.  Such  statutes,  too 
must  be  strictly  construed  as  against  the 
officer. M 


Since  the  foregoing  two  statutes  provide  a mode 
or  manner  by  which  persons  may  be  paid  their  expenses 
for  returning  prisoner*  from  another  state  to  this 
state,  neither  the  sheriff  nor  any  other  person  can 
be  paid  In  any  other  manner.  The  sheriff  rendered 
valuable  services,  but  he  must  be  presumed  to  have 
rendered  them  gratuitously  unless  compensation  or 
reimbursement  is  provided  by  statute. 

i 

Section  13413  R.  0.  Mo.  1939  provides  for  the 
fees  which  a sheriff  may  b©  allowed  for  services  in 
criminal  oases.  The  section  is  long  and  will  not  b® 
quoted  here,  but  suffice  It  to  say  that  said  section 
does  not  provide  any  fee  or  compensation  for  the 
mileage  of  the  sheriff  mentioned  in  your  letter. 

Section  13414  R.  S.  Mo.  1939  reads  as  follows: 

"Sheriff*,  county  marshals  or  other  office** 
shall  be  allowed  for  their  services  In 
arlmlnal  oases  and  in  all  proceedings  for 
contempt  or  attachment  as  follows:  Ten 
cents  for  each  mile  actually  traveled  in 
serving  any  venire  summons,  writ,  subpoena 
or  other  order  of  court  When  served  more 
than  five  miles  from  the  place  where  the 
court  is  held:  Provided,  that  such  mileage 


shall  not  be  charged  for  more  than  one  witness 
subpoenaed  or  venire  summons  or  other  writ 
served  In  the  same  cause  on  the  same  trip*” 

Section  13414  doess  not  Cover  the  situation  you 
mention  In  your  letter,  because  when  the  sheriff  was 
traveling  through  the  other  state  to  get  the  prisoner 
he  was  not  serving  any  venire  summons,  writ,  subpoena 
or  other  order  of  court,  No  court  of  this  state  could 
have  issued  him  any  'writ  or  process  whioh  would  have 
authorized  him  to  execute  it  in  another  state.  The 
Supreme  Court  in  the  case  of  State  ex  rel  v.  Allen, 

180  Mo.  27,  30,  said* 

“It  is  axiomatic  under  our  complex  system  of 
government  that  the  laws  and  Judgments 
and  powers  conferred  by  a State  have,  pyoprlo 
vlnore,  no  extra-territorial  force.  (McGinnis 
V.  Foundry  Co.,  174  Mo.  226. ) Therefore 
a writ  issued  by  a court  can  only  be  exe- 
cuted within  the  Jurisdiction  of  the  court, 
and  confers  no  authority  upon  anyone  to 
attempt  to  execute  it  outside  of  the  juris- 
diction of  the  court." 

Section  13416  ft.  8.  Mo.  1939  should  be  noted  also 
It  reads  as  follows? 

"No  sheriff  or  ministerial  officer  in  any 
criminal  proceeding  shall  be  allowed  any 
fee  or  fees  for  any  other  services  than 
those  in  the  two  preceding  sections 
enumerated,  or  for  guards  not  actually 
employed* " 

So  it  is  provided  that  the  only  fees  and  mileage 
which  a sheriff  may  claim  in  a criminal'  case  are  those 
set  forth  in  Sections  13413  and  13414,  supra.  The 
Supreme  Court  held  in  Maxwell  v.  Andrew  County,  supra, 
that  Section'  13416  in  effect  limited  the  fees  of  a 
sheriff  in  criminal  oases  to  those  set  out  in  Sections 
13413  and  13414.  3h  that  case  the  Court  said,  146 
8.  W.  3d  l.c.  626 1 

"The  statutes  regulating  the  compensation 
of  sheriffs  expressly  provide  for  the  payment 
of  mileage  in  certain  oases.  3f or  example, 
such  provision  is  made  when  the  officer  is 
serving  subpoenas  or  writs  or  transporting 
a prisoner  to  the  penitentiary.  The  speci- 
fication in  the  statute  of  instances  when 


mileage  Is  to  be  paid  and  money  lawfully 
be  received  by  the  sheriff  constitutes  an 
Implied  prohibition  upon  its  collection  in 
other  instances.  Particularly  Is  this  true' 
when  we  consider  the  provisions  of  S*  11735, 
specifically  limiting  the  compensation  to  be 
received  by  sheriffs,* 

It  thus  becomes  clear  that  the  statutes  do  not 
make  any  provision  for  the  sheriff  to  be  paid  mileage 
for  going  beyond  the  State  of  Missouri  to  return  a 
prisoner  who  has  waived  extradition.  The  Justice 
or  injustice^  wisdom  or  folly  of  the  statutes  as  x*e 
find  them  is  not  a question  for  those  who  interpret 
and  enforce  them,  but  such  questions  are  for  the 
Legislature. 

itessjaaiaa 

It  Is,  therefore,  the  opinion  of  this  department 
that  a sheriff  cannot  be  paid  mileage  for  travel 
beyond  the  state  of  Missouri  for  the  purpose  of  returning 
to  this  state  a prisoner  who  has  waived  extradition. 

lours  very  truly. 


Harry HST  Kay 

Assistant  Attorney  General 


APPROVED* 


J.  Taylor 
Attorney  General 


Hinc/viv 


TAX Alt ON : Lev.,  of  a tax.  i purpose  inty  libra.  * .y  i 

CONSTITUTIONAL  addition  to  tax  revy  as  lit. . , i by  Sec.  ll\o;  ui  urt.  X of 
LAW:  Const.  Such  levy  will  not  prevent  couhty  court  from  increas- 

ing tax  levy  for  county  purposes  within  limit  set  by  Sec.  11(b) 
of  Art.  X of  Const.  Only  limitation  is  that  tax  shall  not  be 
levied  in  one  year  which  will  produce  mathematically  more 
than  10%  in  excess  of  taxes  of  previous  year. 


, . . ) \ . „ 


/ 


Mr,  Joe  H,  ■ Crown 
Assistant  Prosecuting  A 
Greene  County 
Springfield,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  request- 
ing an  official  opinion  of  this  department,  and  reading  as 
follows: 

"The  County  Court  has  propounded  the  follow- 
ing question: 

’In  the  event  that  a proposition  for  the 
assessment  of  a tax  of  two  mills  on  the 
dollar  for  the  purpose  of  a county  library 
fund  is  appreVfea  at  a coming  election  will 
such  a tax  prevent  the  County  Court , if 
necessary,  from  increasing  its  present 
proposed  levy  of  forty-four  cents  on  the. 
hundred  dollars  to  fifty  cents  on  the  hun- 
dred dollars,  which  is  the  constitutional 
limitation  for  this  County  under  Section 
11  (b)  of  Article  10  of  the  Constitution.’ 

'"Please  find  attached  a copy  of  our  letter  tb 
the  County  Court  wherein  we  state  that  in  our 
opinion  the  library  tax  would  not  prevent  the 
County  Court  from  the  levy  of  a tax  up  to  the 
maximum  of  fifty  cents  on  the  one  hundred  dol- 
lars assessed  valuation  for  general  county  pur- 
poses under  Section  11(b)  of  Article  10. 

"We  shall  appreciate  receiving  your  opinion  on 
this  matter." 


♦ 
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Senate?  Bill  No,  370  of  the  63rd  General  Assembly  provides 
as  follows: 

"Section  1.  Any  county,  or  other  politi- 
cal subdivision  otherwise  authorized  by  law 
to  support  and  conduct  a library  may  levy 
for  library  purposes  in  addition  to  the 
limits  prescribed  in  Section  11,  Article  1 
of  the  Constitution  a rate  of  taxation  on 
all  property  subject  to  its  taxing  powers 
in  an  amount  as  now  or  hereafter  prescribed 
by  law;  Provided,  that  political  subdivisions 
now  having  or  hereafter  having  a population 
of  not  less  than  300,000  inhabitants  nor  more 
than  600,000  inhabitants  according  to  the 
last  Federal  decennial  census  are  authorized 
to  levy  for  library  purposes  a rate  which 
shall  not  exceed  ten  cents  on  the  hundred 
dollars  assessed  valuation,  annually,  on  all 
taxable  property  in  such  subdivision. 

"Section  2,  Since  the  statutes  are  inade- 
quate to  permit  a levy  of  taxation  for  li- 
brary purposes  in  accordance  with  Section  11, 

Article  X of  the  Constitution  in  excess  of 
all  other  rates  otherwise  permitted  by  law 
and  because  it  is  necessary  to  make  such  levy 
for  library  purposes  for  the  immediate  preser- 
vation of  the  public  peace,  health  and  safety 
, of  the  inhabitants  of  this  state,  an  emergency 
exists  I'd. thin  the  meaning  of  the  Constitution 
and  this  act  shall  be  in  full  force  and  effect 
from  and  after  its  passage  and  approval." 

The  provision  of  Senate  Bill  No.  370  authorizing  a levy 
made  for  library  purposes  to  be  in  addition  to  the  constitutional 
limits  of  taxation  prescribed  by  Section  11  of  article  X of  the 
Constitution,  which  limits  are  found  in  Section  11(b)  of  such 
article,  is  in  conformity  with  and  is  the  authorizing  by  law  of 
a levy  under  authority  of  the  last  clause  of  Section  11(c)  of 
Article  X,  ip  excess  of  the  limit  set  by  Section  11(b)  of  such 
article. 

Section  14767,  ft.  3.  Mo.  1939,  provides  that  upon  petition 
/ of  one  hundred  taxpayers  of  a county  who ^ are _ out side  of  cities 
in  such  county  maintaining  public  libraries  in  part  at  least  by 
taxation,  such  petition  asking  for  the  formation  of  a county 
library  district  and  asking  that  an  annual  tax  of  not  to  exceed 
two  mills  on  the  dollar  be  levied,  the  county  court  shall  submit 
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the  proposition  at  an  annual  election  the  first  Tuesday  in 
April;  and._  further  provides  that  if  a majority  vote  is  cast 
for  establishment  of  the  district  and  for  the  levy  of  the  tax, 
the  district  shall  be  established  and  the  tax  levied  and  col- 
lected in  like  manner  with  other  taxes  in  the  rural  school 
districts  of  the  county. 

Section  14767,  R.  3.  Ko,  1939,  is  the  law  authorizing  the 
county  library  district  to  support  and  conduct  a library,  and 
such  section,  together  with  Section  14773,  -R.  S.  Mo.  1939, 
provides  the  amount  of  the  tax  .as  now  prescribed  by  law,  that 
is,  two  mills  on  the  dollar  for  maintaining  -and  conducting  a 
free  county  library,  and  an  additional  tax  of  one  and  one-half 
mills  on  the  dollar  for  building  purposes,  for  a period  not  to 
exceed  five  years,  when  such  additional  tax  for  building  is 
voted. 

' Since  Section  14767 , R.  Si.  Mo*  1939,  now  authorizes  a tax 
levy  not  to  exceed  two  mills  on  the  dollar  when  voted  by  the 
majority  of  those  voting  in  an  election  in  a proposed  library 
district,  such  a tax  levy  is  the  levy  specified  in  Senate  Bill 
ho.  370,  and  is  by  the  provisions  of  that  bill  in  addition  to 
the  tax  limit  in  Section  11(b)  of  Article  X of  the  Constitu- 
tion. 


The  only  restriction  on  the  county  court's  authority  to 
levy  the  fifty-cent  limit  for  county  purposes  in  Greene  County 
is  that  provision  of  Section  11046  of  House  Committee  Substi- 
tute for  House  Bill  No.  46$  of  the  63rd  General  Assembly,  pro- 
viding that  no  county  court  shall  order  a rate  of  levy  that 
will  produce  mathematically  more  than  ten  per  cent  in  excess 
of  the  taxes  levied  for  the  previous  year. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  a tax  levy  of 
two  mills  on  the  dollar  for  the  purpose  of  a county  library  fund 
in  Greene  County  is  a levy  in  addition  to  the  limit  of  the  rate 
of  taxation  as  fixed  by  Section  11(b)  of  Article  X of  the  Con- 
stitution. The  tax  levy  of  two  mills  on  the  dollar  for  the  pur- 
pose of  a county  library  fund  in  Greene  County  will  not  prevent 
the  county  court  from  increasing  the  present  tax  rate  of  forty- 
four  cents  on  the  one  hundred  dollars  for  county  purposes.  The 
only  limit  on  the  tax  levy  for  county  purposes  in  Greene  County, 
within  the  limit  set  out  by  Section  11(b)  of  Article  X of  the 
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Constitution,  is  that  of  Section  11046  of  House  Committee  Sub- 
stitute for  House  Bill  No.  46B  of  the  63rd  General  Assembly, 
providing  that  no  county  court;  shall  order  a rate  of  levy  that 
will  produce  mathematically  more  than  ten  per  cent  in  excess 
of  the  taxes  levied  for  the  previous  year. 


Respectfully  submitted, 


APPROVED: 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 


J.  ■ taYloc 
Attorney  General 


CORPORATIONS1:  A corporation  doing  business  in  this  State 

i may  not  transact  its  corporate  business  in 

this  State  under  any  other  name  than  its 
corporate  name,, 


April  4,  1947  / / 

/ 

/n 

Honorable  Joseph  N,  Brown 
Assistant  Prosecuting  Attorney 
Springfield,  Missouri 

Dear  Mr.  Brown I 

This  will  acknowledge  your  letter  of  recent 
date,  requesting  an  opinion  from  this  Department 
whether  a corporation  may  transact  business  in  Missouri 
under  a name  other  than  its  corporate  name. 

Your  letter  is  as  follows: 

"REt  BANKERS  LIFE  & CASUALTY  COMPANY 

"Enclosed  please  find  copies  of  two 
letters  received  from  the  above-mentioned 
company  relative  to  doing  business  under 
a trade  name  and  requesting  that  such 
trade  name  be  filed  of  record  in  the 
recorder*  s office  of  this  county. 

"Please  note  that  this  company  states 
that  it  is  licensed  to  do  business  in 
the  State  of  Missouri,  It  occurred  to 
me  that  in  the  event  It  is  licensed  to 
do  business  as  the  Bankers  Life  and 
Casualty  Company  It  twould  not  be  within 
the  law  for  them  to  operate  under  a trade 
name » 

"Please  advise  whether  or  not  It  is  per- 
missible under  the  law  of  this  state  for 
a corporation  and  particularly  a life  in- 
surance company  to  do  business  under  a 
trade  name  other  than  its  Incorporation 
name . " 

% 

It  Is  assumed  that  since  the  corporation  named 
in  this  matter  as  the  Bankers  Life  & Casualty  Company, 
with  its  home  office  In  Chicago,  Illinois,  and  being  a 
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foreign  corporation,  that  said,  corporation  has  been 
licensed  to  carry  on  life  and  casualty  instance  in 
the  State  of  Missouri,  as  such,  as  domestic  corpora- 
tions do  when  organized  under  Article  2,  Chapter  37, 

R.S,  Mo*  1939* 

Our  new  Corporation  Code  appearing  in  the  Laws 
of  Missouri,  1943,  pages  410  to  491,  inclusive,  pro- 
vides for  a different  and  a very  comprehensive  manner 
of  procedure  by  corporations  in  this  State  over  the 
laws  governing  corporations  under  the  old  Corporation 
Code  of  this  State, 

Section  7 of  our  new  Corporation  Code,  page 

418,  provides? 

‘’Section  7,  Regulating  name  of  cor- 
poration,—The  corporate  name: 

"(a)  Shall  contain  the  word  •corpora- 
tion,* * company,*  * incorporated, * or 
•limited,’  or  shall  end  with  an  abbre- 
viation of  one  of  said  words, 

"(b)  Shall  not  contain  any  word  or 
1 phrase  which  indicates  or  implies  that 

it  is  organized  for  any  purpose  other 
than  a purpose  for  which  corporations 
may  be  organized  under  this  Act,' 

M(c)  Shall  not  be  same  as,  or  decep* 
tlvely  similar  to,  the  name  of  any 
' domestic  corporation  existing  under  any 
Act  of  this  State  or  any  foreign  cor- 
poration authorized  to  transact  busi- 
ness in  this  State,  or  ^a.  name  the  ex- 
clusive right  to  which  is,  at  the  time, 
reserved  in  the  manner  provided  in  this 
Act,” 

i. 

Section  8 of  the  new  Code  on  page  418,  further 
provides  that  a domestic  corporation  may  change  its  name 
(emphasis  supplied). 

Sections  9 and  10,  Laws  of  Missouri,  1943,  page 

419,  permit  other  activities  of  corporations,  such  as 
maintaining  a registered  office,  the  selection  and  registry 
of  an  agent,  the  change  of  address  of  its  registered  office 
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or  a change  of  its  registered  agent.  But  it  will  be 
observed  that  said  sections  require  the  corporation 
in  all  of  such  activities  that  the  corporation  adhere 
strictly  in  the  performance  of  all  of  the  same  to  its 
corporate  name. 

We  find  no  authority  whatever  in  the  Insurance 
Code  respecting  the  organization  and  incorporation  Of 
insurance  companies,  or  in  the  general  corporation  code, 
authorizing  a corporation  of  any  character  to  transact 
its  corporate  affairs  In  any  other  than  its  corporate 
name. 

We  do  find  authority  which  is  not  only  per- 
suasive, but  convincing,  that  It  was  the  intention  of 
the  Legislature,  in  granting  to  corporations  under  said 
Section  8,  Laws  of  Missouri,  1943,  page  418,  the  ex- 
clusive right  to  the  use  of  a corporate  name,  that  the 
obligation  thereby  was  cast  upon  such  corporations,  not 
only  to  use  its  corporate  name  adopted  in  its  Articles 
of  Incorporation,  but  that  for  the  protection  of  the  pubr 
lie,  and  the  elimination  of  Its  possible  intrusion  upon 
the  rights  of  others,  it  must  transact  its  business  solely 
and  exclusively  also  under  Its  corporate  name. 

The  natural  query  in  such  a situation  as  we  are 
considering  here  is,  "why  a corporate  name  at  all?".  It 
is  because  if  there  were  no  corporate  name  the  operators 
of  any  enterprise  would  be  simply  an  association  of  per- 
sons, which  might  operate  merely  as  a co-partnership  or 
as  an  association  of  individuals  under  which  "corporate" 
powers  could  not  be  exercised  at  all.  Our  statutes  de- 
fine privileges  of  carrying  on  business  by  co-partnerships 
and  associations  separately  from  the  Corporation  Code, 

The  Corporation  Code,  as  indicated  hereinbefore,  provides 
that  individuals  may  associate  themselves  together  and 
organize  a "corporation"  defining  its  powers  and  privi- 
Isges,  Among  the  first  requirements  of  the  law,  as  well 
as  the  exercise  of  the  privilege  on  the  part  of  the  cor- 
porate being  itsalf,  is  the  necessity  of  selecting  a 
corporate  name,  14  Corpus  Juris,  page  136,  Section  132  c, 
expresses  it  this  wayx 

"(Sec,  132)  c.  Name  and  Seal  of  Proposed 
’ Corporation,  The  application,  articles, 

or  certificate  must  state  the  name  of  the 
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proposed  corporation,  and  must  state 
a name  which  may  legally  be  assumed;  and 
It  Is  sometimes  required  that  a facsimile 
or  description  of  the  corporate  seal  shall 
be  given, M ' 

Section  4 of  our  new  Corporation  Code,  Laws  of 
Missouri,  1943,  page  416*  provides  that; 

"In  order  to  carry  out  the  purposes  for 
which  it  ia  organized,  each  corporation 
shall  have  power: 

1 ...  ; • ......  - • • / 

(continuing  to  sub-section  (I)  on  page 
417} 

"(i)  To  conduct  its  business,  carry 
on  its  operations,  and  have  offices 
within  aid  without  this  State,  and  to 
exercise  in  any  other  state,  territory, 
districts,  or  possession  of  the  United 
States,-  or  in  any  foreign  country,  the 
powers  granted  by  this  Act." 

Sub-sections  (a)  and  (b)  of  Section  4 of  the  new 
Corporation  Code  of  this  State,  Laws  of  Missouri,  1943, 
page  416,- provide  separately,  that  among  the  powers  of  a 
corporation  in  carrying'  out  its  purposes.  It  shall  have 
the  right 

"(a)  To  have  succession  by  its  corporate 
name  for  the  period  limited  in  its  ‘articles 
of  incorporation  or  perpetually  where  there 
is  no  such  limitation," 


"(b)  To  sue  and  be  sued,  complain  and  del 
fend  In  any  court  of  law  or  equity," 

It  would  be  anomalous,  we  think,  if  a corporation 
0ere  to  b®  permitted  to  sue  in  Its  corporate  name  and  must 
be  sued  as  such,  under  our  Code  of  Civil  Procedure,  as  well 
as  under  said  sub-section  (b)  of  said  Section  4,  Laws  of 
Missouri,  1943,  and  still  be  permitted  to  prosecute  ad- 
minister Its  business  affairs  in  some  name  other  than  its 
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eorporate  name. 

The  information  given  to  us  in  the  correspondence 
and  documents  accompanying  the  request  for  this  opinion 
indicates  that  the  Bankers  Life  and  Casualty  Company  is 
a foreign  corporation*  that  is  to  say,  an  Illinois  cor- 
poration, 

/ In  this  connection  we  desire  to  quote  a part  of 
Section  97,  Laws  of  Missouri,  1945,  of  our  new  Corpora- 
tion Code,  1 o c * 462,  which  is  as  follows: 

n»  * * A foreign  corporation  which  shall 
have  received  a certificate  of  authority 
under  this  Act  shall  * «■  enjoy  the  same, 

but  no  greater,  rights  and  privileges  as 
a domestic  corporation  organised  for  the 
purposes  set  forth  in  the  application  pur- 
suant to  which  such  certificate  of  authority 
is  issued, 

The  statutes  above  referred  to  and  quoted  in  part, 
in  and  of  themselves  w©  believe,  preclude  any  corporation 
from  substituting  any  other  name  than'  its  corporate  name 
in  the  transaction  of  its  corporate  business. 

There  is  no  statute  in  this  State  permitting  the 
registration  of  a trade  name  with  the  county  clerk  of  any 
county  in  this  State, 

The  question  of  the  use  of  a fictitious  name  is 
not  involved  here,* 


CONCLUSION, 

\ 

It  is,  therefore,  the  opinion  of  this  Department 
that  there  is  no  statute  in  this  State  permitting  the 
registration  of  a trade  name  with  the  county  dark  of 
any  county  in  this  State, 

It  is  the  further  opinion  of  this  Department  that 
under  the  facts  stated  In  your  letter  it  is  not  permissible. 
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under  the  laws  of  this  State,  for  the  Bankers  Life  and 
Casualty  Company  to  transact  its  business  under  any  name 
other  than  its  corporate  name. 


Respectfully  submitted. 


GEORGE  W,  CROWLEY 
Assistant  Attorney  General 


APPROVED: 


J,  E.  TAYLOR 
Attorney  General 


GWC : ir 


COUJ'ITr  jURTb ; rreality  between- /county  court  and  county  hx„ 

■ mgineer  in  administering  road -laws. 


June  10,  1947 


Honorable  John  E«  Brooks 
Associate  Judge 
Franklin  County  Court 
Union,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  inquiry  of  recent  date,  re- 
questing an  official  opinion  of  this  office,  and  reading  as 
follows : 


"The  County  Court  has  requested  that  you 
furnish  them  with  a written  opinion  as  to 
what  authority  the  County  Highway  Engineer 
has  with  reference  to  the  following  para- 
graphs : 

ffl«  Designating,  locating  and  relocating 
roads  ana  bridges  without  the  approval 
of  the  County  Court. 

”2.  Expending  and  contracting  for  supplies 
and  equipment  without  first  having  ap- 
proval of  the  County  Court. 

H3*  Employing  and  discharging  employees  of 
the  Highway  department  without  the  ap- 
proval of  the  County  Court. 

"4*  The  fixing  of  hourly  rates  and  salaries 
of  County  employees  without  the  approval 
of  the  County  Court. 

n5.  Refusing  to  carry  out  orders  of  the 
Court  pertaining  to  use  of  equipment 
and  designating  whereabout  employees 
shall  perform  duties  without  approval 
of  the  Court. n 
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The  five  questions  which  you  have  proposed  will  be  con- 
sidered separately  under  appropriately  numbered  paragraphs  cor- 
responding with  the  numbering  which  you  have  accorded  your  ques 
tions.  However,  before  doing  so,  it  may  be  advisable  to  make 
certain  general  observations  relating  to  the  respective  duties 
of  the  county  court  and  the  county  highway  engineer  in  the  ad- 
ministration of  the  road  laws  of  this  state. 

Generally  speaking,  the,  county  court,  as  fiscal  agent  of 
the  county,  is  charged  with  the  disbursement  of  all  moneys  ex- 
pended upon  the  public  highways  of  the  county.  Furthermore, 
the  General  Assembly  has  seen  fit  to  place. upon  that  same  body 
jurisdiction  to  establish  and  vacate  public  highways,  establish 
ways  of  necessity,  determine  the  necessity  of  the  construction 
of  bridges  and  culverts,  and  similar  related  duties. 

Similarly,  the  General  Assembly  has  seen  fit  to  establish 
in  all  counties  of  this  state,  except  where  dispensed  with  by 
a vote  of  the  people,  the  office  of  county  highway  engineer. 
Generally,  his  duties  are  those  relating  to  the  supervision  of 
the  construction  of  roads,  bridges  and  culverts,  the  laying  out 
of  new  locations  for  public  roads,  auditing  the  accounts  of 
minor  officials  charged  with  disbursement  of  county  moneys  on 
roads,  and  other  duties  similar  in  nature.  It,  therefore,  be- 
comes apparent  that  the  General  Assembly  has  contemplated  a 
close  working  relationship  between  the  county  court  and  the 
county  highway  engineer.  The  duties  of  the  county  court  are 
more  general vin  nature,  while  those  of  the  county  highway  engi- 
neer are  more  specific. 

It  may  be  well,  at  the  outset,  to  consider  the  effect  of 
recent  constitutional  and  statutory  provisions  affecting  the 
office  of  county  highway  engineer.  We  note  from  the  classifi- 
cation of  counties  adopted  by  the  63rd  General  Assembly  that 
Franjclin  County  is  now  of  the  third  class  and  that  it  has  some 
33,668  inhabitants.  Under  the  provisions  of  Section  8660, 

R,  G*  Mo*  1939 » the  county  surveyor  of  counties  of  that  size 
is  also  ex  officio  the  county  highway  engineer,  as  appears  from 
the  following  proviso  found  in  the  statute: 

w * * * Provided  further,  after  January  1, 

1941,  that  in  all  counties  in  the  state 
which  contain,  or  which  may  hereafter  con- 
tain not  less  than  twenty  thousand  inhabi- 
tants or  more  than  fifty  thousand  inhabitants 
the  county  surveyor  shall  be  ex  officio 
county  highway  engineer,  and  liXs  salary  as 
county  highway  engineer  shall  not  be  less 
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than  twelve  hundred  dollars  per  annum,  nor 
more  than  two  thousand  dollars  per  annum  as 
shall  be  determined  by  the  County  Court." 

This  proviso  was  held  constitutional  and  valid  in  State 
ex  rel*  v,  Johnson,  173  3.-  W.  (2d)  411,  351  Mo,  293,  and  in  the 
same  case  it  was  held  that  the  county  court  in  such  counties 
was  without  authority  to  abolish  the  office  of  county  highway 
engineer. 

However,  the  63rd  General  Assembly  passed  House  Committee 
Substitute  for  House  Bill  No.  792,  which  repealed  Section  &660, 
R.  S.  Mo,  1939,  in  its  entirety.  The  reenactment  of  the  stat- 
ute reads  as  follows: 

"The  county  court  may,  in  their  discretion, 
appoint  the  comity  surveyor  of  their  respec- 
tive counties  to  the  office  of' county  high- 
way engineer,  provided  he  be  thoroughly 
qualified  and  competent,  as  required  by  this 
article;  and  when  so  appointed,  he  shall  re- 
ceive the  compensation  fixed  by  the  county 
, court ? and  such  fees  as  are  allowed  by  law 
for  his  services  as  county  surveyor:  Pro- 
vided, the  county . surveyor  may  refuse  to  act 
or  serve  as  such  county  hi£diw&y  engineer,  un- 
less otherwise  provided  by  law.  In  the  event 
that  the  county  highway  engineer  cannot  prop- 
erly perform  all  the  duties  of  his  office,  he 
shall,  with  the  approval  of  the  court,  appoint 
one  or  more  assistants,  who  shall  receive  such 
compensation  as  may  be  fixed  by  the  court." 

You  will  note  that  the  enactment  of  this  statute  terminated 
the  previous  condition  under  which  the  county  surveyor  in  coun- 
ties of  the  size  of  Franklin  County  was  ex  officio  county  high- 
way engineer. 

It  might  be  thought  that  the  further  provisions  of  the  bill 
with  regard  to  its  effective  date  would  render  this  portion  in- 
operative until  January  1,  1949*  The  statutory  provision  men- 
tioned is  found  as  Section  3659  of  House  Committee  Substitute 
for  House  Bill  No.  792,  reading  as  follows: 

"The  provisions  of  this  act  shall  be  and  be- 
come effective  January  1,  1949:  Provided 
that  any  part  of  this  act  which  shall  be 
necessary  to  remove  any  inconsistency  with 
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the  constitution  of  this  state  shall  be  and 
become  effective  July  1,  1946.” 

You  will  note  that  any  portions  of  the  new  statute  which 
should  become  effective  on  July  1,  1946,  in  order  to  remove 
any  inconsistency  with  the  Constitution  of  1945,  were  declared 
to  be  effective  on  that. date. 

We  believe  that  Section  $660  did  become  effective  on  July 
1,  1946,  by  reason  of  the  constitutional  requirement  found  as 
Section  S of  Article  VI,  reading  as  follows: 

"Provision  shall  be  made  -by  general  laws 
for  the  organization  and  classification  of 
counties  except  as  provided  in  this  Consti- 
tution. The  number  of  classes  shall  not 
exceed  four,  and.  the  organization  and  powers 
of  each  class  shall  be  defined  by  general 
laws  so  that  all  counties  within  the  same 
class  shall  possess  the  same  powers  and  be 
subject  to  the  same  restrictions.  A law- 
applicable  to  any  county  shall  apply  to  all 
counties  in  the  class  to  which,  such  county 
belongs.” 

We,  therefore,  believe  that  in  counties  now  in  Class  3 
which  had  previously  been  affected  by  Section  6660,  R.  3.  Mo. 
1939,  quoted  supra,  the  county  surveyor  is  no  longer  ex  officio 
county  highway  engineer,  and  that  before  he  can  act  as  such 
he  must  be  appointed  by  the  county  court  under  the  provisions 
of  Section  8660,  a,s  reenacted  in  H.C.S.H.B.  Ho,  792,  quoted 
supra.  Also,  it  is  not  mandatory  that  in  such  counties  the 
county  surveyor  he  appointed  to  such  office,  as  Section  $655, 
as  reenacted  in  H.C.S.H.B.  Mo.  792,  provides  as  follows: 

"The  county  courts  of  each  county  in  this 
staie  in  classes  two,  three  and  four  are 
hereby  authorized  and  empowered  to  appoint 
and  reappoint  a highway  engineer  within  and 
for  their  respective  counties  at  any  regular 
meeting,  for  such  length  of  time  as  may  be 
deemed  advisable  in  the  judgment  of  the  court 
at  a compensation  to  be  fixed  by  the  court. 

The  provisions  of  this  article  shall  apply 
.only  to  counties  of  classes. two,  three  and 
four.” 
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In  this  opinion  we  have  assumed  that  there  now  exists  a 
regularly  appointed  and  qualified  county  highway  engineer  in 
Franklin  County* 

I. 

Your  first  question  deals  with' the  authority  of  the  county 
highway  engineer  with  reference  to  the  designation,  location 
and  relocation  of  roads  and  bridges* 

Under  the  provisions  of  Section  3473,  K*  3.  Ko.  1939,  the 
jurisdiction  has  been  placed  upon  the  county  court  to  estab- 
lish all  public  roads  except  state  roads.  This  section  reads, 
in  part,  as  follows; 

"Applications  for  the  establishment  of  all 
public  roads,  except  state  roads,  shall  be 
made  by  petition  to  the  county  court.  * * 

The  following  sections  relate  to  the  method  of  giving  no- 
tice, the  form  of  the  petition,  and  similar  matters. 

The  word  "established,"  used  in  the  statute  quoted,  has 
been  defined  by  the  General  Assembly  in  Section  $437,  H.  3.  Mo. 
193 9,  which  reads  as  follows: 

"The  words  'established1  and  'establishing,' 
as  used  in  this  article  in  relation  to  pub- 
lic roads,  shall  be  held  to  embrace  the  -lo- 
cating, relocating,  changing  or  widening  of 
roads,  and  the  word  'road'  shall  include 
bridges  and  culverts.’7 

From  the  foregoing,  it  is  apparent  that  in  so  far  as  the 
establishment  of  public  roads  is  concerned,  the  duty  rests  upon 
the  county  court.  However,  such  new  road  or  change  of  old  road 
must  be  approved  by  the  county  highway  engineer,  as  appears 
from  the  following  portion  of  Section  6662,  R.  3.  Mo.  1939 : 

n ^ * if  No  county  court  shall  order  a road 
established  or  changed  until  said  proposed 
road  or  proposed  change  lias  been  examined 
and  approved  by  the  county  highway  engineer, 

<-  * # * W 

This  provision  has  been  held  mandatory,  and  failure  to 
observe  it  renders  all  proceedings  relating  to  the  establish- 
ment of  roads  void.  In  Morris  v.  Karr,  114  3*  U.  (2d)  962, 
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342  Mo.  179,  the  court  said: 

"The  statute  says  that  no  county  court 
shall  make  an  order  changing  a road  with- 
out first  obtaining  the  approval  of  the 
county  highway  engineer,  and  unless  we 
are  willing  to  allow  this  provision  of  the  -- 
law  to  perish  by  construction,  it  must  be 
upheld.1' 

Similar  provisions  are  found  with  respect  to  the  location 
of  bridges.  Section  $534,  R#  S.  Mo.  1939,  reads  as  follows: 

"Each  county  court  shall  determine  what 
bridges  shall  be  built  and  maintained  atp  the 
expense  of  the  county  and  what  by  the  road 
districts:  Provided,  that  no  road  district 
shall  be  compelled  to  build  a bridge  which 
costs  fifty  dollars  or  more." 

Subsequent  provisions  provide  that  such  construction  shall 
be  under  the  supervision  of  the  county  highway  engineer  or,  in 
the  event  the  county  court  elects  to  do  so,  under  the  super- 
vision of  some  other  competent  person. 

From  the  foregoing,  it  appears  that  the  primary  duty  of 
designating,  locating  and  relocating  roads  and  bridges  rests 
upon  the  county-  court , and  the  duties  of  the  county  highway 
engineer  are  only  ancillary  to  the  exercise  of  the  county 
court* s jurisdiction  in  these  matters. 


II. 

Tour  second,  third  and  fourth  questions  deal  with  the  au- 
thority of  the  county  highway  engineer  to  contract  for  the  dis- 
bursement of  county  money  for  road  purposes,  the  employment  and 
discharge  of  employees,  and  the  fixing  of  hourly  rates  and 

salaries. 

In  so  far  as  the  disbursement  of  road  moneys  is  concerned, 
the  county  court,  as  fiscal  agent  of  the  county,  has  the  power 
to  make  all  purchases  of  necessary  supplies  and  equipment  for 
road  work.  It  is  true  that  actual  disbursements  may  be  made 
through  road  overseers,  who  must  account  to  the  county  court 
for  the  county  money  received  by  them  for  such  purposes,  and 
whose  settlements  may  not  be  approved  by  the  county  court  until 
approval  has  first  been  had  from  the  county  highway  engineer. 
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We  quote  from  Section  $662,  It.  5.  Mo*  1939,  reading,  in  part, 
as  follows: 

* * * Wo  county  court  shall  issue  war- 
rants in  payment  for  road  work  or  for  any 
other  expenditure  by  road  overseers,  or 
in  payment  for  work  done  under  contract, 
until  the  claim  therefor  shall  have  been 
examined  and  approved  by  the  county  high- 
way engineer.” 

However,  we  do  not  believe  that  these  provisions  authorize 
the  county  highway  engineer  to  contract  for  supplies  and  equip- 
ment for  road  work,  as  his  dutiea  relate  only  to  the  approval 
of  the  expenditures.  There  are  exceptional  circumstances  under 
which  the  county  highway  engineer  is  authorized  to  enter  into 
contracts  for  certain  specified  purposes.  For  instance,  under 
Section  $523,  li.  S.  Mo*  1939,  he  is  authorized  to  contract  with 
any  owner  of  land  adjacent  to  a public  road  for  the  purpose  of 
opening  ditches  for  drainage,  or  to  procure  necessary  material 
for  road  purposes,  and  to  pay  a reasonable  compensation  there- 
for, Similarly,  under  the  provisions  of  Section  $552,  R.  S.  Mo. 
1939,  the  county  highway  engineer  is  authorized,  with  the  con- 
sent of  one  or  more  of  the  county  judges,  to  contract  with  some 
competent  person  to  have  damaged  bridges  repaired.  These  are 
”cost  plus”  contracts  and  are  designed  to  take  care  of  emergency 
conditions. 

With  these  exceptions  notbd,  the  disbursement  of  moneys 
for  road  building  supplies  and  equipment  rests  with  the  county 
court*  y 


We  do  not  find  that  the  county  highway  engineer  has  any 
statutory  authority  to  employ  any  persons,  and  therefore  any 
such  hiring  would  not  be  binding  upon  the  county  court* 

What  has  been  said  with  respect  to  the  hiring  and  discharge 
of  employees  is  equally  applicable  to  the  authority  of  the  coun- 
ty highway  engineer  to  fix  rates  and  salaries  for  purported  em- 
ployees. In  the  absence  of  statutory  authorisation,  we  do  not 
believe  that  such  authority  exists* 


III. 

Your  fifth  question  relates  to  the  authority  of  the  county 
highway  engineer  to  disregard  orders  of  the  county  court  per- 
taining to  the  use  of  equipment  and  the  places  upon  the  public 
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roads  where  work  and  labor  are  to  be  performed. 

We  believe  that  the  duty  has  been  placed  Upon  the  county 
'highway  engineer  to  make  this  determination.  Your  attention  is 
directed  to  Sections  366 1 , 3662,  3663  and  3666,  k.  B.  Mo*  1939* 
You  will  note  that  these  statutes,  respectively,  make  the  county 
highway  engineer  custodian  of  all  road  tools  and  equipment, 
place  upon  him  the  duty  of  direct  supervision  over  all  public 
roads  of  the  county,  and  over  the  road  overseers  and  of  the 
expenditure  of  all  county  and  district  funds,  require  him  to 
make  personal  inspection  of  the  various  roads,  incidentally  re- 
quiring him  to  place  roads  found  to  be  dangerous  or  impassable 
in  good  condition,  and  require  road  overseers  to  follow  the 
plans  and  instructions  of  the  county  highway  engineer. 

These  stattites,  we  believe,  indicate  that  the  methods  to 
be  followed,  and  the  times  and  places  of  working  public  roads 
are  to  be  determined  by. the  county  highway  engineer.  We  do  not 
find  any  statute  authorizing  the  county  court  to  make  such  de- 
termination. 

CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that; 

(1)  The  county  highway  engineer  has  no  authority  to  desig- 
nate, locate  or  relocate  public  roads  and  bridges,  and  such  is 
to  be  done  by  the  county  court  subject  only  to  the  approval  of 
the  county  highway  engineer. 

(2)  The  county  highway  engineer  has  no  authority  to  con- 
tract for  supplies  and  equipment,  to  employ  or  discharge  em- 
ployees, or  to  fix  hourly  rates  and  salaries,  except  under  the 
particular  emergency  conditions  mentioned  relating  to  dangerous 
and  impassable  roads  and  damaged  or  dangerous  bridges. 

» 

(3)  The  county  highway  engineer  has  the  authority  to  desig- 
nate the  time  and  place  and  method  to  be  followed  by  the  respec- 
tive road  overseers  in  the  maintenance  of  public  roads. 


Respectfully  submitted, 


APPROVED:  WILL  F.  BERRY,  Jr. 

Assistant  Attorney  General 


J.  E.  TAtflOR 
Attorney  General 
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RECORDER  OF  DEEDS:  . Not  required  to  record  notice  of  levy  on 

execution  under  Section  1343,  R.S.  Mo.  1939, 
until  paid  the  recording  fee  therefor.  Section 
10975,  R.S.  Mo.  1939,  was  repealed  by  House  Bill 
No.  4o9,  Missouri  Laws  of  1945*  Consequently, 
recorder  not  required  to  maintain  "mortgage,  list" 
as  required  by  said  Section  10975 • 


June  12,  1947' 


Honorable  Joseph  N.  Brown 
Assistant  Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  letter  dated  May  15 > 1947#  in 
which  you  raised  two  questions,  the  first  one  of  which  involves 
the  payment  of  costs  for  recording  notice  of  levy  on  execution. 
Said  letter  reads  in  part  as  follows: 

"I  desire  to  say  that  the  Recorder  of 
Deeds  of  Greene  County  has  propounded 
the  following  question: 

"Is  he  required  under  the  statute  to 
collect  the  cost  of  recording  the  notice 
of  levy  on  real  estate  on  an  execution? 

st;  # if .if.  if.  jfc  % if  if.  ijc  # if.  Jfc  if-  if  $ $ $ $ 

"We  have  advised  the  recorder  that  it  is 
our  opinion  that  the  recording  fee  for 
recording  the  notice  of  levy  on  an  execu- 
tion could  be  charged  by  his  office  and 
later  collected  as  other  costs;  however 
the  County  Auditor  insists  that  the  office 
of  recorder  of  deeds  must  be  and  is  on  a 
♦cash  basis.* 

If,  s(e  £ # *{.  ^ if.  <1  * *;■  # 'A-  '4  V * ❖ & 

"Our  recorder  has  also  made  inquiry  as  to 
whether  or  not  he  may  discontinue  the  keep- 
ing of  the  record  denominated  ’mortgage  list* 
which  was  required  under  Section  10975#  R.S. 

Mo.  1939,  which  was  repealed  by  House  Bill 
469,  Laws  of  1945." 

Section  131S5,  R.S.  Mo.  1939,  provides: 


(*/ 
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"The  recorder  shall  not  be  bound  to  make 
any  record  for  which  a fee  may  be  allowed 
by  law,  unless  such  fee  shall  have  been 
paid  or  tendered  by  the  party  requiring 
the  record  to  be  made.” 

In  commenting  on  this  above  quoted  section,  a former 
opinion  of  this  department  rendered  to  Honorable  Charles  E, 
Murrell,  Jr,,  Prosecuting  Attorney  of  Adair  County,  under 
date  of  January  22,  1937,  said: 

"Under  the  last  quoted  section  of  the 
statute,  it  is  therefore  our  opinion 
that  one  desiring  to  have  an  instrument 
recorded  in  the  recorder's  office  which 
is  entitled  to  record,  the  required  fee 
must  first  have  been  paid  or  tendered 
by  the  person  presenting  same  for  record* 
to  the  recorder  of  deeds,  and  If  such 
* payment  Is  not  made  or  tendered  as  pro- 
vided by  Section  11566,  supra,  (now  Sec- 
tion 13185,  R.S.  Mo*  1939)  the  recorder 
of  deeds  would  not  be  liable  by  civil 
action  on  his  official  bond  under  Sec- 
tion 11564,  supra,  nor  to  the  penalties 
under  Section  115o5>  supra,  for  failure 
to  record  such  instrument  so  presented 
for  record." 

And  likewise,  an  opinion  rendered  by  this  department  to 
Honorable  Conn  Withers,  Prosecuting  Attorney  of  Clay  County, 
Liberty,  Missouri,  under  date  of  February  4,  1938,  said: 

' "We  are  of  the  opinion  that  under  the 

Missouri  statutes,  supra,  it  would  be 
unlawful  for  any  recorder  of  deeds  in 
Missouri  to  record  any  written  instru- 
ment without  charging  the  legal  fee 
provided  by  law,  ************' 

From  the  above,  therefore,  it  may  be  stated  generally 
that,  as  the  County  Auditor  said,  the  office  of  recorder  of 
deeds  Is  on  a "cash  basis,"  The  problem  still  remains,  how- 
ever, whether  the  office  must  be  on  this  cash  basis  as  re- 
gards the  recording  fee  for  recording  the  notice  of  levy  on 
an  execution.  Section  1343,  R.S.  Mo,  1939,  provides  in  part 
as  follows: 
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"*  * Whenever  an  execution  shall  be 
levied  upon  real  estate,  not  then 
charged  with  the  lien  of  the  judgment, 
order  or  decree  upon  which  such  execu- 
tion issued,  it  shall  be  the  duty  of 
the  officer  making  such  levy  immediately 
to  file  with  the  recorder  of  deeds  of 
the  city  or  county  in  which  such  real 
estate  is  situated  a notice  of  such  levy, 
showing  the  date  and  style  of  the  execu- 
tion, the  date  of  levy,'  the  amount  of  the 
debt  and  costs,  and  a description  of  the 
real  estate  levied  upon,  which  shall  be 
recorded  and  indexed  in  a separate  volume 
by  the  recorder,  in  the  same  manner  that 
deeds  to  real  estate  are  required  to  be 
recorded  and  indexed  in  a separate  volume, 
and  the  recording  fee  therefor  shall  be 
charged  and  collected  as  other  costs 

C.J.  Volume  53>  page  1031,  Sections  3$  and  40,  says: 

"In  the  absence  of  contrary  statutory 
provisions,  the  register  may  demand 
payment  in  advance  of  his  fees  for 
performing  a given  service." 

"Mandamus  will  not  lie  to  compel  a 
register  to  perform  a duty  pertaining 
to  his  office  without  payment  of  his 
fee  therefor  in  advance,  even  though  the 
fee  demanded  is  claimed  to  be  excessive, 
where  it  appears  that  relator  is  able  to 
pay  the  fee  and  can  recover  the  alleged 
excess  by  ordinary  action." 

For  the  purpose  of  comparison  and  in  an  attempt  to 
possibly  ascertain  the  legislative  intent  as  regards  Section 
1343,  supra,  it  is  interesting  to  note  Section  1460,  R.S. 

Mo.  1939i  which  deals  with  the  notice  of  levy  on  an  attachment. 
Said  section  says  the  officer  shall: 

n*  * *file  in  the  recorder’s  office  of 
the  county  where  the  real  estate  i3 
situated  and  abstract  of  the  attachment, 
showing  the  names  of  the  parties  to  the 
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suit,  and  the  amount  of  the  debt,  the 
date  of  the  levy,  and  a description  of 
the  real  estate  levied  on  by  the  same, 
which  shall  be  duly  recorded  In  the 
land  records  and  the  recording  paid 
for  by  the  officer,  and  charged  an! 
collected  as  other  costs;  **■***#" 

(Underscoring  ours.')' 

The  corresponding  wording  in  Section  1343,  R.S.  Mo.  1939*  says 
the  notice  of  the  levy  is  to  be  filed  with  the  recorder  of 
deeds  by  the  officer  making  such  levy,  and  is  to  be; 

"*  * ^recorded  and  Indexed  in  a separate 
volume,  and  the  recording  fee  therefor 
shall  be  charged  and  collected  as  other 
cost II;*  *'  * * *"  (Underscoring  ours. ) 

In  other  words,  Section  1460,  which  in  the  above  quoted  pro- 
vision is  very  similar  to  the  corresponding  provision  of- 
Section  1343*  expressly  provides  that  the  recording  fee  is 
to  be  paid  by  the  officer,  and  he  is  to  charge  and  collect 
that  as  other  costs. 

In  the  case  of  Farris  v.  Smithpeter,  1$0  Mo.  App.  466, 
the  court,  in  referring  to  Section  10690,  R.S.  Mo.  1909,  which 
is  now  Section  1339$,  R.S.  Mo.  1939*  said  at  l.c.  470; 

,f*  * ^Section  IO69O, -Revised  Statutes  1909, 
expressly  provides  that  fee  bills  shall 
issue  to  sheriffs,  who  shall  collect  the 
same,  *and  if  the  person  or  persons  and 
their  sureties  for  costs  properly  charge- 
able with  such  fees  shall  neglect  or  re-  1 
fuse  to  pay  the  amount  thereof,  and  costs 
for  issuing  and  serving  the  same,  within 
thirty  days  after  demand  of  said  sheriff 
or  other  officer  aforesaid,  the  same  shall 
be  levied  of  the  goods  and  chattels,  moneys 
and  effects  of  such  persons  or  their  sure- 
ties, in  the  same  manner  and  with  like  ef- 
fect as  on  an  execution. * A fee  bill  is 
the  proper  process  to  collect  fees  in  favor 
of  officers  and  witnesses  against  the  party 
for  whom  the  services  are  rendered  (Hoover 
v.  Railroad,  115  Mo.  77,  21  S.  Vi,  1076), 
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and  that  case  quotes  from  Newkirk  v. 

Chapron,  17  111.  343,  353 > holding  that 
a fee  bill  1 becomes,  for  this  purpose, 
like  an  execution  against  the  cost 
debtor. * * ^ * * # * * * £ * * ^ 

At  page  471  the  court  continued: 

"*  * fee  bill  does  not  need  a judgment 
for  its  basis  but  it  does  need  a proper 
taxation  of  costs ^ ;i;  * # * * & * 

In  view  of  the  fact  that  it  has  been  held  by  this  office 
as  pointed  out  above,  that  the  recording  fee  must  be  paid  or 
tendered  to  the  recorder  before  the  instrument  is  entitled  to 
be  recorded;  and  because  of  the  analogy  between  Section  1343 
and  Section  1460  where  it  was  expressly  provided  that  the 
recording  fee  is  to  be  paid  by  the  officer  and  charged  and 
collected  as  other  costs;  and  because  of  the  authority  above 
referred  to  which  allows  the  recovery  of  costs  by  officers, 
we  feel  that  it  is  the  duty  of  the  officer  to  pay  the  re- 
cording fee  when  he  files  the  notice  of  the  levy,  and  the 
recorder  of  deeds  is  not  bound  to  make  any  record  of  the 
levy  on  execution  as  provided  in  Section  1343 > supra,  until 
he  shall  have  been  paid  the  recording  fee  therefor. 

The  next  question  you  present  for  an  opinion  is  whether 
the  recorder  may  discontinue  the  keeping  of  the  record  desig- 
nated "mortgage  list"  which  was  required  under  Section  10975* 
R.3.  Mo.  1939*  and  which  was  repealed  by  House  Committee  Sub- 
stitute for  House  Bill  No.  469*  passed  by  the  63rd  General 
Assembly, 

Said'  H.C.S.H.B.  No.  469  is  to  be  found  in  Missouri  Laws 
of  1945  at  page  17&2.  Section  1 provides: 

"That  Sections  10943  to  10969*  both  in- 
clusive, and  Sections  10971  to  10995 . 
both  inclusive,  "ana  §ections“To5^7  to 
II060,  both  inclusive , Article  2,  Chapter 
74,  Revised  Statutes  of  Missouri,  1939, 
relating  to‘  assessors  and  assessments  of 
property,  be  and  the  same  are  hereby  re- 
pealed and  forty-three  new  sections  en- 
acted in  lieu  thereof,  relating  to  the 
same  subject  matter,  and  to  read  as  fol- 
lows:" (Underscoring  ours.) 
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59  C,J.,  page  900,  says: 

"An  express  repeal  is  the  abrogation  or 
annullment  of  a previously  existing  law 
by  the  enactment  of  a subsequent  statute 
which  declares  that  the  former  law  shall 
be  revoked  and  abrogated,  A statute,  or 
portion  thereof,  may  be  repealed  directly 
by  an  express  provision  or  declaration  in 
a subsequent  statute,  ********** 

Section  10975 » R*S,  Mo,  1939*  would  be  then  expressly 
repealed  by  H,C,S.H,B,  No,  469*  Laws  of  Missouri,  1945*  In 
the  case  of  Christ  Diehl  Brewing  Co.  v,  Schultz,  117  N.E, 
the  Supreme  Court  of  Ohio  said  at  l,c,  9t 

"If  the  language  of  a statute  i3  ambigu- 
ous and  its  meaning  doubtful,  a court, 
in  construing  such  statute,  will  endeavor 
to  ascertain  and  give  effect  to  the  intent 
of  the  law-making  body  which  enacted  it; 
but  when  the  language  employed  is  clear, 
unambiguous,  and  free  from  doubt,  it  is 
the  duty  of  the  court  to  determine  the 
meaning  of  that  which  the  Legislature  did 
enact,  and  not  what  it  may  have  intended 
to  enact, 

"Where  an  existing  statute  is  specifically 
repealed,  a court  will  not  inquire  whether 
the  Legislature  intended  its  repeal.  If 
it  be  true  that  a statute  was  unintention- 
ally or  inadvertently  repealed,  the  remedy 
is  by  legislative  action,  and  not  by  judicial 
declaration  that  the  General  Assembly  has 
done  that  which  it  did  not  intend  to  do.*  * *" 

Likewise,  the  New  York  Court  of  Appeals,  in  Smith  v.  The  People, 
47  N.Y,  330,  said  at  l.c.  333: 

"If  the  repeal  of  a statute  is  by  express 
and  positive  terms,  and  there  is  no  legiti- 
mate evidence  in  or  out  of  the  act  of  an 
intent  to  qualify  and  restrict  the  operation, 
that  is,  no  limitation  or  qualification,  ex- 
press or  implied,  the  only  question  is  as  to 
the  effect  of  the  repeal,  and  the  rule  is  that 
- for  all  purposes  the  law  repealed  is  as  if  it 
had  never  existed,  ******  * * * * * * ** 
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Although,  as  indicated  from  a reading  of  the  cases, 
courts  do  attempt  to  interpret  the  intention  of  the  legis- 
lature in  the  construction  of  statutes,  when,  as  here,  there 
is  an  unambiguous  repeal  of  a particular  section  -and  nothing 
to  indicate  that  such  a repeal  was  not  intended,  we  feel  that 
the  wording  of  the  two  above  quoted  cases  would  be  applicable 
to  our  case  at  hand,  and  that  Section  10975*  R.S.  Mo,  1939* 
was  repealed  by  H.C.S.H.B.  Nov  469,  Laws  of  Missouri,  1945* 
page  17&2.  It  follows  that  the  county  recorder  is  not  re- 
quired to  maintain  a "mortgage  list"  as  required  by  said 
Section  10975. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that 
it  is  the  duty  of  the  officer  to  pay  the  recording  fee  when 
he  files  the  notice  of  levy  on  execution,  such  fee  to  be 
collected  by  the  officer  as  other  costs,  and  the  recorder 
of  deeds  is  not  bound  to  make  any  record  of  such  levy  as 
provided  in  Section  1343,  R.S.  Mo.  1939,  until  he  shall 
have  been  paid  the  recording  fee  therefor. 

It  Is  further  the  opinion  of  this  department  that  Sec- 
tion 10975,  R.S.  Ko.  1939,  was  repealed  by  H.C.S.H.B,  No. 

469,  Laws  of  Missouri,  1945,  and  consequently  the  county 
recorder  of  deeds  is  not  required  to  maintain  a "mortgage 
list"  as  required  by  said  Section  10975* 


Respectfully  submitted, 


Wm.  C,  COCKRILL 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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MOTOR  VEHICLES:  Trucks  which  farmers  use  to  transport  agricultural 

products,  livestock,  or  supplies  to  "or  from  a farm 
or  farms  which  are  designed  or  regularly  used  for 
carrying  freight  and  merchandise  are  ’’local  commercial 
motor  vehicles”  and  must  contain  the  information  on 
the  vehicles,  as  required  by  Section  $369,  Mo.  R.S.A. 


October  22,  1947 


/ 

Honorable  Herbert  S.  Brown 
Prosecuting  Attorney 
Grunuy  County 
Trenton,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  October  15,  1947, 
wherein  you  requested  an  opinion  relative  to  a certain 
regulation  for  motor  vehicles.  Said  letter  reads  as  follows: 

"I  wish  to  request  an  official  opinion 
from  your  office  concerning  the  following: 

’’Reference  is  made  to  Section  £369,  H.S., 

Missouri,  1939 , as  amended  by  the  laws  of 
Missouri  1943,  pages  664  to  666  inclusive. 

You  will  note  that  Section  $369,  ft.  6., 

Missouri,  1939*  as  amended  by  the  laws  of 
Missouri,  1943  at  page  666  reads,  in  part, 
as  follows  and  T quote: 

’’’Each  commercial  vehicle  shall 
prominently  display  in  a conspicu- 
ous place  on  said  vehicle  the  name 
of  the  owner  thereof,  the  address 
from  which  such  motor  vehicle  is 
operated  and  the  weight  for  which 
said  motor  vehicle  is  licensed;  pro- 
vided further,  that  local  commercial 
vehicle,  in  addition  to  the  above 
information,  shall  prominently  display 
on  such  vehicles  in  a conspicuous  place 
the  word  ’local*. * 

S'  . 

"Section  $367,  ft*  6 .,  Missouri,  1939,  as 
amended  by  the  Laws  of  Missouri,  1945*  at 
page  1195*  which  is  the  definition  of  cer- 
tain terms,  defines  a ’commercial  motor 
vehicle’  as  and  I quote: 
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"fA  motor  vehicle  designed  or  regularly 
used  for  carrying  (a)  freight  and 
merchandise,  or  (b)  more  than  eight 
passengers. 1 

"Several  farmers  in  'this  community  appear  to 
be  of  the  opinion  that  the  above  quoted  law 
doe3  not  require  them  to  put  the  required 
signs  on  small  half  ton  or  three-quarter  ton 
capacity  trucks  which  they  operate  for  their 
own  use  in  and  about  their  farm  business,  and 
which  trucks  they  use  only  to  carry  their  own 
produce  to  market  and  to  return  farm  supplies 
to  their  farms. 

"Therefore,  the  specific  question  on  which  I 
desire  your  opinion  is  whether  or  not  an 
individual  farmer  is  required  to  place  the 
signs  on  his  truck  as  required  by  Section 
#369,  3.,  Missouri,  1939*  as  amended,  when 

he  only  uses  the  same  for  his  own  use,  and 
not  for  hire.  In  this  connection  can  it  be 
said  that  any  standard  make  light  truck  that 
is  commonly  used  for  farm  purposes  is  a truck 
1 designed*  for  carrying  freight  and  merchandise. 

"Gould  you  not  as  well  say  that  a regular 
passenger  car  with  a trunk  space  in  the  rear 
was  designed  for  carrying  freight  and  merchandise? 

Of  course,  I do  not  believe  the  law  goes  that  far, 
but  I wonder  if  the  Legislature  intended  for  every 
small  farmer  to  be  required  to  put  these  signs  on 
his  truck  that  he  uses  only  for  his  own  farm 
business. 

"Your  opinion  as  to  this  matter  will  be  appreci- 
ated." 

Section  $367,  Mo*  K.S.A.,  defines  certain  words  used  in 
the  Article  which  includes  Section  33&9»  to  which  I shall  later 
refer,  and  reads  in  part  as  follows: 

"Wherever  in  this  article,  or  in  any  proceeding 
under  this  article,  the  following  words  or 
terms  are  used,  they  shall  be  deemed  and  taken 
to  have  the  meanings  ascribed  to  them  as  follows; 
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# * * * ’Commercial  motor  vehicle,’  A motor 
vehicle  designed  or  regularly  used  for  carrying 
(a)  freight  and  merchandise,  or  (b)  more  than 
eight  passenger s.*  * * *" 

Section  S369,  Mo.  R.S.A.,  relates  to  registration,  fees,  etc. 
of  motor  vehicles,  and  reads  in  part  as  follows : 

’’The  term  'local  commercial  motor  vehicle’ 

' ' includes  every  ’commercial  motor  vehicle’ 
as  defined  in  Section  $3b7i  of  this  act, 
while  operating  within  this  state  and  used 
for  the  transportation  of  persons  or  prop- 
erty: 

”1,  Wholly  within  any  municipality  or  urban 
community,  or 

"2,  Wholly  within  any  municipality  or  urban 
community  and  a zone  extending  25  air  miles 
from  the  boundaries  of  any  municipality  or 
urban  community,  or  contiguous  municipality 
or  urban  community,  or 

”3,  In  making  hauls  not  exceeding  25  miles 
in  length,  or 

”4.  When  controlled  or  operated  by  any 
person  or  persons  principally  engaged  in 
farming  when  used  exclusively  in  the  trans- 
portation of  agricultural  products  or 
livestock  to  or  from  a farm  or  farms,  or  in 
the  transportation  of  supplies  to  or  from  a 
farm  or  farms. 

"Each  commercial  vehicle  shall  prominently 
display  in  a conspicuous  place  on  said 
vehicle  the  name  of  the  owner  thereof,  the 
address  from  which  such  motor  vehicle  is 
operated  and  the  weight  for  which  said 
motor  vehicle  is  licensed;  provided  further, 
that  local  commercial  vehicles,  in  addition 
to  the  above  information,  shall  prominently 
display  on  such  vehicles  in  a conspicuous 
place  the  word  ’Local’." 

From  an  examination  of  these  two  above  quoted  sections, 
we  find  that  the  term  "local  commercial  motor  vehicle"  may  be 
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applied  to  any  vehicle  which  qualifies  under  the  definition  of 
"commercial  motor  vehicle"  while  operating  within  this  state 
and  used  for  the  transportation  of  persons  or  property,  if  it 
comes  within  one  of  the  four  enumerated  descriptions.  Do  these 
vehicles  to  which  you  refer  then  come  within  the  above  described 
category  so  ha  to  constitute  them  "local  commercial  motor  vehicles"? 
As  was  pointed  out  above  through  Section  $367,  supra,  a "commercial 
motor  vehicle”  is  defined  as  "a  motor  vehicle  designed  or  regularly 
used  for  carrying  freight  and  merchandise  * We  think  it  can- 

not be  seriously  questioned  that  the  motor  vehicles  to  which  you 
refer;  namely,  the  "small  half  ton  or  three-quarter  ton  capacity 
trucks  which  they"  (farmers)  "operate  for  their  own  use  in  and 
about  their  farm  business,  and  which  trucks  they  use  only  to  carry 
their  own  produce  to  market  and  to  return  farm  supplies  to  their 
farms,"  are  vehicles  designed  for  carrying  freight  and  merchandise. 
The  word  "freight"  we  think,  as  used  herein,  is  not  intended  to 
include  only  the  hauling  of  cargoes  for  hire.  Webster  defines 
"freight"  as  "goods  or  merchandise,  originally  as  carried  by  sea, 
now  also  as  transported  by  land."  Since,  then,  the  vehicles  in 
question  may  be  classified  as  "commercial  motor  vehicles,"  as  de- 
fined by  Section  3367,' supra,  we  find  that  Section  3369,  supra, 
says  that  "local  commercial  motor  vehicle"  shall  be  applied  to 
every  commercial  motor  vehicle  operating  within  this  state  and 
used  for  the  transportation  of  persons  or  property  when  used  in 
one  of  the  four  enumerated  conditions.  We  think  it  clear  that  the 
vehicles  to  which  you  refer  would  come  within  category  four  and 
were  intended  to  be  defined  as  "local  commercial  motor  vehicles." 

It  wo\ild  necessarily  follow  then  that  the  proviso  of  the  last 
above  quoted  paragraph  would  be  controlling  as  to  such  vehicles, 
and  that  on  such  vehicles  the  enumerated  information  must  be* 
present,  along  with  the  word  "local." 

, We  think  such  an  interpretation  as  indicated  above  is  but 
an  application  of  well  established  principles  of  statutory  con- 
struction as,  for  example,  expressed  in  Hannibal  Trust  Company  v. 
blzea,  315  Mo,  435,  where  the  court  said  at  l.c*  500: 

* * As  said  by  this  court,  en  Banc,  in 
Grier  v.  Railway  Co.,  236  Mo.  1.  c,  534 1 
’The  primary  rule  for  the  interpretation 
of  statutes  is  that  the  legislative  inten- 
tion is  to  be  ascertained  by  means  of  the 
words  it  has  used.  All  other  rules  are 
incidental  and  mere  aids  to  be  invoked  when 
the  meaning  is  clouded.  Wheh  the  language 
is  not  only  plain,  but  admits  of  but  one 
meaning,  these  auxiliary  rules  have  no 
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office  to  fill.  In  such  case  there  is  no 
room  for  construction, * * * 

And  again  at  l.c#  500  the  court  said: 

"Again,  in  the  interpretation  of  statutes, 
words  in  common  use  are  to  be  construed 
in  their  natural,  plain  and  ordinary 
signification,*  * *n 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that 
farmers  are  required  to  display  the  information  as  required 
by  Section  3369,  supra,  on  small  capacity  trucks  which  they 
operate  for  their  own  use  in  and  about  their  own  farm  business, 
and  which  trucks  they  use  only  to  carry  their  own  produce  to 
market  and  to  return  farm  supplies  to  their  farms.  This  being 
so  because  they  are  "local  commercial  motor  vehicles,"  as 
defined  by  Sections  3367  and  3369*  Mo.  supra. 


Respectfully  submitted, 


APPROVED: 


ftflu  b • CO  CAHILL 

Assistant  Attorney  General 


7»  TSTT  Taylor 

Attorney  General 
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PAROLE: 


Parole  authorities  have  power  to  parole  convict  where 
punishment  imposed  and  affirmed  by  Supreme  Court  is  a 
fine  and  jail  sentence. 


November  10,  1947 


Honorable  Joseph  h.  Brown 
Assistant  Prosecuting  Attorney 
Greene  County 
Springfield , Missouri 


Dear  iir.  Brown: 


Your  letter  of  recent  date  requesting  an  opinion  of  this 
department  received.  The  pertinent  part  of  your  letter  reads 
as  follows: 

/ 

"•V©  desire  to  request  your  opinion  as  to 
whether  or  not  the  Circuit  Court  or  the 
- rarole  Board  of  the  County  has  jurisdiction 

to  grant  a parole  to  a prisoner  who  has  been 
convicted  of  a felony  wherein  a jail  sen- 
tence was  assessed  which  judgment  was  then 
appealed  to  the  Supreme  Court  and  affirmed  by 
such  Court.  There  seems  to  be  only  two  de- 
cisions of  the  Supreme  Court  wherein  this 
subject  was  under  consideration.  These  cases 
are  Lx  Parte  ike  Foister,  203  Missouri  6$7 
and  State  ex  rel.  Gentry  vs  Montgomery  297 
S . W ..  30 . 


,rL either  of  the  above  decisions  covers  the 
exact  facts  of  the  case  in  this  County  which 
was  a prosecution  for  drunken  driving.  This 
charge  as  you  know  is  a felony  wherein  the 
punishment  assessed  may  be  either  confinement 
in  the  penitentiary  or  the  county  jail  or  a • 
fine.  The  punishment  assessed  in  the  present 
instance  was  confinement  in  the  county  jail 
and  a fine,  which  sentence  was  affirmed  by 
the  Supreme  Court.’1 
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The  question  presented  by  your  request  is  whether  or  not 
the  paroling  authorities  of  tireene  County,  Missouri,  lose  juris- 
diction to  grant  a parole  oh  a felony  charge  wherein  the  punish- 
ment assessed  is  confinement  in  the  county  jail  arid  a fine,  after 
the  judgment  and  sentence  of  the  trial  court  has  been  affirmed  by 
the  Cupreme  Court  of  the  State  of  Missouri  on  an  appeal. 

The  matter  of  parole  being  statutory,  we  will  consider 
Sections  4139,  414C,  4199  and  91^0,  H,  S.  Mo.  1939,  in  the  order 
named , 

Section  4139,  supra,  provides: 


"in  all  cases  where  the  appeal  or  writ  of 
error  shall  be  prosecuted  by  the  party  in- 
dicted in  the  supreme  court , and  where  the 
punishment  assessed  shall  be  imprls'onriient 
in  the  penitentiary,  and  where  the  judgment 
wherein  the  appeal  or  writ  of  error  Is  pros- 
ecuted shall  be  affirmed , such  court  shall 
direct  the  sentence  pronounced  to  be  executed, 
and  for  this  purpose  the  supreme  court  shall 
order  the  marshal  of  such  court  to  arrest  the 
convict,  and  deliver  him  to  the  px'oper  officer 
of  the  penitentiary." 

(hmphasis  ours.) 


The  above  section  without  qualification  mates  it  the  duty 
of  the  Supreme  Court,  upon  affirming  a judgment  of  a trial  court, 
to  direct  the  Marshal  of  such  court  to  make  the  arrest  and  deliver 
him  to  the  officer  of  the  penitentiary  when  the  punishment  assessed 
is  for  a term  in  the  penitentiary , There  being  no  qualifications 
of  these  terms,  it  is  apparent  that  the  punishment  must  be  a term 
in  the  penitentiary  before  the  court  will  direct  the  Marshal  to 
execute  its  mandate. 

dection  414C,  supra,  provides: 


"Where  the  supreme  court  shall  make  an  order, 
as  directed  in  the’  last  preceding  section,  the 
clerk  of  the  court  shall  forthwith  deliver  a 
certified  copy  of  such  order  to  such  marshal , 
who  shall  without  delay,  qjlther  in  person  or 
by  such  assistants  as  the  supreme  court  may 
direct,  arrest  such  convict  wherever  he  may  be 
found  in  this  state,  and  transport  him  to  the 
penitentiary,  and  deliver  him  to  the  proper 
officer  thereof ♦" 


lion,  Joe  K.  drown 
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This  section  doubly  emphasizes  the  provisions  of  Section 
4139,  supra,  that  the  Marshal,  when  directed  by  the  Supreme  Court 
to  arrest  the  convict,  upon  the  affirmance  of  the  sentence  and 
judgment  of  the  lower  court,  sb,all  deliver  him  to  the  proper 
officer  of  the  penitentiary.  No  provision  is  made  in  either  of 
these  sections  for  the  Marshal  to  be  ordered  to  execute  any  order 
made  by  the  affirmance  of  a conviction  by  the  Supreme  Court  to 
make  an  arrest  and  deliver  the  convict  to  the  officers  of  the 
county  in  which  the  conviction  was  had. 

Section  4199,  supra,  provides: 


"The  circuit  and  criminal  courts  of  this  state, 
the  court  of  criminal  correction  of  the  city  of 
St,  Louis  and  boards  of  parole  created  to  serve 
any  such  court  or  courts  shall  have  power,  as 
hereinafter  provided,  to  parole  persons  con- 
victed of  a violation  of  the  criminal  laws  of 
this  state." 


Section  9130,  supra,  provides: 


"in  any  judicial  circuit  in  this  state  composed 
of  a single  county,  and  having  two  judges  of  the 
circuit  court,  and  not  more,  and  where  the  cir- 
cuit court  is  held  orily  at  the  county  seat  of 
such  county,  and  which  have,  or  may  hereafter 
have,  a population  of  not  less  than  60,000  in- 
habitants, nor  more  than  200,000  inhabitants, 
and  which  does  not  contain  any  city  of  the  first 
class,  there  is  hereby  created  a board  of  paroles 
to  be  known  as  such,  which  shall  be  composed  of 
the  judges  of  the  circuit  court  of  said  county  so 
composing  said  judicial  circuit.  The  judge  of 
division  one  of  said  circuit  court  shall  be  ex 
officio  chairman  of  said  board  of  paroles  under 
this  law,  and  the  clerk  of  said  circuit  court 
shall  be  ex  officio  clerk  of  said  board  of  paroles 
and  said  clerk  shall  be  paid  a salary  of  ^1,200,00 
per  year , to  be  paid  monthly  by  the  treasurer  of 
said  county.  The  powers  and  duties  of  said  board 
shall  be  exercised  and  the  salary  of  the  members 
of  said  board  shall  be  paid,  pursuant  to  the  pro- 
visions of  sections  9131  to  9136,  both  inclusive." 
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It  is  well  to  consider  the  orders  made  by  the  Supreme  Court 
in  affirming  felony  and  misdemeanor  cases.  In  a felony  conviction 
where  the  judgment  and  sentence  of  the  trial  court  on  appeal  is 
affirmed  by  the  Supreme  Court  of  Missouri,  and  where  the. punish- 
ment assessed  is  imprisonment  in  the  penitentiary,  such  court 
issues  its  order,  through  the  Clerk  of  that  court,  directing  the 
Marshal  to  take  the  body  of  the  convict  and  deliver  him  to  the 
Warden  of  the  penitentiary. 

Where  the  Supreme  Court  affirms  a conviction  of  a trial 
court  on  a misdemeanor  charge,  when  such  appeal  is  properly  before 
the  Supreme  Court,  the  court  aoes  not  make  art  order  directing  the - 
Marshal  to  make  any  arrest  or  deliver  the  person  to  any  law  en- 
forcing. officer,  but  only  affirms  the  judgment  of  the  trial  court, 
and  leaves  the  execution  of  the  judgment  to  the  county  officials. 

in  this  instance,  we  have  a person  convicted  of  a felony 
charge  {driving  a motor  vehicle  while  intoxicated),  which  offense 
is  subject  to  graduated  punishment  from  a term  in  the  penitentiary 
ranging  down  to  a fine,  jail  sentence,  or  both,  and  presents  a 
complex  situation. 

in  the  case  of  State  ex  rel.  Gentry  v.  Montgomery,  317  Mo. 

811  {a  misdemeanor  conviction),  the  court  said,  at  1.  c.  814,  815: 


u*  * * when  the,  trial  court  received  our 
mandate  with  directions  to  execute  the  judg- 
ment, it  clearly  had  the  power  to  grant  a 
parole  to  the  defendant,  for  the  reason  that 
the  judgment  at  all  times,  whether  it  be  con- 
sidered a judgment  of  the  circuit  court  or  a 
judgment  of  this  court,  contained  our  parole 
law  as  a part  of  the  judgment.  Therefore, 
it  is  of  no  consequence  whether  the  judgment 
be  considered  a judgment  "of  the  circuit  court 
or  a judgment  of  this  court  at  the  time  of  its 
execution.  While  the  parole  law  is  a part  of 
the  judgment  in  some  felony  cases,  the  trial 
court  loses  the  power  to  grant  a parole  in  a 
felony  case  on  affirmance  of  the  /judgment.  Tor 
the  reason  that  by  Section  40$' 5 "and  409o  'this 
court  is  directed  to  have  Its  marshal  execute 
the  sentence  pronounced.  * *" 

(Emphasis  ours.) 


Sections  4095  and  4096  referred  to  in  the  above  quotation  are 
now  Sections  4139  ond  4140,  K.  S.  Mo.  1939» 


(ion,  Joe  ft.  Brown 


(5) 


In  the  case  of  B x parte  Foister,  203  i'  o.  667,  the  court  said, 
at  1.  c,  693 i 


Hit  is  very  earnestly  and  ably  argued  by 
counsel  for  the  petitioner  that  the  proviso  . 
in  section  2617,  which  provides  that  the 
court  shall  have  no  power  to  parole  any 
prisoner  after  he  has  been  delivered  to  the 
warden  of  the  penitentiary,  by  implication 
confers  the  power  upon  such  court  to,  enter 
such  order  of  parole  before  the  prisoner 
has  been  delivered  to  the  warden  of  the 
penitentiary.  That  section  is  only  suscep- 
tible of  one  reasonabl.  e construction,  and 
that  is  that  it  is  only  applicable  where  the 
proceeding  is  entirely  confined  to  the  circuit 
court.  In  other  words,  it  simply  means  that 
If  a defendant  is  convicted  and  held  for  some 
days  before  the  sheriff  conveys  him  to  the 
penitentiary,  at  any  time  before  he  is  de- 
livered to  the  warden  the  circuit  court  may 
exercise  the  power  of  parole,  but  after  the 
judgment  and  sentence  has  been  executed  and 
the  sheriff  has  delivered  him  to  the  warden, 
then  such  proviso  is  a limitation  upon  such 
power.  But  that  section  has  no  application 
to  cases  pending  in  the  Supreme  Court  upon 
appeal . where , under  the  plain  and  express 
provisions  of  the  statute . it  Is  made  the  duty 
of  this  "court.,  where  the  judgment  is  affirmed . 
to  take  all  necessary  steps  to  enforce  the 
execution  of  That  judment . n 

(hmphasis  ours.) 


The  underscored  portion  of  the  above  quotation  gives  the  im- 
pression that  the  statute  empowering  the  circuit  court  to  parole 
a person  convicted  of  a felony  would  not  be  applicable  where  the 
case  is  on  appeal  before  the  Supreme  Court.  We  think,  from  the 
tenor  of  these  cases,  and  the  statutes,  that  the  Supreme  Court  did 
not  intend  to  ‘interfere  with  the  jurisdiction  of  the  trial  court, 
where  the  punishment  imposed  was  that  of  a fine,  jail  sentence,  or 
both . 

We  are  of  the  further  opinion  that  it  would  require  the  in- 
clusion of  all  the  elements  in  the  statutes  above  quoted  to  remove 
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the  parole  power  of  the  trial  court  in  such  cases,  anti,  where  the 
punishment  as  affirmed  is  not  for  a term  in' the  penitentiary,  and 
where  the  Supreme  Court  has  not  directed  the  Marshal  of  said  court 
to  make  the  arrest  and  deliver  the  convict  to  the  Warden  of  the 
penitentiary,  the  local  authorities  would  not  be  deprived  of  their 
power  to  parole,  since  the  punishment  as  imposed  and  affirmed  is 
comparable  to  that  of  the  punishment  imposed  in  misdemeanor  cases 
and  of  which  the  trial  court,  or,  In  this  instance,  the  local 
parole  authorities,  would  have  the  right  to  parole  on  misdemeanor 
punishments  after  an  aff irmarj.ce  by  the  Supreme  Court . 


Conclusion 


‘therefore,  it  is  the  conclusion  of  this  department  that  where 
the  Supreme  Court  has  affirmed  the  sentence  of  conviction  of  one 
convicted  of  a felony,  where  the  punishment  imposed  is  comparable 
to  that  of  the  punishment  for  a misdemeanor,  and  where  the  Supreme 
Court  has  not  directed  how  the  sentence  should  be  executed,  that 
the  Supreme  Court  does  not  intend  to  interfere  with  the  jurisdic- 
tion of  the  trial  court  in  its  authority  to  parole;  and  that  the 
trial  court,  or  parole  boards  as  in  the  instant  case,  would  have 
the  right  to  exercise  its  jurisdiction  in  granting  paroles. 


Respectfully  submitted, 


GORDON  P J WEIR 

Assistant  Attorney  General 

APPROVED : 


J.  E.  TAtL6k 
Attorney  General 


GPW:CP 


i 

< J 


BOARD  OP  PROBATION 

AND  PAROLE:  When  requested  by  the  Board  of  Training 
Schools,  the  Board  of  Probation  and 
Parole  or  the  parole  officer  of  said 
Board  has  authority  to  cause  arrest  of 
persons  on  parole. 


r.  Donald  Bunker 
ib: e c at ive  becrotar y 
Board  of  Pro  bat  ion  and  Parole 
Jefferson  Uity , issouri 
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of  persona  on  parole  anywhere  in  the  state 
in  the  course  of  their  duties  under  this 
act.  Upon  request  of  the  board  or  of  any 
parole  or  probation  officer,  all  peace 
officers  of  this  state  are  authorized  and 
required  to  make  arrests  and  to  hold  a 
person  so  arrested  to  the  order  of  any 
parole  or  probation  officer, 11 


Conclusion. 


It  Is  therefore  the  opinion  of  this  department 
the  Board  of  Training  Schools  requests  the  State  Board  of 
Probation  and  Parole  to  cause  the  arrest  of  a parolee,  or 
requests  general  supervision  of  parsons  on  parole,  said  state 
Board  of  Probation  and  Parole  or  parole  officer  of  the  Board 
would  have  authority  to  arrest  or-  cause  the  arrest  of  such 
persons  on  parole,  as  provided  in  Section  .3992.44,  Ho.  R.S.A., 
supra. 


Respectfully  submitted. 


APPROVED: 


: . BI1ADY  DUbOAiJ 

Assistant  Attorney  General 


7TT,V  TAYLOR 
Attorney  General 


V;  fDtiill 


Parolee  not  allowed  time  while  on  parole  as  against 
PAROLE:  Prison  Term;  Prison  authorities  cannot 

make  rules  to  defeat  the  three-fourths 
RULES  OF  PENITENTIARY:  statute.  . ' 


February  4,  1947 


Mr,  Donald  W,  Bunker 
Executive  Secretary 
Board  of  Probation  and  Parole 
Jefferson  City,  Missouri 


Dear  Mr.  Bunker: 


Your  letter  of  recent  date,  requesting  an  opinion  of  this 
department,  reads  as  follows: 


nTlie  Board  of  Probation  and  Parole  should 
appreciate  your  interpretation  of  Section 
*3992.39  Mo.  RSA  with  respect  to  the  follow- 
ing  questions : 

wl)  When  a parole  is  revoked  or  terminated, 
on  order  of  the  Board  of  Probation  and  Parole , 
will  the  time  that  the  parolee  was  out  on 
parole,  and  prior  to  it’s  revocation,  be  de- 
ducted from  the  total  sentence?  This  question 
may.  be  stated  in  another  way;  Is  parole  time 
to  be  credited  to  the  Prison  or  Reformatory 
term? 

n2)  With  reference  to  Section  90$6  RS  ho . 

1939,  and  Section  $992.39  Ho,  RSA,  may  the 
rules  of  the  Prison  and  Reformatory  include 
a rule  to  the  effect  that  the  benefit  of  the 
9/l2ths  Statute  will  be  lost  in  the  event  of 
a revocation  of  a parole,  and  a prisoner  held 
to  serve  the  maximum  or  12/l2ths  sentence? 

(The  initiate  on  parole  is  amenable  to  the  orders 
of  the  Board  of  Probation  and  Parole  until  the 
expiration  of  the  maximum  sentence)." 
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This  request  presents  two  questions,  and,  for  convenience 
we  will  consider  them  in  the  order  presented. 


1. 

Section  £992*39,  Laws  1945,  p.  , S.C.S.S.B.  Wo.  347, 

Sec.  39,  which  is  applicable  to  release  on  parole,  reads  as  fol 
lows : 


•'The  board  of  probation  and  parole  is  hereby 
authorized  to  release  on  parole  any  person 
confined  in  any  state  correctional  institu- 
tion, except  persons  under  sentence  of  death. 

All  paroles  shall  issue  upon  order  of  the 
board  and  shall  be  recorded.  Inmates  shall 
be  considered  for  parole  upon  the  application 
of  the  prisoner  or  upon  the  initiative  of  the 
board.  The  board  shall  secure  and  consider 
all  pertinent  information  regarding  each  in- 
mate, except  those  under  sentence  of  death, 
including  the  circumstances  of  his  offense, 
his  previous  social  history  and  criminal  record, 
his  conduct,  employment,  attitude  in  the  correc- 
tional Institution,  and  reports  of  physical  and 
mental  examinations  which  have  been  made.  Be- 
fore ordering  the  parole  of  any  inmate,  the 
board  shall  have  the  Inmate  appear  before  it 
and  shall  interview  him,  A parole  shall  be 
ordered  only  for  the  best  interest  of  society. 

A parole  shall  be  considered  a correctional 
treatment  for  any  inmate  and  not  an  award  of 
clemency.  & parole  shall  not  be  considered  to 
be  a reduction  of  a sentence  or  a pardon.  An 
Tnniate  shall  generally  tie  placed  on  parole  only 
when  arrangements  have  been  made  for  his  proper 
employment  or  for  his  maintenance  and  care  and 
when  the  board  believes  that  he  is  able  and 
willing  to  fulfill  the  obligations  of  a law- 
abiding  citizen.  Every  inmate  while  on  parole 
shall  remain  in  tiis  JLagal  custody  of  the  insti- 
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it  shall  be  its  duty  when  conditions  so 
warrant  to  revoke  or  terminate  any  parole, 
and  place  the  offender  again  in  the  custody 
of  the  proper  corectional  institution. 

Said  board  may  adopt  such  additional  rules 
not  inconsistent  with  the  law  as  it  may 
deem  proper  and  necessary  with  respect  to 
the  eligibility  of  ihmates  for  parole,  the 
conduct  of  parole  hearings,  and  conditions 
upon  which  inmates  may  be  placed  on  parole. 
Bach  order  for  a parole  issued  shall  contain 
the  conditions  thereof.  All  decisions  of 
the  board  shall  be  by  a majority  vote." 

(Emphasis  ours.) 


This  section  provides  that  the  board  of  probation  and  parole 
is  authorised  to  release  on  parole  any  person  confined  in  the 
state  correctional  institution,  except  persons  under  sentence  of 
death.  It  further  provides  that  a parole  shall  not  be  considered 
to  be  a reduction  of  the  sentence,  or  a pardon. 

In  the  case  of  Ex  parte  Jacobs  v.  Crawford,  30&  Mo.  302,  the 
court,  at  1.  c.  307  and  30$ , said$ 


"When  Governor  Major  paroled  petitioner, 
it  was  upon  the  egress  condition  that  if 
petitioner  failed  to  observe  the  conditions 
of  his  parole  or  the  Governor  ordered  his 
arrest  and  return  to  the  penitentiary,  peti- 
tioner should  * serve  out  the  remainder  of  his 
sentence. * Was  such  remainder  a term  lessen- 
ing from  day  to  day,  as  petitioner  continued 
to  observe  the  conditions  of  his  parole  while 
remaining  at  large  thereunder,  or  was  it  a 
fixed  term?  That  it  was  intended  to  be  a 
fixed  term,  not  subject  to  diminution  during 
the  existence  of  the  parole,  is  apparent  from 
the  fact  that  it  was  specified  in  the  order 
granting  the  parole  that  petitioner  was 
T granted  a commutation  of  sentence  for  the 
purpose  of  parole,  without  the  benefit  of  the 
three-fourths  law.f  That  simply  meant  that 
without  waiting  for  the  application  of  the 
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three-fourths  law,  the  remainder  of  peti- 
tioner^ sentence  was  conditionally  com- 
muted or  wiped  out,  as  of  that  date.  There 
was  therefore  no  remainder  of  his  sentence 
to  be  served,  if  he  observed  the  conditions 
of  his  parole.  The  term  fixed  for  the  ex- 
piration of  petitioner’s  parole  was  January 
1,  1919,  as  provided  in  the  order  paroling 
him.  The  term  of  ten  years’  imprisonment 
was  commuted  to  the  time  already  served, 
plus  a parole,  until  January  1,  1919*  Had 
the  term  not  been  commuted  it  would  not  have 
expired,  solely  under  the  application  of  the 
three-fourths  law,  until  January  15,  1922. 

The  penalty  for  failure  to  observe  the  condi- 
tions of  the  parole  was  that  petitioner  should 
serve  the  remainder  of  his  sentence,  which  in 
effect  meant  that,  the  order  commuting  his 
sentence  being  conditional,  it  could  be  set 
aside  and  the  then  existing  remainder  of  the 
sentence  must  be  served. 

"It  is  apparent  that  the  Governor  intended  to 
impose,  as  one  of  the  conditions  of  the  parole, 
that  the  full  unexpired  sentence  of  petitioner 
should  hang  over  him  as  a ’Sword  of  Damocles’ 
to  keep  him  faithful  to  the  end  of  the  period 
of  parole.  If  the  unexpired  sentence  condi- 
tionally commuted  lessens  from  day  to  day  while 
a paroled  convict  is  at  large  under  parole,  one 
of  the  very  greatest  inducements  to  persuade 
such  convict  to  remain  a law-abiding  citizen 
becomes  less  of  an  inducement  from  day  to  day, 
and  he  may  arrive  at  a point  where  he  will  cal- 
culate supposed  benefits  accruing  from  his  fail 
ure  to  remain  a law-abiding  citizen  against  the 
diminishing  penalty  for  failure  to  live  such  a 
life. 

"Vie  think  that  Governor  Major  undoubtedly  in- 
tended to  impose  no  such  daily  weakening  re- 
straint. Petitioner  was  not  entitled  to  a 
parole  as  a matter  of  right.  The  granting 
thereof  was  a matter  of  grace  upon  the  part 
of  the  Governor.  Petitioner  accepted  it,  bur- 
dened with  the  condition  that,  if  he  did  not 
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keep  his  parole,  it  might  be  revoked 
and  that  he  would  be  compelled  to  ’serve 
out  the  remainder  of  his  sentence*’  Such 
condition  was  neither  illegal,  immoral  nor 
impossible  of  performance.  The  condition 
was  stated  in  the  order  granting  the  parole 
and  petitioner  is  bound  thereby. 

"Having  failed  to  observe  the  conditions  of 
his  parole,  petitioner  was  arrested  and 
returned  to  the  penitentiary  to  serve  out 
the  remainder  of  his  sentence*  As  the  re- 
mainder of  such  sentence  has  not  been  served 
because  petitioner  is  not  entitled  to  have 
the  time  that  he  was  at  large  under  his 
parole  and  prior  to  its  revocation  deducted 
from  the  remainder  of  his  sentence,  his  im- 
prisonment was  legal  when  our  writ  was 
issued  and  has  not  since  become  illegal.” 

From  the  foregoing  it  is  our  theory  that  the  time  spent  by 
an  inmate  while  outside  of  the  penitentiary  under  conditional 
commutation  or  parole,  and  prior  to  the  revocation  of  the  same, 
does  not  count  as  a part  of  his  sentence  which  he  is  to  serve  in 
the  penitentiary. 


2. 

The  question  presented  here,  in  short,  is:  Can  the  prison 
authorities  make  and  enforce  a rule  which  would  defeat  the  pro- 
visions of  a statute? 

Section  90B6,  R.  S.  Mo.  1939,  the  three-fourths  rule  statute, 
reads  as  follows: 


"Any  convict  who  is  now  or  may  hereafter  be 
confined  in  the  penitentiary,  and  who  shall 
serve  three-fourths  of  the  time  for  which  he 
or  she  may  have  been  sentenced,  in  an  orderly 
and  peaceable  manner,,  without  having  any  in- 
fraction of  the  rules  of  the  prison  or  laws 
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of  the  same  recorded  against  such  convict, 
shall  b e discharged  in  the  same  manner  as 
if  said  convict  had  served  the  full  time 
for  which  sentenced,  and  in  such  case  no 
pardon  from  the  governor  shall  be  required; 
and  in  all  cases  of  first  conviction  of 
felony  the  civil  disabilities  incurred 
thereby  shall  cease  at  the  end  of  two 
years  from  such  discharge  under  the  three- 
fourths  rule,  and  such  convict  shall  there- 
upon be  restored  to  all  the  rights  of 
citizenship:  Provided . that  he  or  she  shall 
not  have  been  indicted , informed  against 
by  the  prosecuting  or  circuit  attorney,  or 
convicted  of  any  other  crime,  during  such 
period,  and  shall  obtain  a certificate  to 
that  effect  from  the  commission,  whose  duty 
it  shall  be,  upon  proper  showing,  to  issue 
the  same  and  keep  a record  thereof.” 


The  inmate  is  entitled  to  the  benefit  of  this  Btatute  if  he  earns 
the  same  according  to  the  provisions  thereof. 

Section  8992.39,  Laws  1945,  supra,  provides:  "Every  inmate 
while  on  parole  shall  remain  in  the  legal  custody  of  the  institu- 
tion from  which  he  was  released,  but  shall  be  amenable  to  the 
orders  of  the  board  of  probation  and  parole," 

Such  a situation  presented  a question  to  the  court  in  the 
case  of  Ex  parte  Carney.  122  S.W,  (2d)  888,  wherein  the  court 
said,  at  1.  c.  888  and  890: 


"Giving  literal  meaning  to  its  unambiguous 
language,  we  think  it  consonant  with  the 
legislative  intent  to  say  that  the  statute 
is  not  susceptible  to  the  construction  that 
a parolee,  because  of  his  subsequent  convic- 
tion while  at  large  under  parole,  is  to  be 
denied  the  benefits  of  the  three-fourths 
rule  and  required  to  serve  the  full  term 
for  which  he  was  sentenced.  The  evident 
purpose  of  enacting  the  statute  was  to, stim- 
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ulate  and  encourage  a willingness  on 
the  part  of  convicts  to  voluntarily 
comply  with  the  rules  of  the  institu- 
tion while  undergoing  punishment.  Their 
own  conduct,  as  reflected  by  the  official 
records  of  the  prison,  is  the  measure  by 
which  there  is  either  bestowed  or  with- 
held a fixed  and  predetermined  reward  for 
cooperation  in  promoting  the  orderly  ad- 
ministration of  prison  discipline.  Infrac- 
tions of  law  while  on  parole  carry  their" 
own  punishment,  as  witness  the  second  * 
sentence  of  petitioner . and  the  resultant 
revocation  of  his  parole.  The  provisions 
of  the  statute  under  scrutiny  and  the  con- 
ditions of  the  parole  under  which  petitioner 
was  at  large  when  convicted  in  Lewis  County 
are  in  no  sense  related  or  interdependent,” 

(Emphasis  ours.) 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department,  that 

(1)  the  time  of  a parolee  while  out  on  parole  is  not  deduc 
tible  from  his  sentence;  in  other  words,  such  time  cannot 
be  credited  as  a part  of  his  prison  term. 

Further,  it  is  the  opinion  of  this  department  that 

(2)  the  rules  of  the  penitentiary  or  reformatory  cannot 
include  a rule  to  forfeit  the  benefit  of  the  three-fourths 
statute  because  an  inmate  violates  his  parole. 


Respectfxilly  submitted, 

APPROVED  5 GORDON  P.  WEIR 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


ORDER  OF  PAROLE:  Order  of  Parole  form  meets  requirements  of 

Section  £992.39,  Laws  1945,  p.  , S.C.S.S.B 

No.  347,  Sec.  39- 


February  3,  1947 


Mr.  Donald  W.  Bunker 
Executive  Secretary 
Board  of  Probation  and  Parole 
Jefferson  City,  Missouri 
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Dear  Sir: 


Your  letter  of  recent  date,  requesting  an  opinion  of  this 
department,  reads  as  follows: 


"The  Board  of  Probation  and  Parole  proposes 
to  use  the  enclosed  ’Order  of  Parole’  form 
for  the  release  on  parole  of  inmates  now 
confined  in  the  State  Penitentiary  and  the 
Intermediate  Reformatory. 

"In  addition  to  the  Order  of  Parole,  a small 
booklet  of  instructions  will  be  handed  to  the 
inmate  at  the  time  he  is  released  on  parole. 

A copy  of  those  instructions  is  also  enclosed, 
and  it  is  understood  that  the  instructions  are 
not  a part  of  the  Order  of  Parole. 

"The  Board  should  appreciate  your  opinion  as 
to  the  legality  of  the  proposed  Order  of  Parole 

form. " 


The  Order  of  Parole  form  enclosed  with  your  letter,  reads 
as  follows: 


"ORDER  OF  PAROLE 
STATE  OF  MISSOURI 

"BOARD  OF  PROBATION  AND  PAROLE 

, , now  confined  in  the 
who  was  eonvicted  and 
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sentenced  in  the  county  of  

on  the  day  of  _ , 19 > and 

received  at  the  . 

on  the  day  of  % 19 > for 

a term  of*  years,  for  the  crime 

of  - . ■ 

which  sentence  expires  on  the  day  of 

19  . is  hereby  released 

on  parole,  which  may  be  revoked  without 
notice,  by  the  Board  of  Probation  and 
Parole,  by  virtue  of  the  authority  con-, 
ferred  by  law  upon  said  Board  of  Probation 
and  Parole. 

"It  is  therefore  ordered  that  ________________ 

be  released  on  the  ■ day  of  , 

19  upon  the  following  conditions: 

"That  the  a to  ve  mentioned  recipient  shall 
remain  in  the  legal  custody  of  the  Missouri 
State  . but  shall  be  amen- 

able to  the  orders  of*  the  Board  of  Probation 
and  Parole  until  the  expiration  of  the  maxi- 
mum term,  or  until  returned  to  the  Missouri 
State  by  order  of  the 

Board  of  Probation  and  Parole. 

BY  THE  BOARD i 


Chairman 


Member 

Member" 


Section  $992.39,  Daws  1945,  P*  « S.C.S.S.B.  No.  347, 
Sec.  39,  reads  as  follows: 

"Hie  board  of  probation  and  parole  is  hereby 
authorized  to  release  on  parole  any  person 
confined  in  any  state  correctional  institu- 
tion, except  persons  under  sentence  of  death. 

All  paroles  shall  issue  upon  order  of  the 
board  and  shall  be  recorded.  Inmates  shall 
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be  considered  for  parole  upon  the  appli- 
cation of  the  prisoner  or  upon  the  initia- 
tive of  the  board*  The  board  shall  secure 
and  consider  all  pertinent  information  re- 
garding eacK  inmate . except~tKose  under 
sentence  of  death . including  the  circumstances 
of  his  offense,  his  previous  socieT  history’^"” 
and  criminal  record. his  conduct,  employment , 
attitude  in  the  correctional  restitution,  and 
reports  of  physical  and  mental*" examinations 
which  have  been  made.  Before  ordering  the 
parole  of  any  inmate,  the  board  shall  have 
the  inmate  appear  before  it  and  shall  inter- 
view him.  A parole  shall  be  ordered  only 
for  the  best  interest  of  society.  A parole 
shall  be  considered  a correctional  treatment 
for  any  inmate  and  not  an  award  of  clemency, 

A parole  shall  not  be  considered  to  be  a re- 
duction of  a sentence  or  a pardon.  An  inmate 
shall  generally  be  placed  on  parole  only  when 
arrangements  have  been  made  for  his  proper 
employment  or  for  his  maintenance  and  care 
and  when  the  board  believes  that  he  is  able 
and  willing  to  fulfill  the  obligations  of  a 
law-abiding  citizen.  Every  inmate  while  on 
parole  shall  remain  in  the  legal  custody  of 
the  institution  from  which  he  was  released, 
but  shall  be  amenable  to  the  orders  of  the 
board  of  probation  and  parole.  Said  board 
shall  have  the  power  and  it  shall  be  its  duty 
when  conditions  so  warrant  to  revoke  or  termi- 
nate any  parole,  and  place  the  offender  again 
in  the  custody  of  the  proper  correctional  insti- 
tution. Said  board  may  adopt  such  additional 
rules  not  inconsistent  with  the  law  as  it  may 
deem  proper  and  necessary  with  respect  to  the 
eligibility  of  inmates  for  parole,  the  conduct 
of  parole  hearings,  and  conditions  upon  which 
inmates  may  be  placed  on  parole.  Each  order 
for  a parole  issued  shall  eontain  the  conditions 
thereof.  All  decisions  of  the  board  shall  be  by 
a majority  vote.” 

, (Emphasis  ours.) 


This  section  provides  what  the  board  shall  consider  in  deter- 
mining the  parole  of  an  inmate.  In  considering  the  Order  of  Parole 
form  as  submitted  with  your  request,  we  do  not  find  anything  in  it 

\ ■ 

\ 
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that  would  be  inconsistent  with  the  above  statute. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the 
Order  of  Parole  of  the  State  of  Missouri,  prepared  by  the  Board 
of  Probation  and  -Parole,  conforms  to  the  requirements  of  Section 
3992.39,  Laws  1945,  p.  , S.C.S.S.B.  No.  347,  Sec.  39. 


Respectfully  submitted, 


GORDON  P.  WEIR  • 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYL6k 
Attorney  General 
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The  bond/ required  by  Section  4960,  Laws 
of  1946,  If  an  Indemnity  bond  and  not  a 
forfeiture  bond* 


April  7,  1947 


Honorable  Edmund  Burke, 
Supervisor 

Department  of  Liquor  Control 
State  Office  Building 
Jefferson  City,  Missouri 


Dear  Sirt 

Your  opinion  request  of  recent  date  has  been  referred 
to  the  writer  for  answer.  Therein  you  asks 


"Will  you  please  let  me  have  your  official 
opinion,  at  your  earliest  convenience,  as 
to  whether  the  bond  provided  for  by 
Section  4960,  Laws  of  Missouri,  1945, 

House  Bill  Ho.  427,  Sixty -Third  General 
Assembly,  Isa  forfeiture  bond  or  an 
indemnity  bond." 

Section  4960,  Laws  of  Missouri,  1945,  enacted  in  House 
Bill  No.  427  by  the  63rd  General  Assembly  provides  as 
followss 


"Application  for  license  to  manufacture  or 
sell  non-intoxicating  beer,  under  the  pro* 
visions  of  this  act,  shall  be  made  to  the 
Supervisor  of  Liquor  Control*  Before  any 
application  for  lie  wise  shall  be  approved 
the  Supervisor  of  Liquor  Control  shall  re- 
quire of  the  applicant  a bond,  to  be  given 
to  the  state,  in  the  sum  of  Two  Thousand 
Dollars,  with  sufficient  surety,  such  bond 
to  be  approved  by  the  Supervisor  of  Liquor 
Control,  conditioned  that  the  person  obtain- 
ing such  license  shall  keep  at  all  times  an 
orderly  house,  and  that  he  will  not  sell, 
give  away  or  otherwise  dispose  of,  or  suffer 
the  same  to  be  done  about  his  premises,  any 
non -intoxicating  beer  in  any  quantity  to  any 
minor,  and  conditioned  that  he  will  not 
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violate  any  of  the  provisions  of  this  act 
and  that  he  will  pay  all  taxes , inspection 
and  license  fees  provided  for  herein,  to- 
gether with  all  fines,  penalties,  and 
forfeitures  which  may  be  adjudged  against 
him  under  the  provisions  of  this  aet* 

Reenacted  Laws  1945,  p.  , H,  B.  No* 

427,  * 1* * 

There  has  been  no  judicial  examination  or  interpretation 
of  the  above  quoted  statute  answering  the  specific  question 
propounded  by  your  request)  therefore  it  is  necessary  for  us 
to  turn  to  the  general  rules  of  law  and  the  analogous  situ- 
ations in  order  that  we  may  determine  the  question  presented 
to  us*  The  Missouri  Liquor  Control  Aet  deals  with  two 
subjects,  that  of  intoxicating  liquors  and  that  of  nonin toxi- 
oating  liquors*  In  that  portion  of  the  Liquor  Control  Act 
which  refers  to  intoxicating  liquors.  Section  4890,  R*  S* 
Missouri  1939,  (Laws  of  1933-34,  Ex*  Seas.,  P*  77,  ®l3a) , 
which  requires  a bond,  was  analysed  and  Judicially  examined 
in  the  case  of  State  vs*  Wipke,  345  Mo*  283,  133  S.W*  2d  354, 
wherein  the  court  held,  among  other  things,  that  the  bond 
required  by  that  section  was  a forfeiture  bond*  Furthermore 
in  the  Wipke  case,  cited  supra,  the  court  specifically  found 
that  Section  4896,  R*  S.  Missouri  1939,  (Laws  of  1933-34, 

Ex*  Seas*,  p*  77,  *19)  had  to  be  eliminated  and  that  the  bond 
there  under  discussion  was  governed  solely  by  Section  4890, 

R*  3*  Missouri  1939*  Therefore  Section  4890,  R*  S.  Missouri 
1939,  under  the  findings  of  the  Missouri  Supreme  Court  cannot 
be  considered  as  pertinent  to  the  present  inquiry  for  no 
similar  section  is  found  in  that  portion  of  the  Liquor  Control 
Act  relating  to  nonintoxicating  liquor. 

Section  4896,  R*  3*  Missouri  1939,  (Ex.  Sees.,  819,  was 
questioned  in  the  case  of  State  vs.  Vienup,  147  S«W*  2d  627* 
The  Court  there  had  before  it  for  determination  precisely  the 
same  proposition  that  is  presented  in  your  opinion  request. 

At  l*c.  628,  the  Supreme  Court  of  Missouri,  speaking  through 
Judge  Hays,  in  regard  to  the  question  there  presented  stated* 

"The  question  for  our  determination  therefore  is 
this*  Is  the  bond  sued  upon  one  of  forfeiture 
or  one  of  indemnity?  The  answer  to  this  question 
must  turn  on  the  construction  to  be  given  the 
statute  under  which  the  giving  of  the  bond  is 
required  and  which  prescribes  its  terms;  for, 
under  the  well-settled  rule  in  this  state,  any 
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required  provision*  of  the  condition  of  the 
bond  found  in  the  statute  but  omitted  from 
the  instrument  itself  must  be  read  into  it, 
and,  conversely,  terms  which  are  found  in 
the  condition  of  the  bond  but  not  in  the 
statute  are  to  be  disregarded.  State  v. 

Wipke,  345  Mo.  283,  133  S.W.  2d  354,  and 
cases  there  cited.  *•»*»**** 

Also  in  the  Vienup  case,  cited  supra,  the  Supreme  Court 
at  1.  c.  629,  specifically  pointed  out  the  fact  that  a 
difference  did  exist  between  the  two  sections  of  the  statute. 
Section  4890,  R.  S*  Missouri  1939,  as  discussed  in  the  Wipke 
case,  cited  supra,  and  Section  4896,  R*  S*  Missouri  1939,  as 
there  under  discussion  in  the  Vienup  ease. 

B******«Section  19,  however,  differs 
materially  from  section  13a.  It  sets  out 
in  detail  the  condition  of  bonds  to  be 
given  in  compliance  with  its  mandate*  In 
particular  it  requires  among  other  things 
that  the  bond  so  given  shall  be  conditioned 
that  the  principal  obligor  will  pay  "all 
taxes,  inspection  and  license  fees  provided 
for  herein,  together  with  all  fines, 
penalties  and  forfeitures  which  may  be 
adjudged  against  him  under  the  provisions  of 
this  act," 

In  summation  of  the  Vienup  case,  the  court *s  reasoning 
for  holding  the  bond  required  by  Section  4896,  R.  S*  Missouri 
1939,  to  be  an  ind enmity  bond  rather  than  a forfeiture  bond 
is  found  in  the  following  quotation* 

"Recurring  now  to  the  specific  provisions 
of  Section  19*  What  then  did  the  legislature 
mean  by  saying  that  the  bond  should  stand  as 
security  for  the  payment  of  taxes  and  fees? 

Included  among  the  taxes  and  fees  so  secured 
are,  of  course,  those  payable  to  the  state 
directly,  but  there  are  also  other  taxes  and 
fees  "provided  for  herein".  Section  24  of 
the  act,  Iiaws  1933,  Ex.  Sess.  p.  87,  provides 
for  license  charges  to  be  fixed  by  and  paid 
to  counties,  and  section  25  of  the  amended 
Act  of  1935,  Laws  of  1935,  p«  267,  Mo.  St. 

Ann.  8 4525g-29,  p*  4689,  provides  for  lloenss 
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fees  to  be  collected  by  counties  and  municipal 
corporations*  Certainly  such  taxes  and 
license  fees  are  to  be  included  in  those 
specified  in  section  19*  Assume  that  a 
licensee  has  breached  his  bond  by  violating 
some  minor  state  regulation  and  has  also 
breached  it  by  falling  to  pay  some  local 
fee  authorised  under  the  act*  In  this 
situation,  if  the  bond  be  construed  as  one 
of  forfeiture,  would  the  governmental  unit 
which  first  sued  be  permitted  to  collect  the 
whole  amount  of  the  bond  leaving  the  other 
without  remedy?  Would  not  such  a construction 
lead  to  an  unseemly  race  between  various 
governmental  agencies  for  priority  in  obtain- 
ing and  collecting  judgments? 

Considering  the  language  of  the  act  in 
regard  to  "fines,  penalties  and  forfeitures", 
we  think  euch  language  reasonably  construed 
can  mean  only  that  where  a fine,  penalty  or 
forfeiture  is  imposed  upon  a licensee  because 
he  has  violated  some  term  of  the  act  or  some 
regulation  lawfully  made  thereunder,  the 
amount  of  such  fine,  penalty  or  forfeiture  may 
be  collected  from  him  and  his  surety  by  suit 
on  the  bond*  So  construed,  is  not  the  bond 
one  of  Indemnity  only?  For  consider,  if  a 
licensee  be  fined  $500  for  a violation  of  the 
act  and  the  state  elects  to  collect  the  fine 
by  imprisoning  the  defendant  until  it  is  paid, 
or  by  issuing  a general  fi*  fa*  and  levying  it 
upon  his  lands  and  chattels,  only  the  amount 
of  the  $500  fine  plus  the  costs  oould  be 
collected*  If,  however,  the  bond  is  to  be 
construed  as  one  of  forfeiture,  then  the  state 
might  elect  to  collect  the  fine  by  suit 
against  the  surety  under  the  bond,  in  which 
event  it  would  recover  $2,000*  Can  this  sort 
of  inconsistent  result  have  been  Intended  by 
the  legislature?  We  think  not****** 

Again,  we  recall  the  provisions  of  I 19 
whloh  make  the  bond  stand  as  security  for  the 
collection  of  fines  and  penalties  which  are 
assessed  for  violation  of  the  act*  See  8 43 
in  the  original  act  and  the  amendment  thereto. 
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Laws  of  1935,  p*  267,  Mo*  St,  Ann*  4525g-48, 

P*  4689,  It  Is  to  be  noted  that  the  fines 
and  penalties  so  assessed  cover  all  violations 
of  the  act  and  the  regulations  lawfully  made 
thereunder » "#*#*** 

With  the  above  quoted  statements  of  the  court  in  mind  it 
is  now  well  to  point  out  that  the  Liquor  Control  Act  in  both 
portions,  that  portion  referring  to  intoxicating  liquors  and 
that  portion  referring  to  nonintoxicating  liquors,  contains 
an  identical  statute  requiring  the  giving  of  a bond  by  the 
applicant  for  a license,  Upon  reading  the  two  statutes. 
Section  4896,  R*  S*  Missouri  1939,  and  Section  4960,  Laws  of 
Missouri  1945,  House  Bill  Ho*  427,  it  is  obvious  that  there 
is  no  discrepancy  or  difference,  even  in  terminology,  between 
the  two  sections,  other  than  that  Section  4896  uses  the  term 
"in  toxica  ting"  and  Section  4960  uses  the  term  "nonintoxicating 
In  considering  Section  4896,  R*  S*  Missouri  1939,  the  Supreme 
Court  came  to  the  conclusion  that  that  section  provided  for  an 
indemnity  bond*  specifically  the  court  heldj 

"In  conclusion,  we  are  irresistibly  forced 
to  construe  this  bond  as  one  of  indemnity 
and  not  one  of  forfeiture*  The  learned 
trial  court  therefore  erred  in  holding  that 
it  belonged  to  the  latter  class*  This 
conclusion  Is  not  at  all  inconsistent  with 
our  holding  in  the  Wipke  case,  supra*  In 
that  case  we  found  it  necessary  to  eliminate 
1 19  and  to  decide  that  the  bond  there  given 
was  governed  solely  by  I 13a,  in  order  to 
reach  the  conclusion  that  the  bond  there 
before  us  was  one  of  forfeiture*  Implied  in 
that  holding  is'  the  opinion  thst  a bond 
governed  by  I 19,  as  this  one  Is,  would  he  a 
bond  of  indemnity". 

As  stated  supra  there  has  been  no  judicial  interpretation 
of  Section  4960,  Laws  of  Missouri  1945,  as  to  whether  or  not 
the  bond  required  by  said  section  is  an  Indemnity  or  a 
forfeiture  bond.  However  since  the  court  In  the  VIenup  case, 
dted  supra,  has  specifically  held  that  Section  4896,  a 
section  which  is  identical  with  Section  4960,  Laws  of  Missouri 
1945,  as  requiring  a bond  In  the  nature  of  an  indemnity  bond, 
then  by  analogy,  it  can  be  reasoned  that  the  bond  required 
under  the  provisions  of  Section  4960,  Laws  of  1945,  would  be 
a indemnity  bond  and  not  a forfeiture  bond* 
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CONCESSION 


Upon  the  above  stated  rules  and  reasoning  it  is  the 
opinion  of  this  department  of  the  State  government  that  the 
bond  required  under  the  provisions  of  Section  4960,  Laws  of 
1945,  House  Bill  No*  427,  is  an  indemnity  bond  and  not  a 
forfeiture  bond. 


Respectfully  submitted. 


WILLIAM  C.  BLAIR 
Assistant  Attorney  General 

APPROVED* 


J.  E.  TAYI0R 
Attorney  General 
WCBiif 


PROBATE,  COURTS:  - ) 
SOCIAL  SECURITY:  - ) 
GUARDIANSHIP  PROCEEDINGS:  ) 
INSANITY.:  ) 


Section  9417,  Mo.R.s.Ar,  applicable 
to  all  expenses  incurred,  in  proceed- 
ings to  declare  person  of  unsound 
mind  and.  to  appoint  guardian. 


''  May  24,  1947 


FILED 


Honorable  L.  Madison  Bywaters 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 


Dear  nir: 


Me  hereby  acknowledge  receipt  of  your  letter  of 
May  9,  1947,  requesting  an  opinion  from  this  department, 
which  reads  as  follows: 

11  At  the  request  of  the  Clay  County 
Social  security  Commission,  the  Probate 
Court  Instituted  Incompetency  proceed- 
ings against  the  above  named  and  he 
was  declared  incompetent  on  March  6, 

1947,  and  the  public  administrator  has 
been  appointed  as  his  guardian, 

,:Under  the  provisions  of  Lection  9417, 
the  Probate  Court  is  given  the  right 
to  waive  court  costs  in  guardianship 
proceedings  when  In  the  opinion  of  the 
Court  the  aged  person  Is  unable  to 
•assume  said  expense, 

,JThe  Clay  County  Probate  Court  is  de- 
sirous of  an  opinion  as  to  whether  or 
not  the  provisions  of  the  section  afore- 
said apply  to  the  court  costs  incurred 
in  the  proceedings  to  have  the  person 
declared  Incompetent,  as  well  as  the 
court  costs  which  will  accrue  In  the 
future  in  the  administration  of  the  , 
guardianship  estate.’* 

Lection  9417,  Mo,  R,  b.  A,,  provides  as  follows: 


i 
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"Benefits  hereunder  shall  be  delivered  - 
to  the  applicant  in  person  or,  in  the 
event  of  his  incompetency,  to  his  legally 
appointed  guardian,  and  in  the  case  of 
a dependent  child  to  the  person  or  rela- 
tive with  whom  he  lives.  All  guardianship 
proceedings  in  the  case  of  an  applicant 
or  recipient  shall  be  carried  out  without 
fee  or  other  expense,  when  in  the  opinion 
of  the  Probate  Court,  the  aged  person  is 
unable  to  assume  said  expense.  At  the 
discretion  of  the  court  such  a guardian 
may  serve  without  bond* 

"Vihenever  any  recipient  shall  have  died 
after  the  issuance  of  a benefit  check  to 
him,  or  on  or  after  the  date  upon  which 
said  benefit  check  was  due  and  payable  to 
him,  and  before  the  same  is  endorsed  or 
presented  for  payment  by  the  recipient, 
the  Probate  Court  of  the  county  in  which 
said  recipient  resided  at  the  time  of  his 
death  shall,  on  the  filing  of  an  affidavit 
by  one  of  the  next  of  kin,  or  creditor  of 
said  deceased  recipient,  and  upon  the  court 
being  satisfied  as  to  the  correctness  of 
said  affidavit,  make  an  order  authorizing 
and  directing  such  next  of  kin,  or  creditor, 
to  endorse  and  collect  said  check,  which 
shall  be  paid  upon  presentation  with  a 
certified  copy  of  said  order  attached  to 
the  check  and  the  proceeds  of  which  shall 
be  applied  upon  the  funeral  expenses  and 
the  debts  of  said  decedent,  duly  approved 
by  the  Probate  Court,  and  it  shall  not  be 
necessary  that  an  administrator  be  appoint- 
ed for  the  estate  of  said  decedent  in  order 
to  collect  said  benefit  check.  No  cos^bs 
shall  be  charged  in  said  proceedings," 

The  precise  question  presented  is  whether  or  not  the 
term  "all  guardianship  proceedings,"  as  used  in  the  above  sec- 
tion, Includes  the  inquisition,  the  declaration  that  the  subject 
is  of  unsound  mind  and  incapable  of  managing  his  affairs  and 
the  appointment  of  a guardian,  or  merely  refers  to  the  actual 
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appointment  of  a guardian  and  the  future  administration  of  the 
guardianship  estate. 

we  submit  that  action  to  have  a person  declared  of 
unsound  mind  and  a guardian  appointed  is  generally  considered 
as  one  proceeding.  No  line  can  be  drawn  which  will  sop  arate 
cr  divide  such  proceeding  into  two  parts.  In  some  jurisdic- 
tions a proceeding  to  adjudge  a person  incompetent  and  appoint 
a guardian  may  be  had  independently  of  and  opart  from  proceed- 
ings to  inquire  into  the  sanity  of  such  person  and  hla  commit- 
ment to  an  institution.  In  these  jurisdictions  an  Independent 
and  valid  proceeding  for  the  appointment  of  a guardian  is  not 
affected  by  a prior  invalid  proceeding  In  which  the  alleged  In- 
competent was  adjudged  incompetent  (44  C.J.3.,  fee,  40,  p.  102) 
No  Missouri  case  has  been  found  to  support  this  view.  On  the 
contrary,  the  cases  in  this  state  hold  that  if  the  Insanity 
inquisition  judgment  Is  void-  the  appointment  of  the  guardian  Is 
also  void.  In  ^kelly  v.  The  Maccabees,  272  B.  H.  1089,  it  was 
said,  at  page  1090:  \ 

"September  20,  1922,  Insured  was  ad-  \ 

judged  insane  by  the  probate  court  of 
Jasper  county,  and  his  wife,  Beatrice 
hkelly,  was  appointed  as  his  guardian. 


^ Insured  was  not  present  at  the 
hearing  In  the  probate  court,  but  the 
court  appointed  an  attorney  to  represent 
him.  This,  however,  could  not  take  the 
place  of  service,  and  there  is  no  such 
contention,  ihere  can  be  no  escape  from 
the  conclusion  that  the  judgment  of  the 
probate  court  adjudging  insured  to  be 
Insane  is  absolutely  void  and  without 
e fleet  because  of  failure  to  serve  notice 
upon  Insured  as  required  by  law..  Said 
judgment,  being  wholly  void  for  want  of 
jurisdiction,  is  subject  to  collateral 
attack.  ; Cases  cited..)  Bince  the  sanity 
inquisition  judgment  was  void,  it  follows, 
of  course,  that  the  appointment  of  the 
guardian  was  also  void.* 


amofntnS1,  £roifl  thiLthat  fciie  insanity  inquisition  and  the 
appointment  of  a guardian  are  made  in  the  same  proceeding. 
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We  believe  that  It  is  a common  practice  for  the  terms 
" guardianship  proceedings*1  and  “insanity  proceedings*'  to  be  used 
interchangeably;  that  both  these  terras  refer  to  the  insanity 
inquisition,  the  declaration  that  the  subject  is  of  unsound  mind 
and  incapable  of  managing  his  affairs,  and  the  appointment  of 
a guardian  to  manage  said  affairs*  The  court  in  the  Skelly  case, 
supra,  referred  to  the  Insanity  proceedings  as  "the  guardianship 
proceedings."  And  also  in  the  case  of  Ghanklin  v,  Boyce,  275  x 
Mo.  5,  the  court  referred  to  the  inquisition  of  insanity  as  "the 
proceedings ■ for  the  appointment  of  his  guardian."  It  was  said 
at  page  14: 

"■»  X & Nor  is  it  denied  that  the  proceed- 
ings for  the  appointment  of  his  guardian 
were  had  and  conducted  without  any  notice 
whatever  to  the  plaintiff  and  without  his 
personal  presence  In  the  probate  court  at 
the  time  of  the  alleged  Inquisition.  * # 

Thus  it  is  clear  that  the  court®  recognize  no  distinc- 
tion between  the  aforesaid  terms,  and  further  that  when  the 
Legislature  used  the  term  "guardianship  proceedings"  in  Section 
9417,  it  had  reference  to  the  entire  proceeding,  that  is,  the 
insanity  Inquisition  and  the  appointment  of  a guardian.  We  can- 
not believe  that  the  Legislature  Intended  to  limit  the  waiver  of 
expenses  on  the  part  of  the  recipient  of  social  security  funds 
to  the  expenses  incurred  in  the  actual  appointment  of  a guardian 
and  to  require  such  person  to  assume  the  costs  of  that  part  of 
the  proceeding  which  went  on  before  and  resulted  in  a finding 
that  said  person  was  of  unsound  mind. 


Conclusion 

Therefore,  It  is  the  opinion  of  this  department  that 
the  provisions  of  Section  9417,  Mo.  R.a.A,,  apply  to  all  expenses 
Incurred  in  the  proceedings  to  declare  a person  of  unsound  mind 
and  Incapable  of  managing  his  affairs  and  to  appoint  a guardian 
to  manage  said  affairs  and  carry  out  the  administration  of  the 
guardianship  estate  In  the  future. 


Respectfully  submitted. 


DAVID  DONNELLY 

APPROVED:  Assistant  Attorney  General 


J.  E.  TAYLOR 

Attomev  General  . — r>t^G 


INTOXICANTS:  Under  Section  4890  R.S.  Mo.  1939,  territories  cannot 
be  annexed  or  added  to  another  one,  in  order  to  be 
taken  outside  the  scope  of  said  section. 
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Mr.  Robert  M.  Buerkle 
Prosecuting  Attorney 
Cape  Girardeau  County 
Jackson,  Missouri 

Dear  Sir: 

Your  opinion  request  of  recent  date,  regarding  the  construction 
to  be  placed  upon  Section  4890,  R.  S.  Mo.  1939,  under  the  facts 
peculiar  to  the  situation  outlined  in  your  request,  reads  as  fol- 
lows: 


"My  office  has  had  several  Inquiries  in  regard  to 
the  right  of  citizens  of  the  City  of  Cape  Girardeau, 
Missouri,  to  now  obtain  a liquor  license  for  the 
sale  of  intoxicating  liquor  by  the  drink.  The 
reason  that  this  question  now  arises  is  that  Cape 
Girardeau  in  the  last  official  census  in  1940  had  a 
population  of  19,600  and  last  month,  by  special 
election,  extended  the  city  limits  of  the  city  so 
as  to  take  into  the  city  a considerable  area.  The 
new  area  brought  into  the  city  has  a population 
which  when  added  to  the  1940  population  of  the  City 
of  Cape  Girardeau  would  no  doubt  give  the  City  of 
Cape  Girardeau  a population  of  greater  than  20,000. 
The  question  has  been  asked  me  as  to  whether  the 
known  population  of  the  area  recently  voted  into  the 
city,  said  population  figure  being  arrived  at  by  the 
use  of  the  1940  census,  could  be  added  to  the  last 
official  census  of  the  City  of  Cape  Girardeau  and 
thu3  qualify  the  city  as  a city  having  a population 
of  greater  than  20,000. 

"The  City  of  Cape  Girardeau  has  long  since  gone 
over  the  20,000  mark  and  if  a census  were  held 
today  would  no  doubt  exceed  20,000  without  the 
addition  of  the  new  area.  However,  of  course,  by 
Section  4890  of  the  1939  Revised  Statutes  of 
Missouri  'the  population  of  said  cities  to  be 
determined  by  the  last  census  of  the  United  States 
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completed  before  the  hold  of  said  election# * It 
would  appear  to  me  that  thia  section  of  the 
statute  could  be  construed  so  as  to  include  a city 
in  the  class  of  Cape  Girardeau  which  has  recently 
or  since  the  last  census  extended  the  city  limits 
because  now  to  arrive  at  the  population  of  the 
City  of  Cape  Girardeau  you  would  refer  to  the  1940 
census  of  the  city  itself  and  also  the  1940  census 
of  the  area  recently  Included  within  the  city#  I 
would  be  glad  to  have  your  opinion  on  this  matter 
at  your  earliest  opportunity#” 

Section  4890  R.  S*  Mo#  1939,  reads  in  Its  pertinent  part  as 
follows; 

” Provided,  that  no  license  shall  be 
Issued  for  the  sale  of  intoxicating 
liquor,  other  than  malt  liquor  contain- 
ing alcohol  not  in  excess  of  five  ( 5%) 
per  cent  by  weight,  by  the  drink  at 
retail  for  consumption  on  the  premises 
where  sold,  in  any  incorporated  city 
having  a population  of  less  than  twenty 
thousand  (20,000)  inhabitants,  until  tha 
sale  of  such  intoxicating  liquor,  by  the 
drink  at  retail  for  consumption  on  tha 
premises  where  sold,  shall  have  been 
authorized  by  a vote  of  the  majority  of 
the  qualified  voters  of  said  city#  Such 
authority  to  be  determined  by  an  election 
to  be  held  in  said  cities  having  a popula- 
- tlon  of  less  than  twenty  thousand  (20,000) 
inhabitants,  under  the  provisions  and 
methods  set  out  in  this  act#  The  popula- 
tion of  said  cities  to  be  determined  by 
the  last  census  of  the  United  States 
completed  before  the  holding  of  said 
. election# 

"Provided  further,  that  for  the  purpose 
of  this  act,  the  term  ‘city*  shall  be 
construed  to  mean  any  municipal  corpora- 
tion having  a population  of  five  hundred 
(500)  inhabitants  or  more#* 

In  cohs truing  a statute  two  general,  but  paramount,  rules  of 
construction  must  be  given  eonsideratlon  and  effect#  It  is 
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generally  acknowledged  that  the  primary  rule  in  construing 
statutes  is  to  ascertain  and  give  effect  to  legislative 
intention;  Meyering  v,  Miller,  51  5,  W.  (2d)  65,  330  Mo*  885. 

A second  rule,  and  an  equally  important  one,  is  that  in 
arriving  at  legislative  intent,  laws  should  be  interpreted 
to  further  ends  of  justice  and  public  welfare,  and  not  be 
given  any  unreasonable  effect,  Bowers  v*  Missouri  Mutual 
Ass'n.,  62  S.f.  (2d)  1058, 

With  the  two  rules,  referred  to  above,  in  mind  let  us  turn 
to  the  section  of  the  statute,  quoted  supra,  and  see  what 
the  legislature  did  say,  what  tests  the  legislature  laid  down, 
what  the  reasonable  construction  of  the  statute  is  and  what 
an  unreasonable  construction  of  the  statute  might  lead  to, 
under  the  facts  stated  in  your  opinion  request. 

In  part,  the  statute  enacted  by  the  legislature  states,  that 
no  license  shall  be  Issued  for  the  sale  of  intoxicating  liquor 
in  any  incorporated  city  having  a population  of  less  than 
twenty  thousand  (20,000)  inhabitants,  and  more  than  five 
hundred  (500)  inhabitants,  until  the  same  shall  have  been 
authorized  by  a vote  of  the  people*  Whether  or  not  a city  has 
a known  population  is  to  be  determined  by  the  last  census  of 
the  United  States  completed  before  the  holding  of  said  election* 

The  only  test  for  determining  population,  announced  by  the 
statute  is  the  last  United  States  census.  If  the  legislature 
had  intended  that  any  other  test  was  to  be  used,  the  legislature 
could  easily  have  so  stated,  At  Is  a known  fact  that  each  ten 
years  a federal  census  is  conducted  and  the  findings  disclosed* 
The  last  federal  census  was  conducted  in  the  year  1940,  As 
stated  in  your  opinion  request,  at  the  time  of  the  taking  of 
that  census,  the  census  of  1940,  Cape  Girardeau  had  a popula- 
tion of  less  than  twenty  (20,000)  thousand  Inhabitants,  There- 
fore, under  the  statute,  Section  4890,  if  at  any  time  the  city 
of  Cape  Girardeau  had  desired  to  sell  intoxicating  liquor, 
other  than  malt  liquor,  by  the  drink  for  consumption  on  the 
premises  where  sold,  such  desire  of  the  inhabitants  had  to  be 
declared  and  evidenced  by  a vote  on  that  proposition*  Apparently, 
no  such  decision  was  ever  made  by  the  inhabitants  of  Ca£>e 
Girardeau,  Subsequent  to  the  1940  census  the  city  of  Cape 
Girardeau  annexes,  by  legal  means,  a contiguous  strip  of  land 
containing  persons,  whose  total  population  when  added  to  the 
population  of  Cape  Girardeau  exceeds  the  statutory  limit  of 
twenty  (20,000)  thousand  persons.  At  firBt  Impression,  it 
might  appear  that  the  problem  presented  is  whether  or  not  such 
an  addition  or  combining  of  populations  can  be  made  to  take  a 
city  outside  the  limitations  of  the  statute*  However,  further 
reflection  reveals  that  the  true  problem  is  not  one  of  combining 
populations,  but  of  determining  what  the  statute  states  as  the 
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procedure  for  obtaining  intoxicants  by  the  drink  in  a given 
community  or  city,  and  what  tests  are  used  to  arrive  at  the 
conclusion.  After  examining  the  statutes,  the  cases,  text- 
books  and  digests,  the  writer  was  unable  to  find  any  authority 
that  would  allow  the  two  areas  referred  to  in  your  letter  to 
be  combined*  In  other  words,  no  authority  was  found  for 
deviating  from  the  directions  of  the  statute*  On  the  contrary, 
reason  and  justice  make  the  application  of  the  terms  of  the 
statute  preferable.  In  the  {Missouri  Digest  Volume  13,  Intoxi- 
cants, Key  30,  are  a number  of  cases  dealing  with  approximately 
the  same  question  as  is  presented. by  your  opinion  request*  None 
are  directly  In  point,  but  all  indicate  that  where  change  In 
the  status  of  a political  subdivision  is  contemplated,  concern- 
ing intoxicants,  the  courts  of  this  state  favor  the  status  quo 
unless  the  contemplated  change  is  specifically  authorized  by 
statute.  In  State  ex  rel*  v,  Robinson,  et  al,  129  Mo*  Appeals 
147,  1,  c>  158,  the  attitude  of  the  court  regarding  the  re- 
submission  of  the  local  option  status  where  a city  had  voted 
dry  and  subsequently  added  territory  which  wished  to  vote  upon 
the  question  again  within  the  statutory  limitation  of  four 
years,  is  reflected: 

" * *-  *Thi  s being  true  by  every  principle 

of  natural  justice  as  well  as  the  entire 
analogy  of  American  institutions,  the  inhabit- 
ants of  the  municipality  are  in  duty  bound 
to  abide  for  four  years  the  policy  adopted  in 
the  election  in  which  each  and  every  one  of 
its  qualified  voters  either  participated  or 
had  the  right  so  to  do,  and  voluntarily  waived 
the  same*  And  this  is  true  notwithstanding  the 
fact  that  a large  number  of  persons  have  taken  up 
their  abode  within  the  town  since  that  time, 
for  those  persons  came  to  Granby  voluntarily 
and  assumed  the  obligations  of  citizenship  of 
their  own  volition  and  free  will,  knowing  full 
well  the  state  of  the  law  on  the  subject.  In  this 
view,  we  have  one  set  of* inhabitants,  those  who 
resided  there  at  the  time  of  the  election, 
impliedly  accepting  the  law  by  participating, 
or  waiving  their  right  to  participate  in  the 
election,  and  a second  set,  those  who  have 
taken  up  their  abode  there  since  Its  adoption. 

Impliedly  accepting  the  law  by  voluntarily 
becoming  citizens  of  a community  In  which  they 
knew  full  well  the  law  obtained*  * # * * * * 

Aa  stated  above,  the  writer  realizes  that  the  case  quoted  from 
is  not  directly  in  point,  but  the  writer  does  believe  that  the 
case  indicates  that  the  attitude  of  the  courts  is  to  follow 
the  law  literally  and  to  never  enlarge  a statute  by  judicial 
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legislation  when  dealing  with  liquor  problems  and  if  possible 
the  courts  prefer  to  maintain  the  statue  quo* 

Turning  now  to  the  problem  of  whether  or  not  the  two  ter- 
ritories, Gape  Girardeau  and  the  recently  annexed  land,  can  be 
combined,  the  writer  was  unable  to  find  any  direct  authority 
either  in  support  of  such  a procedure  or  in  derogation  of  such 
a step*  However,  the  arguments  against  such  a procedure  are  to 
be  marshalled*  The  only  test  laid  down  in  the  statute.  Section 
4890,  for  determining  the  population  is  the  last  federal  census, 
not  one  word  is  stated  about  additional  territory,  natural 
Increment  by  birth  or  movement  of  population  or  any  other  excep- 
tion that  the  legislature  might  have  expressly  enacted.  Certainly, 
no  one  can  say  that  the  legislature  did  not  realize  that  there 
might  be  borderline  cases  at  the  time  the  federal  census  was 
taken  and  that  the  birth  rate  of  the  next  year  or  two  might 
populate  the  citj  to  a total  exceeding  twenty  (20,000)  thousand 
inhabitants,  yet  not  one  word  was  stated  in  the  statute  regarding 
the  procedure  in  such  an  event.  Let  us  consider  that  if  your 
proposal  of  combining  two  territories  is  to  be  approved  what 
is  to  prevent  a city  of  19,999  at  the  time  the  census  was  taken 
from  determining  that  their  city  is  without  the  limits  of  the 
statute  upon  the  birth  or  addition  of  two  more  persons*  Yet 
the  statute  is  absolutely  silent  regarding  either  possibility. 

What  would  be  reasonable  or  just  about  permitting  one  city  to 
propel  Itself  outside  the  limitations  of  the  statute  by  the 
addition  of  territory  with  the  accompanying  population  yet 
denying  to  another  city  the  recognition  of  its  natural  increment? 
There  simply  is  no  equality  in  such  a situation*  The  legislature 
provided  a very  precise  and  clear  method  of  determining  whether 
a city  with  over  five  (500)  hundred  population  and  less  than 
twenty  (20,000)  thousand  population  wish  to  permit  the  sale  of 
intoxicants  for  consumption  upon  the  premises  where  sold. 

Further  the  legislature  stated  clearly  that  the  determination 
of  the  population  was  to  be  made  by  applying  the  last  United 
States  census*  Legislative  knowledge  of  territorial  annexa- 
tion and  natural  increment  by  birth  or  movement  of  population 
cannot  be  denied*  Yet  chargeable  with  that  knowledge  the 
legislature  laid  down  the  rule  and  the  test,  and  with  the 
attitude  of  the  courts  favoring  the  status  quo,  it  is  impossible 
for  this  office  to  legislate  concerning  the  problem,  or  to  read 
into  the  statute  a procedure  permitting  a factual  situation  to 
'take  a city  without  the  statutory  limitations  of  which  the 
legislature  had  knowledge  but  about  which  the  legislature  made 
no  provision* 

That  the  legislature  of  the  state  of  Missouri  does  realize  that 
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changing  conditions  may  make  alterations  under  the  law  advisable 
is  found  in  the  language  of  Section  7522,  R,  S,  Mo*  1939,  where- 
in the  legislature  provided  that  cities  of  certain  size  and 
under  special  charters  might  take  a census  to  determine  certain 
rights  under  the  law  dependent  upon  population.  In  part. 

Section  7522,  provides: 

"Any  such  city  may  at  any  time,  by 
ordinance  and  at  the  expense  of  the  city* 
cause  an  enumeration  of  its  inhabitants  . 
to  be  made,  and  its  population  ascertained, 
and  such  census,  when  so  taken,  shall  have 
like  force  and  effect  as  a state  or  national 
census  to  authorize  such  city  to  proceed  in 
securing  such  other  incorporation  as  Its 
population  may  entitle  it  to  under  the 
laws  and  Constitution  of  this  state,  and  for 
any  other  purpose  that  the  laws  may  require, 
or  have  any  other  act  or  thing  to  be  done 
making  the  population  a basis  thereof; 

«■  * a 

Needless  to  say,  we  believe,  that  that  section  applies  to  only 
cities  of  the  fourth  class  and  under  special  charters.  Yet, 
with  the  knowledge  that  under  certain  conditions  it  would  be 
advisable  to  permit  a city  to  take  a census,  the  legislature 
failed  to  provide  for  such  a procedure  in  Section  4890,  R,  S, 

Mo  , 1939 , 

Further,  it  is  a cardinal  principle  of  statutory  construction 
that  the  expression  of  one  thing  is' to  the  exclusion  of  all 
others*  The  legislature  in  Section  4890,  R,  S.  Mo,  1939, 
stated  that  population  was  to  be  determined  by  the  last 
United  States  census,  no  other  method  is  provided  for  by  said 
section*  Applying  that  principle  of  exclusion  we  must  conclude 
that  the  legislature  contemplated  only  the  statutory  method  of 
determining  whether  or  not  any  given  city  came  within  or  with- 
out the  statutory  limitations  per  its  terms* 


CONCLUSION 

Therefore,  this  office  is  of  the  opinion  that  under  the  pro- 
visions of  Section  4890,  R*  S.  Mo.  1939,  the  legislature  did 
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not  provide  for  the  addition  or  annexation  of  two  territories 
whereby  the  statutory  limitation  might  be  exceeded,  but 
expressly  provided  that  only  cities  having  more  than  five 
(500)  hundred  population  and  less  than  twenty  (20,000)  thousand 
population  may  vote  upon  the  proposition  of  liquor  by  the  drink, 
and  that  the  only  test  to  be  used  is  the  population  of  the 
city  at  the  time  of  the  last  United  States  census,  regardless 
of  subsequent  addition  of  territory  or  increase  in  population 
by  birth  or  movement*  Further,  that  the  courts  favor  the  status 
quo,  when  dealing  with  intoxicants  or  their  use* 


Respectfully  submitted 


WM*  C.  BLAIR  / 

ASSISTANT  ATTORNEY  GENERAL 


APPROVED: 
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INTOXICATING  BEVERAGE:  Proper  to  place  inscription  of  alcoholic 
LIQUORS:  content  of  nonintoxicating  beer  on  neck 

label  of  bottle  . 


August  28,  1947 


Mr,  Edmund  Burke,  Supervisor 
Department  of  Liquor  Control 
Jefferson  City,  Missouri 


Dear  Mr,  Burke? 

■ _ / 

This  is  in  reply  to  your  letter  of  recent  date  request- 
ing an  official  opinion  from  this  department,  which  reads, 
in  part,  as  follows? 

’’Some  of  the  breweries  shipping  beer  into 
the  3tate  of  Missouri  are  making  a short 
' seven  ounce  bottle  upon  which  the  manu- 
facturer’s  label  which  goes  around  the 
body  of  the  bottle  is  blown  into  the  bot- 
tle as  an  Integral  part  of  the  bottle. 

Doth  5f*  and  3, 2^  beer  are' being  placed 
in  these  bottles  and  shipped  into  the 
State  of  Missouri, 

"These  breweries  claim  that  it  i3  im- 
practical for  them  to  have  on  the  manu- 
facturer’s label  which  goes  around  the 
bottle  the  words  ’alcoholic  content  not 
in  excess  of  3,2f-  by  weight’  or  ’alcoholic 
content  not  in  excess  of  4T'  by  volume’  as 
provided  for  by  Section  4994,  and  they 
contend  that  they  should  be  permitted 
either  to  put  this  inscription  on  a label 
on  the  cap  or  on  a separate  label  around 
the  neck  of  the  bottle,  and  not  put  It  on 
the  manufacturer ’ s label  around  the  body 
of  the  bottle, 

«•  «■  a # a k ^ 

” Hay  I have  your  official  opinion  as 

to  whether  or  not  this  can  be  done," 


Mr,  Edmund  Burke,  Supervisor  -2- 


Seetion  4994,  R,S,  Mo,  1939,  requiring  the  words  ”Alco- 
holic  content  not  in  excess  of  3,2^  by  weight,1*  or  ’'Alcoholic 
content  not  in  excess  of  4^  by  volume,”  to  appear  on  the  label 
of  bottles  containing  nonintoxicating  beer,  provides j 

”It  shall  be  the  duty  of  every  manufac- 
turer or  brewer  manufacturing  or  brewing 
any  nonintoxicating  beer  in  this  state, 
and  of  every  manufacturer  or  brewer,  dis- 
tributor or  wholesaler,  outside  of  this 
state  shipping  any  nonintoxicating  beer 
into  this  state  for  sale  in  this  state 
at  wholesale  or  retail,  to  cause  every 
bottle,  barrel,  keg,  and  other  container 
of  such  nonintoxicating  beer  to  have  on 
the  label  thereon  in  plain  letters  aruT" 
figures  ‘alcoholic  content  not  in  excess 
of  3 ,.2^  by  weight1,  or  ‘alcoholic  content 
not  in  excess  of  4 % by  volume1*  Any  beer 
not  so  labeled  shall  be  deemed  to  have  an 
alcoholic  content  in  excess  of  3,2^  by 
weighty  and  the  sale  thereof  in  this  state 
shall  be  subject  to  all  the  regulations 
and  penalties  provided  by  law  for  the  sale 
of  beer  having  an  alcoholic  content  in 
excess  of  3,2^  by  weight.  Any  person  who 
shall  sell  any  beer,  regardless  of  the  al- 
coholic content  thereof,  as  nonintoxicating 
beer  in,  or  out  of,  any  bottle,  barrel,  keg 
or  other  container,  not  so  labeled  as  herein 
required  shall- be  deemed  guilty  of  a mis- 
demeanor,” 

( Underscoring  ours , ) 

According  to  Section  4996  (b).  Mo,  R,S,A,,  the  Supervisor 
of  Liquor  Control  has  the  authority  to  make  certain  regula- 
tions, provided  the  generalities  of  the  provisions  of  the 
Liquor  Control  Act  are  not  limited,.  Under  this  authority  a 
number  of  rules  and  regulations  have  been  promulgated  by  the 
Supervisor,  Regulation  Ho.  6,  paragraph  (b)  of  the  Rules  and 
Regulations  of  the  Supervisor  of  Liquor  Control,  provides  as 
follows : 

’’Every  manufacturer,  or  brewer,  manufac- 
turing or  browing  any  nonintoxicating  beer 
in  this  State,  and  every  manufacturer, 
brewer  or  wholesaler  outside  of  the  State, 
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shlpplng  any  nonintoxicating  beer  into 
this  btate,  shall  cause  to  be  printed 
upon  the  large  label  around  and  upon  the 
body  of  each  bottle  of  such  nonintoxicat- 
ing beer,  one  of  the  following  inscrip- 
tions: * Alcoholic  content  not  in  excess 

of  3,2;:;'  by  weight,’  or  ’Alcoholic  content 
not  in  excess  of  4g  by  volume.’" 

It  will  be  noted,  that  section  4994,  supra,  requires  the 
words  "Alcoholic  content  not  in  excess  of  3.2;,‘  by  weight," 
or  "Alcoholic  content  not  in  excess  of  4;"”  by  volume,"  to  be 
printed  on  the  label  of  the  bottle,  no  particular  or  specific 
label  being  indicated.  However,  Regulation  bo.  6,  paragraph 
(b)  of  the  Rules  mid  Regulations  of  the  Supervisor  of  Liquor 
Control,  requires  the  afore-mentioned  words  to  he  printed  upon 
the  large;  label  around  and.  upon  the  body  of  the  bottle  of  such 
no rdntoxi eating  beer. 

It  is  our  thought  that  the  regulation  in  question  actually 
requires  more  than  does  the  statute,  and  since  we  think  the 
statute  only  requires  that  the  brewers  and  manufacturers  of 
nonintoxicating  beer  shall  place  on  any  label  on  the  bottle  of 
such  beverage* the  Inscription  relative  to  alcoholic  content, 
we  therefore  believe  it  Would  be  proper  to  amend  Regulation 
Ho.  6,  paragraph  (b)  o’f  the  Rules  and.  Regulations  of  the  Super- 
visor of  Liquor  Control,  so  as  to  permit  a brewer  or  manu- 
facturer, or  wholesaler,  of  nonintoxicating  beer  to  place  the 
inscription  relative  to  alcoholic  content  on  a label  on  the 
bottle  other  than  the  main  label  on  the  bottle. 

It  was  undoubtedly  the  intention  of  the  Legislature,  in 
requiring  the  inscription  regarding  alcoholic,  content  to  be 
placed  on  the  label  of  the  bottle,  to  protect  the  ctate  and, 
the  public. 

\ e realise  that  if  the  inscription  is  placed  on  a smaller 
label,  such  as  the  neck  label,  it  could  not  be  as  easily  seen, 
and  It  is  also  true  that  the  smaller  neck  label  becomes  de- 
tached from  the  bottle  more  easily  than  does  the  large  body 

label. 


Consequently,  v/e  believe  that  adequate  protection  of  the 
btate  and  the  public,  could  bo  achieved  by  requiring  in  the 


—4— 


I liPt  idrarctnd  burke,  Puporvisor 


amended  regulation  that  if  the  inscription  regarding  alcoholic 
content  is  placed,  on  the  label  other  than  the  lurp;e  body  label 
that  it  also  be  placed  on  the  cap  or  crown  of  the  bottle. 


'> respectfully  submitted,. 


HICJIAHD-F , TKOMPGOH 

Assistant  Attorney  General 


J.  F-.  TAYLOK 

Attorney  General 


CIRCUIT  CLERK: 
COUNTY  COURT 
BUDGET  LAW: 


When  circuit  judge  of  third  class  county  has  approved 
appointment  of  deputies  and  assistants  to  circuit 
clerk,  and  set  salaries,  county  must  pay  such  salaries, 
even  though  not  anticipated  in  county  budget. 

Salaries  to  be  paid  out  of  class  6 of  county  budget. 


September  15,  1947 


Honorable  L.  Madison  Bywaters 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department,  which  reads  as  follows: 

Judge  James  S.  Rooney  has  requested  that 
I write  to  you  for  an  official  opinion  from 
your  department  concerning  the  following 
question i 

lfDoes  a Circuit  Judge  have  the  legal  au- 
thority to  order  the  County  Court  to  pay 
for  extra  deputy  assistance  or  steno- 
graphical  assistance  in  the  office  of  the 
Circuit  Clerk  of  Clay  County,  Missouri, 
such  to  be  paid  for  out  of  either  Class  4 
or  Class  6 of  the  county  budget,  in  in- 
stances where  there  is  not  a -sufficient 
amount  set  out  in  the  Circuit  Cleric *s  bud- 
get to  take  care  of  the  same.'- 

The  procedure  to  be  followed  in  providing  the  necessary 
deputies  and  assistants  for  the  circuit  clerk  of  third  class 
counties  is  found  in  Geetion  4 of  House  Bill  No.  773  of  the  63rd 
General  Assembly,  found  in  Laws  of  Missouri,  1945,  page  1527. 
Such  section  reads  as  follows; 

ftThe  circuit  clerk  in  counties  of  the  third 
class,  wherein  there  shall  be  a separate 
circuit  clerk  and  recorder,  shall  be  entitled 
to  such  number  of  deputies  and  assistants  to 
be  appointed  by  such  official,  with  the  ap- 
proval of  the  judge  of  the  circuit  court,  as 
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such  judge  shall  deem  necessary  for  the 
prompt  and  proper  discharge  of  the  duties 
of  his  office.  The  judge  of  the  circuit 
court,  in  his  order  permitting  the  cir- 
cuit clerk  to  appoint  deputies  or  assis- 
tants, shall  fix  the  compensation  of  such 
deputies  or  assistants  which  order  shall 
designate  the  period  of  time  such  deputies 
or  assistants  may  be  employed,  hvery  such 
order  shall  be  entered  on  record,  arid  a 
certified  copy  thereof  shall  be  filed  in 
the  office  of  the  county  clerk.  The  cir- 
cuit clerk  may  at  any  time,  discharge  any 
deputy  or  assistant,  and  may  regulate  the 
time  of  his  or  her  employment  and  the  cir- 
cuit court,  may  at  any  time  modify  or 
rescind  its  order  permitting  an  appoint- 
ment to  be  made. " 

Under  the  provisions  of  this  section  the  determination  of 
the  necessity  of  such  deputies  and  assistants,  the  salaries  to  be 
paid  to  such  deputies  and  assistants,  and  the  period  such  depu- 
ties and  assistants  may  be  employed  is  left  entirely  up  to  the 
circuit  judge,  and  neither  the  necessity  for  such  employees  nor 
the  salaries  as  set  by  the  circuit  judge  can  be  inquired  into  by 
the  county  court. 

Section  5 of  House  Bill  No.  773  of  the  63rd.  General  Assembly 
provides  as  follows: 

"All  annual  salaries  provided  in  this  act 
shall  be  paid  out  of  the  county  treasury 
in  monthly  Installments  at  the  end  of  each 
month  by  warrant  drawn  by  the  county  court 
upon  the  county  treasury." 

Such  salaries,  therefore,  are  obligations  of  the  county  and 
must  be  paid  in  monthly  installments  by  the  county  when  vouchers 
for  such  salaries  are  certified  to  the  county  court*  While  the 
estimate  for  the  salaries  of  such  deputies  and  assistants  should 
have  been  submitted  in  the  budget  estimate  of  the  circuit  clerk 
for  the  current  year,  the  failure  of  such  circuit  clerk  to  do  so 
cannot  relieve  the  county  of  the  obligation  to  pay  such  salaries. 

In  the  case  of  Gill  v.  Buchanan  County,  142  S.  W.  ( 2d)  665, 
the  Supreme  Court  of  Missouri  had  before  It  thes  question  of 
whether  the  failure  of  the  county  court  to  include  the  whole  of 
a county  judge’s  salary  in  its  budget  would  preclude  the  recovery 
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of  such  part  of  the  county  'judge  *s  salary  as  was  not  included 
in  the  budget.  The  court  said  at  1.,  c.  66B-669: 

ft  * # * Failure  to  budget  funds  for  the  full 
amount  of  salaries  due  officers  of  the  coun- 
ty, under  the  applicable  law,  which  the 
county  court  must  obey,,  cannot  bar  the  right 
to  be  paid  the  balance,  instead,  it  must  be 
discretionary  obligations  incurred"Tor  other 
purposes  which  arel nvali dT^rather  than  the  - 
mandatory  obligation  imposed  fey  the  same  au- 
thority whlcK  imposedtne  pudget  require- 
ments, ive,  therefore,  “hold  that  a county 
court *s  Tailure  to  budget  the  proper  amounts 
necessary  to  pay) ih~full  ail  county  off leers 1 
salaries  fixed  by  the  Legislature . does  not 
affect  the  county^  obligation  to  pay  them,” 

(brnphasis  ours.  ) 

The  salaries  of  deputy  circuit  clerics  and  assistants  are 
not  fixed  by  the  Legislature,  but  the  Legislature  has  delegated 
the  authority  to  fix  such  salaries  to  the  circuit  judge,  and, 
therefore,  as  a matter  of  lav/,  the  salaries  of  deputy  circuit 
clerks  and  assistants  are  included  in  the  budget,  v;hether  esti- 
mated for  or  not. 

Section  10914,  H.  d*  Mo*  1939,  provides,  in  part,  as  fol- 
lows : 

"The  court  shall  show  the  estimated  expendi- 
tures for  the  year  by  classes  as  follows; 

y it  s',.-  »;<  s];  »;< 

"Glass  6.  * * * Provided,  however,  if 

necessary  to  pay  claims  ari sing  in  pri or 
classes  warrants  may  be  drawn  on  antici- 
pated funds  in  class  six  and  such  warrants 
to  pay  prior  class  claims  shall  be  treated 
as  part  of  such  prior  funds.  * * 

Under  authority  of  this  provision  the  salary  claims  of 
deputy  circuit  clerks  and  assistants  should  be  paid  out  of  class 
6 funds  of  the  county  budget  if  there  are  present  funds  in  class 
6 of  the  budget  or  if  funds  in  class  6 of  the  budget  are  antici- 
pated. 
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CQIjCLUSIQN 


After  the  circuit  judge  of  Clay  County  has  approved  the  ap- 
pointment of  deputy  circuit  clerks  and  assistants,  and  set  the 
salaries  of  such  deputies  and  assistants,  the  county  must  pay 
the  salaries  of  such 'deputies  and  as  istants , even  though  such 
salaries  were  not  included  in  the  budget  estimate  of  the  circuit 
clerk  for  the  current  year,  buch  salaries  are  payable  out  of 
class  6 funds  of  the  county  budget* 


Respectfully  submitted, 


f 


C*  B.  BURNS,  Jr. 

Assistant  Attorney  General 

APPROVED! 


j.  eV  WLok 

Attorney  General 


CBBillR 


COUNTY  COURT: 


It  is  within  the  discretion  <f  the  county  court 
to  pay  a wolf  bounty  up  to  but  not  exceeding  ten 
dollars . 


March  27,  1947 


Honorable  James  D.  Clemens 
Prosecuting  Attorney 
Pike  County 

Bowling  Green,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  official  opin- 
ion of  this  department,  which  reads: 


"Tour  opinion  is  requested  on  the  follow- 
ing point:  Is  the  County  Court  authorized 
to  expend  public  monies  in  payment  of  a 
wolf  bounty  in  a sum  larger  than  the  Ten 
Dollar  payment  authorized  by  Section  14559? 

"I  am  of  the  opinion  that  Section  14559  does 
not  itself  authorize  a payment  of  more  than 
Ten  Dollars  for  a wolf,  but  desire  your  opin- 
ion as  to  whether  an  additional  sum  may  be 
paid  by  the  County  Court  independent  of  the 
authority  granted  by  the  cited  section. " 


Under  Section  14559,  R.S.  Mo.  1939,  the  county  court  in 
any  county  in  this  state  is  authorized  to  pay  ten  dollars  for 
each  wolf  killed  in  such  county,  and  reads: 

MThe  county  court  of  any  county  in  this 
state  may  pay  a bounty  of  ten  dollars 
each  for  any  grown  coyote  or  wolf  and 
three  dollars  each  for  any  coyote  or 
wolf  pup  which  may  be  killed  in  such 
county,  also  a bounty  of  fire  dollars 
for  each  grown  wild  cat,  and  three  dol- 
lars for  each  wild  cat  kitten  which  may 
be  killed  in  such  county:  Provided,  that 
each  such  bounty  shall  not  be  paid  for  any 
coyote,  wolf,  wild  cat,  the  pups  of  coyotes 
or  wolves  or  the  kittens  of  wild  cats  which 
may  have  been  raised  in  captivity  either 
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wlthln  or  without  this  state:  Provided 
further,  that  a coyote  or  wolf  pup  and  a 
wild  cat  kitten  shall  be  deemed  such  when 
under  ten  weeks  old:  Provided,  also,  that 
it  shall  be  unlawful  to  Import  into  this 
state  any  such  animals  except  for  exhibi- 
tion purposes  and  then  only  under  permit 
as  otherwise  provided  for  by  the  statutes 
of  this  state.” 

You  will  notice  the  Legislature,  in  passing  said  provision, 
used  the  word  "may”  and  not  "shall”,  which  under  the  rules  of 
statutory  construction  indicates  ihat  the  legislative  intent 
was  to  leave  it  within  the  discretion  of  the  respective  county 
court  as  to  whether  any  bounty  shall  be  paid  for  killing  wolves. 
The  word  "may”  used  in  ordinary  meaning  carries  no  thought  of 
compulsion,  but  is  permissive  and  power  giving  and  not  at  all 
compelling,  discretionary,  and  not  mandatory.  (See  Lansdown  v. 
Faris,  66  Fed.  (2d)  939,  l.c*  941;  also,  State  ex  rel.  v,  Blair, 
245  Mo.  630,  l.c*  693.) 

It  is  well  established  in  this  state  that  county  courts  are 
courts  of  statutory  origin  and  have  only  limited  jurisdiction. 
Furthermore,  said  county  courts  possess  no  powers,  except  those 
conferred  by  statute,  having  no  common  law  power,  and,  aside  from 
management  of  fiscal  affairs  of  the  county,  possess  no  powers 
except  conferred  by  statute.  In  State  ex  rel.  Chadwick  Con- 
solidated School  District  v.  Jackson,  34  S.W,  (2d)  933,  229  Mo. 
App.  342,  l.c.  345 > the  court  said: 

* * The  answer  to  that  question  depends 
upon  the  statutory  powers  of  the  county 
court.  Such  court?  is  a creature  of  the 
constitution  and  its  powers  are  limited  by 
the  terms  of  the  various  statutes  defining 
its  powers.  It  has  no  common  law  or  equi- 
table jurisdiction.  (State  ex  rel.  v.  John- 
son, 133  Mo.  App.  306,  l.c,  314,  121  S.W. 

730.)  In  so  far  as  the  making  of  levies 
for  school  districts  is  involved,  the  county 
court  has  been  given  no  supervisory  powers 
whatever.  Estimates  for  sinking  fund  and 
interest  on  bonded  indebtedness  of  any 
district  are  made  by  the  school  board  of 
such  district.  (Sections  9203,  9204,  Re- 
vised Statutes  I929.)  Upon  receipt  of 
such  estimates  it  becomes  the  duty  of  the 
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county  clerk  to  make  the  assessment  against 
the  taxable  property  lying  within  the  dis- 
trict, if  within  the  limits  prescribed  by 
law,  (Section  9261,  Revised  Statutes  1929*) 

The  board  of  directors  in  this  case  made  an 
estimate  of  twenty-five  cents  on  the  |100 
valuation  for  sinking  fund  and  a similar 
amount  for  Interest,  Such  estimate  was 
within  the  constitutional  and  statutory  limit. 

It  is  true  that  at  the  time  the  estimate  was 
made  there  appears  to  have  been  on  hand  suf- 
ficient funds  belonging  to  the  district  to 
have  retired  all  outstanding  bonds*  It  was 
upon  such  state  of  facts  the  county  court 
attempted  to  quash  the  levy  and  order  the 
• county  collector  not  to  collect  the  alleged 

illegal  levy.  There  is  no  statutory  authority 
for  such  procedure  or  exercise  of  judicial 
power  by  a county  court.  In  fact  no  court  is 

i given  statutory  power  to  revise  an  estimate 

of  a school  board  when  within  the  legal  limits 
allowed  by  law.  In  the  case  of  Lyons  v,  School 
District,  273  S.W.  74,  where  a similar  state  of 
facts  arose,  the  Supreme  Court  said:  ****** 

Also,  in  State  v*  Cornell,  152  S.W.  (2d)  33,  l.c,  35  and 
36,  the  court,  in  announcing  the  foregoing  rule,  said: 

"We  concede  that  the  county  court  is  created 
as  a court  of  record  and  its  jurisdiction 
partially  fixed  by  the  constitution.  Section 
36  of  Article  VI  of  the  Missouri  Constitution 
Mo, St* Ann.  vests  such  court  with  jurisdiction 
to  transact  all  county  and  such  other  business 
as  may  be  prescribed  by  law, 1 But  the  author- 
ities are  uniform  to  the  effect  that  county 
courts  possess  only  limited  jurisdiction.  Out- 
side the  management  of  the  fiscal  affairs  of  the 
county,  such  courts  possess  no, powers  except  those 
conferred  by  statute.  State  ex  rel.  v.  Redman, 

270  Mo.  465,  194  S.W.  260;  State  ex  rel.  v.  Oliver, 
202  Mo.  App.  527,  203  S.W.  112*" 


I 
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CONCLUSION 

In  view  of  the  foregoing  decisions  holding  that  a county 
court  has  no  common  law  powers,  but  is  a creature  of  statute 
and  is  a court  of  limited  jurisdiction,  having  no  authority 
outside  the  fiscal  management  of  the  county  business  except 
such  authority  as  granted  by  statute,  we  are  of  the  opinion 
that  the  county  court  may  pay  a bounty  for  killing  a wolf  in 
an  amount  not  to  exceed  ten  dollars.  However,  it  is  left  to 
the  discretion  of  the  county  court  whether  any  bounty  whatso- 
ever may  be  paid.  Under  no  condition  can  the  county  court  pay 
an  amount  in  excess  of  ten  dollars  as  a bounty  for  killing  a 
wolf  in  the  absence  of  a statute  authorizing  said  county  court 
to  pay  a larger  bounty. 


Respectfully  submitted, 


AUBREY  R,  HAMMETT,  Jr, 
Assistant  Attorney  General 

APPROVED t 


Trwrrnrm — 

Attorney  General 


ARHjLR 


MAGISTRATE  COURTS: 
'AUTOMOBILES: 


no . i 

Magistrate  Courts  have/authority 
to  suspend  Or  revoke  license  on 
misdemeanor  conviction. 


April  30,  1947 


FILED 

/ 7 

• f 


Honorable  James  D,  Clemens 
Prosecuting  Attorney 
Piko  County 

Bowling  aireen,  Missouri 


Dear  Sir: 

This  acknowledges  your  request,  which  i3  as  follows: 

"I  would  like  to  have  your  opinion 
upon  the  following  question: 

"’Is  a Magistrate  authorized  to 
suspend  or  revoke  the  driver’s 
license  of  a person  convicted  be- 
fore him  for  the  violation  of 
statutory  provisions  regulating 
the  operation  of  motor  vehicles? ’ 

"I  sense  a conflict  between  Sections 
8459  (b)  Mo,  R,S.A,,  which  appears 
to  grant  the  privilege  of  revocation 
to  all  courts  except  Justice  of  the 
Peace  courts,  and  Section  656,1  Laws 
1945,  which  provides  that  the  word 
1 justice’  shall  be  deemed  to  refer 
to  ’magistrate,' 

"A  defendant  now  stands  charged  In 
this  oounty  with  operating  a motor 
vehicle  without  a driver's  license. 

Hi 3 driver's  license  was  suspended 
previously  by  a magistrate.  For  this 
reason,  I would  appreciate  having 
your  opinion  at  the  earliest  possible 
date." 

Replying  thereto,  we  understand  your  inquiry  to  be 
based  upon  the  following  facts:  A person’s  driver’s  llconse 


Cleiens 
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has  been  suspended  by  u 
the  .same  v.r;  s under  the  . 
the  person  continued  to 
and  has  been  arrested  o: 
automobile  without'  a c.r 


magistrate;  thereafter, 

magistrate  ’ s judgment  3 us; 

drive  hie  car  during  the 
nd  awaits  trial  for  opera 
I ver ' n License, 


and  while 
ponded, 
sue pension 

t.li'i.'j  his 


In  order  to  answer  your-  question  it  i 
consider  several  statutes,  action.  066.1, 
page  12  of  the  fookpt  art  (Lars  1942),  is 


s necessary 
as  follows : 


to 


" henever,  in  any  statute,  the  word 
’justice’  (referrin; , to  justice  of  the 
peace)  or  the  words  ’ justice  of  the 
peace’  appear,  sale  word  or  words  shall 
hereafter  be  deemed  to  include  and  re- 
fer to  ’magistrate , ’ unless  there  be 
somethin;;  in  the  subject  or  context 
repugnant  to  such  construction* ” 


By  its  terms,  the  word  "magistrate 11  is  substituted 
where  theretofore  statutes  enacted  stated  the  "justice  of 
the  peace”  had  certain  duties. 


Section  8460, 


Ho,  d,  .1. , says  ”‘B»e  Commissioner  shall 
forthwith  revoke  the  license”  of  the  person  upon  receiving 
the  record  of  toe  final  conviction  where  the  crime  has  boon 
any  one  of  the  three  following,  to  wit:  (1)  Hans3.au  liter, 
etc,,  resulting  from  operation  of  a motor  vehicle;  (2) 
Driving  samo  under  influence  of  liquor  or  narcotics;  (3 ) 

A felony  in  the  commission  of  tohioh  a motor  vehicle  is  used, 
file  commissioner  has  no  discretion  where  the  - offense  comes 


within  any  one  of  the  above  three  classes.  It  becomes  his 
mandatory  duty  to  revoke  the  license  upon  receipt  of  the 
record  of  final  conviction* 


becticn  0463,  ho.  K.6.A.,  provides  that  if  a person 
drives  a motor  vehicle  on  the  highways  while  his  license 
is  suspended,  he  is  guilty  of  a misdemeanor.  The  statute 

says: 

"Any  person  whose  operator’s,  registered 
operator ’ s or  chauffeur’s  license,  or 
driving  privilege  as  a nonresident,  has 
been  canceled,  suspended  or  revoked  a3 
provided  in  this  article,  ancl.  who  drives 
any  motor  vehicle  upon  the  highways  of 
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this  State  while  such  license  or  privilege 
is  canceled,  suspended  or  revoked,  shall 
be  guilty  of  a misdemeanor." 

Section  8459,  Mo*  R.S.A.,  Subdivision  (a),  prescribes 
the  duty  of  the  Court,  when  the  defendant  has  been  convicted 
of  an  offense  for  which  it  is  the  mandatory  duty  to  revoke 
his  license,  to  require  the  surrender  of  all  the  defendants 
"State  licenses,  certificates  or  badges  then  held”  by  the 
defendant,  and  they,  along  with  the  record  of  conviction, 
shall  be  by  the  Court  forwarded  to  the  commissioner*  Said 
Subdivision  (a)  deals  with  offenses  arising  to  the  dignity 
of  felonies  such  as  those  described  in  Section  8460,  supra, 
but  does  not  deal  with  misdemeanors* 

Subdivision  (b)  of  Section  8459  first  prescribes  the 
duties  of  the  Court  "having  juris diction  over  offenses  com- 
mitted under  this  article,"  etc.,  and  they  "shall  forward 
to  the  commissioner  a record  of  the  conviction  of  any  person 
in  said  court  for  a violation  of  any  of  said  laws,”  and  such 
Court,  except  the  justice  of  the  peace  court  (magistrate), 
etc.,  shall  have  tile  power  of  suspending  or  revoking  the 
license,  etc.,  and  shall  tell  the  commissioner  about  it* 

The  latter  part  of  Subdivision  (b)  deals  with  the  duties  of 
the  justice  of  the  peace  courts  and  courts  of  criminal  cor- 
rection, and  states  they  "shall  forward  to  the  commissioner 
a record  of  the  conviction  # * for  a violation  of  any  of 
said  laws,"  and  may  recoramend  suspension  or  revocation  of 
the  license  and  the  commissioner  may,  but  i3  not  required  to 
act  accordingly* 

It  appears  that  prior  to  enactment  of  the  magistrate’s 
bills  the  justice  of  the  peace  court  did  not  have  power  to 
suspend  or  revoke  the  license  of  a violator  although  such 
court  did  have  the  power  to  convict  where  the  violation  was 
a misdemeanor. 

Section  8455,  Mo.  R.S.A.,  prescribes  a list  of  acts 
which  are  misdemeanors,  such  as  knowingly  possessing  a sus- 
pended driver’s  license.  Such  a crime  could  have  been 
prosecuted  before  the  justice  of  the  peace  courts  prior  to 
the  enactment  of  the  magistrate  law,  but  the  justice  of  the 
peace  could  not  have  suspended  or  revoked  the  license  and 
could  only  forward  the  record  to  the  commissioner  and  recom- 
mend suspension  or  revocation. 
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The  first  part  of  said  Subdivision  (b)  of  Section  8459 
states:  "Rvery  court  having  jurisdiction  over  offenses” 
committed  in  throe  ways,  to  wit,  (1)  under  this  article,  (2) 
under  any  statute  regulating  operation  of  motor  vehicles  on 
highways,  and  (3)  any  felony  in  the  commission  of  which  a 
motor  vehicle  is  used,  While  justices  of  the  peace  had 
authority  Tinder  the  law  to  try  misdemeanor  cases  involving 
a violation  of  the  Driver’s  License  Law,  they  could,  with 
reference  to  suspending  or  revoking  the  license,  go  no 
further  than  recommending  the  same  to  the  commissioner,  and 
Section  656,1,  supra,  confers  no  greater  rights  on  the 
magistrate  court  than  the  justice  of  the  peace  court  had* 

/ 

The  next  inquiry  is,  do  the  magistrate  courts  have 
greater  power  than  the  justice  of  the  peace  courts  in  this 
respect,  and,  if  so,  why  and  where  is  it  stated. 

Senate  Bill  Ho,  193  was  enacted  by  the  1945  Legislature 
pursuant  to  the  provisions  of  the  new  Constitution  (See 
Sections- 18,  19,  20  and  21  of  Article  V of  the  1945  Con- 
stitution), and  by  the  terms  of  said  bill  it  took  effect 
on  January  1,  1947,  Section  1 thereof  provides  as  follows: 

’’Magistrates  shall  have  concurrent 
original  jurisdiction  with  the  circuit 
court,  coextensive  with  their  respec- 
tive counties  in  all  cases  of  misde- 
meanors, except  in  cities  having  courts 
exercising  exclusive  jurisdiction  in 
criminal  cases,  or  as  otherwise  provided 
by  law,” 

By  the  terms  of  said  law,  which  became  effective  in 
Pilco  County  on  January  1,  1947,  magistrate  courts  have  con- 
current original  jurisdiction  with  the  circuit  courts  as 
to  misdemeanors  in  their  county. 

Senate  Bill  No,  193,  by  said  quoted  provision,  confers 
no  greater  powers  upon  magistrate  oourts  than  had  been  con- 
ferred theretofore  upon  justice  of  the  peace  courts  by 
Section  3804,  R.S.  Mo,  1939,  Under  the  latter  section 
justice  of  the  peace  courts  had  "concurrent  original  juris- 
diction” over  misdemeanors  In  such  counties  as  Pike,  and 
it  would  seem. to  follow  that  magistrate  courts  do  not  have 
any  enlarged  or  greater  jurisdiction  over  misdemeanors  in 
counties  such  as  Pike  County  than  justice  of  the  peace  courts 
formerly  had. 
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Conclusion* 


It  is  our  opinion  that  the  magistrate  court  in  such 
counties  as  Pike  County,  Missouri,  does  not  have  authority 
to  suspend  or  revoke  a driver’s  license  when  the  defendant 
has  been  convicted  of  a misdemeanor* 


APPROVED : 


J.  E,  TAYLOR 
Attorney  General 


Yours  truly, 

DRAKE  Y/ATSQN 

Assistant  Attorney  General 


DVJjml 


COUNTY  ASSESSOR!: 


Section  15  provides  that  the  record  owner 
of  real  property  must  be  notified  when  the 
assessor  increases  the  valuation  of  the 
property. 


November  1,  1947 


Honorable  George  It,  Clark 
Assessor  of  Jackson  County 
Kansas  City,  Missouri 


Dour  Mr,  Clark: 

This  is  in  reply  to  your  letter  of  October  20,  1947,  in 
which  you  requested  an  opinion  from  this  dopnrtment,  reading 
ns  follov/sj 

,?I  am  anxious  to  have  an  opinion  rendered 
by  your  office  regarding  the  following 
situation: 

"For  instance,  tho  A33essor  raises  a 
piece  of  property  for  tho  year  1946  from 
‘*'2 0,000  to  *30,000  valuation,  and  so 
notifies  said  taxpayer  by  a letter.  The 
taxpayer  appeals  this  valuation  to  the 
County  Board  of  ’iqualization.  The  Board 
reduces  this  figure  to  025,000  for  the 
year  1946. 

"This  officer  realizes  he  Is  not  bound 
by  tho  action  of  tho  Board  of  Equaliza- 
tion In  1946,  and  he  values  the  above 
said  property  for  F30,000  for  the  year 
1947,  which  Is  the  snxno  figure  ho  had 
assessed  it  for  the  prior  year, 

" ecauae  of  the  Board  of  'qualization 
reduction,  is  the  Assessor  required,  for 
the  year  1947,  to  again  send  a notice  to 
said  taxpayer?" 

Your  request  calls  for  an  Interpretation  of  tho  applicable 
sections,  which  we  set  out  below: 
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Lection  10,  Laws  of  •'  Issouri,  1945,  p$  ;e  1785, . rands,  In 
part,  ns  follows: 

" •»  «•  After  recoivin  , the  necessary  forms 

the  assessor  or  his  deputy  or*  deputies  shall, 
except  in  the  City  of  ,‘5t,  Louis,*  between  the 
first  day  of  January  and  the  first  day  of 
Juno,  1946,  and  each  year  .thereafter,  proceed 
to  i.ialco  a list  of  all  real  and  tangible  per- 
sonal property  In  fcio  county,  town  or  dis- 
trict, and  assess  the  saute  at  its  true  vaLuo 
in  trioney  in  the  manner  following,  to  wit: 

Lection  15,  Laws  of  'isaouri,  1945,  pa  o 1707,  roads  as 
follows : 

” .honever  any  assessor  si  all  increase  tho 
valuation  of  any  real  property  ho  shall 
f or thwi th  notify  tho  record  owner-  of  such 
increase,  either  in  person,  or  by  mall 
directed  to  the  last  known  uddross;  every 
such  increase  in  assessed  valuation  Made 
by  the  assessor  shall  he  subject  to  re- 
view by  the  county  board  of  equalisation 
whereat  the  land  owner  shall  bo  entitled 
v to  bo  heard,  and  the  notice  to  the  land- 
owner  shall  so  state,” 

Section  44,  Laws  of  jdssouri,  1945,  pa.;o  1790,  reads  us 
follows: 

Ktfvery  person  who  t hi  tiles  himself  u .'.ji'leved  • 
by  tho  assessment  of  his  property  may  ap- 
peal to  the  county  board  of  equalization, 
in  person,  by  attorney  or  a^ont,  or  in 
writing. ” 

-hen  tho  County  curd  of  Equalization  reduced  the  assessed 
valuation  for  the  year  1946,  that  action  had  tho  effect  of 
setting  tho  value  of  the  property  at  25,000.  Lection  15,  r.mva' 
of  isaoxirl,  1945,  pa0c  1935,  roads.  In  part,  as  follows; 

* 

• ,f  *:•  *;•  becond,  they  shall  reduce  the 

valuation  of  such  tracts  or*  parcels  of 


Honorable  George  U.  Clark 


-f- 


lano  or  or  any -tangible  personal  property 
which,  la  their  opinion,  has  been  returned 
above  Its  true  value  as  compared  with  the 
average  valuation  of  all  tho  real  and 
tangible  p<  raonal  property  of  the  county. 

....  JK1i 

«i  * it 

,hon  tho  assessor  rai363  the  value  on  tho  property  for  the 
year  1947  to  ”'30,000,  ho  is,  within  tho  moaning  of  feet  ion  lb, 
increasing  the  valuation  of  tho  property.  Therefore,  he  should 
notify  tho  on nor  of  tho  inure aao  by  proper  notice,  in  order 
that  the  property  owner  may  bo  able  to  assert  the  right  of  ap- 
peal g i ■ on  him  by  both  coctlon  If)  and  f.cction  44.  To  hold 
otherwise  would  mean  that  the  right  of  appeal  given  the  property 
owner  by  those  sections ‘ml:  ;ht  bo  withhold. 


* Conclusion. 

It  is  the  opinion  of  this  department  that  Section  If  pro- 
vides that  tho  record  owner  of  real  property  must  bo  notified 
when  the  assessor  .Increases  tho  valuation  of  the  property. 

This  is  so  even  though  the  assessor  assesses  tho  property  at 
the  same  figure  as  last  year,  but  which  figure  was  reduced  oy 
tho  County  gourd  of  quail  nation  oil  appeal. 


Respectfully  sub  luted. 


/iff  ’CVHf): 


JO.-'T-T  H.  a Tl' 

Assistant  Attorney  rencrnl 


J.  . TaYLGI? 

Attorney  'eneral 
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REAL  ESTATE  BROKERS:  k person  who  is  not  engaged  in  the  real  estate 

business,  who  does  not  advertise  or  hold  himself 
out  as  a real  estate  broker,  and  who,  in- a single 
transaction  obtains  a buyer  of  real  estate  for 
another  for  a promised  compensation,  is  not  a 
real  estate  broker  within  the  meaning  of  the 
Missouri  Real  Estate  Commission  Act. 


December  4,  1947 


Honorable  James  D.  Clemens 
Prosecutin'?  Attorney 
Pike  County 

Bowlin;  Green,  Missouri 


Dear  Dir: 

uc  have  received  your  letter  of  Dov . 20,  1947 > which 
is  as  follows: 

"Tho  opinion  of  your  office  is  requested 
in  the  following  matter: 

"A  local  resident  who  is  a farmer  and 
trader  is  not  licenses*  as  a real  estate 
broker  or  salesman  as  provided  by  Sections 
C300.l-.lB.  This  man  has  assisted  a woman 
in  the  sale  of  her  farm,  and  now  claims 
that  she  agreed  verbally  to  pay  him  a 
commission  for  the  sale  of  the  farm.  The 
woman  had  written  the  trader  saying  that 
she  would  apjjreciate  anything  he  could  do 
for  her  in  finding  a buyer.  The  woman  is 
old  and  in  poor  health,  the  trader  is 
aggressive  and  is  threatening  suit  against 
the  woman  for  a commission. 

"Section  $300.17  provides  a penalty  for  a 
violation  for  tne'  other  parts  of  the  Sec- 
tion, but  a question  arises  as  to  whether 
the  trader's  actions  arc  in  violation  of 
the  law.  Section  $300.3  defines  a broker 
or  salesman  as  one  who  offers  to  buy  or 
sell  the  real  estate  of  others,  but  that 
section  in  its  last  clause  excludes  any 
person  who  does  not  hold  himself  out  to 
the  public  as  a real  estate  dealer,  and 
who  might,  occasionally,  offer  to  cell 
real  estate.  Your  opinion  is  requested  as 
to  whether  $300.3  applies  to  the  facts  out- 
. lined." 


\ 
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beotion  1 of  the  act  creating  tiie  Missouri  Heal  estate 
Commission  (Laws  of  1941,  page  424,  Section  *$300.1,  Mo.  H.C.a.) 
provides  that: 

U:-  * it  shall  be  unlawful  for  any  person, 

copartnership,  association  or  corporation, 
foreign  or  domestic,  to  act  as  a real  estate 
broker  or  real  estate  salesman,  or  to  ad- 
vertise or  as sumo  to  act  as  such  without  a 
license  first  procured  from  the  Missouri  iieal 
instate  Coinmi  sion." 

Section  j of  tue  act,  as  amended  (Laws  of  1945,  page  1421), 
defines  a real  estate  broker  as  a person  who  "advertises,  claims 
to  be  or  holds  himself  out  to  tne  public  as  a real  estate  broker 
or  dealer  and  who  for  a compensation  or  valuable  consideration, 
as  whole  or  partial  vocation,  sells  or  offers  for  sale,  buys  or 
offers  to  buy,  exchanges  or  offers  to  exchange  the  real  estate 
of  others;  * * * nor  shall  this  act  apply  to  any  person  who 
does  not  advertise  or  hold  himsolf  out  to  the  public  as  a real 
estate  broken*  or  dealer  and  who  might,  occasionally,  buy  or 
offer  to  buy,  or  sell  or  offer  to  soil,  or  rent  or  lease  or 
offer  to  rent  or  lease  any  real  estate,  or  to  loan  or  offer  to 
loan  money  secured  by  real  estate." 


deetion  lo  of  the  act  provides  that  no  person  "engaged  in 
tue  business  or  acting  in  the  capacity  of  a real  estate  broker"  v 
may  maintain  an  action  for  the  recovery  of  compensation  for 
services  rendered  in  buying  or  selling  real  estate  without 
alleging  that  he  was  a licensed  real  estate  broker  or  salesman 
at  the  time  the  cause  ox  action  arose. 

Section  17  of  the  act  provides  that  violation  of  any  pro- 
vision of  the  act  shall  be  a misdemeanor. 

There  are  no  reported  cases  covering  the  applicability  of 
the  statute  to  tho  situation  which  you  have  presented.  However, 
the  statute  does  expressly  exempt  from  its  provisions  a person 
who  does  not  "advertise  ox*  hold  himself  out  to  the  public  as  a 
real  estate  broker  or  salesman  and  who  might , occasionally,  buy 
or  offer  to  buy,  ox’  sell  or  offer  to  sell  real  estate."  The 
, act  does  include  persons  who  act  in  such  capacity  "as  whole  or 
partial  vocation,"  but  this  provision  must  be  considered  in 
connection  with  the  exception  of  the  person  who  negotiates  an 
occasional  transaction,  otherwise  the  occasional  transaction 
exemption  would.be  meaningless. 
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In  the  situation  wnich  you  present,  the  person  who  assisted 
in  the  transaction  was  requested  to  do  so  by  the  owner  of  the 
real  estate.  There  is  no  indication  in  the  inf o motion  which 
you  have  presented  that  he  helu  himself  out  to  the  public  as  a 
real  estate  dealer.  You  describe  him  as  ”a  farmer  and  tracer, " 
but  have  not  indicated  that  he  has  engaged  in  other  real  estate 
transactions  similar  to  this,  and  for  tho  purposes  of  this' opin- 
ion, we  have  assumed  that  he- has  not.  In  the  absence  of  such 
other  transactions  ana  of  a holding  of  himself  oat  to  the  public 
as  a real  estate  dealer,  this  is,  we  feel,  a situation  to  which 
tne  exemption  of  an  occasional  transaction  was  intended  to  apply. 

The  statutes  in  other  jurisdictions  covering  the  licensing 
of  real  estate  brokers  and  salesmen  differ  considerably.  None 
has  been  found  vritu  the  identical  language  of  the  Mssouii  defini- 
tion, However,  as  a general  rule,  even  where  there  is  no  express 
exemption  applicable  to  an  occasional  transaction,  tho  courts 
have  held  that,  in  the  absence  of  holding  out  or  advertising  as 
a real  estate  broker,  a person  who,  for  a promised  compensation, 
finds  a purchaser  in  a single  transaction  is  not  a broker  within 
the  meaning  of  the  statute,  and  is  not  required  to  obtain  a license, 
in  the  case  of  Noll  v.  Ilastrup,  233  'is.  117t>,  11  JJ.«.  (2u)  367 » the 
court  held  that  the  Iowa  statute  does  not  include  a farmer  and 
dealer  in  livestock  who,  in  an  isolated  transaction,  procures  a 
purchaser  of  real  estate  for  another.  To  the  same  effect  are  the 
cases  of  Young  v.  hinder,  33  lw*.  634}  273  lac.  9$;  Sheppard  v. 
Hulaeberg,  171  La.  c>59,  131  bo.  *$40;  Schwarts  v.  -seiner,  94  Colo. 
251,  30  Pac.  (2d)  1110.  In  some  states  the  statute  expressly 
provides  that  a single  transaction  shall  constitute  one  a broker, 
ana  decisions  under  such  statutes  are  not  relevant  here.  Verona 
v.  Scheniey  Farms,  312  Pa.  57,  167  Atl.  317,  Lassie  v.  Dudley, 

173  i/a.  42,  3 S.L.  (2d)  176. 

iJQhdLUblOM 

x person  who  is  not  engaged  in  the  x-eal  estate  business,  who 
does  not  hold  himself  out  as  a real  estate  broker,  and  who,  in  a 
single  transaction,  obtains  a buyer  of  real  estate  for  another  for 
a promised  compensation  is  not  a real  estate  broker  within  the 
meaning  of  the  Missouri  heal  instate  Commission  net,  and  we  are  of 
the  opinion  that,  in  tne  situation  which  you  have  presented,  the 
person  who  obtained  the  purchaser  was  not  required  to  have  a license 
as  a real  estate  broker,  and  is  not  subject  to  prosecution  for 
failure  to  obtain  such  license. 

Respectfully  submiiteu, 


ax  FiiOVen:  iiOBLUT  -U  w ^LBOiiN 

Assistant  Attorney  General 

J.  L.  TnYLOh 
Attorney  General 
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.AND  REVENUE: 


SUc.  $527  of  H.C.S.H.B.  784  of  fj3rd  General 
Assembly  held  constitutional  in  so  far  as 
it  directs  return  of  portion  of  road  and 
bridge  tax  to  special  road  districts . 


January  13,  1947 


Honorable  Joe  V.  Collins 
Proseci.t lug  Attorney 
Cedar  County 

Stockton,  Missouri 


bear  Si i' : 


•Reference  is  made  to  your  inquiry  of  recent 
questing  an  official  opinion  of  this  office,  arid 

follows : 


date,  re- 
reading as 


"I  am  writing  you  for  an  opinion  on  the 
following: 


TTOur  county  is’  a 4th  class  one  . operated  by 
the  county  court. 


’ejection  12a  of  Article  X of  the  Constitu- 
tion of  Missouri  provides  in  part  that  the 
county  court  may  levy  cm  additional  tax,  not 
'exceeding  35$  on  each  J100  assessed  valua- 
tion, all  of  such  tax  to  be  collected  and 
turned  in  to  the  county  treasury  to  be  used 
for  road  and  bridge  purposes. 


Section  $527  of  house  bill  ?S4  in  part  pro- 
vides that  the  county  court  may  levy  an  ad- 
ditional tax,  not  exceeding  35$  on  each  ■„  100 
assessed  valuation,  all  of  such  tax  to  be 
collected  and  turned  ic  to  the  county  trea- 
sury , where  it  shall  be  fnovm  and  designated 


1 rnj 


me 


».l  Roc? 


Bridge  Fund’  to  be 


used,  for  road  and  bridge  purposes  ana  for  no 


other,  purpose  whatever;  provided,  however, 
that’  all  that  part  or  portion,  of  said  tax 
which  shell  arise  from  and  be  collected  and 


paid,  upon  any  property  lying  and  being;  with- 
in any  Special  Road  District  shall  be  paid 
into  the  county  treasury  and  4/5th  of  such 
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part  or  portion  of  said  tax  so  arising  from 
and  collected  end  paid  upon  any  property  ly- 
ing and  being  within  any  such  special  road 
district  shall  be  placed  to  the' credit  of 
such  special  road  district  from  which  it 
arose  and  shall  be  paid  out  to  such  special 
road  district  upon  warrants  of  the  county 
court  in  favor  of  the  commissioner  or  trea- 
surer of  the  di stria t as  the  case  may  be. 

“I  would  desire  an  opinion  as  to  the  valid- 
ity of  the  proviso  of  said  section  of  said 
house  bill,  iJay  the  county  court  keep  the 
35^  levied  as  under  the  Constitution  or  must 
it  turn  over  the  4/5ths  as  provided  in  the 
house  bill.  Our  county  court  would  like  to 
know  if  the  house  bill  is  in  conflict  with 
the  Constitution,’' 

Section  12a  of  Article  X of  the  Constitution  of  1945 
referred  to  in  your  letter,'  reads,  in  part,  as  follows: 

'in  addition  to  the  rates  authorized  in  sec- 
tion 11  for  county  purposes,  the  county 
court  in  the  several  counties  not  under  town- 
ship organization,  the  township  board  of  di- 
rectors in  the  counties  under  township  or- 
ganization, and  tire  proper  a dm  ini  st  rati  ve 
body  in  counties  adopting  an  alternative  form 
of  government,  may  levy  an  additional  tax, 
not  exceeding  thirty-five  cents  on  each  hun- 
dred dollars  assessed  valuation,  all  of  such 
tax  to  be  collected  and  turned  in  to  the 
county  treasury  to  be  used  for  -road  and  bridge 
purposes.  * * *?! 

lection  $527  H,C.b.H.B,  do*  7$4  of  the  63rd  General 
Assembly,  referred  to  in  your  letter,  reads,  in  part,  as  follows 

In  addition  to  other  levies  authorized  by 
law,  the  county  court  in  counties  not  adopt- 
ing an  alternative  form  of  government  and  the 
proper  administrative  body  in  counties  adopt- 
ing an  alternative  form  of  government,  in 
their  discretion  may  levy  an  additional  tax, 
not  exceeding  thirty-five  cents  on  each  one 
hundred  dollars  assessed  valuation,  all  of 
such  tax  to  be  collected  and  turned  into  the 
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county  treasury,  where  it  shall  be  known 
• rid  designated  as  ’The  Special  Road  and 
Bridge  Fund 1 to  be  used  for  road  and  bridge 
purposes  and  for  no  other  purpose  whatever; 
provided,  however , that  all  that  part  or 
portion  of  said  tax  which  shall  arise  from 
and  bo  collected  and  paid  upon  a ny  property 
lying,  and  being  within  any  special  road  dis-> 

' trict  shall  be  pa  i d into  the  county  treasury 

and  four-iifths  of  such  part  or  portion~~bf 
said  tax  so  arising;  from  and  collected  and 
paid  upon  any  property  lying  and  being  with- 
in. arty  such  special  road  district  shall  be 
placed  to  the  credit  of  such  special  road 
district  from  v/hi ch  it  arose  and  shall  be 
paid  out  to  such  special  road  district  upon 
warrants  of  the  county  court,  in  favor  of 
the  commissioners  or  treasurer  of  the  dis- 
trict as  the  case  may  be;  * * * u . (emphasis 
ours. ) 

The  question,  then,  which  your  inquiry  squarely  presents 
is  whether  or  not  the  statutory  enactment  of  the  63rd  General 
Assembly  is  in  conflict  with  the  quoted  constitutional  provi- 
sion or  is  a valid  exercise  of  legislative  authority. 

May  we  say,  at  the  outset,  that  this  section  has  not  been 
the  subject  of  any  litigation,  so ■ far  as  we  have  been  able  to 
determine.  Such  being  the  case,  a presumption  of  validity  and 
constitutionality  attends  tne  legislative  enactment  until  such 
time  as  it  be  held  otherwise  by  a competent  judicial  tribunal. 

We  quote  from  State  ex  rel.  v.  Southwestern  Bell  Tel,  Co.,  352 
Mo.  715,  1.  c.  724,  wherein  the  Supreme  Court  quoted  approvingly 
the  following  from  darker  v.  St*  Louis  County,  340  Mo.  9^6,  104 
S.  W.  (2d)  371: 

There  is  no  better  settled  law  in  our 
state  than  the  rule  that  courts  will  not 
hold  a statute  to  be  unconstitutional  un- 
less it  contravenes  the  organic  law  in  such 
a manner  as  to  leave  no  doubt  of  its  uncon- 
stitutionality * T *• 

We  think:  that  an  analogous  situation  to  that  presented  in 
your  inquiry  is  found  in  several  cases  arising  under  the  Consti- 
tution of  1875.  Section  22  of  Article  X of  the  Constitution  of 
1875  read  as  follows: 
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"l'n  ado  it  ion  bo  taxes  authorised  to  be  levied 
for  county  purposes  under  and  by  virtue  of 
section  11,  article  X of  the  Constitution  of 
this  State,  the  county  court  in  the  several 
counties  of  this  State  not  under  township 
organisation,  and  the  township  board  of  di- 
rectors in  the  several  counties  under  town- 
ship organization,  may,  in  their  discretion, 
levy  and  collect,  in  the  same  manner  as  State 
and  county  taxes  ore  collected,  a special  tax 
not  exceeding  twenty-five  cents  on  each  ylOO 
valuation,  to  be  used  for  road  and  bridge 
purposes,  but  for  no  other  purpose  whatever; 
and  the  power  hereby  given  said  county  courts 
and  township  boards  is  declared  to  be  a dis- 
cretionary power.” 


For  a portion  of  the  period  during  which  the  Constitution 
of  1375'  and  the  quoted  constitutional  provision  was  in  effect, 
there  existed  Section  1Q4$2,  it.  S.  do.  1909,  as 
of  1913,  page  669,  reading,  in  part,  as  follows: 


amended , Laws 


< 1'  C 


ection  10 A 


c'*2. 


'+0 


Special  road  and  bridge 


fund.  — ■ In  addition  to  the  levy  hereinbe- 
fore authorized  to  be  made,  the  county  courts 
of  the  several  counties  of  this  state,  other 
than  those  under  township  organization,  may, 
in  their  discretion,  levy  and  collect,  in  the 
same  manner  as  state  and  county  taxes  are  col- 
lected, a special  tax  not  exceeding  twenty- 
five  cents  on  each  one  hundred  dollars  valua- 
tion, to  be  used  for  road  and  bridge  purposes, 
but  for  no  other  purpose  whatever , and  the  same 
shall  be  known  and  designated  as  ’the  special 
road  and  bridge  fund1  pf  the  county:  Provided, 
however,  that  in  counties  in  this, state  in 
which  a special  road  district  exists,  or  shall 
exist,  or  where  special,  road  districts  exist, 
or  shall  exist,  as  provided  for  by  the  laws  of 
this  state  in  article  VI  of  chapter  102  of  the 
Revised  Statutes  of  Missouri,  19Q9 > nil  that 
part  or  portion  of  said  taxes  herein  mentioned 


and  provided  for  which  shall  aris 


from 


and 


collected  and,  paid  upon  any  property  lying  . 
being  within  such  special  roa d district , or 
districts , shall,’  bZ  said  county  courts,  ^ 
portioned  to  such  special  road  district , 


be 

rad 


districts 


which 


tax 


be  ap- 

or 

was  collected , 
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and  shall,  when  collected,  upon  written  ap- 
plication by  the  commissioners  of  such  spe- 
cial roan  district,  or  districts,  be  paid 
to  said  commissioners  of  such  special  road 
district,  or  districts,  by  said  county  curts, 
by  warrants  drawn  upon  the  county  treasurer, 
payable  to  said  commissioners,  or  the  trea- 
surer of  s id  special  road  district,  or  dis- 
tricts; and  all  said  sums  of  money  so  ap- 
portioned to  said  special  road  district,  or 
districts,  and  so  paid  over  to  the  commis- 
sioners thereof,  or  the  treasurer  thereof, 
shall  be  used  and  expended  by  s id  special 
road  district,,  or  districts,  by  the  commis- 
sioners thereof,  for  road  and  bridge  purposes, 
but  for  no  other  purpose  whatever,  and  the 
county  court  shall  apportion  to  all  other  road 
districts  all  taxes  collected  from  property  in 
such  districts. (Emphasis  ours.) 

Subsequent  to  the  enactment  of  this  statute,  the  County 
Co  rt  of  Randolph  County  ref  used  to  pay  over  to  the  : oberly 
Special  Road  District  the  funds  derived  from  taxes  on  property 
located  in  such  special  road  district.  A mandamus  action  was 
brought  to  require  such  disbursement  of  the  funds,  the  cause 
ultimately  being  decided  by  the  Supreme  Court  of  Missouri,  in 
State  ex  rel.  v.  Burton  et  al. , Judges,  266  Ido.  711.  The  fol- 
lowing quotation  from  the  opinion  is,  we  think,  germane  to  the 
question  at  hand : 

,!The  constitutionality  of  section  101&2,  Re- 
vised Statutes  1909 1 as  amended  ( Laws  1913 > 

n.  669),  providing  for  the  apportionment  by 
county  courts  of  taxes  collected  for  road  pur- 
poses within  certain  special  road  districts, 
is  assailed  by  defendants  on  various  grounds. 

It  Is  first  contended  that  this  statute  vio- 
lates section  22  of  article  10  of  the  State 
Constitution.  It  will  be  recalled  that  this 
section  provides  in  addition  to  taxes  author- 
ized to  be  levied  for  county  purposes  (under 
Sec.  11,  art.  10,  Constitution),  that  the 
county  courts  of  the  several  counties,  not 
under  township  organization,  and  the  township 
board  of  directors  in  counties  having  township 
organ! zat  on,  may  levy  and  collect  as  State 
and  county  taxes  are  collected,  a special  tax 

o. f  not  more  than  twenty-!’ iye-cents  on  each  one 
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hundred  dollars'  valuation,  to  be  used  for 
roads  and  bridges , but  for  no  other  purpose 
whatever,  and  the  power  thus  conferred  on 
the  county  courts  and  township  boards  is  de- 
clared to  be  discretionary. 

"Three  limitations,  two  express  and  one  im- 
plied, say  defendants,  are  found  in  this  sec- 
tion; the  first  is  as  to  the  rate,  the  second 
as  to  the  application  of  the  tax  when  collected, 
and  the  third  (which  defendants  say  is  implied) 
that,  the  tax  must  be  expended  under  the  direc- 
tion of  the  county  court .over  the  entire  coun- 
ty. 


"As  to  defendants'  contention  in  regard  to  the 
first  and  second  limitations,  there  is  no  ques- 
tion, the  Constitution  in  this  regard  being  ex- 
press and  unequivocal.  As  to  the  third,  it 
may  be  conceded  as  a general  proposition  that 
under  section  36  of  article  6 of  the  State  Con- 
stitution county  courts  are  created  for  the 
transaction  of  county  business  and  express 
jurisdiction  is  given  them  in  this  regard , but 
it  must  be  borne  in  mind,  despite  this  provi- 
sion, that  our  organic  law  is  not  like  the  Fed- 
eral Constitution,  a grant  of  power,  but  is 
simply  a limitation  upon  power  which  the  Legis- 
lature otherxiri.se  possesses,  (McGrow  v.  Hail- 
road,  230  Mo • 496;  State  ex  rel,  v,  Sheppard , 

192  Mo.  497;  State  ex  rel.  v.  darner,  197  Mo, 

650 ; Glasgow  v.  Rowse,  43  Mo.  479.)  Broadly 
stated,  therefore,  the  Legislature  may  enact  any 
law  which  does  not  contravene  the  Federal  or 
State  Constitution,  and  in  its  interpretation, 
the  courts  will  ho3.d  it  valid  unless  its  uncon- 
stitutionality is  manifest  and  exists  beyond  a 
reasonable  doubt.  (State  v.  Buente,  256" Mo. 

227;  Board  of  Com.  v.  Peter,  253  Mo.  l.c.  530; 
Harris  v.  Bond  Co.,  244  Mo#  664 * State  ex  rel. 
v.  County  Court,  128  Mo.  42? * ) The  admitted- 
implied,  existence  of  the  third  limitation  ren- 
ders it  necessary  for  same  to  be  so  clear  and 
unmistakable  as  to  leave  no  other  reasonable 
construction  than  that  insisted  upon  by  defen- 
dants, otherwise  their  contention  cannot  be 
maintained.  ( Board  ox  Com,  v.  Peter,  253  no. 

1.  e.  530.) 


Honorable  Joe 


Collins 


7 


“It  is  only  ip on  the  assumption  that  the  en- 
tire business  of  the  county  must  be  conducted 
by  the  county  court  and  that  the  Legislature 
cannot  provide  otherwise,  that  any  basis  can 
be  found  for  defendants’  contention  a3  to  the 
third  limitation.  Mo  words  in  the  section 
authorize  it.  Consequently  it  is  not  such  a 
clear  and  unmistakable  implication  as  would, 
under  the  rule,  authorize  an  affirmative  con- 
clusion as  to  its  existence  in  harmony  with 
defendants’  contention,  but  on  the  contrary, 
it  is  simply  an  inference.  Constitutional* 
provisions  cannot  be  construed  by  inferences, 
especially  when  it  is  sought  by  such  construc- 
tion to  render  a legislative  enactment  in- 
valid. In  thus  construing  the  section  of  the 
Constitution  under  consideration,  we  are  not 
unmindful  of  the  fact  that  it  contains  re- 
strictive language,  but  the  purpose  of  this 
language  is  unmistakable  and  is  expressly 
limited  to  the  amount  of  the  levy  on  each 
f'100  valuation,  and  the  purpose  for  which  the 
tax  is  to  be  used,  and  not  to  the  officials 
or  body  corporate  by  which  it  is  to  be  ex- 
pended. do  are  not  impressed , therefore,'  with 
the  soundness  of  defendants’  reasoning  in  so 
construing  section  22,  article  10,  of  the  Con- 
stitution, as  to  confine  the  disbursement  of 
the  taxes  therein  authorized  to  the  county 
courts  of  the  respective  counties,  the  effect 
of  which  would  be  to  render  invalid  section 
10462 , Revised  Statutes  1909,  as  amended. 

”A  fitting  supplement  to  what  has  been  said, 
and  one  of  the  primary  principles  underlying 
the  system  of  taxation,  is  the  fact  that  the 
inherent  power  to  tax  and  to  appropriate  taxes 
is  vested  in  the  Legislature  (Art.  10,  Consti- 
tution) and.  may  be  exercised  within  its  dis- 
cretion when  not  violative  of  an  express  pro- 
vision of  the  Federal  or  State  Constitution. 
{Mann.  & it-,  J.  . Co.  v*  State  Board,  64 

Wo,  294* ) The  comprehensiveness  of  this  power , 
in  the  absence  of  the  * restrictions  indicated, 
extends  to  the  determination  of  the  pi me , the 
amount,  the-  nature  and.  the  purpose  for  which 
the  tax  is  to  be  levied.  (In  re  LaafoiSl,  236 
Bo.  1.  c.  666 ; 37  Gyc.  724,  and  cases.)  The 
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legislative  powe r to  tax  beina  inherent . the 
creation  of  agencies  or  instrumentalities,  for 
the  levy,  collection  and  disbursement  of  such 
taxes  follows  as  a necessary  consequence,  and 
hence  the  right  of  the  Legislature  to  enact  a 
law  delegating . in  this  case . the  disburse- 
ment of  the  taxes  collected  to  a board  of  com- 
missioners of  a special  road  district « Ts  not 
an  improper  exercise  of  such  power. tf 
TSmphasis  ours.) 

In  view  of  the  similarity  found  in  the  language  incorpo- 
rated in  the  constitutional  and  statutory  provisions  which  were 
in  effect  at  the  time  this  case  was  decided,  as  compared  with 
the  language  in  the  Constitution  of  1945  and  the  statute  now 
under  consideration,  we -believe  that  a similar  conclusion  would 
be  reached  by  the  court.  Further,  we  are  cognisant  of  the  stat- 
utes relating  to  the  usage  to  be  made  of  funds  received  by  the 
commissioners  of  special  road  districts,  such  statutes  requir- 
ing that  the  funds  be  expended  for  road  and  bridge  purposes 
exclusively.  Consequently,  the  tax,  although  raised  on  a county- 
wide  basis,  would  yet  be  used  for  the  public  purposes  for  which 
the  levy  is  authorized  if  placed  in  the  hands  of  the  commis- 
sioners of  the  various  special  road  districts.  Therefore,  no 
diversion  co!  Id  take  place  in  the  use  of  the  funds  from  the  pur- 
pose for  which  they  were  raised.  We,  therefore,  reach  the  con- 
clusion that  the  enactment  of  Section  $527  of  H.C.3.II.B.  Ho.  7$4 
of  the  63rd  General  Assembly  is  not  violative  of  the  constitu- 
tional provision  found  as  a part  of  Section  12a  of  Article  X of 
the  Constitution  of  1945* 

, CONCLUSION 

In  the  promises,  we  are  of  the  opinion  that  Section  $527  of 
H.G.S.H.3.  Lo.  7 $4  of  the  63rd  General  Assembly  is  constitutional 
and  that  the  county  court  must,  in  accordance  with  its  provisions 
place  to  the  credit  of  each  special  road  district  found  in  its 
county  the  taxes  arising  upon  the  property  found  in  each  of  such 
special  road  districts  by  virtue  of  the  provisions  of  Section  12a 
of  Article  X of  the  Constitution  of  1945  and  Section  $527  of 
H.C.S.H.B.  Mo.  7$4  of  the  63rd  General  Assembly. 

Respectfully  submitted, 


A F PROVED : 


WILL  I , btiRRX  , Jr  • 
Assistant  Attorney  General 


J.  E . TAILOR 

Attorney  General 


ELECTIONS: 


Cou  j hosr’^al. 


February  13,  1947 


Honorable  Clyde  h.  Combs 
Prosecuting  Attorney 
Barton  County 
Lamar,  I'isso  ri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  request- 
ing an  official  opinion  of  this  department,  and  reading  as 

follows: 

'As  prosecuting  attorney  of  Barton  County 
I request  the  opinion  of  your  office  in  the 
following  matters : 

I. 

"In  February  1946  Barton  County,  under  the 
authority  of  Sections  15192  and  following, 

R.  3,  Mo.  1939,  voted  a 3100,000  bond  issue 
for  a county  hospital,  said  bonds  to  be  .re-  * 
tired  from  the  proceeds  of  a one  and  one- 
half  mill  tax  for  such  purposes.  Five  trus- 
tees were  appointed  and  later  elected  and 
bonds  authorized  by  the  special  election  have 
been  1 ssued.  This  election  was  held  and  ac- 
tion taken  thereunder  in  anticipation  of  a 
federal  grant  being  issued  to  the  county  to 
aid  in  the  construction  of  the  county  hospital. 

At  the  present  time  the  trustees  and  county  of- 
ficials are  of  the  opinion  that  it  will  be  at 
least  tv;o  years  before  any  aid  from  the  fed- 
eral government  can  be  expected  in  this  proj- 
ect. They  are  now  desirous  of  calling  another 
special  election  for  the  issuance  of  another 
$100,000  in  hospital  bonds  so  that  the  county 
can  proceed  with  the  construction  of  the  hos- 
pital without  federal  aid,  this  new  bond  is- 
sue to  be  retired,  with  an  additional  one-half 
mill  tax. 
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"In  examining  the  matter  I find,  that  Sec- 
tions 15192,  15193,  15194  and  15195  have 
been  reenacted  by  the  Laws  of  1945,  and  that 
Sections  15196  and  15197  have  been  repealed. 
There  is  no  provision  in  the  reenacted  stat- 
utes setting  out  the  procedure  to  initiate 
the  calling  of  a special  election  nor  giving 
the  required  notice  necessary  for  said  elec- 
tion, nor  the  type  of  ballot  to  be  used 
therein.  Also,  there  -is  no  limitation  as  to 
the  amount  of  the  tax  as  was  set  out  in  old 
Section  15192,  with  the  exception  of  the  con- 
stitutional limitation  as  set  out  in  Article 
6,  Section  26b. 

"The  last  completed  assessment  in  Barton  Coun- 
ty showed  the  assessed  valuation  to  be  over 
#13,000,000  and  the  only  outstanding  indebted- 
ness of  the  county  at  the  present  is  the  above 
mentioned  hospital  bond  issue  of  #100,000. 

"I  request  your  opinion  as  to  the  manner  in 
initiating  the  calling  of  a special  election 
on  the  proposed  bond  issuance,  the  required 
notice  to  be  given  thereof,  and  whether  or 
not  there  is  any  provision  in  the  law  making 
the  proceeding  for  the  issuance  of  another 
#100,000  for  the  erection  of  a county  hospital 
unlawful . 


2. 

"At  the  present  time  petitions  are  being  dis- 
tributed and  signed  in  the  county  under  the  pro- 
visions of  Sections  10376.1  and  10376.2  to  ini- 
tiate a special  election  to  submit  a proposal 
of  an  annual  distribution  of  the  capital  of  the 
liquidated  county  and  township  school  funds. 
Should'  the  necessary  petitioners  be  obtained, 

I request  the  opinion  of  your  office  on  the  ques 
tion  that  if  the  required  notices  of  this  elec- 
tion and  the  election  for  the  issuance  of  county 
hospital  bonds  as  set  out  above  be  separately 
given,  but  integrated  so  that  the  date  of  the 
special  election  on  each  issue  would  fall  on  the 
same  day,  whether  there  is  any  provision  of  the 
law  making  it  unlawful  for  the  special  election 
in  this  matter  and  the  matter  set  out  above  to 
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be  held  on  the  same  day  and  thus  save  the 
added  expense  of  two  special  elections  on 
different  days.” 

Section  15192  of  House  Dill  Wo.  756  of  the  63rd  General 
Assembly  provides  as  follows : 

"The  county  courts  ox  the  several  counties 
of  this  state  are  hereby  authorized,  as  pro- 
vided in  this  Article,  to  establish,  con- 
struct, equip,  improve,  extend,  repair  and 
maintain  public  hospitals,  and  may  issue 
bonds  therefor  as  authorized  by  the  general 
law  governing  the  incurring  of  indebtedness 
by  counties.  Provided  that  in  all  cases 
where  proceedings  for  the  issuance  of  county 
bonds  have  been  initiated  to  the  extent  that 
petitions  required  by  existing  lav/  have  been 
circulated  and  filed  with  the  county  court 
containing  the  signatures  of  the  requisite 
number  of  qualified  petitioners  and  an  order 
by  the  county  court  has  been  made  pursuant 
thereto  calling  an  election  and  fixing  the 
date  thereof  under  any  statute  repealed  here- 
by, such  election  shall  l^e  held  and  the  re- 
sults thereof  canvassed  and  certified  pur- 
suant to  the  statutes  under  v/hich  such  pro- 
ceedings were  initiated,  and  if  two-thirds  of 
the  qualified  voters  of  the  county  voting 
thereon  at  such  election  shall  vote  in  favor 
of  incurring  such  indebtedness  and  of  issuing 
bonds  therefor,  such  bonds  may  be  issued, 
sold  and  delivered  under  the  provisions  of 
the  statute  pursuant  to  which  such  proceed- 
ings were  initiated,  and  such  proceedings  and 
such  bonds  so  issued,  shall  be  valid;  or  where 
the  issuance  of  such  bonds  has  been  authorized 
at  an  election  held  prior  to  the  effective 
date  of  this  act,  such  bonds  may  be  issued, 
sold  and  delivered  under  the  provisions  of  the 
statute  pursuant  to  which  such  proceedings  were 
initiated. Tf 


That  part  of  Section  15192  of  House  Bill  No.  756  reading, 
"and  may  issue  bonds  therefor  as  authorized  by  the  general  law- 
governing  the  incurring  of  indebtedness  by  counties,”  refers 
to  House  Committee  Substitute  for  House  Hill  No.  749  of  the 
63rd  General  Assembly. 
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Section  3292  of  House  Committee  Substitute  for  House  Bill 
No,  749  provides  that  any  county,  by  vote  of  two-thirds  of  the 
qualified  electors  voting  thereon,  may  become  indebted  in  an 
amount  exceeding  in  any  year  the  income  and  revenue  provided 
for  such  year  plus  any  unencumbered  balances  froL>  previous 
years,  provided  such  indebtedness  shall  not  exceed  five  per 
centum  of  the  value  of  taxable  tangible  property  therein. 

Section  3294  provides  that  before  incurring  any  indebted- 
ness under  the  provisions  of  Section  3292,  the  county  shall 
provide  for  the  collection  of  an  annual  tax  sufficient  to  pay 
the  interest  and  principal  of  the  indebtedness  within  twenty 
years. 

Section  3295  provides  that  any  number  of  qualified  elec- 
tors of  the  county,  not  less  than  one  per  cent  or  300,  v, which- 
ever is  greater,  as  determined  by  the  vote  for  governor  in  the 
county  in  the  last  election  at  which  a governor  was  elected, 
may  present  a petition  for  such  election.  The  county  court 
then  orders  the  election  for  the  purpose  set  forth  in  the  pe- 
tition, specifying  the  time,  place  and  purpose  of  the  election, 

vSectlon  3296  provides  that  the  clerk  of  the  court  shall 
give  two  weeks’  notice  of  the  election,  such  notice  to  state 
the  time  and  purpose  of  the  election  and  the  amount  of  indebted- 
ness to  be  incurred. 

Section  3297  provides  the 'form  of  the  ballot. 

Sections 329^  to  3300b  provide  for  the  action  to  be  taken 
by  the  county  court  in  case  two-thirds  or  more  of  the  quali- 
fied voters  of  such  county  vote  for  the  incurring  of  such  in- 
debtedness. 

These  provisions  are  found  in  Missouri  Revised  Statutes 
Annotated,  Sections  3292  to  3300b,  inclusive. 

From  the  above  set  out  provisions  of  House  Committee  Sub- 
stitute for  House  Bill  Ho.  749,  it  is  clear  that  the  petition 
for  the  election  must  be  signed  by  not  les : than  one  per  cent 
or  300  taxpayers  of  the  county,  whichever  number  is  greater, 
and  that  the  notice  required  for  such  election  Is  two  weeks. 

Since  the  provision  for  holding  this  election  in  a county 
is  for  incurring  indebtedness  for  county  purposes,  the  addi- 
tional indebtedness  necessary  for  the  erection  of  a hospital 
may  be  incurred  at  such  election.  There  is  no  prohibition  in 
these  or  any  other  statutes  against  this  procedure. 
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Further,  we  find  that  in  the  case  of*  State  ex  rel.  Holman 
v,  Trimble,  jl6  Mo.  1041,  1.  c.  1044,  the  Supreme  Court  of  Mis- 
souri said : 


,r  * * * No  question  is  raised  as  to  the 
regularity  of  the  proceeding  by  which  the 
county  hospital  was  established  and  bonds 
voted  for  the  erection  of  the  hospital. 
Trustees  lire  re  properly  elected,  and  were  in 
charge  of  the  hospital  and  its  property. 

On  August  20,  1919,  the  hospital  trustees 
met  with  r.  Bell,  the  architect,  and  opened 
bids  for  the  construction  of  the  hospital. 

The  county  had  already  voted  a one-half  mill 
tax.  Bonds  had  already  been  regularly  issued 
in  the  sum  of  $75,000  for  building  the  hos- 
pital. It  was  found  that  the  bids  for  the 
entire  work  exceeded  the  amount  of  the  bonds, 
and  another  election  *-:as  had  and  an  addition- 
al half-mill  tax  was  voted,  and  137,500  in 
bonds  were  issued,  making  a total  of  4112,500 
available  for  building  the  hospital.” 


Although  the.  legality  of  the  second  election  was  not  ques- 
tioned in  the  above  quote,  care,  the  court  upheld  the  legality 


of  all  the  proceedings  in  the 


such 


;tion  uoheid 


the  validity  of  the  second  bond:  issue  for  the  .securing  of  addi- 
tional money  which  was  found  tq  be  necessary  for  the  erection 
of  a hospital. 


We  find  no  statutory  prohibition  against  holding  the  elec- 
tion for  the  additional  ho  spit  f.  1 bonds  and  the'  election  for 
annual  distribution  of  school  funds  on  the  same  day.  section 
3295  of  House  Committee  Substitute  for  House  Bill  ho.  749 
specifically  provides  that  the  election  for  the  incurring  of 
the  indebtedness  may  be  a special  election,  or  it  may  be  held 
on  the  day  of  any  primary  or  general  election  authorized  to  be 
held  by  the  laws  of  this  state.  This  department  has  held  that 
the  election  for  voting  for  or  against  the  annual  distribution 
of  the  capital  school  fund  may  be  held  on  the  day  of  a primary 
election.  Since  either  of  these  elections  may  be  held  on  a 
primary  election  day,  there  is  no  reason  why  both ‘ elections 
cannot  be  held  on  the  same  day,  as  special  elections.  The  Hold- 
ing of  both  elections  on  the  same  day,  in  all  probability,  would 
result'  in  the  participation  of  ore  voters  of  the  county  in  both 
elections  than  if  each  election  were  held  separately,  and  the 
greatest  participation  by  the  voters  in  elections  is  held  by  the 
courts  to  be  the  Intent  of  the  election  laws  of  this  state. 
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CONCLUSION 


ii>  that 


the  oroceedings 
yital 


It  Is  the  opinion  of  this  department 
for  voting  additional  bonds  for  the  county  hospital  of  Barton 
County  are  overned  by  the  provisions  of  House  Committee  Sub- 
stitute for  House  Bill  No.  749:  that  the  petition  for  such 
election  must  be  signed  by  not  less  than  one  per  cent  or  300 
qualified  electors  of  such  county  who  are  taxpayers,  whichever 
number  is  greater;  that  two  weeks 1 notice  of  the  election  is 
required,  end  that  the  proceedings  for  the  election  and  issu- 
ance of  such  additional  bonds  to  build  the  hospital  are  valid 
arid  legal. 


It  is  further  the  opinion  of  this ■ department  that  such 
election  for  voting  additional  bonds  for  the  construction  of 
a county  hospital  may  be  held  on  the  same  day  as  an  election 
to  vote  for  or  against  the  annual  distribution  of  the  county 
capital  school  funds. 


Respectfully  submitted , 


APPROVED 


e . b.  EUrd'fS  , iJ  r . 

Assistant  Attorney  General 


J.  EC.  TAYLOR 
Attorney  General 
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Manufacturer's  License: 
Merchant's  License: 


A person  who  quarries  and  crushes  stone 
and  sells  same  is  a merchant  and  not  a 
manufacturer*  A person  who  makes  cheese 
is  a manufacturer « 


June  24,  1947 


Mr,  irank  Collier 
Prosecuting  Attorney 
Mountain  Grove,  Missouri 

Dear  Sir: 

This  department  is  in  receipt 'of  your  request  for  an  official 
opinion  which  reads  as  follows: 

"I  have  been  asked  by  the  County  Court  of  Wright 
County  to  request  your  department  for  an  opinion 
on  the  following: 

"A  resident  of  Douglas  county  operates  a lime 
crusher  in  Wright  County*  The  stone  is  quarried 
by  his  employees,  and  crushed  in  his  machinery. 

In  addition  to  selling  lime,  he  sells  crushed 
rock.  The  machinery  and  equipment  is  worth  some 
$40,000,  and  he  sells  an  enormous  amount  of  both 
lime  and  crushed  stone. 

”A  cheese  company,  a corporation,  operating  In 
various  counties,  has  a plant  In  Mountain  Grove, 
where  they  buy  whole  milk  and  process  It  into 
cheese. 

’’Are  the  above,  or  either  of  them,  subject  to  the 
provisions  of  Section  11342,1?  If  not,  what  is 
the  proper  section  for  levying  a tax  against  these 
concerns?” 


Laws  of  Missouri  1945,  page  1954  (Section  11342.1  M.S.A.) 
provides  in  part  as  follows: 

”A11  manufacturers  in  this  state  shall 
be  licensed  and  taxed  on  all  raw  material 
and  finished  products,  as  well  as  all  the 
tools,  machinery  and  appliances  used  by 
them,  in  the  same  manner  as  Is  or  may  be 


Mr*  Prank  Collier 


June  24,  1947 


provided  by  law  for  the  taxing  and!  licensing 
of  merchants;  # * * ■sc-  * x * * v-  •>; 

(Underscoring  ours) 


A manufacturer  is  defined  in  Section  4,  Laws  of  Missouri  1945, 
page  1855  (Section  11542*4  M*S.A#)  as  follows: 

"Every  person,  company  or  corporation  who 
shall  hold  or  purchase  personal  property 
for  the  purpose  of  adding  to  the  value 
thereof  by  any  process  of  manufacturing, 
refining,  or  by  the  combination  of  dif- 
ferent materials,  shall  be  held  to  be 
a manufacturer  for  the  purposes  of  the 
foregoing  section." 


We  take  up  your  two  questions  in  the  order  that  they  are 
presented  in  your  request  to  determine  whether  a person  or 
corporation  who  quarries  stone  and  operates  a lime  and  stone 
crusher,  or  operates  a cheese  factory  is  a manufacturer  within 
the  meaning  of  the  above  two  quoted  sections* 


I. 


A person  operating  a atone  quarry  and  a stone  crusher 
is  not  required  to  obtain  a manufacturer* s license* 

'fhe  weight  of  authority  appears  to  be  that  the  quarrying,  crush 
ing,  or  grading  of  stone,  without  further  alteration  of  the 
nature  of  the  product,  does  not  constitute  "manufacturing,” 
within  the  meaning  of  tax  statutes.  The  reasons  assigned  for 
this  rule  are  generally  the  same  in  effect— no  new  or  dif- 
ferent article  is  produced  by  the  process,  the  product  still 
being  stone  after  such  operations,  though  in  altered  shapes 
and  sizes. 

58  C,  J.,  page  987  states: 


"quarrying  is  not  manufacturing,  neither 
is  crushing  ,of  stones  in  and  of  Itself  a 
manufacturing  process,  unless  it  results 
in  the  production  of  a new  and  different 
article*  - *;v  <k-  * 11 


/ 


In  Iowa  Limestone  Co.  v.  Cook,  211  Iowa,  554,  233  K.  W.  682, 
the  court,  holding  that  a company  engaged  in  the  business  of 
blasting  limestone  from  a natural  deposit  and  crushing  and 
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screening  It  to  merchantable  sizes,  after  which  It  was  loaded 
and  shipped  directly  to  purchasers,  was  not  a ’’manufacturer,” 
within  the  meaning  of  a statute  imposing  a tax  upon  manufac- 
turers, said:  "The  appellant  (the  company),  tinder  the  record, 
does  nothing  that  in  any  way  changes  the  character  of  the 
natural  product  with  which  it  deals.  It  simply  takes  stone 
from  the  natural  quarry  and  breaks  it  into  smaller  pieces. 

The  material  is  large  stone  taken  from  the  quarry,  and  it  ip 
small  stone  when  broken;  but  nothing  whatever  is  added  to  or 
taken  from  this  product  by  the  process  of  crushing.  The 
process  does  not  change  the  product  into  a new  or  different 
article,  having  any  new  or  distinctive  name  or  character.” 

So,  in  Leeds  v.  Maine  Crushed  Hock  & Gravel  Go.,  127  Me,  51, 

141  A.  73,  machinery  used  in  excavating  and  hoisting  sand  and 
gravel  from  a pit,  hauling  and  grading  it,  and  crushing  the 
larger  rocks,  was  held  not  to  be  ’’machinery  employed  in  any 
branch  of  manufacture,”  within  the  meaning  of  a statute 
exempting  from  taxation  machinery  so  employed,  since  "applica- 
tion of  labor  to  an  article  either  by  hand  or  mechanism  does 
not  make  the  article  necessarily  a manufactured  article.  To 
make  an  a tide  manufactured,  the  application  of  the  labor 
must  result  in  a new  and  different  article  with  a distinctive 
name,  character,  or  use," 

In  Schumacher  Stone  Co.  v.  Tax  Commission,  134  Ohio  St.  529, 

18  N,  K.  (2d)  405,  machinery  used  in  crushing  and  screening 
limestone  into  various  merchantable  sizes  without  the  applica- 
tion of  any  act  or  process  to  change  the  form  of  appearance 
of  the  broken  pieces  of  stone,  each  grade  being  designated 
according  to  size  and  use,  mostly  for  road  construction  but 
also  for  other  minor  purposes,  was  held  not  to  be  assessable 
aa  personal  property  used  in; manufacturing.  The  court  pointed 
out  that  originally  no  one  would  have  claimed  that  the  process 
of  crushing  and  screening  stone  for  road  purposes  was  manufac- 
turing, and  intimated  that  the  us©  of  modern  machinery  to  obtain 
the  same  result  did  not  render  the  process  a "manufacturing." 

Cases  holding  to  the  same  effect  are  People  ex  rel.  Tomkins  Cove 
Co.,  v,  Saxe  (1916)  162  N.5T.S.  400;  Commonwealth  v.  John  T.  Oyer 
quarry  Company,  (1915)  250  Pa.  589,  95  A.  797;  Wellington  v. 
Belmont  (1895)  164  Mass.  142,  4l  N.  E.  62;  Graff  v.  Minnesota 
Flint  Hock  Co.  (1920)  147  Minn.  58,  179  N.  W.  562. 

The  only  case  to  the  contrary  is  Hockcastle  County  v.  W.  J, 
Sparks  Go.  (1928)  222  Ky.  606,  1.  S.  W,  (2d)  1050  in  which  the 
court  said: 
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"*#  -;t  ■»  By  the  process  in  question 

its  shape,  siae,  and  adaptability  are 
essentially  changed,  and  the  native  rock 
is  converted  Into  an  article  sui table 
for  use  as  road  material.  In  our  opinion 
this  Is  manufacturing.’* " 

In  view  of  the  above  authorities  we  believe  it  is  apparent 
that  a person  who  quarries  and  crushes  rock  Is  not  a manu- 
facturer within  the  meaning  of  Laws  of  Missouri  1945,  page 
1964  so  as  to  require  such  person  to  obtain  a manufacturers 
license. 

However,  we  believe  that  a person  who  quarries  and  crushes 
rock  and  sells  the  same  must  obtain  a merchant’s  license  in 
view  of  Section  11504.  Laws  of  Missouri  1945,  page  1838 
(Section  11304  M.S.A.)  which  provides  in  part  as  follows: 

"No  person,  corporation,  copartnership  or 
association  of  persons  shall  deal  as  a 
merchant  without  a license  first  obtained 
according  to  law;  * * a # # is-  " 

A merchant  is  defined  as  In  Section  11303,  Laws  of  Missouri' 
1845,  page  1838  (Section  11303  M.S.A.)  as: 

"livery  person,  corporation,  copartnership 
or  association  of  persons,  who  shall  deal 
in  the  selling  of  goods,  wares  and  mer- 
chandise at  any  store,  stand  or  place 
occupied  for  that  purpose.  Is  declared  to 
be  a merchant.  Bvery  person,  corporation, 
copartnership  or  association  of  persons 
doing  business  in  this  state  who  shall,  as 
a practice  in  the  conduct  of  such  business, 
make  or  cause  to  be  made  any  wholesale  or 
retail  sales  of  goods,  wares  and  merchan- 
dise to  any  person,  corporation,  copartner- 
ship or  association  of  persons,  shall  be 
deemed  to  be  a merchant  whether  said  sales 
be  accommodation  sales,  whether  they  be 
made  from  a stock  of  goods  on  hand  or  by 
ordering  goods  from  another  source,  and 
whether  the  subject  of  said  sales  be 
similar  or  different  types  of  goods  than 
the  type,  if  any  regularly  manufactured, 
processed  or  sold  by  said  seller." 
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Therefore  a person  quarrying  and  crushing  Stone  and  selling 
the  same  item  at  wholesale  or  retail  must  obtain  a merchant’s 
license* 


II* 

A person  or  corporation  operating  a cheese  factory 
must  obtain  a manufacturer’s  license* 


Applying  the  definition  of  a manufacturer  given  in  Laws  of 
Missouri  1946*  page  1865*  Bupra,  and  the  rules  laid  down  in 
the  cases  above  we  believe  that  a person  or  corporation  who 
buys  whole  milk  and  processes  it  into  cheese  must  obtain  a 
manufacturer’s  license. 

Cheese  is  defined  in  Section  14098*  Laws  of  Missouri  1945* 
page  83  as: 

" * the  product  made  from  the  separated 

curd  obtained  by  coagulating  the  casein 
of  milk*  skimmed  milk,  or  milk  enriched 
with  cream.  The  coagulation  is  accomplished 
by  means  of  rennet  or  other  suitable  enzyme, 
lactic  fermentation  or  by  a combination  of 
the  two.  The  curd  may  be  modified  by  heat, 
pressure,  ripening  ferments,  special  molds, 
or  suitable  seasoning.  * * * <*'*••  *-  *•  * * M 

The  Missouri  Dairy  Law  recognises  the  status  of  cheese  as  a 
manufactured  article  when  it  provides  in  Section  1412G,  Laws 
of  Missouri  1945,  page  83  (Section  14128  M.S.A.)  that: 

"No  person,  firm,  corporation,  or  association 
shall  offer  or  expose  for  sale,  sell,  ex- 
change* or  deliver  to  a consumer  any  Che d-  , 
dar  cheese,  washed  curd  cheese,  soaked  curd 
cheese,  Colby  cheese,  cheese  blends,  pro- 
cessed cheese,  cheese  food  compounds,  or 
cheese  spreads  in  whicti  any  of  the  foregoing 
named  varieties  of  cheese  are  inoluded,  unless 
such  cheese  had  been  either: 

"(1)  Manufactured  from  milk  or  milk 
products  pasterurized  as  defined  in  Section 
14098  (15)  herein;  or 
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“(2)  Subjected  to  a heating  treatment 
equivalent  to  cheese  pasteurization  during 
the  process  of  manufacture** 

We  find  no  cases  dealing  with  trie  question  of  whether  the 
processing  of  cheese  is  equivalent  to  the  manufacturing  of 
the  same  but  we  believe  the  decisions  relating  to  butter  would 
be  highly  persuasive  in  arriving  at  et  correct  conclusion* 

38  0,  J*>t  page  982  states; 

f,While  the  pasteurization  of  milk  has  been 
held  not  manufacturing*  butter  is  said  to 
be  a manufactured  product*” 

In  Party  v*  Boomhower  Grocery  Go.*  164  N.2T.S*  775,  the  court 
said: 

” ’Butter  Is  ah  article  which  is  more  naturally 
and  properly  classified  with  those  that  are 
manufactured.  In  common  parlance  the  house- 
wife does  not  prepare  but  ’’makes'*  butter.  The 
producer  and  consumer  alike  speak  of  butter  as 
an  article  made  or  manufactured  rather  than  as 
something  which  is  prepared  as  by  canning  or 
other  similar  process*  it  is  brought  into 
existence  by  a mechanical  process.’” 

Therefore,  we  believe  that  a person  or  corporation  who  buys 
whole  milk  and  processes  it  into  cheese  must  obtain  a manufact- 
urer’s license* 

CONCLUSION 

It  Is  therefore  the  opinion  of  this  department  that  a person 
or  corporation  who  quarries  and  crushes  rock  is  not  a manufacturer 
but  a merchant  and  must  obtain  a merchant’s  license*  It  is  further 
the  opinion  of  this  department  that  a person  or  corporation  buy- 
ing whole  milk  and  processing  It  into  cheese  is  a manufacturer 
and  must  obtain  a manufacturer’s  license*  >' 

Respectfully  submitted 


APPROVED:  ARTHUR  M.  O’KEEFE 

Assistant  Attorney  General 
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TAXATIONS  County  court  has  no  authority  to  change  the 

COUNTY  COURTS  valuation  of  property  returned  by  assessor* 
COUNTY  BUDGETS  County  court  may  apportion  class  four  demands  of 

the  budget  If  there  Is  not  sufficient  revenue  t© 


pay  all  such  demands* 


July  15,  1947 


Honorable  Joe  W,  Collins 
Prosecuting  Attorney 
Cedar  County 
Stockton,  Missouri 


FILED 


Dear  Sirs 


This  Is  In  reply  to  your  letter  of  recent  date  wherein 
you  request  an  official  opinion  from  this  department  on  the 
following  statement  of  facts  s 

"This  month  the  Cedar  County  Assessor 
turned  in  his  books  to  the  County  Clork* 

The  County  Clerk  made  an  abstract  of  his 
records  and  mailed  them  in  to  the  Tax  Conn 
mission.  The  County  Court  would  like  to 
know  If  it  Is  Its  duty  to  approve  or  dis- 
approve the  books  or  If  It  has  any  duty 
to  perform  in  regard  thereto* 

"The  assessments  were  not  high  enough  to 
raise  the  revenue  anticipated  by  the  County 
Court  In  making  its  budget.  The  County 
Court  thinks  the  tangible  personal  property 
Is  assessed  too  low  and  would  like  to  know 
hew  to  get  it  raised* 


"If  the  taxes  are  not  raised  to  meet  the 
needs  of  the  County  as  anticipated,  the 
County  Court  would  also  like  to  know  if 
It  should  revise  its  budget  as  there  would 
not  be  enough  money  to  pay  County  officials 
^ln  full*" 

The  first  part  of  your  request  goes  to  the  authority  of 
the  county  court  to  approve  or  disapprove  the  tax  books  of 
the  county  assessor  when  he  returns  such  books  to  that  body* 

Under  Sectibn  7 of  Article  VI  of  the  Constitution  of 
Missouri,  1945.  it  is  the  duty  of  the  county  court  to  manage 
all  county  business  as  prescribed  by  law*  Since  the  duties 
of  the  county  court  are  only  those  which  are  prescribed  by 
statute,  we  must  refer  to  the  statutes  for  the  answer  to  your 
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questlon,  In  the  case  of  Lancaster  vs.  County  of  Atchison* 
180  S ,W,  (2d)  706,  the  court,  in  referring  to  the  foregoing 
principle,  said  at  l.c , 708 i 

" ’The  county  courts  are  not  the  general 
agents  of  the  counties  or  of  the  state. 

Their  powers  are  limited  and  defined  by 
law.  These  statutes  constitute  their  war- 
rant of  attorney.  Whenever  they  step  out- 
side of  and  beyond  this  statutory  author- 
ity their  acts  are  void,*  # * " 

Referring  to  the  statutes  to  ascertain  the  duties  of  the 
county  court  in  respeot  in  approving  or  disapproving  the  tax 
books  of  the  assessor,  we  find  that  Section  39,  Laws  of  Mis- 
souri 1945,  page  1796,  reads  as  follows* 

"The  assessor,  except  in  St,  Louis  City, 
shall  make  out  and  return  to  the  county 
court,  on  or  before  the  31st  day  of  May 
in  every  year,  a fair  copy  of  .the  assessor »s 
book,  verified  by  his  affidavit  annexed 
thereto,  in  the  following  words,  to  wit* 

” . . , . . , *,  being  duly  sworn,  makes 
oath  and  says  that  he  has  made  diligent 
efforts  to  ascertain  all  the  taxable 
property  being  or  situate,  on  the  first 
day  of  January  last  past,  in  the  county 
of  which  he  is  assessor;  that,  so  far  as 
he  lias  been  able  to  ascertain  the  same, 
it  is  correctly  set  forth  in  the  fore- 
going book,  in  the  manner  and  the  value 
thereof  stated  therein,  according  to 
the  mode  required  by  law, 

"The  clerk  of  the  county  court  shall  imme- 
diately make  out  an  abstract  of  the  assess- 
ment book,  showing  aggregate  footings  of 
the  different  columns,  so  as  to  sot  forth 
the  aggregate  amounts  of  the  different  kinds 
of  real  and  tangible  personal  property  and 
the  valuation  thereof,  and  forward  the  same 
to  the  State  Tax  Commission.  Upon  failure 
to  make  out  and  forward  such  abstract  to 
the  State  Tax  Commission  on  or  before  the 
twentieth  day  of  June,  the  clerk  shall, 
upon  conviction  be  deemed  guilty  of  a mis- 
demeanor," 
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From  an  examination  of  this  section,  it  will  be  seen  that 
the  county  court  has  nothing  to  do  but  accept  the  books  of  the 
assessor  when  they  aro  returned  by  that  officer.  The  court 
neither  approves  or  disapproves  these  books.  When  the  books 
are  returned  to  the  county  court,  this  section  requires  the 
clork  to  make  out  the  abstract  of  the  books  and  forward  it  to 
the  State  Tax  Commission,  Section  11003,  Laws  of  Missouri  1945, 
page  1776,  authorizes  county  boards  of  equalization  to  "raise 
the  valuation  of  all  tracts  or  parcels  of  land  and  all  tangi- 
ble personal  property  as  in  their  opinion  have  been  returned 
below  their  real  value,"  However,  the  value  of  a class  of 
property  may  not  be  roduced  or  increased  below  or  above  that 
fixed  by  the  State  Tax  Commission,  Trust  Co,  vs,  Schramm,  269 
Mo,  489,  As  provided  for  in  said  Section  39,  hereinbefore 
quoted,  the  county  clerk  forwards  tho  abstract  of  the  assess- 
ment book  to  the  State  Tax  Commission,  The  State  Tax  Commis- 
sion Y/as  set  up  and  created  by  H,C,S,H,B,  No,  528  of  the  63rd 
General  Assembly,  Lav/s  of  Missouri  1945,  Under  Section  15  of 
thJ.3  act,  Laws  of  Missouri  1945,  page  1810,  the  Tax  Commission 
equalizes  real  and  tangible  property  among  the  several  counties 
in  the  state.  Under  the  first  subdivision  of  this  section,  it 
is  provided  that  "it  shall  add  to  the  valuation  of  each  class 
of  the  property,  real  or  tangible  personal,  of  each  county 
which  it  believes  to  be  valued  below  its  real  value  in  money 
such  per  centum  as  will  increase  the  same  in  each. case  to  its 
true  value,"  The  Tax  Commission,  under  this  act,  seems  to  have 
general  supervision  over  taxing  officers  and  over  the  assessment 
of  taxes.  Sub-section  9 of  said  Section  15,  Laws  of  Missouri 
1945,  page  1813,  provides  as  follows* 

"At  least  one  member  of  tho  Commission, 
or  some  duly  authorized  representative, 
shall  officially  visit  the  Several  coun- 
ties of  this  State  at  least  once  in  two 
years  and  inquire  into  the  methods  ^of 
assessment  and  taxation  and  ascertain 
whether  assessing  and- revenue  officers 
are  faithfully  discharging  their  duties 
as  required  by  lav/  and  are  diligent  in 
enforcing  the  laws  pertaining  to  the 
general  property  tax," 

From  an  examination  of  the  various  statutes  relating  to 
the  assessment  and  collection  of  taxes,  we  fail  to  find  where 
the  county  court  has  any  authority  to  approve  or  disapprove 
the  assessment  books  or  assessments  made  by  the  county  asses- 
sor, Since  there  is  no  such  authority  conferred  on  the  county 
court  by  statute,  then  applying  tho  rule  announced  in  the 
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Lancaster  case,  supra,  that  body  would,  have  no  authority  to 
approve  or  disapprove  the  books  of  the  county  assessor  or  to 
raise  or  lower  the  valuations  placed  on  property  by  that 
officer# 

Again  referring  to  the  State  Tax  Commission  act,  it 
/'would  seem  that  that  body,  would  bo  the  one  to  which  the 
county  court  should  petition  for  raising  the  assessment  of 
all  the  property  of  a class  in  the  county.  The  Tax  Commis- 
sion, under  the  first  sub-section  of  Section  15,  supra, 
would  have  authority  to  make  such  a raise  if  the  facts 
Justified  it# 

,*.■  On  your  last  question,  you  suggest  that  if  the  taxes 
are  not  raised  to  meet  the  anticipated  demands  of  the  county 
that  the  court  would , like  to  know  if  it  would  be  authorized 
to  revise  its  budget  so  that  there  would  be  enough  money  to 
pay  county  officials  in  full# 

We  refer  you  to  the  county  budget  law.  Article  ll*- 
Chapter  73,  R«  S#  Mo.  1939,  together  with  the1  amendments 
thereto,  made  in  Laws  of  Missouri  1941,  page  650.  uef  i?  •*ing 
to  the  budget  act,  it  will  be  noted  that  the  General  Assembly 
has  provided  that  claims  against  the  county  be  classified  in 
six  different  classes.  It  further  appears  from  this  act  that 
all  the  claims  in  a class  shall  be  paid  before  claims  in  the 
next  class  below  it  are  paid#  In  other  words,  moneys  must 
be  apportioned  and  sot  apart,  sufficient  for  the  payment  of 
class  one  claims  before  provisions  are  made  for  the  payment 
of  class  two  claims.  This  same  principle  applies  to  all  of 
the  classes  of  demands. 

Promt  an  examination  of  Section  10912  of  the  budget  act, 
it  appears  that  the  lawmakers  contemplated  such  a contingency 
as  has  occurred  in  your  county  with  respect  to  the  payment  of 
the  salaries  of  officers#  The  portion  of  this  section  appli- 
cable to  such  a contingency  reads  as  follows s 

1 If  for  any  year  there  should  not 

be  sufficient  funds  for  the  county  court 
to  pay  all  the  approved  estimates  under 
class  4,  after  havlisg  provided  for  the 
prior  classes,  the  county  court  shall  ap~ 

. portion  and  appropriate  to  each  office 

the  available  funds  on  hand  and  anticipated, 
in  the  proportion  that  the  approved  esti- 
mate of  each  office  bears  to  the  total 
approved  estimate  for  class  4.” 
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This  provision  in  said  Section  10912  is  a case  in  which 
the  county  budget  way  be  revised*  Under  these  circumstances* 
a county  couft  is  required  to  pay  class  one  and  two  claims 
out  of  county  revenue,  class  three  claims  out  of  road  funds, 
and  then  officers1  salaries  are  paid  out  of  class  four*  Of 
course,  if  there  is  not  enough  revenue  available  to  pay  any 
of  class  four  claims,  there  is "no  statutory  authority  for 
paying  the  officers.  If,  howevor,  there  is  some  revenue  to 
pay  class  four  demands  but  not  enough  to  pay  them  in  full, 
then  under  the  provisions  of  Section  10912,  supra,  the  amount 
of  funds  available  is  apportioned  to  the  officers  in  propor- 
tion to  the  amount  budgeted  to  that  office* 


CONCLUSION 


Therefore,'1  it  is  the  opinion  of  this  department  that 
the  county  court  does  not  have  any  duty  or  authority  to 
approve  or  disapprove  the  tax  books  when  the  assessor  returns 
them  to  that  body* 

It  is  further  the  opinion  of  this  department  that  the 
county  court  does  not  have  any  authority  to  lower  or  raise 
any  valuations  returned  by  the  assessor  but  that  that  body 
would  have  authority  to  request  the  State  Tax  Cormnission  to 
adjust  the  assessments  so  that  the  property  in  said  county 
is  assessed  at  its  true  value* 

We  aro  further  of  the  opinion  that  if  the  revenue  of  the 
county  is  not  sufficient  to  pay  class  four  demands  that  the 
county  court  may  apportion  and  appropriate  to  each  office  the 
available  funds  on  hand  and  anticipated  for  that  class  of 
demands  in  the  proportion  that  the  approved  estimate  of  each 
office  bears  to  the  total  approved  estimate  for  class  four 
demands*  N 

Respectfully  submitted. 


TYRE  V/.  BURTON 

APPROVED*  Assistant  Attorney  General 


j*  et'to™ — 

Attorney  General 


TWBtVMS 


MAGISTRATES: 


No  fees  accrued  to  magistrate  aourt  when  judge 
thereof  grants  temporary  injunction.  No  record 
made  in  magistrate  court  of  such  proceeding. 


October  9,  1947 


Honorable  Clyde  3*  Combs 
Prosecuting  Attorney 
Barton  County 
i»  araar , Mi s s ouri 


Dear  Mr.  Combs: 

This  -is  in  reply  to  your  letter  of  October  3,,  1947, 
requesting  -an  opinion  from  this  department,  which  r ea.de  as 
follows: 

”Do  any  fees  accrue  to  the  Magistrate 
Court  when  a Judge  thereof  Issues  a 
temporary  injunction  in  a matter  pend- 
ing In  the  circuit  court  when  the 
circuit  Judge  is  absent  from  the  county 
and  court  is  not  In  session,  and  if  so. 

In  what  manner  are  they  paid?  Also, 
what  record  should  be  made  by  the  Magis- 
trate Clerk  in  his  office  in  such  cases. 

11  The  above  refers  to  injunctions  obtained 
in  the  Magistrate  Court  under  the  provi- 
sions of  Sections  1662  and  1663,  Revised 
Statutes  of  Ms  a our  I 1939,  as  amended  by 
the  laws  of  1945,” 

Section  1661,  Mo.  R.S.A.,  which  provides  that  injunctions 
may  be  granted  by  the  judges  of  magistrate  courts.  Is  as  follows: 

’’Injunctions  may  be  granted  by  the  circuit 
court  or  judge  thereof  In  vacation,  and  by 
the  magistrate  court  or  any  magistrate 
thereof  In  vacation.” 

It  Is  further  provided  in  Cection  1662,  Mo.  R.3.A.,  that 
a judge  of  the  magistrate  court  can  grant  said  Injunctions  only 
when  the  circuit  court  is  not  In  session  and  the  judge  thereof 
is  absent  from  the  county,  bald  section  reads: 
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’’Before  an  injunction  shall  be  granted 
by  the  magistrate  court  or  any  magistrate , 
the  applicant  shall  produce  satisfactory 
evidence  that  there  is  not  then  any  cir- 
cuit court  in  session  nor  any  judge  of 
the  circuit  court  within  such  county,” 

The  procedure  by  which  an  injunction  is  obtained  is  found 
in  Section  1663,  Mo*  R.3*A. , which  provides  a3  follows: 

’’Before  any  party  shall  be  entitled  to 
the  injunction  herein  provided,  he  shall 
have  filed  in  the  circuit  court,  or  in 
the  office  of  the  clerk  thereof,  having 
jurisdiction  of  the  suit,  his  petition 
sotting  forth  his  Cause  of  action;  and 
when  the  injunction  shall  be  granted  by 
the  circuit  judge  in  vacation,  or  the 
magistrate  court  or  judge  thereof  in 
vacation,  it  shall  be  in  v;riting,  signed 
by  the  judge  aforesaid  granting  the 
same,  and  returned  together  with  the  ^ 
bond,  to  the  office  of  the  clerk  of  the 
circuit  court  wherein  such  petition 
shall  have  been  filed,  and  become  a 
part  of  tho  record  in  said  cause;  and 
shall  be  enforced  as  an  injunction  of 
the  circuit  court.” 

It  will  be  noted  that  the  petition  must  be  filed  in  the 
circuit  court,  and  when  the  injunction  prayed  for  is  granted 
by  the  circuit  judge  in  vacation  or  by  the  magistrate  court 
or  judge  thereof  in  vacation,  said  injunction  must  be  returned, 
together  with  the  bond,  to  the  office  of  the  circuit  clerk 
where  it  becomes  a part  of  the  record  in  said  cause  and  is 
enforced  as  an  injunction  of  the  circuit  court.  The  injunc- 
tion bond  is,  of  course,  also  approved  and  filed  in  the  circuit 
court.  Section  1672,  H.S.Mo,  1939* 

The  above  procedure  is  followed  even  though  said;  injunc- 
tion is  granted  by  a judge  of  the  magistrate  court.  It  Is, 
therefore,  apparent  that  said  proceeding  is  one  solely  within 
the  cognizance  of  the  circuit  court  and  is  in  no  instance  a 
proceeding  of  the  magistrate  court.  A judge  of  the  magistrate 
court  is  authorized  to  grant  said  injunction  only  when  the 
circuit  court  is  not  in  session  and  the  judge  thereof  Is  ab- 
sent from.  the  county.  And  even  In  such  case  said  judge  proceeds 
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on  a petition  filed  in  the  circuit  court,  and  when  an  injunc- 
tion is  granted  and  signed  by  said  Judge  it  is  returned  to  the 
circuit -clerk’s  office  where  it  becomes  a record  of  the  circuit 
court  and  is  enforced  as  an  injunction  of  the  circuit  court. 
Injunctions  granted  by  judges  of  the  magistrate  court  are  tem- 
porary injunctions  and  a part  of  the  cause  filed  in  the  circuit 
court.  In  the  case  of  State  v,  Cornell,  152  S,W,  (2d)  83,  we 
find  this  stated  at  page  86  r 

" ■>.;*  •»  Neither  the  county  court  nor  the 

circuit  court  can  grant  an  injunction 
until  a petition  has  been  filed  in  the 
circuit  court,  which  was  not  done  in  this 
case.  The  Act  Of  1939  does  not,  either 
expressly  or  impliedly,  enlarge  the  power 
of  county  courts  with  reference  to  In- 
junctions , " 

Also,  in  the  case  of  Missouri  Electric  Power  Co.  v,  City 
of  Mountain  Grove,  176  5,W.  (2d)  612,  the  court  said  at  pages 
615  and  616; 

"Section  22,  Article  VI,  Constitution 
of  Missouri,  provides  that  the  circuit 
.court  shall  have  ’exclusive  original 
jurisdiction  in  all  civil  cases  not  other- 
wise provided  for, * Respondents  contend 
that  the  phrase  ’not  otherwise  provided 
for’  Is  to  be  construed  as,  not  otherwise 
provided "for  in  this  constitution,  and 
respondents  urge  that,  there  being  no 
provision  of  the  constitution  giving  juris- 
diction to  county  courts  to  grant  injunc- 
tions, the  exclusive  jurisdiction  to  grant 
injunctions  must  be  .and  remain  In  the  cir- 
cuit courts,  w Sections  1661,  1662  and 
1663, - supra,-  do  not,  as  we  have  stated, 
purport  to  give  to  county  courts  jurisdic- 
tion of  injunction  suits.  The  county  court 
cannot  grant  a temporary  injunction  until 
a petition  is  filed  in  the  circuit  court. 

State  ex  rel.  Association  for  Convalescent 
Crippled  Children  v.  Cornell,  supra.  In-  y 
junctions  which  may  be  granted  by  the  cir- 
cuit judge  In  vacation,  or  by  the  county 
court  or  judges  thereof  in  vacation,  are 
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tomporary  injunctions.  ^ The  temporary 
injunction  so  granted  was  returnable  to  < 
and  is  to  be  ’enforced  as  an  injunction  of 
the  circuit  court.’  election  1663,  supra; 

State  ex  rel.  Association  for  Convalescent 
Crippled  Children  v.  Cornell,  supra.” 

(Section  22  of  Article  VI  of  the  1875  Con- 
stitution is  now  Section  14  of  Article  V 
of  the  1945  Constitution,  and  contains  the 
same  provision  with  respect  to  civil  juris- 
diction; Sections  1661,  1662  and  1663  are 
substantially  the  same  as  those  in  the  1939 
statutes,  except  that  magistrate  courts 
have  been  substituted  for  county  courts.) 

The  above  conclusion  is  in  line  with  the  general  plan  of 
the  lawmakers  in  authorizing  judges  of  the  magistrate  court 
to  act  In  certain  instances  In  the  absence  of  the  circuit 
judge  (see,  for  example,  Section  20  of  Article  V of  the  Con- 
stitution and  Section  11  of  Senate  Bill  No.  94  of  the  64th 
General  Assembly). 

In  view  of  the  foregoing,  we  believe  that  no  fees 
accrue  to  the  magistrate  courts  in  injunction  proceedings. 
Under  the  provisions  of  Section  23  of  Senate  Bill  No.  94 
of  the  64th  General  Assembly  a fee  of  '5,00  is  allowed  the 
magistrate  in  each  civil  proceeding  instituted  in  his  court. 
Injunction  proceedings  are  instituted  in  the  circuit  court 
and  the  required  fees  are  paid  into  that  court.  The  judge 
of  the  magistrate  court  is  authorized  merely  to  act  in  place 
of  the  circuit  judge  in  Injunction  proceedings  in  certain 
Instances.  • 

With  respect  to  the  records  of  such  proceedings,  it  is 
expressly  provided  that  when  a judge  of  the  magistrate  court 
grants  an  injunction  the  same  shall  be  returned  to  the  office 
of  the  circuit  clerk  wherein  the  petition  was  filed  and  be- 
come a part  of  the  record  In  3aid  cause.  The  fact  that  said 
injunction  Is  a temporary  restraining  order  and  made  a part 
of  the  record  of ( the  cause  in  the  circuit  court  eliminates 
the  necessity  of  any  record  of  the  same  in  the  magistrate 
court . 
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Conclusion. 


It  Is,  therefore,  the  opinion  of  this  department  that 
no  fees  accrue  to  the  magistrate  court  when  a judge  thereof 
grants  a temporary  Injunction  when  the  circuit  court  is  not 
in  session  and  the  circuit  judge  is  absent  from  the  county, 
and,  further,  that  no  record  should  be  made  by  the  magistrate 
clerk  of  such  proceeding. 


Respectfully  submitted. 


DAVID  DONNELLY 
Assistant  Attorney  General 

APPROVED: 


J.  E,  TAyLOfi 
Attorney  General 
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SPECIAL  ROAD  DISTRICTS:  Special  road  district  formed  in  county 

TOWNSHIP  ORGANIZATION:  not  under  township  organization  under 

provisions  of  Arts.  10  or  11,  Chap.  46, 
R.S.A.,  is  not  automatically  dissolved 
when  county  votes  in  township  organiza- 
tion, but  such  road  district  is  not  en- 
titled to  any  part  of  taxes  received  by 
county  or  township  under  provisions  of 
Sec.  8527,  Laws  1945,  p.  1478,  or  Sec. 
8820,  H.B.  42,  64th  General  Assembly. 


October  13,  1947 


Honorable  Prank  Collier 
Prosecuting  Attorney 
Wright  County 
Mountain  Grove,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department,  which  reads  as  follows: 

"As  prosecuting  attorney  of  Wright  County, 

I request  the  opinion  of  your  office  on 
the  following: 

"For  many  years  prior  to  the  adoption  of 
township  organization  in  Wright  County  the 
Mansfield  Special  Road  District  existed  in 
Pleasant  Valley  Township  of  said  county. 

Since  the  adoption  of  township  organiza- 
tion, 1920,  the  road  district  has  continued 
to  operate  and  exist  under  the  former  or- 
ganization. 

"The  question  arises  as  to  whether  the  adop- 
tion of  township  organization  in  the  county 
automatically  dissolved  the  special  road 
districts  that  existed  in  the  county  at  the 
date  thereof,  or  whether  they  must  be  dis- 
solved as  other  districts  are  provided  for. 

"It  has  been  contended  that  the  district  was 
automatically  dissolved,  and  that  the  of- 
ficers of  the  district,  as  well  as  of  the 
township  are  violating  the  law  in  collecting 
and  disbursing  funds." 

There  is  no  provision  in  Chapter  101,  Mo.  R.  S.  A.,  the 
chapter  on  township  organization,  which  provides  for  the  dissolu- 
tion of  a special  road  district  organized  in  a county  not  under 
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township  organization  when  such  county  votes  in  township  organi- 
zation. 

A method  of  dissolution  of  the  "eight  mile"  special  road 
districts  in  counties  not  under  township  organization  is  pro- 
vided for  in  Section  8706,  Mo.  R.  S.  A.,  which  is  for  resubmis- 
sion after  the  expiration  of  four  years  after  formation  of  the 
district,  upon  the  petition  of  fifty  resident  taxpayers.  The 
county  court  then  holds  an  election  for  voting  for  or  against 
dissolution  of  the  district. 

Section  8707,  Mo.  R.  S.  A.,  provides  the  method  of  in- 
cluding in  the  tax  levy  money  needed  to  pay  the  principal  and 
interest  on  bonds  that  any  such  road  district  has  issued,  if 
such  district  is  dissolved. 

The  method  for  dissolution  of  "benefit  assessment"  special 
road  districts  in  counties  not  under  township  organization  is 
provided  in  Sections  8730  and  8731,  Mo.  R.  S.  A.  Section  8730 
provides  the  method  of  dissolution  upon  the  application  of  any 
owner  of  land  within  the  road  district,  and  Section  8731  pro- 
vides the  method  for  dissolution  upon  the  petition  of  the  owners 
of  a majority  of  the  acres  of  land  within  such  road  district. 

Section  8732,  Mo.  R.  S.  A.,  provides  that  such  dissolution 
shall  not  invalidate  or  affect  any  right  accruing  to  the  road 
district  or  to  any  person,  or  invalidate  any  contract  with  re- 
gard to  such  road  district. 

Section  8733,  Mo.  R.  S.  A.,  provides  for  the  appointment 
of  a trustee  for  the  road  district  by  the  county  court  when  such 
road  district  is  dissolved. 

Sections  873^  and  8735,  Mo.  R.  S.  A.,  provide  for  the  du- 
ties of  the  trustee  and  for  the  final  settlement  of  such  trustee. 

Since  Chapter  101,  Mo.  R.  S.  A.,  contains  no  provision  for 
the  dissolution  of  a special  road  district  formed  in  a county 
not  under  township  organization  when  such  county  does  vote  to 
become  a county  under  township  organization,  and  the  Legislature 
has  provided  statutory  methods  for  dissolution  of  the  "eight 
mile"  and  "benefit  assessment"  special  road  districts  in  coun- 
ties not  under  township  organization, • it  is  our  opinion  that  the 
mere  fact  that  in  Wright  County,  in  1920,  township  organization 
was  adopted  did  not  in  and  of  itself  dissolve  a special  road  dis- 
trict which  was  in  existence  prior  to  such  time. 

In  the  case  of  State  ex  rel.  v.  Thompson,  315  Mo.  56,  the 
Supreme  Court  of  Missouri  had  before  it  a case  involving  an  "eight 
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mile"  special  road  district,  that  is,  one  formed  under  what  is 
now  Article  10,  Chapter  46,  Mo.  R.  S.  A.*r  and  the  court  said, 

1 . c . 68 : 


"The  road  district,  in  this  case  is,  in 
the  broad  sense,  a municipal  corporation, 
a political  subdivision  of  the  State,  with 
power  to  impose  general  taxes  to  carry  out 
the  purpose  for  which  it  exists.  * * * 

"The  district  here  exists  in  perpetuity,  or 
until  disorganized  by  legislative  act.  * * #" 

In  the  case  of  State  ex  rel.  v.  Burton,  266  Mo.  711,  the 
Supreme  Court  had  before  it  a case  involving  a "benefit  assess- 
ment" special  road  district  formed  in  a county  not  under  town- 
ship organization  under  the  provisions  of  what  is  now  Article 
11,  Chapter  46,  Mo.  R.  S.  A.,  and  the  court  said,  1.  c.  722- 
723: 

"The  power  of  the  Legislature  in  the  crea- 
tion of  municipalities  and  public  corpora- 
tions of  every  description  is  not  only 
absolute  but  unlimited  in  the  absence  of 
constitutional  inhibitions.  In  the  presence 
of  this  power  we  must  presume  that  in  the 
creation  of  the  special  road  districts  the 
Legislature  deemed  them  necessary,  expedient 
and  in  the  public  interest.  Thus  formed, 
authority  exists  as  a necessary  consequence 
of  legislative  power,  to  provide  means  for 
their  perpetuation  or  maintenance  or  their 
change  or  abolition,  as  in  the  wisdom  of  the 
Legislature  seems  best." 

Prom  the  opinions  in  the  cases  above  quoted  we  believe 
that  it  is  clear  that  such  special  road  districts  do  continue 
their  existence  until  dissolved  in  the  manner  provided  for  by 
the  statutes  of  this  state,  above  pointed  out. 

However,  it  is  our  further  opinion  that  the  special  road 
district  in  Wright  County,  whether  an  "eight  mile"  district  or  a 
"benefit  assessment"  road  district,  is  not  entitled  to  the  road 
taxes  collected  under  the  provisions  of  Section  8527,  Laws  of  Mis 
souri,  1945,  page  1478,  four-fifths  of  which  taxes  are  allotted 
to  the  "eight  mile"  road  district  by  Section  8691,  Laws  of  Mis- 
souri, 1945,  page  1494,  and  to  the  "benefit  assessment"  road  dis- 
trict in  counties  not  under  township  organization  by  Section  8715 
Laws  of  Missouri,  1945,  page  1496. 
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section 8527,  Laws  of  Missouri,  19*15,  page  1*178,  provides, 
in  part,  as  follows: 

"In  addition  to  other  levies  authorized  by 
law,  the  county  court  in  counties  not  adopt- 
ing an  alternative  form  of  government  and 
the  proper  administrative  body  in  counties 
adopting  an  alternative  form  of  government, 
in  their  discretion  may  levy  an  additional 
tax,  not  exceeding  thirty-five  cents  on  each 
one  hundred  dollars  assessed  valuation,  all 
of  such  tax  to  be  collected  and  turned  into 
the  county  treasury,  where  it  shall  be  known 
and  designated  as  ’The  Special  Road  and  Bridge 
Fund'  to  be  used  for  road  and  bridge  purposes 
and  for  no  other  purpose  whatever;  Provided, 
however,  that  all  that  part  or  portion  of 
said  tax  which  shall  arise  from  and  be  col- 
lected and  paid  upon  any  property  lying  and 
being  within  any  special  road  district  shall 
be  paid  into  the  county  treasury  and  four- 
fifths  of  such  part  or  portion  of  said  tax 
so  arising  from  and  collected  and  paid  upon 
any  property  lying  and  being  within  any  such 
special  road  district  shall  be  placed  to  the 
credit  of  such  special  road  district  from 
which  it  arose  and  shall  be  paid  out  to  such 
special  road  district  upon  warrants  of  the 
county  court,  in  favor  of  the  commissioners 
or  treasurer  of  the  district  as  the  case  may 
be;  * * * » 

We  are  enclosing  a copy  of  an  official  opinion  of  this  de- 
partment rendered  under  date  of  July  18,  19*17,  to  R.  E.  Moulthrop, 
in  which  we  hold  that  no  levy  under  authority  of  Section  8527, 

Laws  of  Missouri,  19*15,  page  1*178,  may  be  made  by  the  county 
court  in  a county  under  township  organization. 

Section  8820  of  House  Bill  No.  *12  of  the  6 *4 th  General  Assem- 
bly, which  bill  became  effective  September  10,  19*17,  provides,  in 
part,  as  follows: 

" * * * except  that  amounts  collected  within 
the  boundaries  of  road  districts  formed  in 
accordance  with  the  provisions  of  Article  18, 

Chapter  *16,  Revised  Statutes  of  Missouri, 

1939,  shall  be  paid  to  the  treasurers  of  such 
road  districts;  * * * " 
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It  is  clear,  then,  that  under  the  provisions  of  Section 
8820,  in  counties  under  township  organization,  the  money  aris- 
ing from  the  thirty-five  cent  tax  provided  therein  shall  be 
paid  only  to  the  treasurers  of  special  road  districts  formed 
under  the  provisions  of  Article  18,  Chapter  46,  Mo.  R.  S.  A., 
and  such  tax  money  cannot  be  paid  to  road  districts  organized 
under  the  provisions  of  Articles  10  or  11,  Chapter  46,  Mo. 

R.  S.  A. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  a special  road 
district  organized  in  Wright  County  under  the  provisions  of 
Articles  10  or  11,  Chapter  46,  Mo.  R.  S.  A.,  prior  to  the  adop- 
tion of  township  organization  in  such  county  in  1920,  was  not 
dissolved  by  the  adoption  of  township  organization  by  Wright 
County. 

It  is  further  the  opinion  of  this  department  that  none  of 
the  taxes  authorized  to  be  levied  by  Section  8527,  Laws  of  Mis- 
souri, 1945,  page  1478,  or  Section  8820  of  House  Bill  No.  42  of 
the  64th  General  Assembly,  can  be  turned  over  to  such  road  dis- 
trict. 


Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


PROBATE  COURT:  County  is  liable  for  fees  accruing  in  Probate 
INDIGENT  INSANE:  Court  in  indigent  insane  hearings.  Such  fees 
COUNTY  BUDGET:  when  not  included  in  county  budget,  should  be* 

paid  out  of  class  5 or  class  6 of  such  budget. 


November  13,  1947 


/-/ 


Honorable  Joe  W.  Collins 
Prosecuting  Attorney 
Cedar  County 
Stockton,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  request- 
ing an  official  opinion  of  this  department  and  reading  as  fol- 
lows: 

"Our  Probate  Judge  has  filed  a certificate  ' 
that  the  records  in  his  office  show  &82.00 
fees  have  accrued  in  indigent  insane  cases 
since  January  1,  1947  and  that  said  fees 
are  due  his  office  and  properly  chargeable 
to  Cedar  County,  Missouri,  and  requests  pay- 
ment of  said  fees. 

"Would  you  please  advise  if  these  fees  are 
properly  chargeable  against  Cedar  County. 

"The  County  Budget  for  this  year  did  not 
provide  for  payment  of  these  fees,  if  they 
are  properly  chargeable  against  Cedar  County, 
may  they  be  paid  although  not  budgeted  for, 
and  if  paid,  out  of  what  class  of  expendi- 
tures under  our  budget  law." 

We  are  enclosing  official  opinions  of  this  deportment  ren- 
dered under  date  of  January  16,  1947,  to  Gordon  J.  Massey,  and 
February  3,  1947,  to  Emory  C.  Medlin,  which  we  believe  answer 
your  question  with  regard  to  the  payment  of  fees  in  the  Probate 
Court  in  indigent  insane  cases  since  January  1,  1947* 

The  fact  that  the  County  Court  failed  to  include  in  its 
budget  an  item  for  such  payment  does  not  relieve  the  county  of 
its  duty  to  make  such  payment,  in  the  case  of  Gill  v.  Buchanan 


/ 


t 
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County,  142  S.  W.  -665,  the  Supreme  Court  of  Missouri,  in  dis- 
cussing the  question  of  v/hather  or  not  Buchanan  County  was 
liable  to  pay  a county  judge  his  full  salary,  even  though  not 
budgeted  by  the  county  court,  said,  1.  c.  668: 

"To  properly  accomplish .that  purpose,  man- 
datory obligations  imposed  by  the  Legisla- 
ture and  other  essential  charges  should  be 
first  budgeted,  and  then  any  balance  may 
be  appropriated  for  other  purposes  as  to 
which  there  is  discretionary  power.  Fail- 
ure to  budget  funds  for  the  full  amount  of 
salaries  due  officers  of  the  county,  under 
the  applicable  law,  which  the  county  court 
must  obey,  cannot  bar  the  right  to  be  paid 
the  balance.  * * 

Under  the  holding  of  this  case  it  is  clear  that  the  failure 
to  budget  an  expense  for  which  the  county  is  liable  does  not  re- 
lieve the  county  of  its  duty  to  make  such  payment. 

The  payment  of  the  fees  which  have  accrued  in  the  indigent 
insane  cases  should  be  made  out  of  funds  provided  in  class  5 or 
class  6 of  the  county  budget. 


CONCLUSION 


It  is  the,  opinion  of  this  department  that  Cedar  County, 
Missouri,  is  liable  for  the  payment  of  the  fees  which  have  ac- 
crued in  the  Probate  Court  in  indigent  insane  cases  since  Janu- 
ary 1,  1947*  Payment  of  such  fees  should  be  made  out  of  class 
5 or  class  6 funds  in  the  county  budget. 


Respectfully  submitted, 


APPROVED : 


G.  B.  BURN 
Assistant 


3,  Jr. 

Attorney  General 


J.  I,.  TmYLOI!  ' ./ 

Attorney  General 
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CRIMINAL  LAW:  ''  Construing  Section  4420,  H.  B.  117,  passed 

PROSECUTING  ATTORNEYS:  t>y  the  64th  General  Assembly  relative  to 


failure  to  support  minor  children. 
Becember  16,  1947 


Honorable  Clyde  E.  Combs 
Prosecuting  Attorney 
Barton  County 
Laijiar,  Missouri 

Dear  Sir: 

This  will  acknowledge  E&ceipt  of  your  request  for  an  opin- 
ion which  reads  as  follows: 

" As  prosecuting  attorney  of  Barton  County 
I would  like  to  have  the  opinion  of  your 
office  on  the  following  question: 

"In  January  1946  the  wife  of  a resident 
of  this  county  obtained  a divorce  from 
him.  The  decree  awarded  the  care,  custody 
and  control  of  a minor  daughter  to  the  wife. 

Today  the  local  representative  of  the  Social 
Security  department  was  in  my  office  to 
determine  whether  or  not  any  action  could  be 
taken  under  Section  4420  as  amended  for 
abandonment  and  failure  or  refusal  to  support 
or  provide  for  wife  and  children-  penalty- 
evidence  required.  It  was  very  questionable 
in  my  mind  whether  or  not  this  action  could 
be  maintained  agaist  the  husband  for  his 
failure  or  refusal  to  support  said  minor  child 
when  no  support  money  was  granted  or  mentioned 
in  the  decree  and  the  wife  at  the  present  time 
has  the  sole  care , custody:  and  control  or  said 
child  under  said  decree. 

“The  local  Social  Security  office  was  informed 
by  a state  officer  that  this  action  could  be 
maintained  and  the  mother  and  child,  who  are 
at  the  present  time  receiving  compensation 
under  the  ADC  program,  could  be  withdrawn  from 
the  rolls  by  the  Social  Security  Department.  The 
mother  would  not  cooperate  in  any  action  taken. 

"In  considering  Section  4420  as  amended  and  in 
examination  of  the  cases  thereunder,  a grave  doubt 
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Is  raised  In  my  mind  as  to  whether  or  not 
under  the  circumstances  as  - related  above 
it  could  be  said  that  the  father  had  either 
failed  or  refused  to  contribute  to  the  main- 
tenance of  the  child  *without  good  causa,* 

"Since  it  Is  quite  evident  that  the  Social 
Security  office  Intends  to  place  the  burden 
of  a decision  in  this  matter  directly  on  the 
shoulders  of  the  different  prosecuting  attor- 
^neys  in  the  State  I would  appreciate  an  op- 
inion from  your  office  as  to  the  applicability 
of  the  criminal  statutes  to  a situation  of 
this  kind,  and  an  opinion  of  your  office  as  to 
whether  or  not  the  provisions  of  the  above 
section  could  be  enforced  under  the  circum- 
stances as  above  outlined*" 

The  64th  General  Assembly  repealed  Section  4420  and  an&cted 
In  lieu  thereof  Section  4420  In  House  Bill  No.  117,  which  became 
effective  on  September  10,  1947,  and  reads* 

"If  any  man  shall,  without  good  cause,  fail, 
neglect  or  refuse  to  provide  adequate  food, 

'■  clothing,  lodging  , medical  or  surgical  atten- 
tion fox*  such  wife;  or  if  any  man  or  woman 
shall,  without  good  cause,  abandon  or  da- 
\ sert  or  shall  without  good  cause  fail,  neg- 
lect or  refuse  to  provide  adequate  food, 
clothing,  lodging,  medical  or  surgical  atten- 
tion for  Ills  or  her  child  or  children  born 
in  or  out  of  wedlock,  under  the  age  of  sixteen 
years,  or  If  any  other  person  having  the  legal 
care  or  custody  of  such  minor  child,  shall 
without  good  cause,  fall,  refuse  or  neglect 
to  provide  adequate  food,  clothing,  lodging, 
medical  or  surgical  attention  for  such  child, 
whether  or  not,  in  either  such  case  such 
child  or  children,  by  reason  of  sucih  failure, 
neglect  or  refusal,  shall  actually  suffer 
physical  or  material  want  or  destitution; 
or  if  any  man  shall  leave  the  State  of 
Missouri  and  shall  take  up  his  abode  in  some 
other  state,  and  shall  leave  his  xvife,  child 
or  children  in  the  State  of  Missouri  and  shall, 
without  ;}ust  cause  or  excuse,  fail  neglect  or 
refuse  to  provide  said  wife,  child  or  children 
with  adequate  food,  clothing,  lodging,  medical 
or  surgical  attention,  then  such  person  shall 


Hon. 
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bo  deemed  guilty  of  a misdemeanor;  and  It 
3hall  be  no  defense  to  such  charge  that 
some  person  or  organization  other  than  the 
defendant  has  'furnished  food,  clothing.' 
lodging,  medical  or  surgical  attention  for 
said  wife . child  or  children  and  he  or  she 
shall , upon  conviction,  be  punished  by 
Imprisonment  in  the  county  jail  not  more 
than  one  year,  or  by  fine  not  exceeding, 
one  thousand  dollars  (§1,000)  or  by  both 
such  fine  and  Imprisonment.  Ho  other 
evidence  shall  be  required  to  prove  that 
such  man  was  married  to  such  wife  than 
would  be  necessary  to  prove  3uch  fact  in 
a civil  action. M ( Under s cor ins  ours). 

The  foregoing  enactment  practically  follows  Section  4420,  R*  S 
Mo.  1939,  with  the  following  exception,  that  the  64th  General 
Assembly  added  that  portion  that  Is  underscored*  So  it  Is  not 
difficult  to  determine  just  what  the  64th  General  Assembly  v/as 
attempting  to  do  when  it  repealed  Section  4420,  R*  S,  Mo.  1939 
and  enacted  In  lieu  thereof  Section  4420,  supra.  The  purpose  of 
the  enactment  was  to  place  the  burden  on  a father  to  support  his 
minor  children  and  it  Is  no  longer  an  excuse  or  a valid  defense 
for  the  father  to  claim  that  some  corporation,  relative  or  other 
individual  is  adequately  supporting  ills  minor  children  ana  there- 
fore he  is  relieved  of  that  responsibility.  We  think  It  Is  no 
secret  that  the  Division  of  welfare  in  this  state  to  a great 
extent  was  responsible  for  the  enactment  of  Section  4420,  supra, 
as  passed  by  the  64th  General  Assembly.  Too  many  time  applications 
for  aid  to  dependent  children  were  filed  and^  approved  because, 
under  the  law  In  effect  at  that  time,  if  a husband  v/as  not  even 
living  at  homo  but  merely  separated  from  his  wife  and  failed  to 
support  his  minor  children,  the  Division  of  Welfare  could  not 
reject  the  application  for  aid*  As  the  law  now  reads,  under  the 
foregoing  enactment,  a father  can  no  longer  shift  this  responsib- 
ility upon  the  state  or  anyone  else. 

The  facts  stated  in  your  request  present  a little  different 
picture.  In  the  Instant  case  a divorce  was  granted  and  we  assume 
that  the  wife  instituted  proceedings  for  said  divorce.  However, 
that  Is  not  of  great  importance  except  in  rare  instances.  At  any 
rate,  the  court  granted  the  divorce  and  gave  custody  and  control 
of  a minor  daughter  to  the  wife.  There  was  no  mention  in  the 
decree  of  maintenance  or  support  money  for  the  minor  child*  The 
wife  has  filed  an  application  for  aid  to  dependent  children  and 
is  now  receiving  such  aid.  Furthermore,  the  Division  of  Welfare 
is  about  to  remove  them  from  the  roll  and  suggests  that  you 
commence  prosecution  under  Section  4420  against  the  father  for 
failing  to  'support  his  minor  child.  You  also  mention  the  fact 
that  the  mother  will  not  cooperate  in  such  prosecution. 
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In  view  of  the  recent  enactment  by  the  64th  General  Assembly, 
namely  Section  4420,  supra,  v/e  a re  of  the  opinion  that  it  is  def- 
initely the  duty  and  responsibility  of  tho  husband  and  father  to 
support  this  minor  child  even  though  tho  court  did  not  require  him 
to  support  said  child  under  the  decree  of  divorce*  In  Allen  v. 
Allen,  226  App,  822,  l.c*  823,  47  S.  W.(2d)  254,  the  court  held 
that  It  was  mandatory  upon  a court  to  make  an  order  touching 
alimony  and  maintenance  and  so  holding,  said: 

"The  statute  (sec,  1355)  says  that  v/hen 
divorce  is  adjudged,  the  court  shall  make 
such  order  touching  the  alimony  and  main- 
tenance of  tho  v/lfe  as  from  the  circumstances 
shall  be  reasonable  and  proper j that  the 
court  may  decree  alimony  pending  the  suit 
* where  the  same  would  bo  just.*  The  plain 
terms  of  the  statute  evidence  legislative 
intent  that  upon  rendition  of  decree  of 
divorce  In  favor  of  the  wife,  it  is  the 
mandatory  duty  of  the  court  to  make  an 
order  touching  the  alimony  and  maintenance 
of  the  wife*  (Griffith  v.  Griffith,  180 
S.  ¥?•  411  j Stark  v.  Stark,  115  Mo.  App. 

436,  44.)" 

Also  s^e  Robinson  v,  Robinson,  268  Mo.  703,  186  S.  h.  1032,  wherein 
tho  court  held  that  tho  lower  court.  In  granting  a divorce,  not  only 
has  authority  but  should  make  suitable  provisions  for  support  of  any 
minor  children.  We  are  not  familiar  with  the  facts  In  this  case 
at  the  time  of  the  granting  of  the  divorce.  It  Is  possible  that 
at  that  time  no  provision  for  tho  support  of  this  minor  child  was 
made  because  the  mother  was  able  to  provide  adequate  support. 
Furthermore,  It  Is  possible  that  conditions  are  now  different. 

If  so,  thero  Is  nothing  to  prevent  the  mother  requesting  the  court 
to  modify  Its  decree  and  provide  for  maintenance  and  support  for 
said  minor  child*  In  Kelly  v.  Kelly,  329  Mo.  992,  l.c.  999,  the 
court  said: 

"The  divorce  statutes  of  this  state  and  other 
states  generally  (9  R.  C.  L.  484,  sec.  299; 

19  C.  J*  341)  provide  that  the  divorce  court 
shall,  when  a divorce  Is  granted,  make  such 
orders  touching  the  care,  custody  and  main- 
tenance of  the  minor  children  as  is  reason- 
able, and  may,  on  application  of  either  party 
make  such  alterations  thereof  as  may  be 
proper  from  time  to  time  (Sec.  1355,  R.  S* 

Mo.  1929),  and  may  review  any  order  or  judg- 
ment in  that  respect  (Sec.  1361,  R.  S.  1929), 
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This  statutory  romedy  Inheres  in  the  court 
granting  the  divorce  and  gives  it  a con- 
tinuing power  and  jurisdiction  to  enforce 
in  favor  of  the  wife  the  husband1 s duty 
to  support  his  minor  children,  It  is  no w 
the  settled  law  that  this  remedy  by  ancll-* 
lary  procedure  in  the  divorce  case  and  court 
is  available  to  the  divorced  wife  in  all 
cases,  whether  the  divorce  court  at  the  time 
of  granting  the  decree  exercised  Its  power 
in  this  respect  dr  not,  or  exercised  it  in 
part  only  by  awarding  the  custody  of  the 
children  to  the  wife  but  without  any  pro-* 
vision  for  their  support,  (Robinson  v, 

Robinson,  268  Mo,  703,  709;  Laumeier  v, 

Laumeier,  308  Mo,  201;  Shannon  v,  Shannon, 

97  Mo,  App,. 119;  Robinson  v,  Robinson, 

168  Mo.  App,  639,  affirmed  In  268  Mo.  703; 

14  Cyc.  811;  19  C.  J.  352,  357,  citing 
Missouri  cases,  and  359,)” 

All  the  decisions  hold  that  the  power  of  the  circuit  court 
to  modify  its  orders  touching  on  maintenance  of  minor  children 
only  ceases  upon  the  childreh  reaching  majority,4  (See  Kelly  v. 
Kelly,  329  Mo,  992,  47  S.  \V.(2d)  762;  Thornton  v.  Thornton,  221 
Mo.  App,  1199,  2 S.  W.(2d)  821.)  The  law  is  well  established 
in  this  state  that  notwithstanding  the  fact  the  court  in  a 
divorce  action  awards  to  the  wife  custody  of  any  minor  children 
with  no  provision  made  for  their  support  the  duty  remains  with 
the  father  to  support  said  minor  child.  In  Keller  v.  St.  Louis 
152  Mo,  596*  1.  c,  601,  a suit  was  brought  for  damages  for  Injury 
to  a minor  child.  The  suit  was  Instituted  by  the  mother.  At  that 
time  the  father  was  living  but  the  father  and  mother  were  divorced 
and  the  court  had  given  the  custody  of  said  minor  child  to  the 
wife.  The  sole  question  presented  In  tho  case  was  whether  the 
wife  could  maintain  said  action.  The  court  after  a very  thorough 
discussion,  said  at  1,  c,  601: 

”It  follows  then,  that  as  tho  duty  of 
supporting  the  child  was  not  transferred 
by  the  decree  to  the  mother,  it  still 
remained  with  the  father— and  as  the  right 
to  the  services  of  the  child  rests  upon 
the  duty  to  support,  the  ‘right  of  action 
In  this  case  is  In  him,  and  not  in  the 
plaintiff,  and  can  not  be  maintained  by 
her.  The  judgment  of  the  circuit  court 
will  therefore  have  to  be,  and  is  reversed,” 
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Also  in  Kelly  v.  Kelly,  supra,  l.c.  998,  will  be  found 
another  well-reasoned  decision  wherein  the  court  finally  said: 

"We  find  that  practically  all  the  case  law 
and  text  writers  agree  that  in  case  a divorce 
Is  granted  to  the  parents  and  the  custody  of 
the  minor  children  is  awarded  to  the  wife  with 
no  provision  made  in  the  decree  for  their 
support,  the  duty  and  obligation  of  the 
husband  and  father  to  support  his  minor 
children  remains  as  at  common  law,  although 
he  is  deprived  of  their  custody.  (19  C.J. 

354;  Biffla  v.  Pul lam,  114  Mo.  50,  54; 

Keller  v.  St.  Louis,  152  Mo.  496;  Bennett 
v,  Robinson,  180  Mo,  App.  56;  Viertel  v. 

Viertal,  212  Mo.  562,  576;.  Meyers  v.  Meyers, 

91  Mo.  App.  151,  155;  Gallion  v.  McIntosh, 

8 S»  W.(2d)  1076;  Robinson  v.  Robinson, 

268  MO,  703,  709;  Lukowski  v.  Lukowslci, 

108  Mo.  App.  204,  209;  La  Rue  v.  Kempf, 

186  Mo.  App.  57,  66;  Seely  v.  Seely,  116  Mo, 

App,  362;  Robinson  v.  Robinson,  168  Mo.  App. 

639,  644;  Winner  v.  Chucart,  202  Mo,  App. 

176.) 

"In  Biffla  v.  Pullam,  114  Mo.  50,  54,  this 
court  said:  'In  case  of  a divorce  in  which 
the  custody  of  the  children  is  awarded  to  the 
wife,  and  provision  is  not  made  for  their 
support  out  of  the  property  of  the  husband, 
he  still  remains  liable  for  their  support. 

(2  Bishop's  Hey/  Work  on  Marriage,  Divorce 
& Separation,  secs.  1210,  1221,  1222  and 
1223.)  »»' 

In  view  of  the  foregoing  statutory  provisions  and  decisions, 
certainly  the  husband  is  not  relieved  of  supporting  his  minor 
children*  This  is  true  even  if  the  court  granting  the  divorce 
decree  failed  to  provide  for  maintenance  and  support  of  such 
minor  children,  it  is  his  duty  to  support  said  children  at  all 
times  until  they  reach  majority. 

Vile  believe,  under  the  facts  stated  in  your  request,  that 
for  failure  to  support  his  minor  daughter  the  father  is  subject 
to  prosecution  under  Section  4420,  supra,  enacted  by  the  64th 
General  Assembly,  It  is  no  excuse  that  aid  for  dependent  children 
Is  now  being  furnished  said  minor  child  or  that  any  other  corpor- 
ation or  individual  may  be  assisting  In  the  support  of  such  minor 
child.  Similar  situations  have  arisen  in  several  counties,  and 
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on  numerous  occasions  the  prosecuting  attorneys,  upon  conferring 
with' the  father,  informing  him  of  the  law  and  his  duty  under  said 
lav/,  have  been  able  to  correct  such  conditions*  The  mere  fact  that 
the  wife  is  unwilling  to  cooperate  in  such  prosecution  v/ill  not, 
in  our  opinion,  prevent  prosecution,  providing  you  can  obtain  suff- 
icient evidence  to  support  said  prosecution*  We  believe  that  you 
can  probably  obtain  other  evidence  to  justify  prosecuting  this  father, 
such  as  the  testimony  of  the  social  workers  who  visited  the  hems  and 
who  have  first-hand  information  as  to  the  financial  status  surround- 
ing this  case,  the  written  application  filed  by  the  mother  for  aid 
to  dependent  children  and  possibly  evidence  introduced  by  the 
written  application  filed  by  the  mother  for  aid  to  dependent  chil- 
dren, and  possibly  others  in  the  neighborhood  familiar  with  such 
conditions*  Of  course,  the  sufficiency  of  the  evidence  to  support 
such  a charge  is  a matter  for  your  determination* 


CORCLUGION 


We  are  of  the  opinion  that  the  fathor  of  this  minor  child, 
under  facts  stated  in  your  request,  is  responsible  under  the  lav/ 
for  her  support,  this  is  true  even  though  she  may  be  receiving 
some  support  from  other  sources  and  for  failure  to  support  such 
child  he  is  liable  to  prosecution  under  Section  4420,  supra* 
Provided,  of  course,  that  you  can  obtain  sufficient  evidence  that 
he  is  not  supporting  said  child,  We  believe  this  is  possible 
because  the  social  workers  who  have  visited  in  the  home  should 
have  information  as  to  the  financial  conditions  and  income  in  the 
home  as  well  as  the  application  for  aid  to  dependent  children 
which  may  disclose  important  facts  relating  thereto*  There  is 
a possibility  that  you  may  obtain  information  of  other  persons 
having  such  knowledge • 


Respectfully  submitted. 


APPROVED: 


AUBREY  R.  HAEMETT,  JR, 

Assistant  Attorney  General 


J . E , TAi'LOR 
Attorney  General 
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"ROADS  & BRIDGES:  Territory  of  extended  special- road  district 

SPECIAL  ROAD  DISTRICTS:  must  be  included  in  an  area  twelve  miles 

square . 


February  18,  1947 


Honorable  Phil  H.  Cook 
Prosecuting  Attorney 
Lafayette  County 
Lexington,  Missouri 


Dear  Mr  * Cooks 

i > 

\ 

This  will  acknov/ledge  your  request  for  an  official  opinion 
regarding  the  extension  of  the  Odessa  Special  Road  District  in 
Lafayette  County,  as  provided  in  Section  8708,  R,  D*  Mo.  1939* 
This  section  is  contained  in  Article  10,  Chapter  46,  which  per- 
tains specifically  to  what  is  commonly  characterized  as  ''eight 
mile  special  road  districts”. 


Section  8708  in  part  provides: 

«*  •»  #Any  special  road  district  extended 
under  the  provisions  of  this  section  may  be 
extended  so  that  after  such  extension  it 
shall  not  be  more  than  twelve  miles  square." 

After  carefully  studying  the  diagram  of  the  proposed  exten- 
sion, which  you  submitted  with  your  letter,  it  appears  that  if 
the  road  district  was  extended  as  proposed  it  -would  extend  ten 
miles  in  one  direction  and  in  excess  of  twelve  miles  in  the 
other  direction,  however,  it  would  only  contain  a hundred  and 
twenty  square  miles*  The  question  then  proposed  is  whether  or 
not  the  road  district  in  question  could  be  extended  os  contem- 
plated, and  fall  within  the  statutory  limits  as  indicated  in 
Section  8708,  supra,  which  says  that  after  the  extension  of 
any  special  road  district  it  shall  not  be  more  than  twelve  miles 
square. 

The  same  problem  could  exist  in  the  initial  organization  of  an 
eight  mile  road  district; for  Section  8673,  R.  S.  Mo.  1939  provides 
that  territory  not  exceeding  "eight  miles  square"  may  be  organized 
into  a special  road  district.  An  area  eight  miles  square  would 
contain  sixty-four  square  miles,  but,  for  example,  could  a special 
road  district  be  organized  under  the  provisions  of  Lection  0673 
possessing  the  dimensions  of  being  thirty- two  miles  long  and  two 
miles  wide?  e believe  not  because  such  territory  could  not  be 
contained  within  an  area  eight  miles  square. 

A careful  research  fails  to  disclose  that  the  appellate  courts 
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of  this  state  have  ever  ruled  on  the  precise  question  at  hand,  there- 
fore we  must  ascertain  the  intent  of  the  lawmakers  from  the  language 
used  in  the  statute  and  give  to  such  language  its  plain  and  rational 
meaning*  Donnelly  Garment  Company  v,  Keitel,  (Mo*  Gup.)  193  S.  W. 
(2d)  577. 

The  plain  wording  of  Seotion  8708,  supra,  specifically  states 
that  an  extended  special  road  district  shall  not  be  more  than  twelve 
miles  square  and,  while  such  an  area  would  contain  144  square  miles, 
it  cannot  be  said  that  a special  road  district  could  be  extended, 
regardless  of  its  dimensions,  so  long  as  it  didn’t  include  more  than 
144  square  miles.  The  statute  by  expressly  limiting  the  boundaries 
of  extended  special  road  districts  by  one  moans  exclude  their  boun- 
daries being  limited  by  another  means . Thus,  the  expression  of  one 
limitation  is  the  exclusion  of  another. 

It  has  been  held  that  the  proceedings  prescribed  by  statute 
for  the  organization  of  special  road  districts  must  be  scrupulously 
followed.  State  ex  inf.  Gentry  v.  Hughesville  Special  Road  District 
of  Pettis  County,  319  Mo,  1246,  6 8,  Vif«  (2d)  594.  he  believe  that 
the  same  rule  would, apply  for  the  extension  of  special  road  dis- 
tricts, and  that  a special  road  district  could  not  be  extended 
beyond  the  physical  limitations  prescribed  in  the  statute. 

In  the  case  at  hand,  if  the  special  road  district  was  extended 
as  proposed  and  illustrated  it  would  be  physically  impossible  for 
it  to  be  encompassed  by  an  area  twelve  miles  square. 


CONCLUSION 

Therefore,  It  is  the  opinion  of  this  department  that  a special 
road  district  extended  under  the  provisions  of  Section  6708,  R.  S, 
Mo,  1939,  must  possess  such  dimensions  as  to  permit  its  inclusion 
within  an  area  not  inoro  than  twelve  miles  square. 

Respectfully  submitted. 


APPROVED l 

RICHARD  P.  THOMPSON 

Assistant  Attorney  General 

J.  D.  TAYLOR 
Attorney  General 

RPT  Jmw 


CONSERVATION  COMMISSION:  Construing  House  Sill  No.  317,  kno’.vn 

as  the  Motor  Vehicle  Safety  Responsibility 
KOTOR  VEHICLES:  Act,  passed  by  the  63rd  General  Assembly, 

as  it  applies  to  employees  of  the  Con- 
servation Commission. 


March  25,  1947 


Conservation  Commission 
Jefferson  City,  Missouri 

Attentions  Mr.  I.  T.  Bode,  Director 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion,  which  reads: 

"The  matter  of  this  department  complying 
with  the  Motor  Vehicle  Safety  Responsi- 
bility Act  has  been  given  a good  deal  of 
consideration  by  us.  We  are  in  doubt 
about  the  following  items:  whether  or 
not  the  provisions  of  that  Act  requiring 
operator  permits  of  various  types  apply 
to  this  department,  and,  if  so,  what  type 
of  permit  is  required. 

"In  order  to  understand  our  situation,  I 
am  offering  the  following  explanations  of 
the  driving  of  automotive  equipment  for 
this  department  under  several  different 
classifications. 

"(1)  We  have  a small  group  of  employees 
to  whom  are  assigned  official  state  owned 
automobiles,  which  are  driven  by  them 
throughout  the  state  in  the  course  of  their 
work.  These  automobiles  are  not  on  the 
road  day  in  and  day  out  all  day  long.  Their 
use  is  more  or  less  intermittent. 

"(2)  We  have  a group  of  persons  who  are  not 
assigned  official  automobiles  but  who  occa- 
sionally drive  one  of  these  cars,  if  they 
are  available,  in  order  to  save  us  the  cost 
of  paying  mileage  on  private  cars. 

"(3)  We  have  a considerable  group  of  official 
trucks  of  various  types  assigned  to  the 
Forestry  Division.  These  trucks  include  fire 
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fighting  equipment  and  operate  on  our 
own  state  owned  areas  and  alBO  on  fire 
protection  and  forest  management  work  on 
cooperative  areas  with  forest  owners. 

Naturally,  in  the  fire  protection  work 
and  in  the  forest  management  work  these 
trucks  are  on  the  general  highways  a good 
part  of  the  time.  The  balance  of  the  time 
they  are  operated  on  entirely  state  owned 
land.  Also,  during  the  fire  season  these 
trucks  are  driven  by  different  individuals, 
depending  upon  the  emergency  nature  of  the 
situation,  so  that  the  trucks  are  not  nec- 
essarily assigned  to  one  particular  driver, 

”(4)  We  have  another  group  of  trucks  assigned 
to  the  Fisheries  Section  which  are  used  in 
connection  with  our  fisheries  work  at  our 
hatcheries  and  on  state  owned  areas  in  haul- 
ing supplies  for  them  and  also  are  used  in 
distribution  and  the  making  of  fisheries  sur- 
veys, These  trucks,  of  course,  are  operated 
on  the  highways  of  the  state,  and  while  they 
are  usually  assigned  to  a particular  driver, 
there  are  many  times  during  the  year  when 
it  is  necessary  to  assign  other  drivers  to 
them,  including  men  who  may  have  been  em- 
ployed for  only  a temporary  rush  period* 

"(5)  We  have  a group  of  official  trucks  which 
are  operated  on  the  refuge  areas.  These  trucks 
operate  possibly  90  per  cent  of  the  time  within 
the  refuge  areas,  but  occasionally  it  is  nec- 
essary to  use  them  for  tripe  for  supplies  and 
other  matters  of  business  outside  of  the  refuge. 
These  trucks  are  not  necessarily  driven  by  one 
particular  man  at  all  times, 

”1  have  had  an  opportunity  to  review  the  opinion 
given  the  Highway  Patrol  with  regard  to  their 
cars,  and  I believe  that  most  of  the  driving  done 
by  their  men  falls  into  a different  classification 
than  that  outlined  above, 

wWe  would  like  to  have  your  opinion  with  regard  to 
the  application  of  this  Act  to  our  department.” 
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Under  date  of  September  26,  1946,  this  department  rendered 
an  official  opinion  to  Colonel  Hugh  H.  Waggoner,  Superintendent, 
Missouri  State  Highway  Patrol,  construing  House  Bill  No,  317, 
passed  by  the  63rd  General  Assembly,  and  known  as  the  Motor 
Vehicle  Safety  Responsibility  Act}  also,  Sections  &445  and 
#443,  R*3,  Mo,  1939,  insofar  as  said  provisions  apply  to  State 
Highway  Patrolmen, 

It  is  the  writer’s  understanding  that  you  have  a copy  of 
said  opinion.  Therefore,  for  the  sake  of  brevity,  this  opinion 
shall  be  considered  more  in  the  nature  of  a supplementary  opinion 
to  the  one  rendered  to  Colonel  Waggoner, 

As  stated  in  the  foregoing  opinion,  the  type  of  license  re- 
quired for  different  employees  depends  upon  the  facts  in  each 
individual  case  and  the  particular  type  of  employment, 

'•  In  reading  the  foregoing  opinion,  we  believe  it  holds  that 
an  employee,  operating  a state-owned  motor  vehicle  that  is  regu- 
larly assigned  to  said  .employee  and  operates  said  motor  vehicle 
in  the  course  of,  or  incidental  to,  his  employment,  bujfc  whose 
principal  occupation  is  not  that  of  operating  said  motor  vehicle, 
shall  be  required  to  apply  for  a registered  operator’s  license. 
However,  this  does  not  apply  to  those  employees  who  only  tem- 
porarily use  said  motor  vehicle  and  not  in  the  course  of,  or  as 
an  incident  to,  their  employment. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  em- 
ployees of  the  Conservation  Commission  coming  within  numbers 
(1)  and  (4)  of  your  request  are  required  to  take  out  a regis- 
tered operator’s  license,  as  provided  in  Section  3443,  Revised 
Statutes  of  Missouri  1939,  subdivision  (f-1)  thereof,  since 
such  employees  regularly  operate  motor  vehicles  belonging  to 
said  Commission  and  assigned  to  them,  and  said  motor  vehicles  are 
operated  as  an  incident  to  said  employment,  but  whose  principal 
occupation  is  not  the  operating  of  such  motor  vehicles. 

Those  employees  of  the  Conservation  Commission  coming  within 
number  (2)  of  your  request  need  not  take  out  any  license  other  than 
the  regular  driver’s  license  required  of  the  operator  of  any  motor 
vehicle,  since  no  motor  vehicles  are  regularly  assigned  to  such 
employees  said  motor  vehicles  are  not  operated  in  the  course  of 
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or  as  an  incident  to  their  employment  and  they  are  not  employed 
primarily  to  drive  said  motor  vehicles. 

It  may  be  that  employees  coming  within  your  request  numbers 
(3)  and  (5)  should  take  out  a registered  operator's  license.  How- 
ever, this  depends  upon  the  facts  in  each  individual  case*  If 
such  employees  regularly  operate  motor  vehicles  belonging  to  the 
Conservation  Commission  in  the  course  of  or  as  an  incident  to  their 
employment,  but  whose  principal  occupation  is  not  the  operation  of 
such  motor  vehicle,  then  they  should  have  a registered  operator's 
license.  This  is  true  even  though  said  motor  vehicles  are  not 
regularly  assigned  to  such  employees,  since  the  statute  does  not 
specifically  require  said  motor  vehicles  be  assigned  to  any  one 
individual. 

It  is  the  further  opinion  of  this  department,  as  held  in 
the  opinion  rendered  to  Colonel  Waggoner,  that  the  provisions 
of  House  Bill  No.  317 » passed  by  the  63rd  General  Assembly,  are 
applicable  to  all  employees  of  the  Conservation  Commission  of  the 
State  of  Missouri, 


Respectfully  submitted, 


AUBREY  R.  HAMMETT,  Jr. 
Assistant  Attorney  General 

APPROVED: 


TTTTTOOT 

Attorney  General 


\ 
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CONSERVATION  COMMISSION:  Land  classified  as  Forest  Crop  Land  for 

25  years  under  House  Bill  No.  1006,  passed 
FOREST  CROP' LAND:  by  the  63rd  General  Assembly,  will  auto- 

matically be  removed  from  such  classifica- 
tion thereafter. 


April  IS,  1947 

' / * J 

Conservation  Commission 
Jefferson  City,  Missouri 


Attention:  Mr.  I.  T.  Bode 
Director 


Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion,  which  reads: 

"One  of  the  prospective  applicants  for 
classification  of  his  land  as  Forest  Crop 
Land  under  the  provisions  of  House  Bill 
1006  of  the  63rd  General  Assembly  has 
raised  a question.  We  would  iike  to  have 
your  opinion  in  order  to  advise  this  man 
wi,th  regard  to  the  question.  The  question 
is,  ’In  the  event  that  the  owner’s  land  is 
classified  as  Forest  Crop  Land  for  a period 
of  25  years,  will  his  land  be  automatically 
removed  from  classification  at  the  end  of 
the  25  years  provided  he  meets  all  of  the 
conditions  attending  to  classification?’ 

"The  point  which  worried  this  individual 
. was  the  thought  that  even  though  the  land 
would  not  be  subject  to  yield  tax  after 
25  years  that  it  might  still  be  considered 
as  Forest  Crop  Land  and  this  might  be  con- 
sidered by  some  individual  as  a lien  upon 
the  property. 

"It  is  my  thought  that  the  intent  of  the 
Act  was  very  definitely  to  terminate  the 
classification  of  the  land  as  Forest  Crop 
Land  at  the  end  of  25  years.  Your  opinion 
in  this  matter  will  be  appreciated.” 

The  primary  rule  of  statutory  construction  is  to  ascertain 
and  give  effect  to  the  lawmakers*  intent,  which  should  be  done 
from  the  words  used,  if  possible.  See  City  of  St.  Louis  v.  Pope, 
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126  3.W.  (2d)  1201,  344  Mo.  479;  Artophone  Corporation  v.  Coale, 

133  S.tf.  (2d)  343,  345  Mo.  344. 

House  Bill  No,  1006,  passed  by  the  63rd  General  Assembly, 
referred  to  in  your  request,  deals  with  the  establishment  of 
what  is  called  and  defined  under  the  act  as  "forest  crop  lands." 
Certain  land,  upon  application  of  the  owner,  may  be  classified 
as  forest  crop  lands,  and  when  so  classified  by  the  Conservation 
Commission,  the  owner  thereof  is  partially  relieved  of  paying 
taxes  against  said  land.  Furthermore,  the  various  political 
subdivisions  wherein  said  lands  are  located,  become  the  recipients 
of  the  payment  of  partial  taxes  against  said  land  from  funds 
appropriated  by  the  Legislature  to  partially  compensate  them  for 
taxes  on  lands  so  classified  under  the  act, 

•j  ' 

There  are  several  provisions  under  House  Bill  No.  1006,  supra, 
which  clearly  indicate  that  such  lands  when  classified  cannot  be 
classified  for  a period  to  exceed  25  years  and  may  be  removed  under 
such  classification  sooner  in  case  of  violation  of  the  provisions 
of  the  act  or  rules  and  regulations  pertaining  thereto,  or  by 
voluntary  request  of  the  owner  thereof.  Section  6 of  said  act 
specifically  allows  the  owner  of  such  lands  when  classified  to 
receive  partial  relief  from  taxation  of  said  lands  during  a period 
not  to  exceed  25  years  in  any  instance,  and  reads: 

"Any  lands  approved  and  classified  by  the 
Commission  as  forest  crop  lands  as  defined 
in  this  act  shall  receive  partial  relief 
from  taxation,  as  hereinafter  provided, 
during  a period  or  periods  of  time  not  to 
exceed  25  years  in  any  instance." 

Under  Section  £ of  the  act  it  provides  that  during  the  time 
such  lands  are  classified  they  shall  be  assessed  in  a certain 
manner,  and  furthermore,  that  when  timber  is  cut  on  such  lands, 
said  timber  shall  be  subject  to  a graduated  yield  tax  and  the 
rate  shown  therein  is  provided  for  a period  not  to  exceed  25 
years,  and  reads: 

"During  the  time  any  such  lands  are  classi- 
fied as  forest  crop  lands  under  this  Act 
they  shall  be  assessed  for  general  taxation 
purposes  at  $1.00  per  acre  and  taxed  at  the 
local  rates  of  the  county  wherein  the  lands 
are  located." 
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Furthermore,  Section  11  provides  in  part  that  land  so 
classified  shall  be  continued  so  long  as  proper  forest  con- 
ditions and  practices  are  maintained  and  for  such  periods  of 
time  as  do  not  exceed  the  provisions  of  this  act,  and  further 
provides  that  the  Commission  may  cancel  such  classification 
for  violations  of  the  provisions  of  said  act,  and,  in  such 
case,  the  land  covered  by  said  classification  shall  be  taxed 
as  other  lands.  Said  section  reads  in  part: 

"When  any  lands  have  been  so  classified 
the  classifications  shall  be  continued  as 
long  as  proper  forest  conditions  and 
practices  are  maintained  and  continued 
thereon,  and  for  such  periods  of  time  as 
do  not  exceed  the  provisions  of  this  Act. 

* * * * If  the  Commission  find  the  pro- 
visions of  this  Act  are  not  being  com- 
plied with,  it  shall  forthwith  cancel 
the  classification  of  such  lands,  sending 
notice  of  such  cancellation  to  the  assessor, 
the  county  clerk  of  the  county  in  which  the 
land  is  situated  and  to  the  owner  of  such 
lands.  Such  lands  shall  thereafter  be 
taxed  as  other  lands." 

Section  11a  of  said  act  prescribes  the  procedure  to  be 
followed  if  the  owner  of  land  under  such  classification  desires 
to  remove  his  land  from  the  classification,  and  reads  in  part: 

"*  * * The  collector  shall  keep  all  records 
of  all  taxes  due  on  said  forest  lands  so 
that  in  the  event  the  owner  of  such  lands 
may  desire  to  remove  his  land  from  the  forest 
class,  he  may  do  so  by  paying  all  of  the  taxes 
carried  against  the  land  based  on  the  assess- 
ment plus  a penalty  equivalent  to  5#  Interest 
thereon,  less  taxes  paid  as  set  up  by  Section 
Whenever  tnis  is  done  by  the  owner  such 
land  shall  automatically  be  dropped  from  the 
forest  crop  land  class." 

In  addition  to  the  foregoing,  all  that  is  required  of  the 
owner  of  classified  land  when  said  classification  has  been 
cancelled,  is  that  he  shall  make  certain  specified  reimbursements. 
This  provision  is  set  out  in  Section  12  of  said  act,  and  reads: 
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”When  a classification  shall  have  been  can- 
celled the  owner  of  such  lands  shall  make 
reimbursement  to  the  state  in  a manner  as 
the  Director  of  Revenue  shall  prescribe  for 
the  reimbursement  which  was  paid  by  the  State 
to  the  county  in  lieu  of  taxes  on  this  land 
while  so  classified  as  forest  crop  land. 

This  payment  shall  not  be  in  excess  of  two 
cents  per  acre  per  yeari  This  tax  shall  be 
in  addition  to  any  annual  tax  or  yield  tax 
which  may  have  been  paid  or  may  be  collected,” 

Furthermore,  under  the  Constitution  of  Missouri,  1875,  we 
doubt  if  such  an  act  would  be  constitutional.  However,  the 
Constitution  of  Missouri,  1945 » contains  a provision  that  does 
permit  such  legislation,  and  said  provision  specifically  grants 
the  Legislature  the  authority  to  encourage  forestry  and  the 
rehabilitation  of  obsolete,  decadent  and  blighted  areas,  provide 
partial  relief  from  taxation  of  such  lands,  and  further  limits 
such  relief  to  a period  to  time  not  exceeding  25  years.  Section 
7,  Article  X,  Constitution  of  Missouri,  1945,  reads: 

’’For  the  purpose  of  encouraging  forestry 
when  lands  are  devoted  exclusively  to  such 
purpose,  and  the  reconstruction,  redevelop- 
ment and  rehabilitation  of  obsolete,  decadent 
or  blighted  areas,  the  general  assembly  by 
general  law,  may  provide  for  such  partial 
relief  from  taxation  of  the  lands  devoted  to 
any  such  purpose,  and  of  the  improvements 
thereon,  by  such  method  or  methods,  for  such 
period  or  periods  of  time,  not  exceeding 
twenty-five  years  in  any  instance,  and  upon 
such  terms,  conditions,  and  restrictions  as 
it  may  prescribe.” 

In  view  of  the  foregoing  provisions,  unquestionably  owners 
of  land  classified  by  the  Conservation  Commission  under  House 
Bill  No.  1006,  supra,  may  cancel  said  classification  as  herein- 
above provided  prior  to  the  period  for  which  said  lands  are 
classified.  However,  under  any  circumstances,  the  law  specific- 
ally prohibits  such  land  being  classified  for  a period  to  exceed 
25  years. 
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CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  land 
classified  under  House  Bill  No.  1006,  passed  by  the  63rd  General 
Assembly,  for  a period  of  25  years  will  automatically  be  removed 
from  any^  further  classification  in  the  absence  of  further  agree- 
ments executed  by  and  between  the  landowner  and  the  Conservation 
Commission, 


Respectfully  submitted, 


APPROVED: 


AUBREY  R.  HAMNETT,  Jr. 
Assistant  Attorney  General 


£.  TAylor 

Attorney  General 
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: Assembly  on  the  duties  and  liabili- 
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April  2*9  UNV 


Honorabla  Bart  Cooper 
Director 

Department  of  Buaineas  ami  Administration 
State  Office  Building 
Jefferson  City,  Missouri 


Dear  Mr.  Coopers 


This  will  acknowledge  your  letter  requesting 
an  opinion  from  this  Department  defining  the  terms 
and  interpretation  of  sub-section  (c)  of  Section  4 
of  Senate  Committee  Substitute  for  Senate  Bill  No. 
348,  with  reference  to  the  questions  raised  in  your 
letter. 


Your  letter  la  as  follows i 

"Would  you  please  give  me  your  in- 
terpretation of  subsection  (c).  Sec- 
tion 4,  page  3,  S.C.S.S.B.  348,  with 
reference  to  the  following  questions: 

"1,  Is  it  mandatory  that  the  Dir- 
ector of  the  Department  of  Busi- 
ness and  Administration  procure 
the  items  listed,  or  can  he  desig- 
nate the  Division  heads  to  continue 
to  do  their  own  procurement,  if  It 
seems  more  economical  to  the  State 
for  them  to  do  so,  in  as  much  as  all 
items  over  v50  must  be  purchased 
through  the  Procurement  Division, 
whether  purchasing  is  done  by  Direct- 
or or  Division  heads? 

m2.  In  case  the  Director  of  the 
Department  of  Business  and  Admin- 
istration does  not  meet  this  re- 
quirement, would  his  bondsmen  be 
liable,  since  there  is  no  apparent 
shortage  of  funds  or  financial  loss 
to  the  State  resulting  from  his 
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failure  to  do  so? 

"3*  In  case  you  hold  that  the  Direct- 
or of  the  Department  of  Business  and 
Administration  must  procure  the  items 
named  in  the  law,  would  the  require- 
ment be  met  if  he  checked  the  requisi- 
tions and  approved  or  rejected  them? 

If  approved,  could  he  designate  the 
Division  head  as  his  agent  to  purchase 
items  where  the  bill  amounted  to  less 
than  #50? 

"4.  In  case  the  Director  of  the  De- 
partment of  Business  and  Administration 
disapproved  all  or  part  of  the  items  in 
the  requisition.  Is  his  decision  final 
or  does  the  Division  head  have  the  right 
of  appeal?  If  so,  to  whom? 

"5®  Would,  in  your  opinion,  the  Direotor 
of  Business  and  Administration  be  requir- 
ed to  keep  a set  of  books  covering  the  ap*. 
propriations  of  all  divisions,  showing 
commitment  and  balance  on  hand  in  each 
fund  for  each  of  the  Divisions,  in  as 
much  as  this  record  is  kept  by  the  Divi- 
sion, by  the  Comptroller  and  by  the 
Auditor,  and  would  be  purely  a duplica- 
tion of  effort? 

"Your  ruling  on  this  particular  section  is 
pertinent  to  and  will  clarify  the  meaning 
of  a similar  section  in  S.C.3.S.B.  297, 

Mr,  M,  E,  Morris,  as  well  as  myself,  is 
much  Interested  in  your  reply, 

MI  would  greatly  appreciate  a reply  at  your 
earliest  possible  convenience," 

It  will  be  necessary,  we  think,  to  discuss  and 
construe  other  sections  of  said  Senate  Bill  No,  348,  as 
well  as  sub-section  (c)  of  Section  4,  of  said  Senate  Bill 
No,  348,  in  arriving  at  a reasonable  construction  of  the 
intent  of  the  Legislature  in  enacting  said  bill,  and  its 
ultimate  directive  effect  upon  the  Department  of  Business 
and  Administration  and  the  different  divisions  thereof, 
respecting  their  duties  and  powers® 
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Section  4 of  said  Senate  Bill  Ho.  348  is  as  follows: 

“Section  4.  It  shall  be  the  duty  of  the  director 
of  the  department  of  business  and  administration 
and  he  shall  have  power,  except  as  to  the  public 
service  commission,  to: 

"(a)  Investigate,  assemble,  develop  and  study 
information  regarding  the  structure  and  opera- 
tion of  the  divisions  in  the  department  of  busi- 
ness and  administration  and  recommend  to  the  head 
or  heads  of  the  divisions  such  changes,  if  any, 
in  administrative  practices,  and  recommend  to  the 
General  Asseiably  such  changes,  if  any,  in  the  law 
as  in  the  opinion  of  the  director  will  result  in 
coordination  of  the  work  of  the  divisions  in  the 
department  and  in  greater  efficiency  and  economy, 

" (b)  Prepare,  with  the  cooperation  of  the  various 
divisions  included  in  the  department,  estimates  in- 
cluded in  the  department,  estimates  of  the  require- 
ments for  appropriations  for  the  department  and  for 
each  division  in  the  department. 

M(c)  Procure,  on  requisition  of  the  heads  of  the 
various  divisions,  either  through  the  purchasing 
agent  or  by  other  means  authorised  by  law,  supplies, 
materials,  equipment,  or  contractual  services  for 
the  department  and  for  each  division  in  the  de- 
partment . 

“(d)  Prescribe,  as  far  as  practicable,  a central 
system  for  payroll  and  accounting  for  the  several 
divisions  in  the  department, 

M(e)  Recommend  to  the  heads  of  the  several  divi- 
sions in  the  department  cooperation  with  each  - 
other  in  the  use  of  employees,  land,  buildings, 
quarters,  facilities  and  equipment,  and  to  this 
end  the  heads  of  the  respective  divisions  in  the 
department  are  empowered,  subject  to  the  approval 
of  the  director,  to  cooperate  with  each  other  in 
the  use  of  employees,  land,  buildings,  quarters, 
facilities  and  equipment. 

M(f)  Prepare  and  submit  to  each  regular  session 
of  the  general  assembly  and  to  the  governor  a re- 
port of  the  activities  of  the  department,  includ- 
ing the  activities  of  each  division  in  the  depart- 
ment, which  report  shall  b#  in  lieu  of  any  report 
now  required  by  law  for  any  department  or  office, 
the  powers  and  duties  of  which  are  by  this  act 
vested  in  a division  in  the  department," 


* 1 
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The  particular  query  of  your  letter,  in  which 
you  submit  five  different  and  distinct  questions  to  be 
answered  is  directed  to  the  effect  of  sub-section  (c) 
of  said  Section  4 of  Senate  Bill  No,  348. 

We  will  discuss  and  construe  said  sub-section 
(c)  of  said  Section  4 accordingly,  as  it  provides  the 
basis  for  the  questions  to  be  answered  in  the  five  sever- 
al paragraphs  of  your  letter. 

Your  first  question  is,  whether  it  is  mandatory 
that  the  Director  of  the  Department  of  Business  >and  Ad- 
ministration under  said  sub-section  (c)  shall  procure 
the  items  listed  in  requisitions  from  the  departmental 
heads,  or  whether  he  may  delegate  such  power  and  auth- 
ority to  the  different  heads  themselves « 

We  believe  it  is  necessary  here  to  repeat  the 
preamble,  or  Introductory  part,  of  said  Section  4 and 
said  sub-section  (c)  to  intelligibly  consider  these 
questions  submitted.  Said  preamble  and  said  sub-section 
(c)  are,  respectively,  as  follow,: 

"Section  4.  It  shall  be  the  duty  of 
the  director  of  the  department  of  busi- 
ness and  administration  and  he  shall 
have  power,  except  as  to  the  public 
service  commission,  to: 

*■  •?!-  * «•  * -55-  -Vr  * •>:-  ft  * « 

" (e)  Procure,  on  requisition  of  the 
heads  of  the  various  divisions,  either 
through  the  purchasing  agent  or  by 
other  means  authorized  by  law,  supplies, 
materials,  equipment,  or  contractual 
services  for  the  department  and  for 
each  division  in  the  department,” 

Other  sections  of  said  Senate  Bill  No,  348  and 
sub-sections  of  Section  4 must  be  carried  along,  we  be- 
lieve, with  the  construction  of  said  sub-section  (e)  as 
bearing  upon  the  question  as  to  whether  the  terms  of 
said  preamble  of  3ection  4 and  sub-section  (c)  are  man- 
datory or  directory, 

There  is  no  provision  in  said  Senate  Bill  No. 

348  declaring  a penalty  against  the  Director  of  the  De- 
partment of  Business  and  Administration,  or  which  renders 


Honorable  Bert  Cooper  -5- 


his  actions  illegal  or  void  as  a consequence  of  failure 
to  comply  literally  with  the  terms  of  said  sub-section 
(c)  of  said  Section  4 of  Senate  Bill  Ho*  348,  which  there 
should  be  in  order  for  said  section,  or  any  part  thereof, 
to  be  mandatory. 

The  rule  of  construction  of  whether  a statute, 
or  any  part  thereof,  is  mandatory  or  directory  is  stated 
in  59  C.J.  1072,  Section  630,  as  follows: 

HA  mandatory  provision  in  a statute  is  one, 
the  omission  to  follow  which  renders  the 
proceeding  to  which  it  relates  illegal  and 
void,  while  a directory  provision  is  one 
the  observance  of  which  is  not  necessary 
to  the  validity  of  the  proceeding;  * # * B* 

The  preamble  to  said  Section  4 of  said  Senate  Bill 
No*  348,  states,  as  is  hereinabove  quoted,  "It  shall  be 
the  duty  of  the  director  * # * H*  This  phrase  Is  stated 
in  59  C.J.  1087,  to  have  the  following  Import  and  meaning: 

v<  # So  the  phrase  *it  shall  be  the 
duty*  is  ordinarily  merely  directory 0 

•K  « * % 

There  is  no  Missouri  case  that  we  can  find  con- 
struing the  phrase  above  quoted  from  59  C.J.  1087.  The 
case  of  County  Commissioners  vs*  Meekinsfr  50  Md*  28,  was 
a case  in  which  there  was  a question  before  the  Supreme 
Court  of  Maryland,  whether  the  Legislature  of  that  State 
had  enacted  laws  strictly  according  to  the  requirements 
of  the  Constitution  of  the  State.  In  holding  that  the 
statute-,  with  respect  tp  saying  M it  shall  be  the  duty 
of  the  General  Assembly, ♦ was  directory  and  not  mandatory, 
the  Supreme  Court  of  Maryland,  l*c.  45,  said: 

"■ft  Neither  is  a law  inoperative  and 
' void,  because  it  is  not  enacted  in  Ar- 
ticles and  sections  as  directed  by  the 
29th  section  of  Article  3,  of  the  Con- 
stitution* This  section  of  the  Consti- 
tution, so  far  as  it  was  intended  to  be 
mandatory,  uses  language  apt  and  appro- 
priate for  that  purpose#  In  the  first 
part  of  the  section  it  is  provided  that 
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the  laws  passed  by  the  General  Assembly 
shall  embrace  but  one  subject,  and  that 
shall  be  described  In  their  titles;  that 
no  law  shall  be  revived  or  amended  by 
its  title  only;  that  no  law  shall  be  con- 
strued by  reason  of  its  title  to  grant 
powers,  &c.,  and  so  down  to  where  it 
comes  to  provide  for  the  amendment  of 
laws  already  in  existence,'  and  for  the 
enactment  of.  original  laws,  when  the 
mandatory  language  is  changed,  and  pro- 
vision is  then  made  that  * it  shall  be 
the  duty  of  the  General  Assembly.*  &c. 

This  Is  merely  directory,  and  while  in 
the  passage  of  the  Acts  of  1870,  ch. 

449,  and  1878,  ch.  160,  the  Legislature 
may  have  failed  to  discharge  the  duty 
imposed  upon  it,  the  Acts  themselves 
are  valid,” 

The  question  of  when  a statute  is  to  be  construed 
as  mandatory,  or  merely  directory,  was  before  our  Supreme 
Court  in  Bane  in  the  case  of  State  ex  rel.  vs.  Brown,  33 
S.W.  (2d)  104,  The  Court  in  its  opinion,  l.c,  107,  dis- 
tinguishing between  a mandatory  provision  and  a directory 
provision  of  a statute,  which  we  believe  is  pertinsnt  here, 
and  decisive  of  the  question,  said* 

" *A  mandatory  provision  is  one  the  omission 
to  follow  whioh  renders  the  proceeding  to 
which  it  relates  illegal  and  void,  while  a 
directory  provision  is  one  the  observance 
of  which  is  not  necessary  to  the  validity 
of  the  proceeding.  Directory  provisions 
are  not  intended  by  the  legislature  to  be 
.disregarded,  but  where  the  consequences 
of  not  obeying  them  in  every  particular 
are  not  prescribed  the  courts  must  judicially 
determine  them.  There  is  no  universal 
rule  by  which  directory  provisions  in  a 
statute  may,  in  all  circumstances,  be  dis- 
tinguished from  those  which  are  mandatory. 

In  the  determination  of  this  question,  as 
of  every  other  question  of  statutory  con- 
struction, the  prime  object  is  to  ascertain 
the  legislative  intention  as  disclosed  by 
all  the  terms  and  provisions  of  the  act  in 
relation  to  the  subject  of  legislation  and, 
the  general  object  intended  to  be  accom- 
plished. Generally  speaking,  those  pro- 
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visions  which  do  not  relate  to  the 
essence  of  the  thing  to  be  done  and  as 
to  which  compliance  Is  a matter  of  con- 
venience rather  than  substance  are  di- 
rectory, while  the  provisions  which  re- 
late to  the  essence  of  the  thing  to  be 
done,  that  Is,  to  matters  of  subBtance, 
are  mandatory,*  25  R.C.L.  Sec,  14  pp, 

766,  767,“ 

Again,  our  Supreme  Court  had  before  It  the  ques- 
tion of  whether  a statute  was  mandatory  or  merely  direct- 
ory in  its  terms  in  the  case  of  State  vs.  Bird,  244  S.W, 
938,  That  was  a case  where  the  question  arose  whether 
the  signing  by  the  county  superintendent  of  schools  of 
plats  to  be  ported  for  a proposed  consolidation  of  school 
districts  was  mandatory  or  merely  directory.  It  appears 
that  the  county  superintendent  overlooked  signing  the 
plats.  In  holding  that  the  statute  providing  that  the 
county  superintendent  should  sign  suoh  plats  was  directory 
and  not  mandatory,  the  Court,  l,c,  939,  saldt 

"Under  a more  general  rule,  this  con- 
struction may  be  sustained,  in  that, 
if  a statute  merely  requires  certain 
things  to  be  done  and  nowhere  pre- 
scxlbes  the  result  that  shall  follow 
if  such  things  are  not  done,  then  the 
statute  should  be  held  to  be  directory. 

The  rule  thus  stated  Is  in  harmony 
with  that  other  well-recognised  canon 
that  statutes  directing  the  mode  of 
proceedings  by  public  officers  are  to 
be  held  to  be  directory  and  are  not  to 
be  regarded  ae  essential  to  the  valid- 
ity of  a proceeding  unless  it  be  so 
declared  by  the  law.  State  v,  Cooke, 

14  Barb,  (N.Y.)  259,  By  this  we  mean 
that  if  a fair  consideration  of  the 
statute  shows  that,  unless  the  Legis- 
lature intended  compliance  with  the 
proviso  to  be  essential  to  the  validity 
of  the  proceedings,  which  nowhere  ap- 
pears, then  it  is  to  be  regarded  as 
merely  directory.  People  v,  Thompson, 

67  Cal,  627,  9 Pac,  833;  Kenfield  v, 

Irwin,  52  Cal,  164;  Westbrook  v, 

Rosborough,  14  Cal,  180}  Jones  v0 
State,  1 Kan,  273," 
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It  would  be  reasonable  to  conclude,  we  think, 
that  since  there  Is  no  other  clause  or  sentence  in-said 
Section  4 of  said  Senate  Bill  No,  348  making  Section  4, 
or  the  results  of  the  authority  therein  directed  to  be 
used,  invalid,  if  not  carried  out  precisely  as  stated, 
and  under  the  above  cited  authorities,  distinguishing 
between  mandatory  and  directory  statutes,  sub-section  (c) 
of  Section  4 of  said  Senate  Bill  No,  348  is  directory 
and  not  mandatory. 

This,  we  trust,  will  answer  the  first  question 
in  your  request  for  this  opinion. 

Your  second  inquiry  as  included  in  the  copy  of 
your  letter  hereinabove  made,  is  as  to  the  liability  of 
the  director* a bond  in  case  the  director  does  not  do  the 
procuring  (purchasing,  we  assume  is  meant)  of  the  sup- 
plies, materials,  equipment  or  contractual  services  for 
the  Department,  himself,  but  delegates  such  duties  to 
each  division  head  in  the  Department,  where  there  would 
occur  no  financial  loss  to  the  State, 

Under  the  title  of  bonds,  which  would  include 
official  bonds,  11  C,J,3,,  Section  57,  page  432,  as  to 
the  amount  and  extent  of  liability  of  a bond,  states  the 
following  text: 

"The  object  of  a penalty  in  a bond  is 
to  limit  the  obligation  of  the  signers, 
and  in  the  absence  of  a condition  ex- 
tending his  liability  a surety  cannot 
be  held  liable  for  more  than  the  penal 
sum  named*  Also,  the  liability  of  a 
surety  on  a statutory  bond  cannot  be 
enlarged  by  implication  beyond  its  terms 
and  its  statutory  office. 

The  liability  on  a bond  under  early  common  law 
is  stated  in  11  G.J.3.,  page  508,  Section  130,  as  follows: 

"Under  the  early  common  law  plaintiff, 
in  an  action  on  a bond,  whether  it  was 
made  to  secure  the  performs* ce  of  cov- 
enants or  agreements  or  whether  it  was 
to  be  void  on  the  performance  of  con- 
ditions named  in  it  whieh  the  obligor 
was  not  otherwise  bound  to  perform,  if 
entitled  to  a recovery,  was  entitled  to 
the  penal  sum, 
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This  rule  has  been  modified  by  statutes  so  that 
the  measure  and  amount  of  recovery  is  confined  to  the 
actual  damages  proven#  11  C.J.S,*  page  509*  states  this 
text : 

"The  measure  of  compensatory  damages 
for  breach  of  a bond  is  determined 
by  the  principles  applicable  to  con- 
tracts generally*  as  stated  in  the 
title  Damages  Secs#  75-79*  17  C.J, 
p 847  note  60  et  seq.;  * * * % 


11  C* J.S.*  page  510*  respecting  bonds  to  secure 
compliance  with  law,  states  the  following  text: 

"Where  a statute  requires  the  execu- 
tion of  a bond  to  the  state*  or  to  the 
United  Statee*  for  a fixed  penalty* 
conditioned  for  a compliance  with  the 
, laws  in  the  respects  named  therein* 

the  penalty  named  in  the  bond  is  the 
measure  of  damages  for  its  breach,  or 
rather  is  a punishment  inflicted  by 
the  sovereign  for  the  violation  of 
a pledge  to  observe  its  law*  unless 
the  statute  under  which  the  bond  is 
given  or  the  bond  itself*  read  in  the 
light  Of  the  statute,  indicates  a less 
or  different  measure.  It  has  been  held* 
however,  that  such  bonds  are  to  be  con- 
sidered like  any  other  penal  bond,  and 
that  only  the  actudl  damages  caused  by 
the  breach  can  be  recovered  by  the  state,, 

* «•  * " # 

The  question  of  the  amount  of  recovery  on  a penal 
bond  was  before  our  Supreme  Court  in  the  case  of  Barnes 
vs.  Webster*  16  Mo.  258,  In  holding  that  only  such  actual 
damages  as  are  occasioned  by  breach  of  a bond  may  be  recov 
ered,  the  Court,  l.o.  265,  264,  said: 

"By  the  common  law,  when  a bond  was  given 
for  the  payment  of  money,  with  a defeas- 
ance to  be  void  upon  the  performance  of 
a collateral  undertaking*  If  there  was  a 
breach  of  the  condition*  the  whole  penalty 
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was  forfeited  and  might  be  recovered 
in  an  action  on  the  bond*  Courts  of 
chancery*  however,  whose  province  it 
was  to  relieve  against  forfeitures, 
would  restrain  the  collection  of  the 
penalty  and  compel  the  plaintiff  to 
receive  such  damages  as  he  had  actually 
sustained.  The  statute  of  8 and  9 of 
William  III,  dispensed  with  the  neces- 
sity of  resorting  to  ehanoery,  by  re- 
quiring the  plaintiff  to  set  out  the 
breaches  and  show  the  damages  occasion- 
ed thereby,'  Judgment  was  entered  for 
the  penalty,  and  a memorandum  was  en- 
dorsed on  the  execution,  that  it  might 
be  discharged  by  the  payment  of  the 
damages  assessed  and  the  costs,  * « «•", 


Our  Supreme  Court  h$.d  the  same  question  before 
it  in  the  case  of  State  ex  rel,  Ford  vs,  Ellison,  28V 
Mo,  683*  The  Supreme  Court  again  said  that  only  actual 
damages  may  be  recovered  for  the  breach  of  a bond*  The 
Court**  language,  l*c*  693,  694,  in  so  holding,  la  as 
follows  * 


n#  # * The  rule  has  never  been  recog- 
nized in  this  State  that  the  obligee 
upon  the  breach  of  a condition  was  en- 
titled to  a Judgment  for  the  full  pen- 
alty of  a bond  when  a less  sum  was  ac- 
tually due*  As  was  said  in  Burnside 
v*  Wand,  170  Mo*  l,c,  560*  *0ur  law  is 
opposed  to  forfeitures.  It  has  ever  been 
considered  unconscionable  to  demand  the  , 
full  penalty  when  a lesser  sum  is  actually 
due*  Hence,  it  has  ever  been  the  law  In 
our  State  that  in  suits  upon  penal  bonds 
the  obligor  can  discharge  himself  by  pay- 
ing what  is  really  due  with  interest  and 
cost,  and  thereupon  the  cause  is  discon- 
tinued** " 

It  would,  therefore,  be  prudent  and  safe,  we  thinlc, 
to  conclude  that  since  the  terms  of  said  Section  4 of  said 
Senate  Bill  Ho*  348,  hereinabove  noted,  are  directory  merely. 
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and,  as  it  is  assumed,  there  would  follow  no  loss  or 
damage  to  the  State  for  the  failure  of  the  Director  to 
actually  procure  or  purchase  the  supplies,  materials, 
ete,,  but  instead,  delegated  that  authority  and  the 
performance  thereof  to  the  division  heads  in  his  De- 
partment, there  would  be  no  liability  on  the  Director’s 
bond.  We  believe  the  above  properly  answers  your  second 
question. 

This  brings  us  to  question  three  in  your  letter 
requesting  this  opinion  as  to  whether  the  statute  would 
be  sufficiently  complied  with  if  the  Director  of  the  De- 
partment of  Business  and  Administration  checked  the  re- 
quisitions of  the  division  heads  in  the  procurement  of 
necessities  for  the  operation  of  the  Department,  and  ap- 
proved or  rejected  them. 

We  believe  that  it  would  be  necessary  for  the 
Director  of  the  Department  of  Business  and  Administration 
to  carefully  check  the  requisitions  made  by  his  subordi- 
nates in  the  procurement  of  any  necessities  for  the  De- 
partment, We  believe  that  prudence  and  safety,  to  avoid 
loss  and  possible  liability  under  his  bond,  would  require 
that  the  Department  heads  keep  a strict  record  of  their 
actions  and  requisitions  In  procuring  and  purchasing  items 
for  the  several  Departments,  and  that  reports  thereof  be 
periodically,  and  at  reasonably  frequent  times,  made  to 
the  Director,  the  same  to  be  kept  by  him  in  properly  in- 
dexed and  aystemized  files,  so  that  he  may  at  all  times 
have  a check  upon  the  actions  of  his  subordinates,  and 
have  such  data  ready  for  filing  consolidated  reports  to 
be  made  to  the  Governor  and  the  Legislature  as  required 
in  sub-section  (f)  of  said  Section  4 of  said  Senate  Bill 
No,  348, 

We  believe  that  the  observance  of  the  above  sug- 
gested precautions  and  measures  will  meet  the  requirements 
of  said  sub-section  (e)  of  said  Section  4 of  Senate  Bill 
No,  348,  We  do  not  see  the  necessity  or  advisability  of 
designating  a division  head  as  the  agent  of  the  Director, 
as  suggested  in  question  three  of  your  letter.  All  divi- 
sion heads  in  your  Department  are,  both  in  effect,  and 
authority,  the  "agents”  of  the  Director,  The  Director 
of  the  Department  of  Business  and  Administration,  is,  by 
the  terms  of  said  Senate  Bill  No,  348,  the  over-all  auth- 
ority in  the  Department,  and  it  seems  that  the  intent  of 
the  Legislature  was  that  the  division  heads  should  be,  and 
are  to  be.  considered  as  the  agents  of  the  Director  of  the 
Department.  We  believe,  in  keeping  with  their  responsibili- 
ty to  the  Director  of  the  Department,  and  with  his  authority 
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over  the  actions  of  the  division  heads,  the  Director 
would  have  ample  authority  to  authorize  the  division 
heads  to  purchase  Items  where  the  bill  amounted  to  less 
than  | 50, 

We  believe  this  will  answer  question  three  In 
your  letter. 

The  next  question  you  submit  is  in  paragraph  four 
of  your  letter  whether,  in  case  the  Director  of  the  De- 
partment of  Business  and  Administration  disapproves  all 
or  any  part  of  the  items  submitted  in  a requisition  of  a 
division  head,  his  decision  shall  be  final,  or  does  the 
division  head  have  the  right  of  appeal?  And,  If  so,  to 
whom  would  he  appeal? 

Senate  Bill  No*  348  creates  no  right  of  appeal 
by  the  division  heads  from  any  order  or  decision  by  the 
Director  of  Business  and  Administration, 

The  right  of  appeal  Is  purely  statutory.  If  the 
statute  does  not  provide  for  the  right  of  appeal  from 
any  decision  or  action  of  a Court,  administrative  body, 
or  any  other  public  entity,  there  is  no  right  of  appeal, 

3 C* J,  316,  states  the  rule  as  follows* 

MThe  proceeding  by  appeal  was  entirely 
unknown  to  the  common  law.  It  is  of 
civil-law  origin,  and  was  Introduced 
therefrom  into  courts  of  equity  and 
admiralty.  Consequently,  the  remedy 
by  appeal  in  actions  at  law,  and  In 
this  country  In  equity  also,  is  purely 
of  constitutional  or  statutory  origin, 
and  exists  only  when  given  by  some  con- 
stitutional or  statutory  provision. 

Our  Supreme  Court  has  ruled  upon  the  principle 
that  an  appeal  may  only  be  had  when  provided  by  consti- 
tutional or  statutory  authority  in  many  oases.  One  case 
is  the  case  of  Poster  vs,  Sayman,  257  Mo,  305.  The  Court, 
l.c.  308,  309,  in  sustaining  its  long  established  rule  that 
appeals  are  purely  statutory,  saidt 

"It  is  a minor  premise  to  this  dis- 
cussion that  appeals  are  wholly  crea- 
tures of  the  statute,  and  that  the 
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right  of  appeal  does  not  exist  except 
where  expressly  given.  This  is  funda- 
mental, or  if  not  fundamental  well- 
settled,  * * ", 

Senate  Bill  No,  196  passed  by  the  63rd  General 
Assembly  does  provide  in  Section  10  (a)  and  10  (b)  that 
any  person  aggrieved  by  the  decision  of  an  administrative 
body  against  him  in  a ” contested  case1*  may  appeal,  or 
have  the  decision  reviewed  by  the  proper  Courts,  unless 
some  other  provision  for  judicial  review  is  provided  by 
statute.  The  terms  of  Senate  Bill  No,  196  would  not  ap- 
ply here. 

We  have  seen  that  said  Senate  Bill  No*  348  does 
not  itself  provide  for  an  appeal  from  any  order  or  deci- 
sion of  the  Director  of  the  Department  of  Business  and 
Administration, 

We  take  it  that  it  will  not  be  asserted  that  if 
a division  head  in  the  Department  of  Business  and  Admin- 
istration should  disagree  with  his  chief  on  the  question 
of  procurement  or  purchase  of  supplies,  materials  or 
equipment  for  his  division,  it  could  not  be  properly  call- 
ed a "contested  case"*.  It  might  be  an  honest  difference 
in  opinion,  hut  the  opinion  and  decision  of  the  Director 
of  the  Department  of  Business  and  Administration  should, 
and  would,  control#  There  Is  no  provision  for  an  appeal 
from  his  decision  provided  in  said  Senate  Bill  No.  348,  or 
elsewhere,  as  we  view  the  situation. 

This,  then,  brings  us  to  the  last  question  sub- 
mitted in  paragraph  five  of  your  letter,  whether  the  Di- 
rector of  Business  and  Administration  is  required  to  keep 
a set  of.  books  covering  the  appropriations  of  all  divi- 
sions, showing  commitments  and  balance  on  hand  in  each 
fund  for  each  division,  inasmuch  as  this  record  is  kept 
by  the  several  divisions,  by  the  Comptroller  and  Auditor, 

We  do  not  find  any  direct  authority  or  require- 
ment in  said  Senate  Bill  No*.  348  requiring  such  a set  of 
books  to  be  kept  by  the  Director  of  the  Department  of  Busl 
ness  and  Administration#  We  think  this  question  is  reason 
ably,  or  at  least  partially,  answered  in  the  reply  herein 
to  your  question  three#  Inasmuch  as  your  letter  states 
that  the  divisions,  the  Comptroller  and  the  Auditor  keep 
such  records  showing  the  commitments,  balance  on  hand  in 
fund  for  each  of  the  divisions,  we  do  not  believe  that  it 
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ia  required  by  the  law,  or  that  it  la  necessary  for 
your  Department  to  keep  a general,  separate,  indivi- 
dual set  of  books*  We  refer  again  to  the  suggestions 
in  this  opinion  in  answer  to  your  question  three  that 
reports  of  their  activities  should  periodically  be  made 
by  the  division  heads  to  the  Director  of  the  Department 
of  Business  and  Administration,  in  part  to  supply  the 
necessary  facts  for  him  to  keep  a proper  cheek  on  the 
several  divisions*  and  for  the  purpose  of  making  his 
reports  to  the  Governor  and  the  Legislature  as  is  pro- 
vided in  sub-section  (f)  of  said  Senate  Bill  No#  348# 

It  appears  that  it  was  the  intention  of  the 
Legislature  for  the  Director  of  the  Department  of  Busi- 
ness and  Administration,  and  the  division  heads,  all 
employees,  assistants,  clerks  and  others^  to  co-operate 
in  the  administration  of  this  Department,  both  as  to  the 
question  of  the  saving  of  expense,  and  for  the  efficiency 
of  the  administration  of  the  Department  Itself*  Therefore 
it  appears  that  the  terms  of  Senate  Bill  No,  348  which  you 
have  asked  us  to  construe  are  directory  and  not  mandatory, 
and  that  compliance  with  the  terms  of  said  Senate  Bill  No* 
348  will  be  properly  met  as  we  have  sought  to  outline  them 
hereinabove, 

CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  Department: 

1)  That  the  terms  and  provisions  of  sub-section 

(c)  of  Section  4 of  Senate  Bill  No*  348,  are  not  mandatory 
but  directory*  . 

2)  That  in  case  the  Director  of  the  Department 
of  Business  and  Administration  does  not  personally  pro- 
cure and  purchase  the  supplies  and  necessary  equipment" 
for  the  divisions  of  his  Department,  there  would  be  no 
liability  on  his  bond,  if  there  was  no  loss  to  the  State 
by  his  so  doing* 

3)  ' That  it  would  comply  with  the  requirements 

of  said  sub-section  (e)  of  said  Section  4 if  the  Director 
of  the  Department  of  Business  and  Administration  checked 
the  requisitions  made,  by  the  divisional  heads  and  approved 
or  rejected  such  requisitions*  as  the  case  might  require, 
and  that  when  a requisition  is  approved,  he  may  delegate 
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to  the  division  heads  the  authority  to  purchase  items 
amounting  to  less  than  $50* 

4)  That  in  case  the  Director  of  Business  and 
Administration  disapproves  all,  or  a part  of  the  items, 
in  any  requisition  from  any  division  head,  his  decision 
would  be  final,  and  there  would  be  no  appeal  from  his 
decision, 

5)  That  it  is  not  required  in  said  Senate  Bill 
No,  348  that  the  Director  of  Business  and  Administration 
keep  a separate  set  of  books  covering  appropriations  of 
the  several  divisions,  commitments,  and  balance  on  hand 
in  each  fund  for  any  of  the  divisions  since,  as  it  1s 
said,  such  records  are  kept  by  each  division  relating  to 
its  own  activities,  by  the  Comptroller  and  by  the  Auditor 


Respectfully  submitted. 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


APPROVED ; 


J.  E. . TAYLOR 
Attorney  General 


DEPARTMENT  OP  BUSINESS  AND  : Duties  of  Director  of  the  Department 
ADMINISTRATION  : of  Business  and.  Administration  in 

: making  consolidated  report  to  the 
: Legislature  and  to  the  Governor  of 
: the  activities  of  the  divisions  in 
: his  Department  under  sub-section 

April  29  1947  (f)  of  Section  4 of  Senate 

* Bill  No0  348c 


Honorable  Bert  Cooper 
Director 

Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Mr,  Cooper: 

This  will  acknowledge  your  letter  requesting 
the  opinion  of  this  Department  on  the  terms  and  effect 
of  sub-section  (f)  of  Section  4 of  Seriate  Bill  No,  348, 
Your  letter  Is  as  follows* 

"Would  you  please  give  me  your  in- 
terpretation of  paragraph  *f»  Sec- 
tion 4,  pages  3 and  4 of  Senate  Com- 
mittee Substitute  for  Senate  Bill 
348,  passed  by  the  Sixty -third  Gen- 
eral Assembly?  The  following  ques- 
tions are  of  immediate  concern  to 
us* 

"1,  Does  the  consolidated  report 
made  by  the  Director  of  Business 
and  Administration,  as  required  by 
the  aforesaid  law,  exempt  each  of 
the  divisions  of  the  department 
from  all  other  reports  here-to-fore 
required  by  the  law?  For  example* 

Is  the  Commissioner  of  Finance  re- 
lieved from  the  requirements  of  Sec-  - 
tion  7884,*  1939  Statutes  and  the  re- 
quirements of  the  other  statutes  per-  ' 
taining  to  the  subject,  if  any?  Again, 
is  the  Superintendent  of  the  Division 
of  Insurance  exempt  from  the  require- 
ments of  Sections  5792,  5797  and  15005 
and  other  statutes  pertaining  to  the 
same  subject.  If  any? 

"2,  May  the  consolidated  report  of 
the  director  of  the  Department  of 
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Business  and  Administration  be  pub- 
lished in  sections,  each  covering  a 
divisionT  If  so,  what  form  would 
you  suggest?" 

The  preamble  In  said  Section  4 of  said  Senate 
Bill  No#  348,  and  said  sub-section  (f)  of  said  Section 
4,  are  as  follow* 

"Section  4#  It  shall  be  the  duty  of 
the  director  of  the  department  of  busi- 
ness and  administration  and  he  shall 
have  power,  except  as  to  the  public 
service  commission,  tot 

/ 

* * •a-#*****##*##-*##** 

" (f)  Prepare  and  submit  to  each  regu- 
lar session  of  the  general  assembly  and 
to  the  governor  a report  of  the  activities 
of  the  department,  including  the  activi- 
ties of  each  division  in  the  department, 
which  report  shall  be  in  lieu  of  any  re- 
port now  required  by  law  for  any  depart- 
ment or  office,  the  powers  and  duties 
of  which  are  by  this  act  vested  in  a 
division  in  the  department." 

Your  letter  is  directed  in  particular  to  the  in- 
terpretation by  this  Department  of  the  question  whether 
the  consolidated  report  required  to  be  made,  and  which 
no  doubt  will  be  made,  under  said  sub-section  (f),  exempts 
each  of  the  divisions  of  ths  Department  of  Business  and 
Administration  from  making  all  other  reports  required  to  be 
made  by  such  departments  of  State  government  before  Senate 
Bill  No,  348  was  enacted,  and  which  departments  have  been 
included  in  the  Department  of  Business  and  Administration. 
You  ask  the  direct  question  whether  the  Commissioner  of 
Finance  is  relieved  from' making  the  report  required  in  Sec- 
tion 7884,  R.S,  Mo.  1939,  and  if  the  Superintendent  of  the 
Division  of  Insurance  is  exempt  from  making  the  reports  by 
that  Department  heretofore  required  by  Sections  7884,  5792, 
5797  and  15005,  R.S.  Mo.  1939. 

Sub-section  (f)  of  said  Section  4 of  said  Senate 
Bill  No.  348,  provides  for  what  we  believe  you  very  aptly 


Honorable  Bert  Cooper 


-3 


designate  as  a "consolidated1*  report  to  each  regular  ses- 
sion of  the  General  Assembly,  and  to  the  Governor,  of  the 
activities  of  the  Department,  including  the  activities  of 
each  division  thereof,  which  report  shall  be  in  lieu  of 
any  report  now  required,  that  is  to  say,  that  was  required 
before  the  enactment  of  said  Senate  Bill  No.  348,  by  law 
from  any  Department  or  office,  the  powers  and  duties  of 
which  are  by  said  Senate  Bill  No.  348  vested  in  the  De- 
partment of  Business  and  Administration,  We  construe  and 
interpret  such  terms  of  said  sub-section  (f)  as  relieving 
all  of  the  divisions  now  included  in  the  Department  of 
Business  and  Administration  from  making' such  reports  as 
are  provided  for  in  Sections  7884,  5792,  5797  and  15005, 
R.S,  Mo.  1939,  and  that  such  reports  as  they  may  make  un- 
der the  rules  and  regulations  established  by  the  Depart- 
ment of  Business  and  Administration  should  be  made  direct- 
ly to  the  Director  of  that  Department  instead  of  inde- 
pendent reports  to  the  Governor  and  the  Legislature  as 
are  provided  in  said  named  sections.'  The  Legislature, 
in  enacting  said  Senate  Bill  No.  348,  intended,  we  believe 
that  such  reports  as  are  required  of  the  Director  of  the 
Department  of  Business  and  Administration  should  not  be  a 
duplication,  as  such,  of  separate  reports  formerly  requir- 
ed by  divisions  of  administration  now  placed  within  the 
one  department  of  Business  and  Administration,  under' the 
terms  of  said  Section  4,  and  sub-section  (f)  thereof,  but 
that  one  comprehensive  report  concerning  all  divisions 
shall  be  made  by  the  Director  of  the  Department  of  Busi- 
ness and  Administration  to  the  Governor  and  the  Legis- 
lature. 

* j 

Said  Section  7884,  R.S,  Mo,  1939,  provides  that 
the  Commissioner  of  Finance  shall  preserve  all  records  of 
his  department  and  make  a report  to  the  Governor  by  Dec- 
ember 1,  of  each  year. 

Said  Section  5792,  requires  an  annual  report  by 
the  second  Monday  of  February  in  each  year,  or  soon  there- 
after, to  the  Legislature,  if  in  session,  and  if  not,  to 
the  Governor,  containing  a general  accounting  of  the  ac- 
tivities and  business  of  his  department  for  the  previous 
year. 

* * 

Said  Section  5797,  R.S,  Mo.  1939,  provides  that 
the  Superintendent  of  Insurance  shall  make  an  accounting, 
upon  proper  vouchers,  for  all  money  transactions,  and  re- 
pdrt  the  same;  after  the  same  have  been  audited  by  the 
State  Auditor,  in  the  annual  report  required  of  him  by 
said  Section  5792. 
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Said  Section  15005,  R.S,  Mo,  1939,  we  think,  haa 
no  particular  bearing  upon  the  question  here  being  con- 
sidered, That  section  merely  provides  that  in  addition 
to  the  annual  report— -we  assume  that  the  report  required 
by  Section  5792,  and  named  in  said  Section  15005  as  "The 
Missouri  Insurance  Report”  is  meant— such  additional  in- 
formation shall  be  included,  necessary  to  supply  factual 
information  for  the  publication  of  the  ’’Missouri  and  State 
Publications”,  under  Article  2,  Chapter  120,  R.S,  Mo,  1939, 
However,  regardless  of  to  whomsoever  such  departmental  re- 
ports were  required  to  have  been  made  to  State  officers  or 
for  any  purpose,  we  believe  they  are  submerged  in  and  super- 
seded by  the  terms  of  said  Senate  Bill  No,  348  requiring 
the  consolidated  report  to  be  made  under  sub-section  {f; 
of  Section  4 thereof,  to  the  Governor  and  to  the  Legisla- 
ture, Otherwise  they  would  be  duplications  of  the  reports 
undoubtedly  required  to  be  made  under  sub-section  (a)  to 
the  Director  of  the  Department  of  Business  and  Administra- 
tion by  the  heads  of  the  divisions  of  such  Department," 

Sub-section  (f)  of  Section  4 of  Senate  Bill  No, 

348  provides  that  the  reports,  by  the  Director  of  the  De- 
partment of  Business  and  Administration  to  the  Geiftfr&l  As- 
sembly and  to  the  Governor  "shall  be  in  lieu  of  any  report 
now  required  by  law  for  any  department  or  office,  the  powers 
and  duties  of  which  are  by  this  act  vested  in  a division 
in  the  department" o This,  we  believe.  Indicates  that  it 
was  the  intention  and  purpose  of  the  Legislature  in  en- 
acting said  Senate  Bill  No,  348,  and  in  particular,  that 
part  of  said  sub-section  (f),  just  quoted,  to  repeal  the 
requirements  of  the  statutes  in  this  State,  to-witJ  Sec- 
tions 7884,  5792,  5797  and  15005,  R.S.  Mo,  1939,  and  any 
other  section  providing  for  such  reports  previous  to  the 
enactment  of  said  Senate  Bill  No,  348,  because  they  would 
be,  and  are,  in  conflict  therewith,  and  that  insofar  as 
those  enumerated  sections,  requiring  such  separate  reports 
from  departments,  the  powers  and  duties  of  which  are,  by 
said  Senate  Bill  No,  348  vested  in  the  Department  of  Busi- 
ness and  Administration  are*  by  implication,  repealed. 

If,  then,  the  powers  to  be  exercised,  and  the  duties 
to  be  performed,  by  the  divisions  of  such  department  are 
placed  by  said  Senate  Bill  No,  348  in  the  Department  of 
Business  and  Administration  —and  they  are  so  placed  by 
Sections  7,  8,  9,  10,  11,  12,  and,  likewise,  future  assign- 
ments of  any  department  or  agency  in  this  State  that  are 
placed  within  the  authority  of  the  Department  of  Business 
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and  Administration,  aa  ia  provided  in  Section  13  — then 
the  consolidated  report  provided  for  in  sub-aection  (f)  of 
Section  4,  would  necessarily  be  in  lieu  of  divisional  re- 
ports heretofore  required  of  any  of  them,  to  the  Governor 
or  the  Legislature  before  the  passing  of  said  Senate  Bill 
No.  348, 


We  do  not  mean  to  be  understood  as  construing  said 
Section  4 of  said  Senate  Bill  No,  348  as  not  requiring  re- 
ports from  the  several  divisions  of  the  Department  of  Busi- 
ness and  Administration  to  the  Director  of  that  Department. 
We  think  such  divisional  reports  must  be  made,  and  be  filed, 
indexed  and  preserved,  for  the  purpose  of  making  the  con- 
solidated report  by  the  Director  required  in  sub-section 
(f)  showing  the  activities  of  each  division  in  his  depart- 
ment . 


Section  6 of  said  Senate  Bill  No.  348  specifically 
exempts  the  Public  Service  Commission  from  the  control  or 
supervision  of  its  proceedings  and  affairs,  by  the  Depart- 
ment of  Business  and  Administration,  in  the  following  para- 
graph of  said  Section  6,  to-wit: 

"The  public  service  commission,  as  now 
established  by  law,  shall  be  continued 
and  constitute  a division  in  the  depart- 
ment of  business  and  administration,  but 
the  director  of  the  department  of  busi- 
ness and  administration  shall  have  no 
supervision,  authority,  or  control,  over 
the  actions  or  decisions  of  the  public 
service  commission. 

It  will  be  seen,  therefore,  that  the  Department  of 
Business  and  Administration  shall  have  no  authority  what- 
ever over  the  Public  Service  Commission,  or  Its  affairs. 

The  second  question  submitted  in  your  letter  is 
whether  the  consolidated  report  of*  the  Director  of  the 
Department  of  Business  and  Administration  may  be  published 
in  sections,  each  covering  a division. 

Our  view  of  the  question  is  that,  not  only  may 
the  consolidated  report  of  the  Director  be  published  in 
sections,  each  section  covering  a division,  but  we  believe 
that  under  sub-aection  (a)  of  Section  4 in  order  for  the 
Director  of  the  Department  of  Business  and  Administration 
to  "Investigate,  assemble,  develop  and  study  information 
regarding  the  structure  and  operation  of  the  divisions  in 
the  department  of  business  and  administration  and  recommend 
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to  the  head  or  heads  of  the  division  such  changes,  if  any, 
in  administrative  practices,  and  recommend  to  the  General 
Assembly  such  changes,  if  any,  in  the  law  as  in  the  opinion 
of  the  director  will  result  in  coordination  of  the  work  of 
the  division  in  the  department  and  in  greater  efficiency  and 
economy”  it  would  be  imperative  that  he  have,  periodically, 
comprehensive  reports  from  the  division  beads  from  which  he 
could  perform  the  duties  required  of  him  in  said  sub-section 
(a),  and  from  which  he  may  make  a clear  aid  understandable 
consolidated  report  as  is  so  required  in  said  sub -sect ion 
(X).  ' 


The  divisional  reports  made  must,  we  believe, 
necessarily  be  each  in  a separate  section  from  all  other 
division  reports,  because  they  would  each  be  reporting 
the  activities  of  a different  business,  at  different  costs 
and  e3q>ense,  and  on  wholly  unrelated  subjects.  They, 
therefore,  could  not  well  be,  in  the  interest  of  clarity 
in  reporting  such  activities,  and  In  accuracy  in  showing 
the  efficiency  of  the  methods  of  the  performance  of  such 
divisional  activities,  should  not  be  intermingled*  We 
believe  they  should  be  published  separately  and  in  sections, 
as  you  suggest,  in  your  consolidated  reports  to  the  Gov- 
ernor and  the  Legislature  as  sub-section  (f)  of  said  Sec- 
tion 4 requires. 

Your  letter  suggests  that  this  Department  indicate 
the  form  to  be  used  in  the  consolidated  report  to  the 
Legislature  and  the  Governor  in  event  your  reports  are 
published  in  sections. 

As  we  have  observed  hereinabove,  division  heads  of 
the  several  divisions  composing  the  Department  of  Busi- 
ness and  Administration  should  make  separate  reports  to 
the  Director  of  the  Administration,  setting  forth  the 
activities  and  records  and  facts  pertaining  to  the  particu- 
lar division  making  the  report.  If  this  be  a proper  pro- 
cedure, and  we  believe  it  is,  it  would  be  necessary  for- 
the  Director  of  the  Department  to  require  each  division 
head  to  keep  a strict  record  of  that  department’s  actions,  ' 
requisitions,  and  other  activities  in  procuring  and  pur- 
chasing items  for  each  department,  and  that  reports  there- 
of, be  periodically  made  to  the  Director,  ad  that  the 
Director  keep  in  a properly  indexed  aid  systemlxed  file  ' 
the  separate  reports  showing  the  records  of  each  division, 
so  that  he  may  not  only  have  a check  upon  the  activities 
of  each  division,  but  that  he  may  consolidate  such  reports 
into  his  own  report  to  the  Legislature,  and  the  Governor, 
as  the  ease  may  require,'  under  sectional  divisions  and  sub- 
heads in  the  report  but  all  to  be  published  in  one  volume. 
The  observation  of  these  suggestions,  we  believe,  will  com- 
ply with  the  terms  of  said  sub-section  (f)  of  said  Section 
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4t  and  permit  the  Department  of  Business  and  Administration 
to  publish  in  sections,  the  activities  of  each  division. 


CONCLUSION, 

It  is,  therefore,  the  opinion  of  this  Department? 

/ 1)  Thstfc  the  consolidated  reports  required  to  be 
made  by  the  Director  of  Business  and  Administration  cover- 
ing thfc  activities  of  the  divisions  in  such  Department, 
under  sub— section  (f)  of  Section  4 of  Senate  Bill  Ho*  348, 
to  -the  Legislature  and  to  the  Governor,  supersede  and  take 
the  place  of  reports  formerly  required  to  be  made  by  such 
departments  as  are  now  Included  as  divisions  of  the  De- 
partment of  Business  and  Administration,  and  that  any 
section  of  the  statutes  of  this  State,  particularly 
Sections  7884,  5792,  5797  and  150.05,  R.S.  Mo.*  1939,  insofar 
as  they  conflict  vwith  the  provisions  of  said  sub-section 
(f)  of  Section  4.  Senate  Bill  No.  348,  are,  by  implication, 
repealed,  respecting  the  reports  provided  for  in  said 
enumerated  sections, 

2)  That  Section  6 of  Senate  Bill  No.  348  speci- 
fically exempts  the  Publio  Service  Commission,  as  now  es- 
tablished by  law,  from  any  authority,  supervision  or  con- 
trol over  the  actions  or  decisions  of  the  Public  Service 
Commission  by  the  Department  of  Business  and  Administration* 

3)  That  the  consolidated  report  of  the  Director 
of  the  Department  of  Business  and  Administration  may  be 
published  In  sections  under  separate  divisional  sub-heads 
In  said  consolidated  reports,  but  to  be  published  in  one 
volume . 

Respectfully  submitted. 


GEORGE  W,  CROWLEY 

Assistant  Attorney  General 

APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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SEMINARY  FUND:  Investment  of  Seminary  Fund  Is  under  exclusive 

SCHOOLS:  oontrol  of  Board  of  Curators.  State  Treasurer 

STATE  TREASURER:  liable  on  bond  only  If  Investment  is  not  legal. 


September  30,  1947 


Mr.  Leslie  Cowan,  Secretary 
University  of  Missouri 
Columbia,  Missouri 

Dear  Mr.  Cowan: 

This  department  is  in  receipt  of  your  request  for  an  official 
opinion  which  reads  as  follows: 

"1  am  instructed  by  the  board  of  Curators  to  request 
your  opinion  as  to  whether  or  not  the  board  of  Cura- 
tors is  the  only  body  to  make  investments  of  the 
State  Seminary  Fund.  This  request  is  made  with  the 
knowledge  of  and  the  cordial  consent  of  the  State 
Treasurer,  Mr.  Winn.  The  request  arises  from  a 
question  in  Mr.  Winn's  mind  regarding  one  section  of 
a law  passed  by  the  63rd  General  Assembly  referring 
to  the  handling  by  him  of  the  Seminary  funds. 

it  e * * *-  * 

"The  new  State  Constitution  separates  the  Public 
Sohool  Fund  from  the  Seminary  Fund  and  provides  for 
distinct  management  of  the  two  funds  which  were 
previously  under  the  supervision  of  a single  board. 
Artlole  9,  Section  6,  of  the  Constitution  provides 
that  the  Seminary  Fund  shall  be 

• .securely  invested  by  the  Board  of 
Curators  of  the  State  University  ...» 

"The  63rd  General  Assembly,  in  revising  the  statute 
law  to  conform  to  the  new  Constitution,  enacted  a 
law  (Senate  Bill  #210)  containing  provisions  relating 
to  the  management  of  the  Seminary  Fund.  Section  4 
of  this  act  specifies  that  the  Board  of  Curators  shall 
be  the  Commissioners  of  the  Seminary  Fund  and  that  all 
monies  and  funds  held  in  such  fund  or  received  by  it, 
except  the  Interest  on  the  same,  shall  be  invested  by  the 
said  Commissioners.  However,  Seotion  12  of  the  same 
law  in  reolting  the  duties  of  the  State  Treasurer 
reads. 
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» . . .for  all  property  or  money  received  under 
this  Article  by  the  State  Treasurer,  he  and 
his  sureties  shall  be  responsible  for  the 
safekeeping,  investment,  reinvestment  and  dis- 
bursement of  the  same  on  his  official  bond.' 

"This  reference  to  investment  and  reinvestment  in 
Senate  Bill  #210  has  caused  Mr.  Winn,  the  State 
Treasurer,  some  concern  and  he  has  raised  a question 
with  us  in  regard  to  the  responsibility  for  the 
Investment  of  the  monies  in  the  State  Seminary  Fund. 
There  are  now  funds  available  for  Investment  and  the 
Board  of  Curators  is  anxious  to  do  its  duty." 

Section  6,  Article  IX  of  the  Constitution  of  Missouri  194S 
provides  as  follows: 

"The  proceeds  of  all  certificates  of  indebted- 
ness due  the  Seminary  Fund,  the  net  proceeds 
of  all  sales  of  lands  granted  to  the  state 
for  the  benefit  of  the  State  University  with 
its  several  divisions,  as  provided  by  law,  and 
all  gifts,  grants,  bequests,  or  devises  to  said 
Seminary  Fund  for  the  benefit  of  the  University, 
and  not  otherwise  appropriated  by  the  terms. of 
any  such  gift,  grant,  bequest  or  devise,  shall 
be  paid  into  the  state  treasury,  and  securely 
Invested  by  the  board  of  curators  of  the  State 
University  and  sacredly  preserved  as  a Seminary 
Fund,  the  annual  income  of  which  shall  be  faith- 
fully appropriated  for  maintenance  of  the  State 
University,  and  for  no  other  usee  or  purposes 
whatsoever."  (Underscoring  ours) 

Section  4,  Laws  of  Missouri  1945,  page  1634  provides: 

"The  Board  of  Curators  of  the  University  of 
the  State  of  Missouri  shall  be  the  commis- 
sioner of  the  Seminary  Fund  and  all  monies 
and  funds  held  in  such  fund,  or  reoeived 
by  it,  except  the  interest  on  the  same, 
shall  be  invested  by  the  said  commissioners 
in  registered  bonds  of  the  United  States  or 
the  State  of  Missouri,  bonds  of  sohoel 
districts  of  the  §?tate  of  Missouri,  or  bonds 
or  other  securities,  payment  of  which  are 
fully  guaranteed  by  the  United  States,  of 
not  less  than  par  value ."  (Underscoring  ours) 
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Under  the  Constitution  and  the  statute  quoted  above  the  duty  of 
investing  the  Seminary  Fund  is  imposed  upon  the  Board  of  Cura- 
tors of  the  University  of  Missouri*  However,  Section  12,  Laws 
of  Missouri  1945,  page  1634,  provides  that: 

"For  all  property  or  money  received  tinder 
v this  article  by  the  State  Treasurer,  he 

and  his  sureties  shall  be  responsible  for 
the  safe  keeping,  investment,  reinvestment 
and  disbursement  of  the  same  on  ills  official 
bond,”  (Underscoring  ours) 

The  question  then  is  presented  as  to  what  responsibility  the 
Treasurer  has  in  regard  to  the  Investment  and  reinvestment  of  the 
Seminary  Fund, 

There  can  be  no  question  that  under  the  Constitution  the  exclusive 
right  to  invest  the  Seminary  Fund  is  placed  in  the  Board  of  Cura- 
tors, and  this  exclusive  control  of  the  fund  cannot  be  exercised 
or  interfered  with  by  any  other  officer  or  board  so  long  as  the 
Board  of  Curators  follows  the  Constitution  and  the  statutes 
relating  to  said  fund.  The  duties  of  the  Treasurer  in  regard  to 
said  fund  are  given  in  Section  11,  Laws  of  Missouri  1945,  page 
1634,  as  follows; 

"It  shall  be  the  duty  of  the  State  Treasurer: 

First,  to  receive  and  safely  keep  all  bonds, 
stocks  or  money  which  shall,  from  time  to 
time,  be  paid  into  the  State  Treasury  on 
account  of  the  Seminary  Fund,  or  the  Income 
thereof;  second,  to  pay  all  warrants  lawfully 
drawn  by  the  Auditor  on  such  fund  or  income; 
third;  to  exhibit  to  the  Board  of  Curators, 
quarter-yearly,  such  accounts  and  reports  as 
they  may  require,-  relating  to  the  Seminary 
Fund  in  the  power  of  the  Treasurer  to  exhibit; 
fourth,  to  exhibit  to  the  Legislature,  at  each 
regular  session,  exact  accounts  of  all  reeeipts 
and  expenditures  on  account  of  the  Seminary 
Fund  or  income,  and  a report  of  all  such  informa- 
tion as  may  be  in  his  power  relating  to  such 
fund  and  property  dedicated  to  the  use  of  the 
University,” 

From  the  above  section  it  will  be  seen  that  the  Treasurer  has  the 
duty  to  receive  and  safely  keep  the  Seminary  Fund  and  to  disburse 
the  same,  for  whioh  duties  he  is  responsible  on  his  official  bond 
under  Section  12,  Further,  he  has  the  duties  to  exhibit  the 
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accounts  to  the  Board  of  Curators  and  the  Legislature#  Nowhere 
is  he  given  the  duty  or  the  right  specifically  ©r  inferentially 
to  control  the  Investment  of  the  fund#  What  then  is  the  meaning 
of  the  provision  that  the  Treasurer  "shall  be  responsible  fbr 
the  * -a.*  to  to  to  investment,  reinvestment"  of  the  Seminary  Fund# 

The  nearest  case  that  we  have  been  able  to  find  dealing  with 
this  question  is  that  of  State  v#  Grand  Forks  County,  71  N#D# 
355,  300  N#W#  827,  in  which  the  State  of  North  Dakota  sued  a 
county  of  that  state  to  recover  taxe3  collected  by  the  county 
treasurer  and  which  taxes  had  not  been  paid  over  to  the  state 
as  required  by  law#  The  taxes  had  been  collected  by  the 
county  treasurer  and  deposited  in  a county  depository  which 
had  failed#  The  court  pointed  out'  that  the  county  treasurer  in 
collecting  the  tax  did  so  as  the  person  designated  by  law  to 
make  the  collection,  and  not  as  the  agent  of  the  county  and  at 
no  time  were  such  funds  subject  to  county  control#  However, 
the  state  pointed  out  that  there  was  a statute  which  provides 
as  follows: 


"Each  county  is  responsible  to  the  state 
for  the  full  amount  for  the  tax  levied 
for  state  purposes#" 


We  quote  at  length  the  court *s  answer  to  this  contention,  because 
we  believe  it  is  especially  apropos  to  the  present  situation# 

The  court  said,  l#e*  830: 

" to  m to  * Ordinarily  the  word  responsible 
connotes  a conditional  rather  than  uncondi- 
tional liability#  It  is  a word  which  Is 
commonly  used  to  describe  the  relationship 
of  executors, guardians  and  other  trustees 
to  property  which  has  been  placed  In  their 
charge#  Trustees  are  responsible  for  trust 
property  but  they  cannot  be  made  liable  for 
any  loss  or  depreciation  of  the  fund  in- 
trusted to  them  so  long  as  they  *keep  them- 
selves strictly  within  the  line  of  duty,  and 
exercise  reasonable  prudence,  care  and  dili- 
gence# r 65  C.J.  819#  The  Century  Dictionary 
comments  upon  the  use  of  this  word,  as  follows; 

■With  regard  to  the  legal  use  of  the  word, 
two  conceptions  are  often  confused— namely, 
that  of  a potential  condition  of  being  bound 
to  respond  or  answer  in  case  a wrong  should 
occur  and  that  of  the  actual  condition  of 
being  bound  to  respond  because  a wrong  has 
occurred#  For  the  first  of  these  responsible 
is  properly  used,  and  for  the  second  liable# 1 
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Webster’s  New  International  Dictionary, 

2nd  Id*,  defines  ’responsible*  as  ’Liable 
to  respond}  likely  to  be  called  upon  to 
answer;  accountable;  amenable • ’ In  Thomas 
v#  Mahan  et  al#,  4 Me,  513,  the  court  said: 

’The  expression  "holden  to  account  for,” 
means,  not  merely  to  "render  an  account  of," 
but,  "to  be  responsible  for;"  it  stands  ini 
opposition  to  the  right  of  appropriation  to 
one’s  own  use  and  benefit# • 

"Giving  to  the  word  ’responsible’  its  ordi- 
nary  meaning,  we  think  that  section  2183, 
supra,  imposes  a condition  of  potential  lia- 
bility or  accountability  upon  counties  for 
state  taxes  and  that  a county’s  duty  to  ac- 
count may  be  met  by  showing  that  the  county 
officers  have  adhered  striotly  to  the  statu- 
tory directions  ot  the  State  Legislature  and 
have  acted  with  hones ty»  prudence  and  dill-*" 
genes . a s v*  v £-  <!-  -j.  -><■  # " 

(Underscoring  ours) 

In  line  with  the  reasoning  of*  the  above  opinion  we  believe  the 
responsibility  of  the  State  Treasurer  for  the  investment  and 
reinvestment  of  the  Seminary  Fund  is  limited  to  seeing  that  the 
Board  of  Curators,  who  have  the  exclusive  duty  to  Invest  the 
fluids,  follows  strictly  the  statutory  directions  and  that  they 
account  honestly  and  legally.  So  long  as  the  Board  of  Curators 
follows  the  law  relating  to  the  Investment  of  the  fund  then  no 
liability  incurs  upon  the  Treasurer#  However,  If  the  Board  of 
Curators  Invests  the  funds  in  private  bonds  which  they  are 
forbidden  to  do  under  Section  4,  Laws  of  Missouri  1945,  supra, 
and  if  the  Treasurer  releases  money  from  the  Seminary  Fund 
to  pay  for  such  bonds  he  would  be  liable  upon  his  official  bond. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  the  Invest 
ment  of  the  Seminary  Fund  is  under  the  exclusive  control  of  the 
Board  of  Curators  of  the  University  of  Missouri,  and  the  State 
Treasurer  is  liable  upon  his  official  bond  only  if  the  Board  of 
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Mr*  Leslie  Cowan 


September  30,  1947 


Curators  in  making  such  investments  does  not  follow  the  statu- 
tory directions  of  the  Legislature,  and  the  Treasurer  disburses 
moneys  of  the  Seminary  Fund  in  payment  of  such  Illegal  invest- 
ments* 


Respectfully  submitted 


ARTHUR  U,  0 * KEEFE 
Assistant  Attorney  General 


APPROVED 


J.'e.  TAYLOR 
Attorney  General 


BARBED  BOARDS: 


The  State  Board  of  Barber  Examiners  is  not 
empowered  to  require  of  apprentices  or 
students  qualifications  additional  to  those 
in  Section  10134,  R.S.  Mo.  1939. 


October  16, 


1947 


5 

ft  »• 

* i 

♦ r 

Honorable  James  V.  Conran  L 
prosecuting  Attorney 
Hew  Madrid  County 
Hew  Madrid,  Missouri 


Dear  Sir: 

Tliis  is  in  reply  to  your  letter  of  October  3,  1947, 
requesting  an  opinion  from  this  department,  reading  as 
follows:  • . 


n’.;e  are  finding  that  a goodly  number 
of  the  young  GI  returning  to  till 3 part 
of  tho  State  are  anxious  to  become 
barbers.  For  quite  some  time,  we  have 
not  had  enough  barbers  down  here  to 
supply  the  demand. 

"In  attempting  to  become  apprentices 
they  run  into  a very  stringent  inter- 
pretation of  the  law  by  the  State 
Barber  Board.  The  Section  that  appears 
to  apply  is  number  10134,  R.  S.  Mo. 

1939, 

"As  we  interpret  this,  it  is  only 
necessary  for  a licensed  barber  to  put 
an  apprentice  to  work  and  file  with 
the  Board  the  name  and  age  of  said  ap- 
prentice along  with  a remittance  of 
$5*00  for  registration.  The  Board 
seems  to  require  an  application  to  become 
an  apprentice  and  qualifications  satis- 
factory to  them,  from  tho  apprentice, 
which  does  not  appear  to  be  the  intent 
of  the  Statute.  If  a prior  license  or 
registration  was  required,  why  would  tho 
law  require  the  barber  to  immediately 
file  the  name  and  age  of  the  apprentice 
with  the  Board,  etc?  They  would  already 
have  that  information. 
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" Taking  the  Statute  as  a whole  it  seems 
to  us  that  the  intention  of  the  Legisla- 
ture was  to  let  anyone  (the  health  re- 
quirements not  being  here  considered)  to 
be  an  apprentice  barber  under  any  licensed 
barber  in  the  State,  but  only  one  to  a 
barber;  the  other  requirements  relate  only 
to  schools  and  barbers  desiring  to  teach 
up  to  ten  apprentices.  We  are  not  in- 
clined to  go  along  with  the  interpretation 
,.of  the  Barber  Board;  certainly  not  to  the 
point  of  prosecution  of  an  apprentice 
under  this  Section.'* 

v Your  inquiry  calls  for  an  interpretation  of  Section  10134, 
R . S , Mo,  1939,  which  reads  as  follows: 

"Nothing  in  this  chapter  shall  prohibit 
any  person  from  serving  as  an  apprentice 
in  said  trade  under  license  issued  by 
. the  board  under  a barber  authorized  to 
practice  in  the  same,  under  this  chapter, 
nor  from  serving  as  a student  in  any 
school  or  college  for  teaching  said 
trade  under  the  instruction  of  a quali- 
fied barber:,  provided,  that  in  no 
barber  shop  shall  there  be  more  than 
one  apprentice  to  two  barbers  authorized 
under  this  chapter  to  practice  said 
occupation;  but  all  barber  shops  having 
but  one  chair  shall  be  entitled  to  one 
apprentice;  that  all  harbor  schools  and 
colleges  shall  have  not  less  than  one 
toacher  or  instructor  for  every  ten  stu- 
dents: Provided,  that  all  barbers,'  or 
barber  schools  or  colleges,  who  shall 
take  an  apprentice  or  student,  shall  im- 
mediately file  with  said  bodrd  the  name 
and  age  of  each  of  such  apprentices  or 
students,  and  the  said  board  shall  cause 
the  aajne  to  be  entered  in  a register  kept 
for  that  purpose;  for  which  registration 
a fee  of  five  dollars  shall  be  paid  to  the 
treasurer  of  the  board  by  such  apprentice 
or  student:  Provided,  that  any  firm, 
corporation  or  person,  desiring  to  conduct 
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a barber  school  or  college  in  this  state, 
shall  first  secure  from  said  board  a per- 
mit to  do  so,  and  shall  keep  the  same 
prominently  displayed.  For  such  permit 
there  shall  be  paid  to  and  collected  by 
said  board  an  annual  fee  of  one  hundred 
dollars  to  be  paid  on  or  before  January 
31st  of  each  year:  Provi ded  further,  that 
said  board  shall  have'  the  right  to  pass 
upon  the  qualifications,  appointments,  and 
course  of  study  in  said  college  or  barber 
shops  where  apprentices  are  taught  the 
occupation  of  bartering;  and  provided  fur- 
ther, that  said  board  shall  have  the right 
and  power  to  revoke  the  certificate,  permit 
or  license  of  any  such  barber  school  or 
college,  instructor  or  teacher  therein  or 
instructor  In  any  barber  shop,  for  any  Vio- 
lation of  the  provisions  of  this  section," 

You  will  note  in  the  first  part  of  this  statute  that  the 
language  clearly  and  succinctly  states: 

"Nothing  in  this  chapter  shall  prohibit 
any  person  from  serving  jas  an  apprentice 
in  said  trade  under  license  issued  by 
/ the  board  under  a barber  authorized  to 
practice  in  the  same,  under  this  chapter, 
nor  from  serving  as  a student  in  any 
school  or  college  for  teaching  said  trade 
under  the  instruction  of  a qualified 
• barber:  (Underscoring  ours.) 

A fundamental  rule  of  statutory  construction  was  laid  down 
by  the  Court  in  the  case  of  Artophone  Corporation  v.  Coale,  345 
Mo,  344,  l.c,  353: 

" * & of  course  ’The  primary  rule  of 

construction  of  statutes  is  to  ascertain 
the  lawmakers'  intent,  from  the  words  of 
the  statute  if  possible;  and  to  put  upon 
the  language  of  the  Legislature,  honestly 
and  faithfully,  its  plain  and  rational 
• meaning  and  to  promote  its  object,  and 
"the  manifest  purpose  of  the  statute, 
considered  historically,"  is  properly 
given  consideration,'  (Cummins  v,  K,  C, 

Pub.  Berv.  Co, , 334  Mo.  672,  684,  56  ,.V'. 

(2d)  920,  925  (7-10).)  * * ■*" 
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The  Legislature  uses  the  terminology,  "any  person,”  in- 
dicating an  intent  to  allow  all  persons  who  so  desire  and  who 
follow  the  prescribed  procedure  to  apprentice  themselves  to 
a qualified  barber  or  to  attend  qualified  barber  schools*  The 
qualification  provisos  of  the  statute  are  directed  against  the 
barber  shops  or  colleges  where  apprentices  or  students  are 
taught  the  occupation  of  barbering,  and  not  against  the  students 
themselves*  The  Board  apparently  has  some  discretion  a3  to  the 
equipment,  qualifications  of  instructors,  etc.,  by  virtue  of 
the  third  proviso  which  gives  it  the  "right  to  pass  upon  the 
qualifications,  appointments,  and  course  of  study  in  said  col- 
lege or  barber  shops  where  apprentices  are  taught  the  occiipation 
of  barbering,"  But,  as  we  interpret  this  statute,  that  proviso 
does  not  give  the  Board  the  right  to  set  up  additional  qualifi- 
cations for  apprentices  or  students  before  issuing  licenses. 

In  37  C,  J*,  page  238,  the  general  rule  is  stated; 

" Except  where  the  licensing  board 

or  officer  Is  vested  with  discretionary 
power  In  granting  or  refusing  licenses, 
an  applicant,  upon  complying  with  the 
conditions  imposed.  Is  entitled  to  a li- 
cense as  a matter  of  right,  and.  In  some 
cases,  may  enforce  his  right  by  mandamus. 

But  where  other  conditions  are  imposed, 
he  is  not  entitled  to  a license  as  a 
matter  of  course  by  merely  paying  or  ten- 
dering the  fee  or  tax  required.  In  the 
absence  of  special  authority  therefor, 
the  licensing  board  or  officials.  In 
passing  oh  applications  for  licenses, 
cannot  prescribe  conditions  or  require- 
ments in  the  case  of  a particular  appli- 
cation, in  addition  to  those  prescribed  ' 
by  statute  or  ordinance,  with  which  ap- 
plicant has  already  complied," 

And  again,  at  page  240; 

"The  power  vested  in  the  board  or  officer 
to  grant  licenses  upon  the  applicant  com- 
plying with  the  prescribed  conditions, 
unless  mandatory  in  terms,'  carries  with 
it,  either  expressly  or  Impliedly,  the 
power  of  exercising,  within  the  limits 
prescribed  by  the  aet  or  ordinance,  a 
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reasonable  discretion  in  granting  or 
refusing  licenses*  «■  ■»" 

(Underscoring  ours*) 

\ 

A question  which  arises  is  whether  or  not  the  fact  that 
the  Board  is  empowered  to  issue  licenses  implies  a power  to 
set  up  additional  requirements  to  be  met  by  those  applying 
for  licenses. 

In  the  case  of  Lauck  v.  Reis,  310  Mo*  184,  the  Court  had 
before  it  a question  of  whether  or  not  the  term  "licensing” 
included  within  its  meaning,  by  implication,  the  term  "regu- 
lating." The  Court  said,  l*c.  199: 

"The  word  or  term  ’regulating'  is  broader 
in  its  scope  and  meaning  than  the  Word 
' ’licensing.’  The  word  ’regulate’  is  de- 
fined, ’to  adjust  or  contend  by  rule, 
method,  or  established  mode;  govern  by 
or  subject  to  certain  rules  or  restric- 
tions; to  direct  by  rule  or  restriction; 
to  subject  to  governing  principles  or 
laws*’  (Webster's  New  International 
Dictionary;  Century  Dictionary,  ) The 
word  ’license*  is  defined,  *to  permit  or 
authorize;  to  give  permission;  to  grant 
authority  to  do  an  act  which,  without 
' such  authority,  would  be  illegal  or  In- 
admiasable.’  (Webster’s  and  Century 
Dictionaries* ) The  power  to  regulate 
may  include  the  power  to  license,  but 
the  power  to  license  does  not  embrace 
the  power  to  regulate.  The  distinction 
is  clearly  and  succintly  expressed  in 
Pacific  University  v,  Johnson,  47  Ore. 

448,  84  Pac.  704,  706,  wherein  the  Supreme 
Court  of  Oregon  said:  ’To  license  is  one 
thing  and  to  regulate  another*  To  license 
means  to  permit,  to  give  authority  to  con- 
duct and  carry  on;  while  to  regulate  means 
to  prescribe  the  manner  in  which  a thing 
licensed  may  be  conducted*’" 

As  the  Legislature  did  not  give  the  Board  express  authority 
to  set  up  qualifications  for  apprentices  or  students,  and  in 
the  light  of  the  general  rules  applicable  to  licensing  boards 
and  the  Lauck  case,  above,  we  do  not  feel  that  the  Board  has 
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the  Implied  power  to  set  up  qualifications,  other  than  those 
in  Section  10134,  above,  for  the  admission  of  apprentices  or 
students. 

A second  part  of  your  inquiry  seems  to  raise  a question 
as  to  whether  the  requirements  of  Section  10134,  above,  would 
apply  to  single  chair  barber  shops*  We  think  a careful  reading 
of  Section  10134  clearly  shows  that  it  was  tho  intention  of 
the  Legislature  to  Include  one  chair  bhrber  shops  within  the 
purview  of  the  statute,  as  witness  the  underlined  words  in  the 
statute: 

” that  all  barbers,  or  barber  schools 

or  colleges,  who  shall  take  an  apprentice 
or  student,  * •?:*  that  said  board  shall  have 
TIKe  right  to  pass  upon  the  qualifications, 
appointments,  and  course  of  study  in  said 
college  or  barber  shops  where  apprentices 
are  taught  the  occupation  of  barberlng; 

* * _or  instructor  in  any  barber  shop , 

•ss-  « 

Your  attention  is  also  called  to  the  wording  of  Section 
10133,  R.3.  Mo.  1939,  which  further  shows  the  intention  of  the 
Legislature  to  bring  the  control  of  all  persons  teaching 
bartering  in  this  State  under  the  direction  of  the  State  Barber 
Board* 


\ Conclusion, 

It  i3  the  opinion  of  this  department: 

(1 ) That  the  State  Board  of  Barber  Tbcaminers  does  not 
have  the  right  to  require  qualifications  additional  to  those 
set  out  in  Section  10134,  R.S,  Mo,  1939,  from  those  applying 
for  a license  as  an  apprentice  or  student. 

(2)  Section  10134,  R.S,  Mo,  1939,  applies  to  single  chaii4 
barber  shops  and  all  persons  licensed  to  instruct  in  barbering 
in  this  State.  ' 


Respectfully  submitted. 


APPROVED:  JOHN  R.  BATY 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  Oeneral 
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Counties  may,  by  a two-^third  voteyy 
levy  a tax  above  constitutional  J 

limit  for  health  jpurpwses . 


March  28 , 1947 
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Honorable  Marshall  Craig 
Prosecuting  Attorney 
Mississippi  County 
Charleston,  Missouri 


Dear  Sir: 

We  are  in  receipt  of  your  recent  request  for  an 
opinion,  baaed  on  the  following  state  of  facts: 

” At  the  regular  November  election, 
a separate  ballot  was  placed  before 
the  voters  on  a proposition  to  vote 
\ an  additional  Tax  for  the  'DDT  Pro- 

gram, A copy  of  the  ballot  and  the 
publication  is  attached  hereto.  The 
proposition  was  voted  1274  and  527 
against,  so  that  it  easily  carried 
4 by  more  than  two -third  vote, 

"I  have  a copy  of  your  opinion  dated 
November  14,  1946  written  to  J,  B, 

Conran  of  New  Madrid  County  concern- 
ing the  legality  of  a levy  ordered 
! by  the  Circuit  Court. 

"In. light  of  your  opinion,  our  court 
would  like  to  have  your  opinion  con- 
cerning the  legality  of  the  levy 
voted  in  this  county,” 

Your  question  requires  an  interpretation  of  Article  X, 
Section  11(c),  of  the  Constitution  of  Missouri  1945.  This 
section  embodies  two  distinct  methods  of  increasing  the  tax 
levy,  and  for  reference  purposes  we  have  divided  same  into 
Part  1 and  Part  2,  as  follows: 
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Part  1,  ''Increase  of  Tax  Rate  by  Popular 
Vote  - Further  Limitation  by  Law  - Excep- 
tions to  Limitation*  - In  all  munueipali- 
ties,  counties  and  school  districts  the 
rates  of  taxation  as  herein  limited  may 
be  increased  for  their  respective  pur- 
poses for  not  to  exceed  four  years,  when 
the  rate  and  purpose  of  the  increase  are 
submitted  to  a vote  and  two-thirds  of  the 
qualified  electors  voting  thereon  shall 
vote  therefor;  provided  that  the  rates 
herein  fixed,  and  the  amounts  by  which 
they  may  be  increased,  may  be  further 
limited  by  law; 

Part  2,  "and  provided  further,  that  any 
county  or  other  political  subdivision, 
when  authorized  by  law  and  ?,lthln  the 
.limits  fixed  by  law,  may  levy  a rate  of 
taxation  on  all  property  subject  to  its 
taxing  powers  in  excess  of  the  rates 
herein  limited,  for  library,  hospital, 
public  health,  recreation  grounds  and 
museum  purposes." 

The  courts  of  Missouri  have  long  recognized  and  held 
that  public  health  is  a public  (county)  purpose  for  which 
tax  money  may  be  expended.  In  ^he  case  of  State  ex  rel.  v. 
Piper,  214  Mo.  439,  l.c.  445,  the  Court  defined  the  words 
"for  county  purposes"  and  said: 

"The  Constitution,  article  10,  section 
11,  in  imposing  this  limitation  on  tax 
assessments  used  the  words,  ’For  county 
purposes,’  which  include  in  their  mean- 
ing all  subdivisions  of  the  county  for 
the  use  of  which  taxes  may  be  imposed. 

Section  9284,  Revised  Statutes  1899, 
quotes  those  words  'for  county  purposes’ 
and  uses  them  in  the  same  sense  in  which 
they  are  used  in  the  Constitution,  * *w 

In  the  case  of  Board  of  Commissioners  v.  Peter,  253  Mo 
520,  the  Court  ruled  that  the  erection  of  a county  hospital 
was  a public  health  measure  and  therefore  a public  purpose 
for  which  tax  money  could  be  used.  At  l.c.  532  the  Court 
said: 
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"It  is  further  argued  that  it  violates 
section  3 of  article  10,  reading: 

•Taxes  may  be  levied  and  collected  for 
public  purposes  only,  «■  ’ 

"(1)  It  is  not  apparent  why  the  purpose 
to  be  subserved  by  the  tax  in  question 
is  not  a public  purpose  within  the  in- 
tendment of  section  3,  supra.  The  evil 
in  the  mind  of  the  Constitution  maker 
and  blazoned  forth  in  his  Instrument 
v/as  the  danger  of  a misuse  of  the  taxing 
/ power  for  private  purposes « and  we  are 

not  willing  to  hold  that  the  statute 
cornea  within  the  mischief  interdicted 
thereby,  # * # n 

We  assume  from  the  information  at  hand  that  the  »DT 
Program  is  one  of  spraying,  to  prevent  pestilence  and  disease 
caused  by  the  floods  of  the  Mississippi  river,  and  for  that 
reason  we  haye  quoted  at  some  length  from  the  case  of 
Morrison  v.  Morey,  146  Mo,  543,  because  we  believe  it  fully 
supports  the  contemplated  tax  expenditure.  At  l.c.  562, 

563  and  564  the  Court  saidj 

-5:*  * * It  is  also  true  that  the  police 
power  of  the  state  extends  to  all  kinds 
of  restraints  and  burdens,  in  order  to 
secure  the  general  comfort,  health  and 
prosperity  of  the  State,  and  this  in- 
cludes the  right  to  enact  suitable  regu- 
lations looking  to  the  accomplishment 
of  a public  purpose  and  designed  for 
the  promotion  of  public  interests* 

Tie deman’s  Limitations  on  Police  Power, 
sec,  1 et  seq. } Cooley’s  Const,  Llm, 
i (6  F4.),  p*  704  et  seq.  This  power 

is  universally  recognized,  and  its  ap- 
plication to  any  given  law  Is  the  only 
question  open  to  debate*  The  power  to 
construct  drains  and  sewers,  to  open 
and  Improve  streets,  to  regulate  the  , 
uses  of  private  property  so  as  to  pre- 
vent nuisances,  to  establish  fire 
limits  in  large  and  populous  cities, 
to  establish  quarantine,  to  remove  and 
Isolate  persons  affected  with  smallpox 
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and  other  contagious  diseases  in  order 
to  stop  the  spread  of  disease,  is  all 
dependent  upon  the  police  power  of  the 
State,  exercised  for  the  benefit  of 
the  health  and  well  being  of  the  people. 

In  every  case  there  must  be  the  impress 
of  a public  purpose  upon  the  law  to 
make  it  constitutional.  It  is  not  enough 
that  private  interests  will  be  subserved, 
or  that  private  property  will  be  enhanced 
in  value.  There  must  be  a public  interest 
applicable  to  a community  of  persons  to 
be  benefited.  The  health  of  the  people  is 
the  substrata  upon  which  the  prosperity 
of  the  State  rests,  and  laws  conducive  to 
health  have  always  been  upheld.  In  this 
case  the  police  power  of  the  State  is 
broad  enough  to  authorize  the  law  in  ques- 
tion (Welty  on  Assessments,  secs.  350, 

351  and  362 j Ilagar  v.  Supervisors,  47  Cal. 
233),  and  the  case  itself  is  a striking 
illustration  of  the  impossibility  of  at- 
taining the  end  in  view  by  private  consent 
or  co-operation  and  of  the  necessity  of 
the  State  lending  its  aid  to  the  accom- 
plishment of  the  purpose  intended  to  be 
reached.  Levees  must  be  continuous  to  be 
effective.  No  man  alone  could  accomplish 
any  material  good  by  constructing  a levee 
in  front  of  his  own  land,  where  his 
neighbors  refused  to  do  likewise.  The 
levee  must  all  be  built  at  once  or  it 
•will  fall  short  of  the  beneficent  purpose 
intended.  The  contrariety  or  selfishness 
of  human  nature  makes  It  Impossible  to 
secure  the  co-operation  of  all  persons 
whose  concert  of  action  is  necessary  to 
successfully  cope  with  the  common  enemy 
of  man,  the  floods.  One  or  more  persons 
in  a district  may  be  willing  to  incur 
the  almost  certainty  of  disease  or  even 
death,  rather  than  meet  the  small  expendi- 
ture necessary  to  prevent  it  by  building 
a common  levee,  Just  as  they  might  be 
willing  to  run  the  risk  of  fire  by  con- 
structing a cheap  wooden  house  in  a popu- 
lous neighborhood,  or  of  drinking  Impure 
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well  water,  or  of  allowing  nuisances  and 
filth  and  disease-breeding  agencies  to 
remain  on  their  premises.  The  law  can 
not  control  such  cases  simply  because 
the  person  offending  is  pursuing  a course 
injurious  to  his  own  interests,  but  the 
law  can  control  and  regulate  him  if  other 
persons  are  Injuriously  affected  by  his 
conduct,  because  such  other  persons  can 
not  peaceably  control  him  themselves. 

This  law  would  be  unconstitutional  if  its 
only  purpose  and  effect  was  to  improve 
the  value  of  the  lands  of  the  persons  in 
the  district,  but  such  is  not  the  only 
object  of  the  law.  We  take  judicial 
notice  of  the  fact  that  overflows  are 
followed  by  disease,  resultant  from  the 
decaying  deposits  left  by  the  water,  and 
that  such  disease  is  not  and  can  not  be 
confined  to  a single  family,  but  spreads 
among  the  people  of  the  locality  without 
any  fault  of  theirs,  and  which  they  are 
powerless  to  prevent.  This,  then,  is  a 
proper  case  for  governmental  interference 
under  the  police  power  of  the  State,  as 
much  so  as  the  construction  of  drains  and 
sewers,  Cooley’s  Const,  Lim.  (6  73d.  ), 
p.  627." 

It  follows  that  public  health,  being  a public  purpose 
Is  Included  in  the  taxes  that  may  be  increased  by  a vote 
as  specified  in  Part  1 of  Article  X,  Section  11(c)  of  the 
Constitution,  supra. 

You  will  also  note  that  Part  1 provides  the  amount  of 
the  increase  may  be  limited  by  law.  We  are  unable  to  find 
any  further  limitation  by  the  General  Assembly,  Section 
11046,  Mo,  R»3,A,,  House  Committee  Substitute  for  House 
Bill  No.  468,  follows  the  constitutional  provision,  and, 
provides: 


"For  county  purposes  the  annual  tax  on 
property,  it  shall  not  exceed  the 
rates  herein  specified:  # it  Provided, 
further,  that  In  any  county  the  maximum 
rates  of  taxation  as  herein  limited  may 
be  Increased  for  not  to  exceed  four 
years,  when  the  rate  and  purpose  of  the 
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increase  aro  submitted  to  a vote  and 
two-thirds  of  the  qualified  electors 
of  the  county  voting  thereon  shall  vote 
therefor,” 

In  reaching  the  conclusion  that  a county  may  increase 
its  tax  levy  for  health  purposes  above  the  constitutional 
limit  by  a vote,  as  provided  in  Part  1 of  the  constitutional 
provision,  supra,  we  have  considered  Part  2,  supra,  as  it 
might  apply  to  Part  lf 

By  referring  to  the  title  of  Section  11(c),  Article' X 
of  the  Constitution,  supra,  and  the  discussion  and  debates 
of  the  members  of  the  Constitutional  Convention,  we  have 
concluded  that  it  has  no  reference  or  connection  In  any  way 
with  Part  1,  but  is  an  additional  exception  to  the  constitu- 
tional limit  of  a tax  levy^anH'Ts  a further  and  distinct 
method  of  increasing  the  levy  for  health,  etc,,  purposes. 

You  will  note  the  title  providee  "Exceptions  to  Limitation," 

The  following  quotations  from  the  record  of  the  Debates 
of  the  Constitutional  Convention  clearly  indicate  that  that 
body  understood  and  Intended  that  Section  11(c)  should  pro- 
vide that  taxes  may  be  Increased  above  the  limit  fixed  by 
the  Constitution  for  (1)  all  county  or  public  purposes, 
which  Includes  health,  by  a two-third  vote  of  the  people 
and  (2)  for  health,  etc,,  purposes  by  any  method  as  may  be 
authorized  and  prescribed  by  the  General  Assembly: 

"MR,  MOORE t Judge,  I wanted  to  ask 
you  this  question.  I am  very  heartily 
In  favor  of  the  principle  of  your 
amendment  but  I don’t  quite  get  it 
through  my  head,  maybe  it  is  a little 
thick,  why  we  should  strike  out  the 
words  ’public  purposes'  and  Insert 
these  specific  items.  Row,  let  me 
ask  you  this,  did  the  Committee  have 
in  mind  that  the  first  part  of  this 
section,  by  a two-thirds  vote,  they 
could  levy  additional  taxes  within  the 
limitations  prescribed  by  the  Legis- 
lature for  any  public  purpose?  Then 
under  general  law  they  could  do  this 
without  a vote  of  anybody  for  these 
specific  items , 


■arc  hall 


\j 


rai 


Cj 


;,:AY  :i:  Yea  t if  the  bogtslature 
authorized  it, 

"ilH,  f'OOh'f:  V,Tov/ , do  jou  have  enough 
specific  itevas  listed,  t t is  the"' 
thin-  I am  wondering? 

" • . PAYH’i:  fell,  we  have  I think,  > all 
of  the  specific  items  that  wore  urged  be- 
fore the  Convention  as  belli;'-;  those  that  • 
should  be  put  in,  The  reason  these  wore 
not  put  in,  we  all  felt  that  'public 
purposes  » covered  it  and  the  Committee 
thought  that  was  too  broad  and  took  those 
words  out  and  I reinserted  these  words , 

f,NK,  JIOORb:  fell  of  course  all  of  the 
public  purposes  would  moan  that  the 
Legislature  mi  "lit  levy  cities  without  a 
vote  of  the  people  and  levy  a tax  for  any 
purpose  that  was  public  for  building  a 
building  or  any  other  public  purpose  and 
it  wa ..  pel  loved  that  -th.  -.t  on  ;ht  to  com© 
under  a two - thi r d vote, 

" MR , Thank  you. 


It  -'Ml? 

in;  i.  • .(  V ■ iIj 

speak  on 
a member 


■h:  Mr,  President,  I desire  to 
hr,  Phillips*  amendment,  I was 
of  this  Committee  and  it  was  the 


unanimous  consensus  of  the  opinion  of  this 
oommitteo  tnat  ad— valorem  taxes  wore,  fast 
oo coming  obsolete  and  a relic  of  barbarism 
that  modern  taxation  was  attempting  to  get 
away  from  ad- valorem  taxes,  and  yet  this 
same  Committee,  not  only  proposes  to  .take 
olT  the  present  constitutional  limitations 


on  these 
Invites  t 
self  to  u 


an 


■valorem  taxes , but  in  effect, 
people  and,  the  Legislature  it- 
those  ad- valorem  taxes  and  use 
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that  theory  of  taxation  for  these  purposes, 
hospital  and  public  health,  and  the  purpose 
t/iat  Judge  Mayer  added  by  his,  amendment" 
this  morning  and  which  I supported. 


honorable  Marshall  Craig 


mMR,  HKHTTFR:  The  amendment  offered  by 
Mr.  Alien  and  myself  would  exempt  Kansas 
City  from  the  effect  of  the  proviso  be- 
ginning at  line  26  of  Section  11  on  page 
G of  File  19.  Bow,  as  all  of  the  dele- 
gates have  undoubtedly  noted,  the  section 
first  3ets  forth  the  amount  of  taxes 
that  i3  based  on  the  hundred  dollars 
valuation  that  municipalities,  counties, 
and  school  districts  and  for  purposes 
other  than  school  district,  local  taxing 
units  have  a right  to  levy.  But  the 
proviso  beginning  at  page  26  contains,  two 
separate  ideas.  The  language  from  line 
26  to  line  32  provides  in  effect  that  any 
raunicipality,v-county  or  school  district, 
by  the  vote  of  two- thirds  of  those  voting 
on  the  subject,  may  increase  any  of  the 
rates  specified.  For  example,  in  the  case 
of  school  district  the  rate  specified  is 
a dollar  so  that  if  a two-thirds  vote 
could  be  secured  authorizing  such  an  in- 
crease, the  rate  could  bo  increased  to 
two  dollars.  As  a matter  of  fact,  theo- 
retically, at  least,  it  could  be* increased 
to  ten  dollars  and  twenty  dollars.  Of 
course,  that  would  not  bo  done..  That  i3 
out  of  the  question. 


"well  now,  the  second  part  of  the  proviso 
starts  at  t e bottom  of  page  6 in  line  32 
and  that  provides  for  no  vote  by  anybody,. 

It  simply  provides  that  we  authorized,  by 
law,  any  municipality,  county  or  other 
political  subdivision  may  levy  a rate  of 
taxation  on  all  property  subject  to  its 
taxing  power  in  excess  of  the  rates  herein 
limited  for  library,  hospital,  public 
health,  I t hink  the  words  'other  public 
purposes'  were  stricken  out  and  'public  roc 
reation'  and  'museums'  were  inserted,  Go 
that  under  that  proviso  in  any  county  or 
other  school  district  or  other  taxing  unit 
in  this  state,  if  the  Legislature  could  be 
Induced  to  pass  a law  authorizing  it  the 
taxes  could  be  increased  without  limit. 
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"So  that  we  are  faced  her©  with  a funda- 
mental question  of  public  policy  in  this 
section  11*  Do  you  want  to,  put  a ceiling 
on  the  power  to  tax  as  was  done  in  1875 
or  do  you  wish  to  have  no  ceiling  at  all? 


"MR,  RIGHTHR:  The  provision  in  the  first 
proviso#  the  provision  of  the  first  pro** 
viso#  from  lines  26  to  32  at  the  bottom 
of  Page  6 are  entirely  independent  of  the 
proviso  at  the  top  of  Page  7 and  the  Legis- 
lative assembly  is  not  essentially  con- 
cerned with  the  first  proviso  at  all. 

People  of  the  communities,  I read  this# 
can  go  to  the  polls  and  by  a two-thirds 
vote  of  those  voting#  can  increase  the 
taxes  of  any  of  these  taxing  units  indef- 
initely without  the  General  Assembly  doing 
a thing,' 


•j'c  a 

"MR,  MAYER i Mr*  President,  I hope  this 
amendment  of  Mr,  Phillips  will  not  be 
adopted.  These  purposes  for  which  the 
Legislature  may  authorize  the  issuance 
or  the  increase  of  the  levy  are  all  pur- 
poses in  which  the  public  are  very  deeply 
interested.  They  usually  will  not  take 
a very  large  levy,  It  isn’t  as  if  they 
.were  going  to  build  a lot  of  buildings 
and  all  that  sort  of  thing.  It  seems  to 
me  that  there  Is  plenty  of  safeguard  if 
the  people  elect  their  councils#  elect 
their  whole  county  courts#  They  can’t 
do  thi3  except  as  authorized  by  the  Legis- 
lature and  under  such  limitations  as  the 
legislature  may  prescribe*  I don’t  see 
whjf  we  should  require  a two-thirds  vote 
to  increase  a levy  of  millions  say  for 
public  health  or  for  a library.  It  seems 
to  me  we  are  going  along  In  distrust  of 
our  local  people  when  we  do  that,  I hope 
the  amendment  will  be  defeated, 

"MR,  GARTEN*  Mr,  President#  it  occurs  to 
me  that  this  amendment  is  already  cared 
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for  by  the  first  part  of  this  because  it 
says  in  the  first  part  that  a rate  of 
taxation  on  any  of  these  local  purposes 
can  be  set  by  two -thirds  vote,  and  then 
here  we  go  on  and  say  that  a rate  of  taxa- 
tion for  libraries,  hospitals,  and  etc*, 
can  be  set  by  two -thirds  vote*  Vo  will 
surely  - well  it  seems  to  me  the  first 
part  of  this  provision  would  cover  the 
latter  the  way  it  is  amended  and  if  this 
is  the  purpose  of  Mr.  Phillips,  he  would 
better  attain  it  by  strikin'.-;  out  the  last 
part  of  this  section  as  something  super- 
fluous * 


"pi 

u'<k>X  :.T> 

'ITT: 

have  you  finished? 

"MI 

i.  GAKTiTFs 

Yes . 

«?,n 

CbhPL'GYj 

Mr , P i- o o i dent , i t 

occurs  to 

mo 

that 

this 

amendment  should,  not 

be 

adopted,  and  if  this  should,  be  adopted 
you  would  accomplish  almost  the  opposite 
from  what  the  Committee  had  in  mind.  Vou 
tell  the  people  in  the  first  proviso  that 
If  two -thirds  of  those  voting  at  an  elec- 
tion want  to  do  so  they  can  authorize  for 
their  respective  purposes,  an  increased 


rate.  Then  you  go  in  the  next  proviso  and 
ask  if  Senator  Phillips  amendment  should 
be  adopted  you  say  but,  if  it  happens  to 
be  for  those  particularly  desirable  pur- 
poses, you  can  only  do  It  if  the  General 


mar, 


o'  » 


•aid  for 


Assembly  tolls  you  that  it 
that  reason,  I think  It  is  most  inadvisable 
and  should  not  be  adopted," 

The  above  excerpts  are  just  a few  of  the  many  in  thl s 
record  which  conclusively  support  the  interpretation  that 
Meet  ion  lx  (c  ),  o.t  Article  X of  the  Constitution,  provides 
two  distinct  methods  of  increasing  the  levy. 


be  arc  unable  to  find  a.ny  authorization  by  the  Legisla- 
ture that ^ would  permit  the  increase  under  Part  2 of  the 
constitutional  provision,  and  so  held  in  the  opinion  rendered 
to  Mr.  J.  V.  Conran,  Prosecuting  .Attorney  of  viev;  Madrid 
County,  mentioned  in  your  request. 
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'.Vo  - have  examined  the  ballot  submitted  and.  find  that 
it  states  the  period  of  time,  rato  and  purpose  of  the  in- 
crease, as  provided  in  Part  1 of  the  constitutional  pro- 
vision, and  believe  same  to  be  proper  in  form* 


Conclusion  » 


It  1 3 , therefore,  tho  opinion  of  this  department  that 
mi  increase  of  a tax  levy  above  the  limits  fixed  by  the 
Constitution  and  law  for  public  purposes  (public  health) 
is  valid  and  constitutional  when  the  increase  lias  been  voted 
by  a two-thirds  majority  of  tho  voters  on  a ballot  suib- 
inittlng  tho  rate  and  purpose  of  the  increase  for  a period 
not  to  exceed  four  years. 


lie  spoct  fully  submitted, 

\ 


APPPOVKDj 


V* , BHA.DY  DUIICAH 

Assistant  Attorney  General 


J.  F.  TAIL Oh 

Attorney  General 

VACO:  ml 


SHERIFFS:  ’ Sheriff  has  the  custody,  rule,  keeping  and  charge 

of  the  county  jail.  In  counties  of  the  third  class, 
the  sheriff  recovers  from  the  county  court  for  board 
furnished  city  prisoners. 


May  19,  1947 


Honorable  Marshall  Craig 
Prosecuting  Attorney 
Mississippi  County 
Charleston,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  May  9,  1947,  in 
which  you  requested  an  opinion  on  certain  questions  rela- 
tive to  the  feeding  of  prisoners  in  your  County  Jail.  Said 
letter  reads  in  part  as  follows: 

"I  recently  wrote  you  concerning  the 
authority  that  the  County  Court  might 
have  with  reference  to  renting  or  leas- 
ing a portion  of  the  County  jail  to  the 
City.  You  sent  me  an  opinion  written 
on  March  26,  1940  in  which  it  was  stated 
that  the  County  Court  had  no  authority 
to  rent  any  portion  of  the  rooms  in  the 
County  jail  to  be  used  as  a City  jail  by 
the  City  Marshall. 

"The  City  of  Charleston,  which  is  the 
County  seat  of  Mississippi  County  does 
not  have  a City  jail.  It  would  appear 
that  the  City  has  the  right  to  place 
their  prisoners  in  the  County  jail  by 
reason  of  Section  7360.  As  you  know, 
under  the  new  law,  the  Sheriff  is  now 
required  to  present  his  actual  bills  for 
feeding  the  prisoners  and  the  County 
Court  pays  those  bills.  This  obviously 
raises  a very  difficult  question  where 
a portion  of  the  prisoners  are  City 
prisoners  all  fed  by  the  Sheriff,  and 
all  fed  at  the  same  kitchen.  Taking 
into  consideration  the  above  Section 
and  Sections  24^0,  1347*304  (Laws  of 
Missouri,  1945 )>  and  Section  9196, 
along  with  the  above  problem  which  we 
have,  I would  like  your  opinion  on  the 
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following  questions: 

”1.  Is  it  still  your  opinion  that  the 
conclusion  reached  in  the  Attorney 
General^s  opinion  of  March  26,  1940 
is  still  the  prevailing  law? 

”2,  Since  the  County  Court  must  pay  the 
actual  board  bills,  the  hiring  of  a 
cook,  and  janitor  service  for  the 
jail,  would  they  have  authority  to 
charge  the  City  a stipulated  amount, 
say  41*00  per  prisoner  per  day,  said 
amount  to  be  paid  directly  to  the 
County,  and  the  Sheriff  present  all 
of  his  bills  for  food  to  the  County 
Court  for  payment?  Is  the  Sheriff 
authorized  to  accept  any  amount  from 
the  City  for  the  care  and  feeding  of 
the  prisoners,  except  perhaps  #1.00 
for  committments? 

"3*  Does  the  County  Court  have  authority 
to  enter  into  an  agreement  with  the 
City  that  the  City  prisoners  may  be 
placed  in  the  County  jail,  the  City 
to  pay  the  County  #1.00  per  prisoner 
per  day,  and  the  County  to  furnish 
the  janitor,  cook,  and  pay  the  actual 
grocery  bills?” 

Although  the  county  court  has  control  and  management  of 
the  county  property,  both  real  and  personal,  the  custody, 
rule,  keeping  and  charge  of  the  jail  is  expressly  given  to  the 
sheriff  by  Section  9195,  R.3.  Mo*  1939,  which  reads  as  follows: 

”The  sheriff  of  each  county  in  this  state 
shall  have  the  custody,  rule,  keeping  and 
charge  of  the  jail  within  his  county,  and 
of  all  the  prisoners  in  such  jail,  and 
may  appoint  a jailer  under  him,  for  whose 
conduct  he  shall  be  responsible j but  no 
justice  of  the  peace  shall  act  as  jailer, 
or  keeper  of  any  jail,  during  the  time  he 
shall  act  as  such  justice.” 
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Therefore,  it  is  still  our  conclusion,  as  expressed  in  the 
opinion  rendered  under  date  of  March  26,  1940,  to  Honorable 
Alfred  P,  Moeller,  that  the  sheriff  shall  have  the  custody, 
rule,  keeping  and  charge  of  the  county  jail,  and  that  the 
county  court  has  no  authority  to  rent  any  of  the  rooms  in  the 
county  jail  to  be  used  as  a city  jail  by  the  city  marshal* 

Section  7360,  R*S,  Mo*  1939,  provides; 

"If  any  city  as  in  this  chapter  provided 
for  have  no  suitable  and  safe  place  of 
confinement,  the  defendant  may  be  com- 
mitted to  the  common  jail  of  the  county 
by  the  mayor  or  police  judge  of  such  city, 
and  it  shall  be  the  duty  of  the  sheriff, 
upon  the  receipt  of  a warrant  of  commit- 
ment from  the  mayor  or  police  judge,  if 
he  have  room,  to  receive  and  safely  keep 
such  prisoner  until  discharged  by  due 
process  of  law.  Such  city  shall  pay  the 
board  of  such  prisoner  at  the  same  rate 
as  may  now  or  hereafter  be  allowed  by 
law  to  such  sheriff  for  the  keeping  of 
other  prisoners  in  his  custody.” 

Thus  it  can  be  seen  from  a reading  of  this  section  that  under 
certain  circumstances  it  is  made  the  duty  of  the  sheriff  to 
receive  the  city  prisoners*  Therefore,  your  two  remaining 
questions  may  be  stated  thusly;  Under  the  statutes,  in  counties 
of  the  third  class,  which  includes  Mississippi  County,  is  it  the 
county  court  or  the  city  officials  from  whom  the  sheriff  must 
recover  for  board  furnished  city  prisoners  who  are  in  the 
county  jail  under  the  sheriff's  custody? 

50  C.J., ,at  page  332,  says;  "The  supervision  of  prisons, 
being  a legislative  function,  is  regulated  by  statutes,  the 
provisions  of  which  must  be  observed.  These  functions  can  only 
be  performed  by  the  officers,  boards,  or  other  authority  to 
whom  they  have  been  intrusted  by  law.  The  rules  and  regulations 
for  the  government  of  prisons  must  be  adopted  by  the  appropriate 
authorities  in  the  manner  prescribed,  and  must  be  within  the 
limits  prescribed  by  law.  * * * 

Section  4 of  House  Bill  No.  899,  passed  by  the  63rd  General 
Assembly,  applicable  to  counties  of  the  third  class,  provides; 
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"The  sheriff  shall  have  the  custody  and 
care  of  persons  lodged  in  the  county  jail 
and  shall  furnish  them  with  clean  quarters 
and  wholesome  food.  At  the  end  of  each 
month  the  sheriff  shall  submit  to  the  county 
court  a statement  supported  by  his  oath  or 
affirmation  of  the  actual  cost  incurred  by 
him  in  the  feeding  of  persons  under  his 
custody  together  with  the  names  of  the  per- 
sons, the  number  of  days  each  spent  in  the 
jail,  and  whether  or  not  the  expenditure  is 
properly  chargeable  to  the  county  or  to  the 
state  under  the  law.  The  county  court  shall 
audit  s^id  statement  and  draw  a warrant  on 
the  county  treasury  for  the  amount  of  the 
actual  cost  payable  to  the  sheriff.  The 
county  clerk  shall  submit  quarterly  to  the 
State  Director  of  Revenue  a statement  of 
the  cost  incurred  by  the  county  in  the 
feeding  of  the  prisoners  properly  charge- 
able to  the  state  and  the  state  shall  forth- 
with pay  the  same  to  the  county  treasury." 

In  the  case  of  County  of  Douglas  v.  Coburn,  34  Neb,  351, 
the  county  sheriff  was  suing  to  recover  compensation  from  the 
county  for  board  furnished  city  prisoners,.  The  applicable 
statutes  were  similar  to  our  two  above  quoted  sections  to  {the 
effect  that  the  city  shall  have  the  right  to  use  the  county 
jail  and  that  the  city  shall  be  liable  to  the  county  for  the 
cost  of  keeping  such  prisoners.  The  Supreme  Court  of  Nebraska 
said  at  l.c.  354: 

"In  the  very  able  and  elaborate  brief  of 
the  county  attorney,  it  is  contended  that 
the  city  is  liable  to  the  sheriff  for  the 
board  of  the  city  prisoners,  and  that  the 
county  is  not  so  liable,  but  he  has  referred 
to  no  statute  that  authorizes  the  sheriff 
to  collect  such  fees  from  the  city.  The 
sheriff  is  a county  officer  and  receives 
prisoners  into  the  jail  of  the  county  as 
such.  The  county  board  has  the  general 
supervision  of  tne  jail  in  common  with  other 
property  of  the  county,  and  it  is  the  duty 
of  such  board  to  see  that  the  rules  pre- 
scribed by  the  district  judges  are  carried 
out.  The  county  is  liable  to  the  officer 
for  the  board  of  prisoners  committed  to  the 
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county  jail.  He  has  no  arrangement  with 
the  city  authorities  for  compensation  and 
the  law  fails  to  provide  for  the  allowance 
of  such  claims,  while  it  does  provide  that 
the  county  shall  be  liable.  The  city,  there- 
fore, is  not  liable  directly  to  the  sheriff, 
but  no  doubt  is  to  the  county,  for  the  amount 
so  expended,  with  interest  thereon.*  * * * *** 

In  Nickell  v.  Waukesha  County,  62  Wis.  469*  plaintiff, 
sheriff  of  Waukesha  County,  was  suing  said  county  to  recover 
for  board  furnished  prisoners  committed  to  the  county  jail 
for  violation  of  a village  ordinance.  At  l.c.  472,  the 
Supreme  Court  of  Wisconsin  said: 

"The  items  of  the  plaintiff* s account  for 
the  board  of  and  washing  for  such  prisoners, 
and  for  receiving  and  discharging  such 
prisoners,  stand  on  a different  basis.  As 
sheriff  the  plaintiff  was  bound  to  take  the 
charge  and  custody  of  the  jails  of  his 
county  and  the  persons  therein,  and  to  keep 
them  himself,  or  by  his  deputy  or  jailer; 
to  keep  a true  and  exact  register  of  all 
prisoners  committed  to  any  jail  under  his 
charge.  Subd.  1,  2,  sec.  725,  R.  S.j  Sec, 

4945,  R.  S.  He  was  entitled  to  receive  pay 
for  his  actual  and  necessary  disbursements 
for  board  and  conveyance  of  such  prisoners, 
and  for  committing  them  to  and  discharging 
them  from  prison.  Subd.  27-29,  sec.  731, 

R*  S.  The  statutes  made  the  county  liable 
for  *the  expense  for  maintaining  persons 
charged  with  offenses,  and  duly  committed 
for  trial,  and  of  those  who  are  confined 
in  the  county  jail,  or  who  may  be  com- 
mitted for  the  nonpayment  of  any  fines  and 
expenses  for  safe-keeping.*  Sec.  4947,  li.S.; 

Bell  v.  Fond  du  Lac  Go*  53  Wis.  433. 

"It  is  true,  the  section  of  the  charter 
giving  to  the  village  authority  to  enact 
the  ordinance  in  question,  also,  for  the 
purpose  of  imprisoning  offenders  thereunder, 

- gave  to  the  village  the  use  of  the  jail  of 
Waukesha  county,  and  provided  that  *all 
persons  committed  to  said  jail  by  the  marshal 
or  any  other  officer  shall  be  under  the  charge 
of  the  sheriff  of  said  county,  and  said  vil- 
lage shall  be  liable  for  the  expenses  of 
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keeping  such  persons  in  said  jail.*  Sec. 

IS,  ch.  30,  P.  & L.  Laws  of  1359.  Under 
this  provision  there  would  seem  to  be  no 
doubt  but  what  if  the  county  pays  the 
plaintiff  for  such  expenses,  it  would  have 
a right  of  action  over  against  the  village 
for  the  amount  so  paid  therefor.  But  this 
does  not  take  away  the  primary  liability 
of  the  county  to  the  plaintiff  for  such 
expenses,  nor  compel  him  to  separate  the 
items  of  such  expense  for  the  other  items 
of  his  bill.  V/e  must  therefore  hold  that 
the  county  is  liable  to  the  plaintiff  for 
the  amount  of  such  items  of  his  account 
included  in  the  judgment  as  were  for  the 
board  of  and  washing  for  such  prisoners, 
and  for  receiving  and  discharging  such 
risoners;  and  for  such  amount,  with 
nterest  thereon  from  the  time  it  should 
have  been  allowed  by  the  county  board,  he 
is  entitled  to  judgment  against  the  county." 

In  the  Waukesha  County  case,  supra,  the  provisions  of  the 
statutes  to  which  the  court  referred  were  very  similar  to 
those  above  quoted  provisions  of  Section  4,  House  Bill  No. 

399»  and  Section  7360  R.S.  Mo.  1939*  and  Section  9196*  R.S. 

Mo.  1939,  which  says: 

"It  shall  be  the  duty  of  the  sheriff  and 
jailer  to  receive,  from  constables  and 
other  officers,  all  persons  who  shall  be 
apprehended  by  such  constable  or  other 
officers,  for  offenses  against  this  state, 
or  who  shall  be  committed  to  such  jail  by 
any  competent  authority;  *******  *n 

Applying  the  wording  of  the  court  to  the  facts  of  our  case, 
we  find  that  the  sheriff  is  bound  to  take  the  charge  and 
custody  of  the  jail  of  his  county  and  the  persons  therein, 
and  to  keep  them  himself  or  by  his  deputy  or  jailer;  and  keep 
a true  and  exact  register  of  all  prisoners  committed  to  the 
jail  under  his  charge.  By  Section  4,  House  Bill  No.. 399. 
supra,  the  sheriff  is  entitled  to  recover  from  the  county  court 
the  actual  and  necessary  costs  incurred  by  him  in  the  feeding 
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of  persons  under  his  custody.  The  said  section  provides  that 
the  sheriff  at  the  end  of  each  month  is  to  submit  to  the  county 
court  a statement  of  the  actual  cost  incurred  by  him  in  the 
feeding  of  persons  under  his  custody.  The  section  then  provides 
for  $n  indication  by  the  sheriff  in  this  statement  of  whether 
the  expenditure  is  properly  chargeable  to  the  county  or  to  the 
state.  The  county  pays  for  all  of  the  expenditure,  including 
that  incurred  on  behalf  of  state  prisoners,  and  then  recovers 
from  the  state  in  its  own  behalf  the  cost  incurred  from  feeding 
said  state  prisoners.  It  is  our  opinion  that  the  same  procedure 
would  be  followed  in  counties  of  the  third  class  in  the  recovery 
of  costs  incurred  in  the  feeding  of  city  prisoners,  and  that  the 
county  recovers  in  its  own  behalf  from  the  proper  city  officials. 
As  provided  in  Section  7360,  supra,  the  amount  to  be  recovered 
would  be  at  the  same  rate  as  is  allowed  by  law  to  the  sheriff  for 
the  keeping  of  other  prisoners  in  his  custody. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  the 
sheriff  shall  have  the  custody,  rule,  keeping  and  charge  of  the 
county  jail,  by  virtue  of  which  he  has  the  control  of  the  feeding 
and  care  of  the  prisoners  intrusted  to  him.  It  is  further  the 
opinion  of  this  department  that  in  counties  of  the  third  class 
the  county  court  is  liable  to  the  sheriff  for  the  actual  cost 
incurred  by  him  in  the  feeding  of  persons  under  his  custody  in 
the  jail,  and  it  is  to  the  county  court  that  the  sheriff  is  to 
look  for  the  payment  of  actual  costs  incurred  by  him  in  the  feed- 
ing of  city  prisoners  confined  in  the  county  jail. 


Respectfully  submitted, 


Wm.  0.  COCKRILL 
Assistant  Attorney  General 

APPROVED: 


tttty. mm — 

Attorney  General 
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MEMORIAL  AIR  PORTS: 


Under  House  Bill  192  city  receiving  allot- 
ment of  less  than  $10,000  may  at  a labter 
date  receive  further  allotment  which  will 


make  up  the  full  $10,000  limit. 


April  19,  1947 


c 

Mr*  Hugh  Denney 
Director 

Department  of  Kesources  and  Development 
State  Office  Building 
Jefferson  City,  Mi s s burl 


Dear  Mr.  Denney: 


This  Is  in  reply  to  your  letter  of  April  16, 

1947,  requesting  an  opinion  from  this  department,  which 
reads  as  follows: 

"In  your  opinion  of  December  9,  1946, 
most  of  the  points  relative  to  com- 
pliance by  city  governments  with  the 
dtate  Memorial  Airport  matching  fund 
were  clarified.  However,  the  follow- 
ing question  has  been  raised  by  a 
community,  and  we  again  seek  your 
advice  and  opinion  in  this  matter: 

"If  a city  files  for  less  than  the 
full  $10,000  of  state  matching 
funds  at  this  time,  say  $6,000,  and 
then  at  a later  date  desires  to  file 
for  an  additional  $4,000  of  state 
matching  funds,  would  such  latter 
application  be  legal?" 

The  Act  authorizing  cities,  towns  and  counties  to 
establish  memorial  airfields  with  state  assistance,  is  House 
Bill  192  of  the  65rd  General  Assembly,  which  is  in  part  as 
follows: 


"In  appreciation  of  the  services  of  our 
gallant  Armed  Forces  and  to  perpetuate 
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the  memory  of  their  heroic  achieve- 
ments in  the  war  against  Germany, 

Japan  and  their  Allies  and  to  promote 
the  advancement  of  aviation  in  the  name 
of  those  who  gave  their  lives  as  mem- 
bers of  our  gallant  iirmed  Forces  in  the 
war  against  the  aforesaid  enemies, 
cities,  towns  arid  counties  are  hereby 
authorized  to  purchase  sites  and  con- 
struct and  operate  air  fields  in  such 
counties  or  near  such  cities  and  towns 
and  to  receive  free  technical  advice 
from  the  Department  of  Resources  and 
Development.  Provided  further  that  when 
any  city,  town  or  county  in  Mis souri 
shall  certify  to  the  Governor  that  it 
has  appropriated  a specific  sum  for  the 
aforesaid  purpose  and  is  ready  to  pro- 
ceed with  the  purchase  or  construction 
of  such  air  fields  a like  sum  not  exceed- 
ing ten  thousand  dollars  ($10,000,00) 
shall  be  allotted  to  said  city,  town 
' or  county  from  the  appropriation  herein- 

after made  for  such  purpose  * * # «•" 

We  realize  that  if  a city  appropriates  a sum  less 
than  $10,000  for  the  above  purpose,  which  is  matched  by  the 
state,  and  then  is  allowed  at  a latter  date  after  appropriat- 
ing a sum  which  raises  the  total  appropriation  to  $10,000  to 
receive  a further  allotment  from  the  state,  an  added  burden 
will  be  placed  upon  the  administering  officials  and  a certain 
amount  of  confusion  may  result,  further,  there  is  no  express 
authority  set  out  for  the  proposed  plan  of  allotment.  How- 
ever, this  fact  should  not  be  given  a great  deal  of  weight  be- 
cause of  the  lack  of  a definite  plan  of  procedure  concerning 
the  administration  of  this  law.  The  absence  of  express  author- 
ity should  make  little  difference  under  the  present  circum- 
stances. 

The  controlling  factor  in  construing  this  or  any 
statute,  is  to  determine  the  intention  of  the  legislature  with 
respect  to  the  purpose  or  object  of  the  Act,  In  the  case  of 
City  of  .it.  Louis  v*  James  Braudis  Coal  Co.,  137  3.  w,  (2d) 

668,  the  court  said  at  page  669: 

"We  are  in  full  accord  with  appellant, 
that  the  primary  rule  of  construction. 
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. whether  of  statutes  or  ordinances, 
is  to  ascertain  and  give  effect  to 
the  lawmakers 1 intention,  and  that 
since  such  laws  are  presumably  passed 
in  the  spirit  of  justice  and  for  the 
welfare  of  the  community , they  should 
be  interpreted,  if  possible,  so  as  to 
further  that  purpose,  and  that  frequent- v 
ly  courts  to  attain  that  end,  look  less 
to  the  letter  or  words  of  a statute  or 
ordinance  and  more  to  the  content,  the 
subject-matter,  the  consequence  and 
effect,  and.  the  reason  and  spirit  of  the 
law  in  endeavoring  to  arrive  at  the  pur- 
pose of  the  lawgiver*15 

House'  Bill  192,  by  its  terms,  unquestionably  was  en- 
acted for  the  purpose  of  perpetuating  the  memory  of  the  heroic 
achievements  of  our  Armed  .Forces  and  "to  promote  the  advance- 
ment of  aviation.11  And  to  properly  carry  out  these  purposes, 
cities,  towns  and  counties,  which  are  qualified  to  establish 
memorial  airports,  must  be  allowed  to  take  advantage  to  the 
fullest  extent  of  the  state  assistance  provided  for  in  said 
Act,  In  the  case  of  Pate  v,  Ross,  84  L.  ■•/*  (2d)  961,  the  court 
said,  1,  c,  963: 

"Likewise  it  is  held  that  statutes  should 
be  construed  so  as  to  effectuate  the  pur- 
pose of  its  enactment,  to  accomplish  which 
purpose  words  may  be  restricted  or  ex- 
tended, Kerens  v«  Bt.  Louis  Union  Trust 
. Co,,  283  .Mo,  601,  223  >i » W,  645,  11  A, 

L.  R.  288." 

The  proposed  plan  o.f  appropriation  and  allotment, 
while  not  expressly  set  out-,  is  in  complete  accord  v/ith  the 
purposes  of  the  Act  and  should  therefore  bo  allowed* 


Conclusion 

When  a city,  town  or  county,  under  the  provisions  of 
House  Bill  192  of  the  63rd  General  Assembly,  requests  and  re- 
ceives an  allotment  of  state  matching  funds  in  an  amount  less 
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than  $10,000,  such  city,  tov/n  or  county  may,  at  a lattex*  date 
request  and  receive  an  additional  allotment  of  state  match- 
ing funds  such  as  will  make  up  the  full  #10,000  limit. 


Respectfully  submitted. 


DAVID  DORR ELLY 
Assistant  Attorney  Goner.-  1 


APPROVED: 


J.  !•:.  TAYLOR 
Attorney  General 


AIRPORTS:  ■ • ) Statutes  constitute  ws_i-  ,r  of  State' 

SURPLUS  GOVERNMENT  PROPERTY:  ) prior  claim  to  surplus  government 

) airports. 


May  27,  1947 


Mr,  Hugh  Denney,  Director 

Department  of  Resources  and  Development 

Jefferson  City,  Missouri 


• Dear  Mr*  Denneys 


lojtr  Thf*  ls  in  r®ply  to  y°ur  letter  of  December  13, 

refds  °Plnl°n  fr°in  thls  ^P^tment,  which 

*'l  would  like  to  have  the  opinion 
of  your  office  as  to  who  in  the  state 
is  responsible  for  releasing  the 
state’s  prior  claim  to  surpluo  Govern- 
ment airports.  ' 

<*■ 

"Recently,  letters  submitted  from 
mayors  of  Missouri  communities  to  the 
Governor  asking  for  the  State  to 
waive  its  prior  claim  to  Government 
airports  in  their  vicinity  have  been 
referred  to  this  office.  Acting  on 
this  basis*  we  have  in  each  case  writ- 
• t0n  f letter  indicating  the  iitate  was 
not  interested  in  taking  over  sufch. 
surplus  .airport  property.  There  is, 
however,  in  my  mind  a doubt  as  to  the 
legal  right  of  this  agency  to  speak  for 
. fciie  ^tate  in  this  matter,  and  for  that 

reason  I would  like  to  have  your  opinion." 

cltitn  o?ln  n°  lndl: 

airports  by  the  state  as  audl  °?hf 
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of  airports  have  been  expressly  delegated  to  the  various 
cities,  towns  and  counties  of  the  state,  Vie  believe  that 
this  is  a declaration  of  the  policy  of  the  state  to  vest  this 
authority  solely  in  said  subdivisions. 

The  Surplus  .Property  Act  of  1944,  Public  Law  457, 

78th  Congress,  2d  Session,  Chap,  479,  H,  R*  5125,  provides  as 
follows  with  respect  to  airports,  Lee,  13 '(c): 

"(c)  No  airport  and  no  harbor  or 
port  terminal * including  necessary 
operating  equipment,  shall  be  other- 
wise disposed  of  until  it  has  first 
been  offered,  under  regulations  to  be 
prescribed  by  the  Board,  for  sale  or 
lease  to  the  Ltate,  political  subdivi- 
sion thereof,  and  any  municipality,  in 
which  it  is  situated,  and  to  all  munic- 
ipalities in  the  vicinity  thereof,” 

The  63rd  General  Assembly,  in  Lection  2 of  House  Bill 
364,  Laws  of  Missouri,  1945,  page  1269,  recognized  the  Surplus 
Property  Act  of  1944  as  follows: 

"Any  municipality  or  political  subdi- 
vision of  this  state  is  hereby  authorized 
and  empowered  to  obtain  United  states 
government  property  under  the  provisions 
of  the  ‘Surplus  Property  Act  of  1944, 

Public  Law  457,  78th  Congress,  Chapter 
479,  second  Session,  II*  R,  15125,’  and  any 
amendments  thereto,  in  the  manner  and 
according  to  the  rules,  regulations  and 
conditions  required  by  such  Act,  or  any 
amendments  thereto,  irrespective  of  any 
provisions  otherwise  Imposed  by  lav/  or 
municipal  charter  or  ordinance  requiring 
certain  bidding  and  purchasing  procedures,” 

Under  the  provision  of  the  above  statute  all  munici- 
palities and  political  subdivisions  of  the  state  are  authorized 
to  obtain  United  .states  government  property.  It  is  clear  from 
said  statute  that  no  priority  was  retained  by  the  state  with 
respect  to  surplus  government  airports. 
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It  is  a general  rule  of  law  that  the  state  may 
waive  the  benefits  of  a priorit  by  enacting  laws  which 
evidence  this  intent.  There  is  no  need, for  an  express 
waiver.  In  the  case  of  In  re  Holland  Banking  Co.,  281 
2S,w.  702,  the  court  said  at  page  705: 

"There  is  a wealth  of  cases  cited 
by  appellant  showing  that  the  common- 
law  priority  of  the  state  for  debts 
due  to  it  has  been  recognized  in  most 
of  the  states.  There  seems  to  be  no 
question  about  suoh  general  recognition. 

It  is  unnecessary  to  discuss  the  cases. 

■uch  cases  will  be  appended  to  this 
opinion  by  our  reporter, 

"Notwithstanding  the  existence  upon  its 
statute  books  of  the  priority  law  ap- 
plicable by  its  terms  to  every  conceiv- 
able debt  due  to  the  state,  the  state 
may  waive  the  benefits  of  such  priority 
law  by  enacting  other  laws  which  evidence 
such  Intent.  * * #" 


Any  prior  claim  to  surplus  government  airports  which 
might  be  said  to  exist  In  favor  of  the  state  as  against  the 
various  municipalities  and  political  subdivisions  under  the 
Surplus  Property  Act  of  1944,  can  be  considered  waived  by  the 
policy  of  the  state  which  is  declared  In  the  statutes  dele- 
gating to  said  subdivisions  the  power  and  authority  to  estab- 
lish and  operate  airports.  No  waiver  on  the  part  of  any  state 
agency  is  required  as  the  statutes  constitute  such  waiver# 


Conclusion 


Therefore,  It  is  the  opinion  of  this  department  that 
no  waiver  of  the  state’s  prior  claim  to  surplus  government  air 
ports  by  a state  agency  is  necessary,  as  the  statutes  delegat- 
ing to  the  municipalities  and  political  subdivisions  of  the 
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state  the  power  and  authority  to  establish  and  operate  air 
ports,  constitute  such  waiver* 


Respectfully  submitted. 


DAVID  DOh KELLY 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


DD:LG 


DIVISION  OF  RESOURCES  AND) 
DEVELOPMENT:  ' ) 
AVIATION:  ) 
SCHOOLS:  ) 


Division  of  Resources  and  Development 
not  authorized  tinder  subsection  (g)  of 
Section  15593.7,  Mo.  R.S.A.,  to  inspect 
flying  schools  for  the  Department  of 
Education. 


June  5,  1947 


Mr,  Hugh  Denney,  Director 
Division  of  Resources  and  Development 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 


FILED 


Dear  Mr*  Denney: 

This  is  in  reply  to  your  letter  of  May  £7,  1947, 
requesting  an  official  opinion  from  this  department,  which 
reads  as  follows: 

“For  several  months  this  Division’s 
Aviation  Section  has  been  cooperating 
with  the  Dtato  Department  of  Education 
in  Inspecting  flying  schools  for 
veterans’  training  courses  in  aviation. 

The  program  has  been  carried  on  merely 
as  a.  cooperative  endeavor  with  the  state 
Department  of  Education,  not  as  a program 
of  thi-s  organization.  It  has  been 
handled  as  a routine  check  when  our  state 
aviation  engineers  were  on  other  regular 
business. 


“There  appears  now  to  be  a need  for 
follow-up  investigations  to  male©  sure 
that  facilities,  o specially  the  fields 
themselves,  are  being  maintained  in  safe 
flying  condition  she re  veterans’  train- 
ing programs  are  being  conducted.  It 
has  been  suggested  that  inspection  re- 
ports should  be  filled  out  about  every 
ninety  days  for  each  flying  school. 

“The  Go  mission,  in  considering  this 
matter,  has  requested  that  I secure  an 
opinion  from  you  as  to  the  legal  right 
of  this  Division  to  engage "in  this  in- 
spection activity  for  the  state  Department 


v.  iiu-Ji  annoy,  '■  • v wctor 


of"  Education,  it  is  not  th.au  we  ax-e 
opposed  t cooperating  with  other  state 
uopnxtiaontc,  out  rather  that  wo  not  be 
accused  of  oxcooding  the  .limit s of*  our 
author! nation  In  such  activities. 


"ihe  Oo>-;v.iis&iou  would  also  like  to  Know 
if  v/c  have  exceeded  our  authority  la 
n:.::ln.  two  initial  incpoctiouc  before 


those  fli 

jj  P O V G Cl  • 


;.:ht  training  schools  were 
..■.jo  basis  for  our  'part ic ip 


C-ljj  “ 

a ting 


In  this  program  i$  predicated  upon  sut>- 
eeeti.n  "g‘‘  of  .action  7,  house  rill  501? 
of  the  Girl  woneral  issewbly,  which  reads 
t\i  follov;s  ^ ’ •ncow.ragcs  the  development 

of  the  aeronautical  resources  of  the  state 
onf  aid  in  an  educational  pro.  ram  related 


to  aviation. 5 


- ihc  precise  question  is  whether  the  state  aviation 
■npincor.  of  t wo  avlsiow  of  r sources  and  ncvelop;  :6nt  nay 
continue  -tue  inspection,  activity,  r nf erred  to  In  your  letter 
for  the  state  department  of  .wine  at  ion. 


Your 


a L i.'  Gw  o . l oa  a 


directed  to  J louse  > ill 


6Drd  f on  oral 


wilier,  di/oc 


e 1751 , 


i- , 


cscubly,  found  in  t ic  haws  of  1045,  tvo 

irtuert  of  wGacailoi.  .to  employ  inspector 


G Jr 


for  t we  purpo.  o of  complying;  with  habile  Lav;  546  of  the  -78th 
Congress,  relating  to  the  inspection  of  educational  arid  train- 
ing institutions  which  arc  qualified  an. < equipped  to  educate 
and  train  rotu.rn.in,:  veterans  : 


’'..he  fcpartniOwt  of  itducatiou  is 

Oa , -'pOl',  G r O w.  c’.iiO  cIxa^CC  O O.  ,p.Lo 

0 G X*  4 A.  ii  L>  ; ? kj  G \j  U S.5  I I 4 J i ( 

tiiG 


>re  Dy 

l C.IiOu 


$ -Li.iG ; yU:.\  i f i (i  O C*'  iOx  t *). ■! G «fc.G^y"0 O £>  iOi1 

GG.27j.yQ  t G oX*  C Of  - ! jJ »L 'J  -i.  1 if v X oi i G . lG 


Oi 


re  1C 


•;  I-  ' 


fUDllc  tiO.fi  54b  of 
to  the  inspection 


l.w.e  f ....  fWi.  o o .i  re 
and  listing,  of 
the  educational  and  training  institutions 
(Including  industrial  establishments  , 
within  the  state  which  are  qualified  and 
equipped  to  furnish  education  or  train- 
inn;  (including:  appreut  ice  ships  ;.upd  ro- 
fr other  or  re-irninln.  train inr; ) for  rs- 


tumiii 


veterans. ' 


o. 
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Mr*  Hugh  Penney,  Director 


The  Division  of  Resources  and  Development  was  created 
in  1943  for  the  general  purpose  of  advancing  the  economic  wel- 
fare of  the  people  through  programs  and  activities  to  develop 
tho  State* s natural  resources  and  industrial  opportunities  per- 
taining to  commerce,  agriculture,  mining,  forestry,  transpor- 
tation, recreation  and  aviation  (Section  15393.1,  Ho.  R.8.A. ). 
It  is  mad©  the  duty  of  the  Division,  among  other  things,  to: 
investigate  and  assemble  information  regarding  the  economic 
resources  and  industrial  opportunities  of  the  htate  and  tho 
particular  sections  thereof  and  to  formulate  plans  for  the  de- 
velopment, conservation  and  use  of  these  resources;  acquaint 
the  people  of  Missouri  with  the  industries  and  industrial  op- 
portunities and  encourage  closer  cooperation  between  tho  in- 
dustries of  the  state  mid  with  the  people  by  the  use  of  educa- 
tional and  advertising  mediums;  encourage  the  development  of 
recreational  areas  of  the  ht ate  and  encourage  the  public  to 
visit  Missouri  by  the  dissemination  of  information  as  to  the 
recreational  resources  and  advantages  of  the  htate;  and  to  en- 
courage the  formation  of  sectional  committees  throughout  the 
htate  and  make  available  to  these  committees  and  other  groups 
and  organizations,  facts,  data  and  information  which  may  be 
useful  in  their  effort  to  encourage  the  location  of  industries 
and  commercial  enterprises  within  the  State  ( Section  15393.7, 
Mo.  R.h.A. ).  ' ' 

Section  15393.7,  Subsection  (g),  reads  as  follows: 

"Encourage  the  development  of  the 
aeronautical  resources  of  the  3tate 
and  aid  in  an  educational  program  re- 
lated to  aviation. H (Underscoring  ours.) 

In  order  to  determine  whether  the  above  provision  is 
sufficient  authority  upon  which  the  Division  can  rely  in  engag- 
ing in  said  inspection  activity  for  the  Department  of  Education 
said  section  must  be  considered  in  the  light  of  all  the  provi- 
sions of  Sections  15393.1  and  15393.7.  This  rule  is  set  out  in 
tho  case  of  Pugh  v.  St.  Louis  Police  Relief  Ass*n.,  179  3,  w, 

( Pd)  927,  at  pages  934-935: 

nIn  construing'  said  statutes  the  court 
must  be  guided  by  the  primary  rule  of 
statutory  construction,  v?hlch  is  to  as- 
certain and  give  effect  to  the  intention 
of  the  lawmakers  from  the  words  used  in 
the  statutes  and  to  adopt  that  sense  which 


Idr.  Hugh  Denney,  Director 


harmonize b beat  with  the  context  there- 
of. and  promotes  in  the  fullest  measure 
the  apparent  policy  and  objects,  of  the 
Legislature,  ft ate  ox  rel.  Dentine  v. 

Lfcate  Board  of  Health,  334  Mo,  2520,  65 
L.  W,  2d  945, , Doe  also,  'Lutherland  on 
statutory  Construction,  2d  Ld. , Vol,  2, 

. ection  365. 5 

wo  .must  determine  from  the  context  of  these  statutory 
provisions  whether  or  not  the  Legislature,  intended  the  Division 
to  engage  in  such  inspection  activities.  You  will  note  that 
under  subsection  (g)  of  Lection  15595*7,  the  Division  is  author- 
' ized  to  aid  In  an  educational  program  related  to  aviation,  VJe 
submit  that  the  educational  program  referred  to  in  that  section 
is  not  a limited  one  of  instruction  in  a course  of  study,  but 
rather  is  an  overall  public  relations  program  designed  to  pre- 
sent  to  the  public  the  advantages  of  aviation*  to  encourage  the 
use  of  aeronautical  facilities  in  Missouri,  end  generally  to 
promote  the  aviation  industry;  In  other  words,  to  educate  the 
public,  by  advertising  and  the  dissemination  of  pertinent  data 
and  information,  in  aviation  and  inform  them  of  the  aeronautical 
resources  of  the,  Btate,  thereby  encouraging  their  development* 
This  construction  is  in  keeping  with  the  apparent  policy  of  the 
General  Assembly  ae  set  out  in  Lection  15393*7,  by  which  the 
purposes  arid  objectives  of  the  Division  are  to  be  accomplished. 

It  was  clearly  not  contemplated  that  the  Division  of 
Resources  and  Development  should  inspect  for  the  Department  of 
education  veterans  flying  schools,  especially  in  viow  of  House 
Bill  ho.  944  which  ’was  enacted  subsequently  to  Lection  15393,7. 

However,  we  do  not  believe  it  follows  that  the  inspec- 
tions which  have  already  been  made  should  be  held  for  naught  but 
rather  that  the  Department  of  Education  is  entitled  to  take  ad- 
vantage of  the  assistance  rendered  by  the  atate  Aviation  Engi- 
neers of  the  Division  of  Resources  and  Development  In  making  an 
initial  inspection  before  said  flight  training  schools  were  ap- 
proved. Further,  we  believe  that  our  conclusion  should  not  pre- 
clude the  Department  of  Education  from  using  such  facts,  data 
and  information  concerning  fields  and  aeronautical  resources  as 
the  Division  of  Resources  and  Development  may  obtain  and  compile 
in  the  regular  course  of  its  duties.  This  information  may  be 
made  available  to  the  Department  of  Education  upon  its  request. 


Mr*  Hugh  Denney,  Director 
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Conclusion 

i 

' 'therefore,  it  la  the  opinion  of  this  department  that 
Section  15393.7,  subsection  (g)  of  Iio*  R.R.A.,  does  not  author- 
ize the  Division  of  Resources  and  Development  of  the  Department 
of  Business  and  Administration  to  inspect  flying  schools, offer- 
ing veterans- training  courses  In  aviation, for  the  Department  of 
education.  However,  the  Department  of  education  may  avail  it- 
self of  any  facts,  data  and  information  concerning  airfields 
and  aeronautical  resources  as  the  Division  of  Resources  and 
Development  may  obtain  and  compile  in  the  regular  course  of  its 
duties* 


Respectfully  submitted. 


DAVID  DGmiEhLY 
Assistant  Attorney  General 


AMOVED: 


7TI7TOOT 

Attorney  General 


DIVISION  QF  RESOURCES  AND  DEVELOPMENT : ) Federal  Government  cannot  con 
CIVIL  AIR  REGULATIONS:  ) fer  on  state  agencies  and 

COURTS:  ) courts  power  to  enforce  civil 

air  regulations. 


June  17,  1947 


6 


/ 


Mr*  Hugh  Denney,  Director 
Division  of  Resources  and  Development 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 


Dear  Lir«  Denney: 


This  is  in  reply  to  your  letter  of  June  0,  1947, 
requesting  an  opinion  from  this  department,  which  reads  as 
follows: 

*'The  Civil  Aeronautics  Board,  through 
its  legal  counsel,  has  requested  the 
member  states  of  the  National  Associa- 
tion of  state  Aviation  Officials  to  se- 
cure opinions  of  their  respective 
Attorney-Generals  concerning  the  legality 
of  federal  legislation  conferring  upon 
the  states  the  powers  to  enforce  safe  fly- 
ing sections  of  the  Civil  Air  Regulations* 

''Can  the  Federal  Government,  by  passing 
enabling  legislation,  confer  upon  the 
■state  of  Missouri,  its  enforcement  agen- 
cies and  courts,  the  power, to  enforce 
all  or  a part  of  the  Civil  Air  Regula- 
tions? 

"An  early  opinion  on  this  question  will 
be  very  much  appreciated  as  it  will  enable 
us  to  make  this  information  available  to 
the  officials  of  N.A.s.A.O,  who  desire  to 
formulate  a policy  to  present  to  the  Civil 
Aeronautics  Board." 

It  is  a general  rule  of  lav;  that  the  Federal  Govern- 
ment cannot  confer  jurisdiction  upon  state  agencies  and  courts. 
In  the  case  of  ex  Parte  Gounis,  £63  is*  vv*  988,  the  supreme 
Court,  In  Banc,  said  at  page  990: 
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« Congress  cannot  confer  jurisdic- 
tion upon  the  state  courts;  neither  can 
it  regulate  or  control  their  modes  of  > 
procedure*  * * # 

* *s  ^ «• 

‘'stato  courts  cannot  take  cognizance  of 
criminal  offenses  committed  against  the 
authority  of  the  United  states,  or  of  . 

actions  for  the  recovery  of  penalties  and 
forfeitures  (Miolly  penal  in  character) 
arising  under  the  laws  of  the  United 
Utates,  * * «'* 

Under  this  authority  it  is  clear  that  the  Federal 
Government  cannot  confer  upon  the  enforcement  agencies  and 
courts  of  Missouri  the  power  to  enforce  civil  air  regulations 
which  are  penal  in  nature,  and  for  the  recovery  of  penalties 
and  forfeitures,  and  punish  violators  thereof* 

However,  the  jurisdiction  of  the  state  and  federal 
courts  may  be  concurrent  with  respect  to  civil  actions  under 
the  federal  laws,  but  even  Tihen  Congress  cannot  confer  that 
jurisdiction  on  the  state  courts*  ueh  jurisdiction  can  only 
result  from  the  Constitution  and  laws  of  the  state.  This  rule 
is  set  out  in  hx  Parte  Gounis,  supra,  page  990: 

"w  * # with  respect  to  civil  actions 
the  jurisdiction  of  the  state  and  federal 
courts  may  be  concurrent.  In  cases  aris- 
ing under  the  Constitution,  laws,  and 
treaties  of  the  United  states,  if  exclu- 
sive jurisdiction  in  the  United  states 
courts  be  neither  express  nor  implied, 

♦the  state  courts  have  concurrent  jurls- 
dition  whenever,  by  their  own  Constitution, 

•they  arc  competent  to  take  it*1  « ■»  * # #'• 

And  is  followed  in  Niehaus  v,  Joseph  Greenspon*  s xon  Pipe  Corp 
164  U.  W,  (2d)  180,  where  the  6t.  Louis  Court  of  Appeals  said 
at  page  136:  ^ 

"Indeed,  in  cases  of  a civil  nature  aris- 
ing under  acts  of  Congress  and  not  involv- 
ing the  enforcement  of  penal  laws,  a state 
court,  if  invested  with  competent  juris- 
diction by  the  constitution  and  laws  of  its 
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own  sovereignty,  has  concurrent  juris- 
diction ivith  the  federal  courts,  unless, 

In  the  enactment  of  the  particular, 

V legislation  Which  creates  the  right  of 
action,  its  jurisdiction  Is  expressly 
or  impliedly  denied,  * * * a «•  ■»  «• 

‘'However,  notwithstanding  the  fact  that 
a civil  case  arising;  under  federal  Iowa 
may  be  adjudicated  In  a state  court  If 
falling  within  the  general  scope  of  its 
jurisdiction,  the  state  court,  in  enter- 
taining such  case,  retains  Its  identity 
as  a state  court,  with  Its  sole  power  to 
function  as  a court  derived  from  the 
authority  of  the  state  creating  it, 

Minneapolis  & ht.  Louis  K.  Co,  v,  Bombolia, 
supra.  In  other  words,  if  the  state  court 
has  competent  jurisdiction  to  enforce  the 
federal  right,  it  Is  for  the  reason  that 
the  state  Itself  has  so  invested  It;  and 
Congress  can  neither  confer  jurisdiction 
upon  a state  court,  nor  by  the  same  token, 
can  It  regulate  or  control  its  mode  of 
procedure  In  the  exercise  of  the  jurisdic- 
tion it  possesses.  *•  * * >)«•  a * •» 

he  are  not  aware  of  the  enactment  of  any  particular 
legislation  which  creates  such  jurisdiction  In  the  state  courts. 

If  the  courts  we re  to  hold  otherwise,  the  entire  burden  of  en- 
forcing the  civil  air  regulations,  so  far  as  could  be  done  through 
the  prosecution  of  civil  actions,  could  be  imposed  upon  the  state 
enforcement  agencies  and  courts,  I'he  -court,  speaking  of  the 
National  Prohibition  Act,  said  In  the  Gounls  case,  at  pages  991- 
992: 


"He  entirely  agree  with  the  petitioner 
that  Congress  is  without  power  to  compel 
the  state  courts  to  assume  jurisdiction  of 
actions  brought  to  enforce  the  provisions 
of  the  National  Prohibition  Act,  If  the 
United  states  can  institute  such  actions 
In  state  courts  by  a county  proseouting 
attorney,  it  can  do  so  by  the  Attorney 
General  of  the  United  states  or  any  United 
states  Attorney;  $nd  If  the  state  courts 
are  bound  to  entertain  jurisdiction  In  such 
actions,  then  the  entire  burden  of  enforcing 
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Mr*  Hugh  Denney,  Director 


the  National  Prohibition  Act,  so  far 
as  it  can  be  done  through  the  prosecu- 
tion of  civil  actions,  can  be  trans- 
ferred from  the  courts  of  tho  United 
-tates  to  those  of  the  states*  In  such 
event  the  state  courts  through  the  stress 
of  national  business  would  cease  to 
function  locally*  In  this  connection 
what  is  said  by  the  Supreme  Court  of  New 
Jersey  in  Rushworth  v*  Judges,  supra,  is 
in  points 

"•If  Congress  has,  without  tho  consent 
of  the  state,  the  power  to  impose  such 
a duty  upon  the  state  courts,  there  is 
no  legal  limit  to  the  authority  of  the 
national  Legislature  to  burden  the  state 
courts  with  such  a volume  of  business  as 
to  essentially  impair  their  capacity  to 
exercise  the  judicial  functions  for  which 
they  were  created  by,  the  state. 


*’#  «•  •»  '..here  an  act  of  Congress,  such  as 
the  National  XJrohlbitIon  Act,  is  designed 
to  suppress  a public  evil,  it  is  clearly 
the  duty  of  Congress  to  provide  efficient 
national  instrumentalities,  including 
courts,  for  Its  enforcement.  It  cannot 
impose  that  burden  or  any  part  of  It  upon 
the  state  courts?  nor  is  there  in  any  case 
an  Implication  of  duty  on  the  part  of  a 
state  court  to  lend  its  jurisdiction  to 
the  enforcement  of  the  laws  of  the  United 
states  in  behalf  of  the  United  states. 

That  duty  devolves  wholly  upon  the  courts 
of  the  United  states,  which  were  created 
for  tie  purpose  of  maintaining  in  part  Its 
sovereign  authority, 

*x  x There  Is  no  apparent  reason,  there- 
fore, for  the  state’s  prosecuting  officers 
to  institute,  or  Its  courts  to  entertain, 
actions  under  the  federal  law  for  the  en- 
forcement of  constitutional  prohibition. 


Mr,  Hugh  JJenney,  director 


-5' 


If  In  the  proper  exercise  of  their 
respective  powers  and  prerogatives 
they  effect  enforcement  of  the  state 
law  they  will  have  discharged  In  full 
measure  the  duties  severally  incumbent 
upon  them  in  that  behalf*” 

It  is  the  duty  of  the  Federal  Government  to  furnish 
agencies  and  instrumentalities  for  the  purpose  of  enforcing 
its  laws. 

Our  conclusion  Is  further  strengthened  by  the  rule 
that  such  officers  must  look  to  the  statutes  for  their  authority. 
In  Lamar  township  v,  Gity  of  Lamar,  261  Mo,  171,  the  court  held, 
at  page  189; 

‘'Officers  are  creatures  of  the  law,  whose 
duties  are  usually  fully  provided  for  by 
statute.  In  a way  they  are  agents,  but 
they  are  never  general  agents,  in  the  sense 
that  they  are  hampered  by  neither  custom 
nor  law  and  in  the  sense  that  they  are 
absolutely  free  to  follow  their  own  voli- 
tion, # * The  lav/  which  fixes  his 

duties  is  his  power  of  attorney;  If  he 
neglect  to  follow  It,  his  cestui  que  trust 
ought  not  to  suffer.  In  fact,  public 
policy  requires  that  all  officers  be  re- 
quired to  perform  their  duties  within  the 
strict  limits  of  their  legal  authority,” 

In.  the  absence  of  legislation  to  that  effect,  the  law- 
enforcement  officers  and  the  officers  of  the  courts  are  not  auth- 
orized nor  permitted  to  take  jurisdiction  of  the  enforcement  of 
federal  civil  air  regulations. 


L’oncluslon 

Therefore,  It  is  the  opinion  of  this  department,  that 
the  Federal  Government  cannot  confer  upon  the  enforcement  agencies 
and  courts  of  Missouri  the  power  to  enforce  civil  air  regulations. 


Mr*  Hugh  Denney,  Director 
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However,  the  state  may,  by  appropriate  legislation,  invest 
in  such  courts  jurisdiction  concurrent  with  that  of  the 
federal  courts  with  respect  to  such  regulations  as  are  civil 
in  nature. 


Respectfully  submitted. 


DAVID  DONNELLY 
Assistant  Attorney  General 


APPROVED: 


iTir-rmm — 

Attorney  General 


AVIATION:  Division  of  Resources  and  Development  not  authorized 
under  Sections  15393.1  to  15393.14,  Mo.  R.S.A.,  to 
represent  the  State  in  feeder  airline  application 
hearings. 


August  1 , 1947 


ur.  Hugh  'Denney,  Director 
Division  of  Resources  and  Development 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 


Dear  Mr.  Denney; 


This  is  in  reply  to  your  letter  of  July  14,  1947,  requesting 
an  opinion  from  this  department , which  reads  as  follows  r 


"for  several  months  the  Civil  Aeronautics 
Board  in  Washington  has  been  considering 
feeder  air! ine  applications  to  operate  in 
or  through  Missouri.  A few  months  ago  our 
Commission  instructed  the  staff  to  partici- 
pate in  hearings  on' the  Upper  Mississippi 
feeder  airlines  case,  which  we  did  at  the 
sufferance  of  the  CAB  counsel, 

"As  additional  feeder  airline  application 
hearings  are  held , it  is  apparent  that  the 
State  of  Missouri  should  participate  in  see- 
ing that  certificates  are  granted  for  serving 
communities  in  such  a manner  as  to  benefit  the 
growth  and  development  of  feeder  airlines  in 
the  State.  There  are  numerous  applicants  de- 
siring to  serve  Missouri  and,  as  an  agency,  we 
have  no  ixiterest  in  what  particular  applicant 
receives  the  Certificate  of  Convenience  and 
Necessity. 

"We  are  concerned,  however,  that,  for  example, 
a feeder  airline  operating  between  St.  Louis 
and  Keokuk,  Iowa,  which  stops  at  Louisiana 
and  llarmibal , should  not  make  a dog-track  side 
trip  to  Kirksvill©  and.  back  to  Keokuk,  be  be- 
lieve that  in  such  an  instance  KirRsville 
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should  be  serviced  by  some  other  feeder 
line  operating  in  a more  direct  method  to 
save  both  time  and  distance. 

"The  question  now  in  our  minds  is  whether 
or  not,  under  House  Bill  ^02 , 62nd  General 
Assembly,  we  have  adequate  legal  authority 
to  represent  Missouri  in  feeder  airline  appli- 
cation hearings.  We  are  quite  sure  the  State 
should  be  represented,  but  we  desire  to  deter- 
mine legality  of  our  intervention. " 


The  Division  of  Resources  and  Development  was  created  for 
the  general  purpose  of  advancing  the  economic  welfare  of  the 
people  through  programs  and  activities  to  develop  the  State’s 
natural  resources  and  industrial-opportunities  pertaining  to 
commerce , agriculture,  raining,  forestry,  transportation,  recrea- 
tion and  aviation  (Section  15393*1,  Mo.  R.S.A.).  it  is  made  the 
duty  of  the  Division,  among  other  things,  to  investigate  and 
assemble  information  regarding  the  economic  resources  and  indus- 
trial opportunities  of  the  State,  and  to  formulate  plans  for  the 
development,  conservation  and  use  of  these  resources;  acquaint 
the  people  of  Missouri  with  the  industries  and  industrial  oppor- 
tunities and  encourage  closer  cooperation  between  the  industries 
of  the  State  and  with  the  people  by  the  use  of  educational  and  ad- 
vertising mediums;  to  encourage  the  development  of  recreational 
areas  of  the  state,  and  to  encourage  the  public  to  visit  Missouri 
by  the  dissemination  of  information  as  to  the  recreational  resources 
and  advantages  of  the  State. 

The  claim  of  authority  of  the  Division  to  represent  Missouri 
before  the  Civil  Aeronautics  Board  in  hearings,  for  the  purpose  of 
determining  whether  feeder  airlines  should  be  granted  certificates 
of  public  convenience  and  necessity  by  that  board,  is  evidently 
based  upon  Section  15393*7,  subsection  (g) , Mo.  R.S.A. > which  pro- 
vides that  said  Division  shall  "encourage  the  development  of  the 
aeronautical  resources  of  the  state  and  aid  in  an  educational  pro- 
gram related  to  aviation." 

The  above  provision  standing  alone,  brief  as  it  is,  does  not 
afford  a basis  for  a conclusive  determination  of  the  question  at 
hand.  ^In  order  to  determine  whether  said  provision  is  sufficient 
authority  upon  which  the. Division  can  rely  in  said  activity,  said 
provision  must  be  considered  in  the  light  of  all  the  provisions  of 
Sections  15393.1  and  15393*7,  Mo.  R.S.A.  Tills  familiar  canon  of 
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statutory  construction' is  stated  in  the  case  of  Norberg  v.  Mont- 
gomery, (no.  Sup.)  173  S.Vv1.  (2d)  3^7, • vdiere  the  court  said,  at 
1 . c . 3^9 : 

"The  'several  parts,  or  sections,  of  such  a 
statute  are  to  be  .construed  in  connection  with 
every  other  part,  or  section,  and  all  are  to 
be  considered  as  parts  of  a connected  whole, 
and  harmonized,  if  possible,  so  as  to  aid  in 
giving  effect  to  the  intention  of  the  lawmakers.' 

State  ex  rel.  Dean  et  al.  v*  Daues  et  al. , 321 
Mo,  1126,  14  S.W.  2d  990,  loc • cit.  1001,  1002. 

Dee,  also,  Holder  v.  Dims  Hotel  Co.,  339  Mo , <957 , 

92  S.W.  2d  620,  104  A.I.E.  339;  State  ex  rel. 

Kansas  City  lower  ■ , Light  Co.  v.  Smith , 342  Mo. 

75,  111  S.W.  2d  513;  State  v.  Wipke,  345  Mo*  213, 

133  S.W.  2d  354;  State  ex  rel.  McKittrick  v. 

Carolene  Products  Co.,  346  Mo.  1049,  144  S.W,  2d 
153." 

The  intention  of  the  General  Assembly  must  be  taken  from  the 
context  of  all  the  provisions  relating  to  the  scope  of  authority 
of  the  provision.  Said  provisions  clearly  show  that  the  purposes 
and  objectives  of  the  Division  are  to  be  accomplished  by  adver- 
tising and  the  dissemination  of  pertinent  data  and  information 
concerning  the  various  enumerated  fields.  Section  15393*7,  sub- 
section (g),  must  be  read  and  construed  in  connection  with  these 
provisions.  Therefore,  it  reasonably  appears,  from  a fair  inter- 
pretation of  these  provisions,  that  the  authority  granted  by  that 
part  of  Section  15393.7,  subsection  (g),  which  reads,  "encourage 
the  development  of  the  aeronautical  resources  of  the  state,"  is 
such  as  will  authorize  the  Division  to  inform  the  public  of  the 
aeronautical  resources  of  the  state,  thereby  encouraging  their 
development.  In  other  words,  we -submit  that  the  General  Assembly 
authorized  a general  public  relations  program  designed  to  present 
to  the  public  the  advantages  of  aviation;  to  encourage  the  use  of 
aeronautical  facilities  in  Missouri,  and  to  promote  the  aviation 
industry  in  this  manner.  ' ' 

Therefore,  it  follows  that  the  Division  is  not  authorized  to 
engage  in  the  proposed  activity.  Tills  conclusion  is  consistent 
with  the  ruling  in  an  opinion  rendered  to  your  Division  under  date 
of  June  5,  1947,  wherein  it  was  held  that  the  educational  program 
referred  to  in  the  last  part  of  Section  15393*7,  subsection  (g), 
was  intended  to  be  a general  public  relations  program  designed  to 
educate  the  public  in  aviation  by  advertising  and  the  dissemination 
of  pertinent  data  and  information. 
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It  is  significant  to  note  that  the  General  Assembly  has  not 
taken  steps  to  regulate  or  license  feeder  airlines  or  to  extend 
the  authority  of  the  Public  Service  Commission  to  include  public 
air  carriers,  in  the  absence  of  such  authorization  v;e  may  presume 
that  the  General  Assembly  did  not  intend  an  agency  of  this  State 
to  assert  authority  in  the  manner  proposed.  In  view  of  the  above, 
if  the  representatives  of  the  Division  were  to  take  part  in  the 
proposed  activity  it  is  difficult  to  see  the  value  of  such  partici- 
pation. 


COI'iCLUSIOB 


Therefore,  it  is  the  opinion  of  this  department  that  Sections 
13393*1  to  15393*14,  Mo.  R.S.A.,  do  not  authorize  the  Division  of 
Resources  and  Development  of  the  Department  of  Business  and  Admin- 
istration, to  represent  the  State  before  the  Civil  Aeronautics 
Board  in  feeder  airline  application  hearings. 


Respectfully  submitted, 


DAVID  D 0KB ELLY 
Assistant  Attorney  General 


APPROVED : 


J.  D.  TAlfLOR 
Attorney  General 
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AGRICULTURE: 
COMMERCIAL  FEEDING- 
STUFFS : 


"Sun-cui’ed  Alfalfa  Meax"  arid  "Dehydrated  Alfalfa 
Meal"  are  commercial  feeding-stuff s,  as  defined 
in  Section  14319 , R.  S.  Mo.  1939 > and  require 
registration  and  payment  of  tonnage  inspection 
fees,  as  required  by  Section  14326,  R.S.  Mo.  1939. 


Mr.  i'loj-man  1.  Hickey 
Director,  Feed  Division 
Department  of  Agriculture 
Jefferson  City,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  reque  sting 
an  official  opinion  of  this  denartment,  and  reading  as  follows: 

"!  e are  in  need  of  a written  opinion  from  ' 
your  office  interpreting  Section  14319* 

Article  22,  P.  S,  Missouri,  1939,  as  it  ap- 
plies to  Suncured.  Alfalfa  Meal  and  Dehy- 
drated Alfalfa  Meal.  Specifically,  does 
'Suncured.  Alfalfa  Meal’  require  registra- 
tion as  a commercial  feeding-stuff  and  the 
subsequent  payment  of  tonnage  inspection 
fees  under  Section  14326,  It.  S.  Missouri, 

1939? 

"The  enclosed  copies  of  correspondence  and 
records  explain  the  contention  of  some 
alfalfa  processors  that  alfalfa  meals  do 
not  come  under  the  jurisdiction  of  our  Mis- 
souri Feed  Law. " 

Section  14319,  D • S.  Mo.  1939,  reads  as  follows: 

"The  term  'commercial  feeding-stuff s ’ shall 
be  held  to  include  all  feeding-stuffs  used 
for  feeding  livestock  and  poultry,  except 
whole  seeds  or  grains,  the  unmixed  meals 
made  directly  from  the  entire  grains  of  corn, 
wheat,  rye,  barley,  oats,  buckwheat,  flax- 
seed, kaffir,  and  milo,  whole  hays,  straws, 
cotton  seed  hulls  and  corn  stover,  pure  corn 
chops  and  pure  ground  ear  corn,  when  the  same 
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are  not  mixed  with  other  materials,  but  the 
term  shall  not  apply  to  other  materials  con- 
taining sixty  (60)  per  cent  or  more  of  water.” 


in  order  to  determine  whether 
commercial  feeding- stuff , as 

Does 

the  exception  of  unmixed  meals  in  said  section  apply  to  "whole 
hays,”  or  does  it  apply  only  to  "the  entire  grains  of  corn, 


Two  questions  must  be  answered 
or  not  "Sun-cured  Alfalfa  Meal”  is  i 

such  term  is  defined  in  Section  14319,  quoted  supra:  (1) 


wheat,  rye,  barley, 


oai 


buckwheat , flaxseed,  kaffir,  and  milo?” 


(2)  If  the  answer. to  the  first  question  be  that  the  exception  does 
apply  to  unmixed  meals  of  whole  hays,  does  the  term  "whole  hays” 
include  "dun-cured  Alfalfa  ileal?” 

A great  many  states  have  commercial  feeding- stuff  laws  simi- 
lar to  those  of  Missouri.  The  definition  of  "commercial  feeding- 
stuff  s , n as  defined  in  _ " J 
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in  Section  2-1001  of  the  General  Statutes  of  : ansae,  1935, 
reads  as  follows: 

"The  term  1 commercial  feeding  stuffs ’ shall  be 
■ held,  to  include  all  feeding  stuffs  used  for 

feeding  livestock  and  poultry,  except  the  fol- 
lowing: (a)  whole  seeds  or  grains.  (b)  The 

unmixec.  meals  made  directly  from  and  consisting 
of  the  entire  grains  of  corn,  wheat,  rye,  bar- 


and 


(d)  All  other  materials  consisting  of  6C  per- 
cent um  or  more  of  water.” 

The  definition  of  "commercial  feeding  stuffs , as  i.ound  in 
the  Statutes  -of  Idaho,  is  found  in  lection  24-2501  of  the  Ioaho 
Code  of  1932,  anc!  provides  as  follows: 


v is  ole 
e di~ 


mill  screeninrc  when  unmixecv  witn  o uher  ma- 
terials. ” 

.Similar  statutes  are  found  in  tne  west  Virginia  uooe  of 
1937,  at  Section  2077,  in  the  Wyoming  Statutes  of  1931,  at  Sec- 
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tion  5-901,  and  in  the  Louisiana  General  Statutes  (Dart),  at 
Section  10o.2,  in  all  of  which  statutes  the  phrase  ’’unmixed 
meals  made  directly  from  the  entire  grains,1’  etc.,  is  sepa- 
rated by  a semicolon  from  the  phrase  beginning  "whole  hays,” 
etc. 


In  the  Mississippi  Code  of  1942,  at  Section  4436,  and  in 
the  Wisconsin  Statutes  of  1945,  at  Section  94.72,  we  find  that 
the  phrase  beginning  "The  unmixed  meals,"  etc.,  is  written  as 
a complete  sentence  and  is  separated  by  letter  from  the  phrase 
beginning  'whole  hays,”  as  is  found  in  Section  2.1001  of  the 
Kansas  Statutes,  set  out  above, 

We  believe  that  it  is  clear  from  the  definition  of  w com- 
mercial' feeding-stuffs , ” as  set  out  in  Section  14319,  R.  S.  Mo. 
1939,  that  the  phrase  beginning  ”the  unmixed  meals"  applies 
only  to  the  entire  grains  of  corn,  wheat,  rye,  etc.,  and  does 
not  refer  to  meals  made  from  whole  hays,  and  that  proper 
punctuation  of  the  section  would  have  placed  a semicolon,  in- 
stead of  a comma,  after  "milo”  in  such  section.  We  believe 
that  this  is  clear  because  of  the  fact  that  in  all  of  the 
states  above  listed,  the  definition  of  "commercial  feeding- 
stuffs,”  which  is  very  similar  to  that  .found  in  Section  14319, 
is  punctuated  so  that  it  is  clear  that  "unmixed  meals ” does 
not  apply  to  meals  made  from  whole  hays. 

It  is  said  by  the  Circuit  Court  of  Appeals,  Eighth  Circuit, 
in  the  case  of  Holmes  v.  Phenix  Ins.  Co.  of  Brooklyn,  9&  F,  240, 
1.  c.  242:  , 

” * * * The  comma  and  semicolon  are  both  used 
for  the  same  purpose,  namely,  Ko  divide  sen- 
tences and  parts  of  sentences,  the  only  differ- 
ence being  that  the  semicolon  makes  the  divi- 
sion a little' more  pronounced  than  the  comma; 
but  at  the  last  it  is  the  sense  of  the  words, 
taken  together,  that  dictates  where  the  punctua- 
tion marks  are  to  be  placed,  and  what  they  shall 
be.” 


Section  14319,  R.  3.  Mo.  1939,  excepts,  we  believe,  from 
the  classification  of  "commercial  feeding-stuffs,”  (a)  whole 
seeds  or  grains,  (b)  unmixed  meals  made  directly  from  the  en- 
tire grains  of  corn,  wheat,  rye,  barley,  oats,  buckwheat,  flax- 
seed, kaffir,  and  milo,  (c)  whole  hays,  straws,  cotton  seed  hulls 
and  corn  stover,  (d)  pure  corn  chops,  (e)  pure  ground  ear  corn, 
and  (f)  other  materials  containing  sixty  (60)  per  cent  or  more 
of  water.  Therefore,  the  exception  of  "unmixed  meals,”  in  Sec- 
tion 14319,  does  not  apply  to  Sun-cured  Alfalfa  Meal.” 
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"Hay"  is  defined  in  .ebster  *l  ''.a;  Cnternctional  Dictionary, 
Second  Edition,  us: 

"1.  a Grass  mowed  or  ready  for  .mowing;  esp., 
grass  cut  and  cured  for  fodder,  b * * 

the  entire  herbage,  sometimes  incTuoing  the 
se  ds,  of  grasses  and  other  forage  plants,  cs 
legumes,  harvested  and  dried  esp.  for  feed; 
as,  timothy,  clover  hay." 


"Alfalfa  rneal"  is  defined  in  the  Official  1946  Publication 
of  the  Association  of  American  Feed  Control  Officials,  Inc,, 
v/hich  association  consists  of  officers  in  charge  of  the  execu- 
tion of  State,  Dominion  and  Federal  laws  regulating  the  sale  of 
commercial  feedin  -stuffs,  and  heads  of  experiment  stations, 
bureaus,  divisions,  sections  and  laboratories  charged  by  law 
with  the  examination  of  feedin;;- stuffs,  as: 


"The  product  obtained  from  the  grinding  of  the 
entire  alfalfa  hay,  without  the  addition  of 
any  alfalfa  stems,  alfalfa  straw  or  foreign 
material,  or  the  abstraction  of  leaves." 


It  is  to  be  noted. 


Xfalfa .meal"  is  defined  as  the 


product  obtained  fror.  griming  alfalfa  hay.  from  this  defini- 
tion, it  is  clear  that  the  meal  obtained  from  grinding  alfalfa 
hay  is  not  a "whole  hay."  Further,  it  is  clear  that  in  Section 
14319,  H.  3.  Vo,  1939,  the  legislature  specifically  differen- 
tiated Vet'  -eon  meals  made  from  the  entire  grains  ox  certain 
named  crops,  and  entire  seeds  or  grains . This  differentiation 
in  Section  14319  between  entire  grains  had  meals  made  from  en- 
tire grains  applies  e u&lly  to  meals  made  from  whole  hays  and 


whole  hays . Therefore,  we  bold  tin 
is  not  a "whole  hay." 


t "Gun- cured  Alfalfa  heal" 


"Sun-cured  Alfalfa  'leal,"  as  defined  above,  is  the  product 
obtained  when  alfalfa  hay,  fro,1  which  the  moisture  content  has 
been  largely  removed  by  drying  in  the  sun,  is  ground,  ,?  ehy- 
droted  Alfalfa  esl"  is  the  product  obtained  when  alfalfa  hay, 
fro.)  which  the  moisture  has  been  largely  removed  by  the  appli- 
cation of  he.  t,  is  ground.  The  only  difference  between  "Sun- 
cured  Alfalfa  feel"  and  "dehydrated  Alfalfa  Koal"  is  that  de- 
hydrated alfalfa  mea.l  contains  more  vitamins  than  does  sun- 
cured  alfalfa  meal.  However  , as  pointed  out  a ov<j  , the  process 
of  grinding  the  alfalfa  bay  makes  the  resulting  meal  a commer- 
cial feeding-stuff.  Therefore,  both  "Sun-cured  Alfalfa  Meal" 
and  "Dehydrated  Alfalfa  Meal"  are  commercial  feeding- stuffs, 
as  such  term  is  defined  in  Section  14319- 
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Section  14321,  I«,  ..  o.  1939 1 provides  for  the  obtaining 

of  a certificate  of  registration  from  the  Department  of  Agricul- 
ture by  any  manufacturer,  importer,  jobber,  firm,  association, 
corporation,  partnership,  or  individual,  before  he  shall  be  per- 
mitted. to  sell,  offer  or  expose  for  sale  or  distribution  in 
this  state  any  feed  ?r  defined  in  Article  22,  Chapter  102, 

R.  3.  l!p.  1939,  which  article  contains  Sections  14319  to  14333, 
inclusive. 

Section  14326,  R.  3.  vio.  1939,  provides  for  the  payment  of 
an  annual  registration  fee  of  ^2.00  on  or  before  January  1st  of 
each  year,  and  for  the  making  of  a st.  tement  on  or  before  Janu- 
ary 13th  and  July  lf>th  of  each  year,  by  each  manufacturer,  dis- 
tributor or  seller  of  any  feed,  which  statement  must  be  nade 
under  oath,  listin'  the  number  of  tons  of  feed  sold  in  the  state 
during  the  preceding  six  months,  and  upon  such  statement  must 
pay  an  inspection  fee  of  per  ton.  The  only  feed  that  is 
exempt  from. the  payment  of  this  inspection  fee  is  feed  that  is 
to  be  used  only  for  mixing  for  resale  purposes. 

Section  14332,  R.  3.  J o.  1939,  provides  that  •'feed,”  as 
used  in  Sections  14321  and  14326,  shall  be  '•■commercial  feeding- 
stuff  s. fT 


cui-un.iision 

It  is,  therefore,  the  opinion  of  this  department  that  "Sun- 
cured  Alfalfa  1 'cal”  and  "Dehydrated  Alfalfa  i eal"  are  commer- 
cial f eedinf, -stuffs,  as  defined  in  .jection  ±4319,  U.  •>.  i o. 

1939,  and  that,  the  processors  of  alfalfa  who  'offer  such  products 
for  sale  in  the  State  of  Missouri  must  obtain  a certificate  of 
registration,  as  required  by  lection  14321,  1.  . 1.0.  1939, 

must  pay  a registration  fee  of  >2.00  before  offering  such  feed 
for  sole,  and  must  pay  an  inspection  fee  of  per  ton  on  all 
such  products  sold  in  the  State  of  issouri. 

Respectfully  submitted, 


APPROVED : 


C.  B.  BliuKtt,  Jr. 

Assistant  Attorney  General 


J.  £.  TAYLOR 

Attorney  General 
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SCHOOLS^  When  premiums  on  policies  of  insurance  on  buildings  o:!'  / 

Central  Missouri  State  Teachers  College  are  paid  out  oJT 
the  earnings  fund  reappropriated  to  the  college,  insurance 
money  therefrom  is  to  be  turned  into  the  state  treasury. 


June  2,  1947 


Mr.  G.  W.  Diemer,  President 

Central  Missouri  State  Teachers  College 

l/arrensburg,  Missouri 


FILED 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  April  26,  1947,  in 
which  you  requested  an  opinion  relative  to  the  disposition 
of  certain  insurance  money.  Said  letter  reads  as  follows: 


"Under  date  of  February  21 # I wrote  you 
to  know  as  to  the  disposition  of  insur- 
ance money  that  might  be  collected  in 
case  of  loss  by  fire.  In  case  the  pre- 
miums are  paid  out  of  the  earnings  fund 
reappropriated  to  the  college  by  the 
General  Assembly,  would  insurance  money 
be  paid  to  the  Board  of  Regents  or  would 
it  go  into  the. General  Revenue  of  the 
State?  I did  not  at  that  time  ask  for  a 
special  opinion  thinking  probably  one  had 
been  previously  written.  Mr.  O’Keefe  sent 
me  an  opinion  written  for  the  Board  of 
Managers  of  the  Missouri  School  for  the 
Blind,  but  in  the  opinion  of  our  Attorney 
and  Board  this  opinion  does  not  answer 
our  question.  Hence  I am  writing  you  to 
request  an  opinion  from  your  office.  I 
am  doing  this  under  instructions  from  the 
Board  of  Regents  of  the  College  Inasmuch 
as  we  are  expanding  our  insurance  program 
and  we  want  to  be  certain  as  to  the  dis- 
position of  insurance  money  that  might  be 
collected  as  the  result  of  any  losses. 

Any  attention  you  may  give  this  request 
will  be  appreciated." 


A subsequent  letter  from  you  contained  the  following  informa- 
tion: 


/ 
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ft0ur  insurance  policies  were  all  taken 
out  by  authority  of  the  Board  of  Regents 
of  the  Central  Missouri  State  College. 

In  the  policies  the  Board  of  Regents  is 
the  beneficiary.  In  each  appropriation 
bill  as  passed  by  the  General  Assembly 
the  College  is  authorized  to  use  Earnings 
Funds  reappropriated  to  the  College  for 
the  payment  of  insurance  premiums.  The 
policy  of  the  Board  has  been  to  have 
fairly  adequate  coverage  on  all  college 
buildings  and  contents  including  academic 
buildings,  dormitories,  and  buildings  at 
the  College  Farm.” 

State  ex  rel.  Thompson  v.  Board  of  Regents  of  Northeast 
Missouri  Teachers  College,  264  S.W.  69G,  305  Mo.  57i  was  a 
case  where  the  State  Treasurer  sought  by  mandamus  to  compel 
the  regents  of  one  of  the  state  teachers  colleges  to  pay 
into  the  state  treasury  the  proceeds  of  insurance  policies 
on  certain  of  the  college  buildings  which  had  burned.  The 
policies  were  payable  to  the  board,  and  the  premiums  had 
been  paid  out  of  college  funds  derived  from  tuition  fees. 

The  court  held  that  the  money  received  by  the  regents  did 
not  have  to  be  paid  into  the  state  treasury. 

In  the  Thompson  case,  supra,  the  State  Treasurer  con- 
tended that  the  money  received  by  the  board  from  the  insurance 
companies  was,  within  the  meaning  of  the  Constitution  and 
statutes,  state  money,  and  shoilld  have  been  paid  into  the  state 
treasury.  Constitutional  and  statutory  provisions  were  invoked 
to  sustain  this  contention,  the  main  one  of  which  may  be  said 
to  constitute  a basis  for  the  others,  being  the  constitutional 
provision  that  all  money  collected  and  received  by  the  state 
from  any  source  whatsoever  shall  go  into  the  state  treasury, 
and  shall  be  deposited  by  the  treasurer  to  the  credit  of  the 
state  for  the  benefit  of  the  funds  to  which  they  respectively 
belong.  (This  provision  is  now  to  be  found  in  Section  15, 
Article  IV,  Constitution  of  Missouri,  1945- ) The  court,  in 
referring  to  this  contention,  said  at  l.c.  699* 

* This  provision,  it  will  be  seen  from 
its  terms,  which  are  wisely  chosen  as  a lim- 
itation upon  power,  is  restricted  to  * revenue 
collected  and  money  received  by  the  state 
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from  any  source  whatsoever.*  By  revenue, 
whether  its  meaning  be  measured  by  the 
general  or  the  legal  lexicographer,  is 
meant  the  current  income  of  the  state 
from  whatsoever  source  derived  which  is 
subject  to  appropriation  for  public  uses. 
This  current  income  may  be  derived  from 
various  sources,  as  our  numerous  statutes 
attest,  but,  no  matter  from  what  source 
derived,  if  required  to  be  paid  into  the 
treasury,  it  becomes  revenue  or  state 
money;  its  classification  as  such  being 
dependent  upon  specific  legislative  enact- 
ment, or,  as  aptly  put  by  the  respondent, 
state  money  means  money  the  state,  in  its 
sovereign  capacity,  is  authorized  to  re- 
ceive, the  source  of  its  authority  being 
the  Legislature*  With  this  limitation— 
and  the  Constitution  itself  is  but  an 
instrument  of  limitations— it  should  be 
strictly  construed.  Thus  construed,  the 
spirit  which  prompted  the  adoption  of  the 
provision  is  fully  recognized  and  its 
purpose  is  promoted.  Unless,  therefore, 
it  can  be  successfully  contended,  in 
harmony  with  well-recognized  miles  of 
interpretation,  that  the  board  of  regents 
of  the  college  is  the  state,  and  that 
moneys  received  by  it  other  than  from 
appropriations  is  state  money.,  the  con- 
stitutional provision  will  afford  no  sup- 
port to  the  relator’s  contention,” 


It  is  a well-recognized  canon  of  law  that  funds  derived 
from  state  funds  belong  to  the  state,  and  must  go  into  the 
state  treasury.  Section  36,  Article  III  of  the  1945  Missouri 
Constitution,  says: 


"All  revenue  collected  and  money  received 
by  the  state  shall  go  into  the  treasury 
and  the  general  assembly  shall  have  no 
power  to  divert  the  same  or  to  permit  the 
withdrawal  of  money  from  the  treasury,  ex- 
cept in  pursuance  of  appropriations  made 
by  law.  **>¥*#  ************* 
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The  duties  and  powers  of  the  Board  of  Regents  are  statutory 
and  can  be  no  larger  than  is  expressly  set  forth  in  Article 
20,  Chapter  72,  R.S.  Mo.  1939 • By  such  provisions  the  board 
has  power  to  sue  and  be  sued,  to  take,  purchase,  and  hold 
real  estate  and  to  sell  and  otherwise  dispose  of  same.  With 
all  these,  the  fact  remains  that  the  source  of  creation  of 
this  school  is  the  state,  and  its  legal  and  only  dependable 
source  of  maintenance  is  the  state  without  whose  appropriations 
it  could  not  function.  We  feel  that  the  board  is  then  a sub- 
ordinate governmental  agency  with  authority  to  manage  and 
control  the  school  as  the  state1 s governmental  agent.  As  such, 
certain  moneys  received  by  the  board  would  be,  within  the  mean- 
ing of  the  constitutional  provision  above  quoted,  "money  re- 
ceived by  the  state." 

The  Thompson  case  held  that  money  received  by  the  board 
of  regents  of  that  teachers  college  as  payment  under  the 
insurance  policy  for  loss  by  fire  was  not  required  to  be  paid 
into  the  state  treasury.  But  it  is  important  to  note  the 
factual  situation  in  the  Thompson  case  as  it  differs  from  the 
one  you  present  in  your  letter.  In  the  Thompson  case,  the 
premiums  for  the  insurance  policy  were  paid  out  of  tuition 
and  incidental  fees  that  did  not  at  that  time  have  to  be 
accounted  for,  and  which  were  not  appropriated  by  the  General 
Assembly  to  the  use  of  the  college.  In  your  case,  as  is  pre- 
sented in  your  letter,  the  premiums  on  the  insurance  policies 
are  paid  out  of  the  earnings  fund  reappropriated  to  the  college 
by  the  General  Assembly.  We  think  this  is  a very  important 
distinquishing  factor  between  the  Thompson  case  and  the  case 
at  hand.  Because  of  this,  we  think  for  a proper  interpretation 
of  the  opinion  in  the  Thompson  case  one  must  consider  it  under 
the  premise  that  it  is  limited  to  money  received  by  virtue  of 
insurance  on  which  the  premiums  were  paid  out  of  unappropriated 
fees;  which,  at  that  time,  were  to  be  treated  as  if  one  of  the 
members  of  the  board  had  personally,  out  of  his  own  pocket, 
paid  the  premiums  on  the  insurance.  We  think  such  a premise 
is  justified  by  the  wording  of  the  court  at  l.c.  701,  where 
they  said: 


"Much  space  is  devoted  in  the  lucid  brief 
filed  by  the  respondent  to  the  nonapplica- 
tions to  the  matter  at  issue  of  numerous 
other  sections  of  the  statutes  relating 
to  the  management  of  public  institutions 
and  the  receipt  and  disbursement  of  their 


Mr,  G.  W.  Diemer 


funds  from  whatever  source  derived.  With- 
out burdening  this  opinion  with  their  re- 
view, it  seems  sufficient  to  say  that  in 
none  of  these  statutes,  either  by  express 
enactment  or  reasonable  implication,  does 
it  appear  that  it  was  within  the  contempla- 
tion or  intention  of  the  Legislature  that 
moneys  received  by  the  managing  boards  of 
educational  institutions  in  the  nature  of 
incidental  fees  should,  as  a condition 
precedent  to  their  use  by  the  respecitve 
boards,  be  required  to  be  first'  paid  into 
the  state  treasury  and  appropriated  there- 
from by  the  Legislature,  In  the  absence 
of  a mandatory  requirement  to  that  effect, 
no  duty  is  devolved  upon  such  boards  to 
thus  dispose  of  these  funds « Their  duty 
in  the  premises,  in  the  presence  of  that 
discretion  with  which  the  law  has  clothed 
them,  is  to  expend  such  funds  for  the  col- 
lege, and  account  for  same  in  the  manner 
required  by  the  plain  provisions  of  the 
governing  statutes,” 

By  reading  the  opinion  in  the  Thompson  case,  under  the 
premise  we  have  above  indicated,  we  feel  that  the  holding 
was  intended  to  apply  to  the  facts  of  that  case  and  not  to 
one  as  we  now  have  under  consideration.  The  wording  of  the 
court,  where  they  speak  of  the  board’s  proper  exercise  of 
its  discretion  in  keeping  the  insurance  money  and  repairing 
-the  destroyed  buildings,  is  properly  applicable  when  the 
premiums  are  paid  out  of  such  funds  as  they  were  in  the 
Thompson  case.  But  it  is  quite  a different  thing  when  the- 
premiums  on  this  insurance  policy  were  paid  out  of  state 
funds  reappropriated  to  the  college  by  the  General  Assembly. 
We  think  that  fact  is  sufficient  to  require  that  this  money 
received  from  insurance  be  turned  into  the  state  treasury. 

It  cannot  be  said  that  in  so  doing  the  college  has  lost  the 
benefit  of  this  insurance  money,  since  Section  9363,  R.S. 

Mo.  1939,  provides  that  certain  funds  be  set  up  for  these 
state  teachers  colleges,  and  moneys  paid  into  the  state 
treasury  shall  be  placed  to  the  credit  of  the  fund  to  which 
they  respectively  belong.  This  fund  is  subject  to  reappro- 
priation by  the  General  Assembly  for  the  improvement  of  said 
college. 
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CONGLUSIQK 

Therefore,  it  is  the  opinion  of  this  department  that, 
if  the  premiums  on  the  insurance  policies  covering  certain 
college  buildings  of  the  Central  Missouri  State  Teachers 
College  are  paid  out  of  the  earnings  fund  reappropriated 
to  the  college  by  the  General  Assembly,  the  money  received 
from  such  insurance  policies  must  be  paid  into  the  state 
treasury. 


Respectfully  submitted, 


APPROVED: 


Vm.  C.  COCKRILL 
Assistant  Attorney  General 


1.  E.  TAYLOR 
Attorney  General 


SCHOOLS: 

TAXATION: 


Property  owned  by  state  college 
exempt  from  taxation. 


June  3,  19^7 


Mr.  G.  W.  Dlemer 
President 

Central  Missouri  State  College 
Warrensburg,  Missouri 

Dear  Mr.  Diemer: 

This  will  acknowledge  receipt  of  your  letter  of  recent 
date  in  which  you  submit  the  following  matter  for  our  opinion: 

"I  am  writing  you  at  the  request  of  the 
Board  of  Re'gents  of  Central  Missouri  State 
College  to  know  whether  or  not  some  houses 
which  we  purchased  last  summer  are  subject 
to  taxation.  We  purchased  four  houses 
directly  across  from  the  college  to  provide 
a site  for  a men's  dormitory.  Inasmuch  as 
we  could  not  immediately  erect  the  dormitory, 
we  have  been  using  the  houses  to  take  care 
of  veterans  and  two  faculty  families.  In 
three  of  the  houses,  we  have  been  housing 
some  forty  veterans.  In  one  of  the  three 
houses,  a member  of  the  faculty  and  his  wife 
have  the  lower  floor  and  they  are  in  charge 
of  the  dormitory  unit  on  the  second  floor. 

The  fourth  house  Is  a bungalow  that  we  have 
rented  to  our  vocational  home  economics 
teacher  and  her  father.  All  four  of  these 
houses  are  being  maintained  by  the  college 
to  take  care  of  housing  emergency  needs  and 
any  profit  that  might  accrue  from  them  goes 
back  into  the  improvement  of  the  dormitory 
and  housing  program. 

In  addition  to  the  four  houses  mentioned 
above,  we  purchased  a large  house  as  a men's 
dormitory  and  have  been  housing  twenty  or 
twenty-two  men  in  the  house.  This  house 
will  probably  be  maintained  permanently  as 
a college  dormitory  unit. 
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In  an  opinion  handed  down  by  your  predecessor, 
our  largest  dormitory,  Laura  J.  Yeater  Hall 
for  Women,  was  defined  as  a part  of  the 
educational  program  of  the  college  and  not 
subject  to  taxation.  I am  assuming  that  the 
five  houses  in  question  are  also  a part  of 
the  educational  program  of  the  college  and 
hence  not  subject  to  taxation.  However,  the 
Board  of  Regents  of  the  College  and  the  County 
Assessor  will  greatly  appreciate  an  opinion 
from  you." 

Article  X,  Section  6,  of  the  Constitution  of  1945  provides 
what  property  may  be  exempt  from  taxes.  It  reads  as  follows: 

"All  property,  real  and  personal,  of  the 
state,  counties  and  other  political  sub- 
divisions, and  non-profit  cemeteries,  shall 
be  exempt  from  taxation;  and  all  property, 
real  and  personal,  not  held  for  private  or 
corporate  profit  and  used  exclusively  for 
religious  worship,  for  schools  and  colleges, 
for  purposes  purely  charitable,  or  for  agri- 
cultural and  horticultural  societies  may  be 
exempted  from  taxation  by  general  law.  All 
laws  exempting  from  taxation  property  other 
than  the  property  enumerated  in  this  article, 
shall  be  void." 

It  will  be  noted  that  the  above  constitutional  provision 
expressly  exempts  said  property  from  taxation  and  also  autho- 
rizes the  Legislature  to  exempt  certain  other  property  from 
taxation.  The  property  mentioned  in  the  first  clause  of  said 
constitutional  provision  is  placed  beyond  the  reach  of  taxing 
authority.  If,  therefore,  the  property  you  describe  in  your 
letter  comes  within  the  property  mentioned  in  said  first  clause 
of  said  constitutional  provision,  it  is  exempt  from  taxation  by 
virtue  of  the  constitutional  provision.  Pursuant  to  said  con- 
stitutional provision  the  Legislature  in  19*15  passed  an  act 
defining  what  property  should  be  exempt  from  taxation.  Said 
act  (H.G.S.H.B.  Mo.  471,  Section  5)  Laws  1945,  P.  1799,  reads 
in  part  as  follows: 

"The  following  subjects  shall  be  exempt 
from  taxation  for  state,  county  or  local 
purposes:  First,  lands  and  other  property 
belonging  to  this  state;  * * 
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We  must,  therefore,  determine  whether  the  property  mentioned 
in  your  letter  is  property  belonging  to  the  State  of  Missouri. 

As  stated  in  your  letter,  the  houses  were  purchased  by  the 
Board  of  Regents  of  Central  Missouri  State  College. 

Section  10751,  R.S.  Mo.  1939,  reads  in  part  as  follows: 

"For  the  purpose  of  establishing  state  teachers 
colleges  the  state  is  divided  into  five  dis- 
tricts as  follows:  * * *" 

Section  10753,  R.S.  Mo.  1939,  reads  in  part  as  follows: 

"The  boards  of  regents  now  constituted  and 
appointed  for  the  first,  second,  third,  fourth 
and  fifth  district  normal  schools  and  for  Lin- 
coln institute  are  hereby  created  boards  of 
regents  for  the  first,  second,  third,  fourth 
and  fifth  state  teachers  colleges  and  for  Lin- 
coln university  with  full  succession  to  property 
and  powers.  Said  boards  shall  be  known  respec- 
tively as  * * * * ’ ; and  by  their  respective 
names  they  shall  have  perpetual  succession, 
with  power  to  sue  and  be  sued,  complain  and 
defend  in  all  courts,  to  take,  purchase,  and 
hold  real  estate,  and  sell  and  convey  or  other- 
wise dispose  of  the  same,  and  to  make  and  use 
a common  seal  and  to  alter  the  same." 

It  will  be  seen  by  the  foregoing  statutes  that  the  Central 
Missouri  State  College  is  a state  institution  and  that  the 
Board  of  Regents  is  authorized  to  acquire  real  estate  for  the 
use  of  said  college.  The  money  with  which  said  college  is  run 
and  its  property  acquired  is  money  appropriated  by  the  Legisla- 
ture out  of  state  funds.  There  would  seem  to  be  no  question, 
therefore,  but  that  the  real  estate  acquired  by  the  college  is 
real  estate  belonging  to  the  State  of  Missouri.  In  State  ex  rel. 
v.  Board  of  Regents  etc.,  305  Mo.  57,  2 64  S.W.  698,  the  Supreme 
Court  was  considering  funds  which  were  realized  from  collection 
of  insurance  policies  on  buildings  owned  by  a similar  college. 

The  question  in  that  case  was  whether  the  Board  of  Regents 
was  required  to  turn  into  the  State  Treasury  the  proceeds  of 
such  insurance  policies.  In  discussing  that  question  the  Court 
said,  264  S.W.,  l.c.  700: 

"In  addition,  for  what  reason  it  is  profitless  to 
discuss,  no  express  power  was  conferred  upon  the 
board  to  protect  the  state’s  property  from  loss 
occasioned  by  fire  or  other  destructive  forces." 


* 
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Later  in  the  opinion,  the  Court  said,  264  S.W.,  l.c.  701: 

"The  result  of  the  granting  of  this  writ 
will  be  to  take  money  out  of  one  of  the 
state's  hands  and  put  it  in  another,  which 
other  must  remain  tightly  closed  until 
opened  by  a legislative  sesame." 

The  Court  clearly  recognized  that  the  property  of  the 
college  was  state  property  and  that  the  Board  of  Regents  was 
the  agency  of  the  state  in  charge  of  said  property. 

We  believe  there  is  no  question,  therefore,  but  that  the 
buildings  which  you  mentioned  in  your  letter  belong  to  the 
State  of  Missouri  and,  therefore,  come  within  the  first  class 
of  property  which  is  exempt  from  taxation  by  Article  X,  Sec- 
tion 6 of  the  Constitution  as  well  as  by  the  act  of  1945. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that  real 
estate  purchased  by  the  Board  of  Regents  of  Central  Missouri 
State  College  for  use  in  connection  with  the  college  is  exempt 
from  taxation. 


Yours  very  truly. 


Harry  H.  Kay 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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1 . 1 yp.OBATE  AND  MAGISTRATE  CO.URTS:  Bonds  of  Magistrate  and  Probate 

’ '■  Judges  and  clerks;  nefrce^sary 

\ to  furnish  bond  for  each  office 

held,  except  Magistrate  Judge. 


honorable  Ivin  ♦ ou- /lap. 
pros  ec  t:  1 1 ) ' ..  a t tor;  :oy 
folk  County 
Do 1 1 var , J i s a o t : ri 


This  v/J.jl  acknowledge  your  recent  roqu  at  for  an  opinion, 
based  or  the  .following  facts: 

‘ Poll:  C.unty  is  a county  of  siore  than 
17,000  population  and  less  than 
24,000,000.00  assessed  valuation. 

"In  such  a county  co«s  the  Prosaic 
Judge  (v.’lic  is  also  •••x-Offic Lo  ngia- 
trato  Judge  of  the  County ) still  give 
the  toad  required  of  pro  bate  judges 
under  cctlou  13404,  « , 1030? 

"Is  lie  still  x-Cf.f  Icio  Clerk  of 
Probate  and  required  to  give  an  addi- 
tional bond  as  such  as  required  under 
election  2440,  R.f>.  1030? 

"if  the  - rebate  Juugo  ziauos  and  dost:'- 
, lutes  Ilia  Clerk  of  the.  . iaglr.tr ate  Court 
as  Clerk  of  the  Probate  Court,  as  1 
xczC  r stand  lie  can  under  count e 111  207, 

•ection  22,  does  this  alter  the  situation 
a 'u  would  this  charge  your  opinion? 

"If  ho  Coos  30  deal  nat~  bis  nglistrato 
Clerk  an  Clerk  of  fro ante,  will  the  Clerk 
give  an.  additional  bond  as  such  Pro  into 
Clerk  as  provided  for  la  ection  2440, 

.o.  1939,  to  be  .given  by  the  rebate 
judges  as  ex-o  Ticio  clerka  of  probate?" 
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Polk  County  has  a population  of  17,400,  an  assessed 
valuation  of  :12,30b,3G9,  and  is  a county  of  the  third  class, 

Goctlon  13404,  ,,G.  To,  1939,  was  amended  by  Gcnate 

Committee  Substitute  for  .‘donate  Bill  i.o,  200,  and  provides 
for  a bond  for  probate  judges  and  clerks  as  follows j 

" Ivory  jud-.e  and  clerk  of  the  probate 
court  shall,  before  entering  upon  the 
duties  of  their  respective  offices,  ;;ive 
a separate,  good  and  sufficient  bond 
which,  in  counties  non  or  horeafter 
bavin:;  the  following  number  of  inhabit- 
ants, shall  be  in  a penal  sum  as  follows: 

"(1)  In  counties  with  30,000  inhabitants 
or  1 oss , the  sum  of  '2000,00, 


M:;uch  bonds  shall  bo  approved  by  the  clerk 
of  the  circuit  court  bavin;  jurisdiction 
in  ouch  county,  and  shall  bo  filed  with 
such  clerk,  “very  such  bond  shall  run  to 
the  state  or  county  to  which  the  foes  here- 
in provided  for  are  payable  and  shall  be 
conditioned  respectively  upon  the  faithful 
performance  by  such  juc';;o  or  clerk  of  oach 
and  every  the  duties  hereinabove  imposed 
up  n such  respective  officers," 

.‘lection  2440,  .0.  Ho*  1939,  requiring  the  probate  juc  ;o 

to  act  ex  officio  as  his  on  clerk,  has  not  been  amended  and 
the  requirements  of  a bond  are  still  in  force,  . aid  soction 
is.  In  part,  as  follows: 

"rfhe  jud/;e  of  probate  i3  required  to  act 
ex  officio  as  his  own  clerk,  and  eive  bond 
In  like  amount , with  like  conditions  and 
penalties,  to  be  a /proved  by  the  Judges 
oT  tiie  county  court,  filed  and  recorded, 
the  caie  as  is  required  of  clerks  filling 
said  office  by  appointment : nrov:ldet:|, 
t ;.nt  any  Jud.;;e  of  probate  may,  by  ;in  entry 
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of  record  in  3ald  court,  appoint  a 
separate  clerk,  who  3hall  be  paid  by 
said  judge  and  shall  hold  his  office  at 
the  pleasure  of  the  judge.  Said  clerk 
shall  take  the  oath  required  of  other 
clerks  of  court  in  this  state,  and,  be- 
fore entering  upon  the  duties  of  his 
office,  shall  enter  into  a bond  to  the 
state  of  Missouri,  .1th  two  or  more  good 
and  sufficient  sureties,  to  be  approved 
by  the  judge,  in  the  sun  of  one  thousand 
dollars,  conditioned  that  he  will  faith- 
fully discharge  all  the  duties  of  his 
office;  ■» 

In  the  case  of  a magistrate  clerk  being  appointed  olori 
of  the  probate  court,  said  clerk  would  bo  required  to  give 
two  bonds,  one  a3  clerk  of  each  court.  Senate  Committee 
Substitute  for  Senate  Bill  ho.  200,  supra,  provides  the  re- 
quire '©nts  as  to  being  probate  clerk.  Senate  Bill  Ho,  207, 
Section  21,  provides  for  a bond  as  a magistrate  clerk,  to 
wit: 

"In  all  counties  each  magistrate  shall 
by  an  order  duly  '.made  and  entered  of 
record  appoint  and  fix  the  salary  of  a 
clerk  of  his  court  and  may  appoint  such 
deputies  and  employees  as  may  be  neces- 
sary for  the  proper  dispatch  of  the 
business  of  his  court  and  fix  their 
salaries  at  such  sum  as  in  his  discre- 
tion nay  seem  proper.  ach  clerk 

of  the  magistrate  court  shall  take  the 
oath  required  of  othor  clerks  of  courts 
In  this  State.  Before  entering  upon 
the  duties  of  his  office,  the  clerk  and 
deputy  clerk  shall  enter  into  a bond  to 
the  State  of  issouri , with  good  and 
sufficient  sureties,  to  be  approved  by 
the  magistrate,  in  the  sum  of  '1,000.00, 
conditioned  that  he  will  faithfully  dis- 
charge all  of  the  duties  of  his  office; 
which  bond  shall  be  filed  and  recorded 
In  the  office  of  tho  county  clerk  of  the 
county,  v-  -n-  " 

As  a matter  of  course,  the  probate  judge  would  not  be 
required  to  give  bond  as  ex  officio  cler*k  if  he  appointed  a 
regular  clerk. 
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.lection  22  of  Oonate  ill  T:o.  207  provides  for  the 
appointment  of  the  magistrate  clerk  as  clerk  of  the  probate 
court  as  follows: 

” r-  l -hen  tho  judge  of  the  probate 

court  is  also  judge  of  tho  nn  ;!  atrate 
court,  such,  judge,  in  Ms  discretion, 
lay  deal  ,'nate  one  or  more  of  such  clerks, 
deputy  clerics  or  employees  as  clerks, 
deputies  or  employees  in  the  probate 
court.” 

briefly,  these  statutes  require  a bond  for  each  office, 
except  jnegi strata  judge,  even  though  they  be  held  by  the  same 
person. 


Conclusion. 

It  is  therefore  the  opinion  of  this  department  that  a 
probate  judge  :nu:  t give  bond,  and  ho  must  also  give  an  addi- 
tional bond  whon  he  acts  ex  officio  as  his  ovm  clerk;  that 
a cleric  of  the  magistrate  court  mu: t give  a bond,  and  lie 
must  also  give  an  additional  bond  as  probate  clork  when  he 
act3  as  such. 


Respectfully  s ubmi 1 1 o d , 


..  " ;ADY  DdICAU 

Assistant  Attorney  General 

APPROVED: 


J.  . TAIL  Oil 
Attorney  General 
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TAXATION  AND  REVENUE: 


Real  property  held  by  Trustees  of, Jacob  L. 
Babler  Trust  for  income  producing  purposes 
is  not  exempt  from  taxation.' 


S 

January  31,  3947 


Honorable  Phil  I • Donnelly 
Governor  of  f'.issouri 
Jefferson  City,  hiissouri 


Dear  Sir; 


Reference  is  made  to  your  inquiry  of  recent  date,  request- 
ing an  official  opinion  of  this  office,  and  reading  as  follows; 

** I ara  enclosing  a letter  from  Joseph  V.;, 

V.'hite , Vice  President,  .D  e r c a n t i 1 e - C o mm  e r c e 
Bank  and  Trust  Company,  St*  Louis,  in  re- 
gard to  the  Babler  State  Park,  which  is 
self-explanatory.  I believe  it  would  be 
advisable  to  nave  au  opinion  from  your  de- 
partment in  regard  to  the  question  of  taxes 
referred  to  in  this  letter.0 

The  letter  referred,  to  by  you  re:  ds  as  follows; 

"•;\s  you  know,  Henry  Babler  and  this  Company 
arc  Trustees  under  the  will  of  Jacob  L. 

Babler,  Deceased.  By  bis  will,  he  left  his 
entire  residuary  estate  in  trust  for  a period 
of ‘twenty  years  with  the  income  and  principal 
devoted  to  the  maintenance,  upkeep  and  im- 
provement of  Babler  State  Park,  situated  in 
St.  Louis  County,  Pi 3 sour i. 

'Included  in  the  assets  of  the  estate  are  vari- 
ous parcels  of  real  estate  in  the  City  of  ;>t. 

Louis  and  the  Counties  of  St.  Louis,  Pulaski, 

Gt.  Charles  and  Sullivan.  The  question  arises 
as  to  whether  or  not  these  properties  are  sub- 
ject to  taxation  by  the  state  and  the  politi- 
cal subdivisions  thereof. 

"I  refer  you  to  Article  X of  the  Lew  Constitu- 
tion, Sections  6 and  10.  It  would  seem  to  me 
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that  if  we  continue  to  pay  general  taxes 
on  this  real  estate  we  will  not  be  ful- 
• filling  the  terms  of  the  will  of  Jacob  L, 

Babler  because  the  money  so  used  to  pay 
these  taxes  will  not  be  devoted  to  the  pur- 
poses set  forth  in  the  will;  namely,  for 
the  maintenance  of  Babler  Park, 

''In  view  of  the  interest  that  the  State  of 
Missouri  has  in  Babler  Park  it  would  seem  to 
me  that  this  is  a matter  on  which  the  Attor- 
ney General  should  render  an  opinion.” 

Section  6 of  Article  X of  the  Constitution  of  1945,  re- 
ferred to  in  the  letter,  reads  as  follows: 

!,A11  property,  real  and  personal , of  the 
state,  counties  and  other  political  sub- 
divisions, and  non-profit  cemeteries,  shall 
be  exempt  from  taxation;  and  all  property, 
real  and  personal,  not  held  for  private  or 
corporate  profit  and  used  exclusively  for 
religious  worship,  for  schools  and  colleges, 
for  purposes  purely  charitable,  or  for 
agricultural  and  horticultural  societies 
may  be  exempted  from  taxation  by  general  law. 

All  laws  exempting  from  taxation  property  u 
other  than  the  property  enumerated^ in  this 
article,  shall  be  void." 

Section  10  of  Article  X of  the  Constitution  of  1945,  also 
referred  to  in  the  letter,  reads  as  follows: 

n{a)  Except  as  provided  in  this  Constitu- 
tion, the  general  assembly  shall  not  impose 
taxes  upon  counties  or  other  political  sub- 
divisions or  upon  the  inhabitants  or  prop- 
erty thereof  for  municipal,  county  or  other 
corporate  purposes. 

»(b)  Mothing  in  this  Constitution  shall  pre- 
vent the  enactment  of  general  laws  directing 
the  payment  of  funds  collected  for  state  pur- 
poses to  counties  or  other  political  sub- 
divisions as  state ‘aid  for  local  purposes.” 

We  are  unable  to  discover  any  relationship  between  Section 
10  of  Article  X of  the  Constitution  and  the  question  presented. 
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Acting  under  the  permissive  authority  granted  by  Section 
6 of  Article  X of  the  Constitution  of  1945,  the  63rd  General 
Assembly  enacted  House  Committee  Substitute  for  House  Bill  No. 
471*  Included  therein  is  Section  5,  relating  to  exemptions 
from  taxation  for  state,  county  or  local  purposes.  This  sec- 
tion reads  as  follows: 

ifThe  following  subjects  shall  be  exempt 
from  taxation  for  state,  county  or  local 
purposes:  First,  lands  and  other  property 
belonging  to  this  state;  Second,  lands  and 
other  property  belonging  to  any  city, 
county  or  other  political  subdivision  i n 
this  state,  including  market  houses,  town 
halls  and  other  public  structures,  with 
their  furniture  and  equipments  and  on  pub- 
lic squares  and  lots  kept  open  for  health, 
use  or  ornament;  Third,  lands  or  lots  of 
ground  granted  by  the  United  States  or  this 
state  to  any  county,  city  or  town,  village 
or  township,  for  the  purpose  of  education, 
until  disposed  of  to  individuals  by  sale  pr 
lease;  Fourth,  non-profit  cemeteries;  Fifth, 
the  real  estate  and  tangible  personal  prop- 
erty 'which  is  used  exclusively  for  agricul- 
tural or  horticultural  societies  heretofore 
organized,  or  which'  may  be  hereafter  organ- 
ized in  this  state;  Sixth , all  property. 
real  and  personal  actually  and  r similarly  used 
exclusively  for  religious  worship,  for  schools 
and  col  .leges , or  for  purposes  purely  chari- 
table , and  not  held  for  private  or  corporate 
profit  shall  be  exempted  ~i'rom~taxatlon  for 
state,  city,  county,  school , and  local  pur- 
poses ; provl ded,  however,  that  the  exemption 
herein  granted  shall  not  include  real  prop- 
erty not  actually  used  or  occupied  for  the 
purpose  of  the  "organization  but  held  or  used 
as  Investment  even  though  the  Income  or 
rentals  received  therefrom  be  used  wholly 
forreli gious . educational,  or  charitable 
purposes. r>  [Emphasis  ours . ) 

You  will  note  that  the  exemption  granted  to  real  property 
owned  by  religious,  educational  or  charitable  institutions  ex- 
tends only  to  that  which  is  "actually  and  regularly  used  ex- 
clusivelyff  for  the  purposes  of  the  institutions,  it  is  our 
understanding  from  the  statements  contained  in  the  letter  re- 
ceived by  you  from  Mr.  White,  that  the  various  properties  re- 
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f erred  to  therein  are  not  actually  and  regularly  used  exclu- 
sively for  the  Babler  State-  Park,  but  rather  that  only  the 
income  derived  therefrom  is  devoted  to  that  purpose. 

In  the  premises,  the  properties  fall  squarely  id. thin  the 
proviso  contained  in  the  Sixth  subdivision  of  Section  5 of 
H.C.3.H.B.  Ho.  471,  quoted  supra.  The  proviso  specifically 
withdraws  such  properties  from  the  exemption  even  though  the 
entire  income  arising  from  the  ownership  thereof  is  devoted 
exclusively  to  the  purposes  of  the  trust,  for  the  maintenance , 
upkeep  and  improvement  of  the  Babler  btate  Park. 


CONCLUSION 


In  the  promises,  we  are  of  the  opinion  that  the  properties 
held  by  the  Trustees  under  the  will  of  Jacob  L.  Babler,  Deceased, 
which  are  not  actually  and  regularly  used  exclusively  for  the 
Babler  State  Park , are  not  exempt  from  taxation  for  state,  coun- 
ty and  local  purposes,  even  though  the  income  derived  therefrom 
is  used  wholly  for  the  purposes  of  the  trust. 


Respectfully  submitted , 


ViflLj.  1[  * i.ix-j.Ritx  , Jr. 

Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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SCHOOL : 

PUBLIC  SCHOOL: 
RETIREMENT  FUND: 


Mandatory  retirement  at  age  70  not  ef- 
fective during  duration  of  World  War  II 
which  will  not  terminate  until  treaties 
of  peace  or  until  other  proper  govern- 
mental action. 


February  14,  1947 


Honorable  G.  L.  Donahoe 
Executive  Secretary 
Public  School  Retirement  System 
Jefferson  City,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  request  for  an  official 
opinion,  which  reads  as  follows: 

"We  would  appreciate  an  opinion  on  the  fol- 
lowing question  concerning  House  Bill  151 
of  the  63d  General  Assembly: 

"'Will  the  mandatory  retirement  provision 
of  the  Public  School  Retirement  Act  as 
stated  in  Subsection  1 of  Section  6 of  the 
Act  become  effective  as  of  July  1,  1947.' 

"We  are  requesting  this  opinion  so  that  we 
may  know  the  effect  of  President  Truman's 
Executive  Order  declaring  cessation  of  hos- 
tilities as  of  December  31,  1946." 

House  Bill  No.  151,  enacted  by  the  63rd  General  Assembly,  sets 
up  a retirement  system  for  public  school  teachers.  Section  6 (1) 
provides  that  a person  who  is  70  years  of  age  or  more  one  year  after 
the  date  the  retirement  system  becomes  operative  shall  be  retired  as 
of  that  date.  However,  the  section  further  provides  that  "the  com- 
pulsory retirement  age  shall  not  be  effective  for  the  duration  of 
World  War  II . " House  Bill  No.  151  went  into  effect  on  August  1,  1945. 

On  December  31,  1946,  the  President  of  the  United  States  issued 
Proclamation  No.  2714,  which  reads  as  follows: 

"With  God's  help  this  nation  and  our  allies, 
through  sacrifice  and  devotion,  courage  and 
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per severence , wrung  final  and  unconditional 
surrender  from  our  enemies.  Thereafter,  we 
together _ with  the  other  United  Nations,  set 
about  building  a world  in  which  justice  shall 
replace  force.  With  spirit,  through  faith, 
with  a determination  that  there  shall  be  no 
more  wars  of  aggression  calculated  to  enslave 
the  peoples  of  the  world  and  destroy  their 
civilization,  and  with  the  guidance  of  Al- 
mighty Providence  great  gains  have  been  made 
in  translating  military  victory  into  perma- 
nent peace.  Although  a state  of  war  still 
exists , it  is  at  this  time  possible  to” de- 
clare,  and  I find  it  to  be  in  the  public  in- 
terest to  declare,  that  hostilities  have 
terminated. 

"Now,  therefore,  I,  Harry  S.  Truman,  President 
of  The  United  States  of  America,  do  hereby 
proclaim  the  cessation  of  hostilities  of 
World  War  II,  effective  twelve  o'clock  noon, 

December  31,  1946. 

"In  witness  whereof,  I have  hereunto  set  my 
hand  and  caused  the  seal  of  the  United  States 
of  America  to  be  affixed. 

"Done  at  the  City  of  Washington  this  31st 
day  of  December  in  the  year  of  our  Lord  Nine- 
teen Hundred  and  Forty-Six,  and  of  the  In- 
dependence of  the  United  States  of  America 
the  one  hundred  and  seventy-first." 

(Underscoring  ours) 

On  the  same  date,  a Statement  was  issued  by  the  President 
which  said: 

"I  have  today  issued  a proclamation  terminat- 
ing the  period  of  hostilities  of  World  War  II, 
as  of  12  o'clock  noon  today,  December  31,  1946. 

"Under  the  law,  a number  of  war  and  emergency 
statutes  cease  to  be  effective  upon  the  is- 
suance of  this  proclamation.  It  is  my  belief 
that  the  time  has  come  when  such  a declara- 
tion can  properly  be  made,  and  that  it  is  in 
the  public  interest  to  make  it.  Most  of  the 
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powers  affected  by  the  proclamation  need  no 
longer  be  exercised  by  the  executive  branch 
of  the  Government.  This  is  entirely  in  keep- 
ing with  the  policies  which  I have  consistent- 
ly followed,  in  an  effort  to  bring  out  economy 
and  our  government  back  to  a peacetime  basis 
as  quickly  as  possible. 

"The  proclamation  terminates  government  pow- 
ers under  some  20  statutes  immediately  upon 
its  issuance.  It  terminates  government  pow- 
ers under  some  33  others  at  a later  date, 
generally  at  the  end  of  6 months  from  the 
date  of  the  proclamation.  This  follows  as  a 
result  of  provisions  made  by  the  Congress 
when  the  legislation  was  originally  passed. 

In  a few  instances  the  statutes  affected  by 
the  Proclamation  give  the  government  certain 
powers  which  in  my  opinion  are  desirable  in 
peacetime,  or  for  the  remainder  of  the  period 
of  reconversion.  In  these  instances,  recom- 
mendations will  be  made  to  the  Congress  for 
additional  legislation. 

"It  should  be  noted  that  the  proclamation 
does  not  terminate  the  states  of  emergency 
declared  by  President  Roosevelt  on  Septem- 
ber 8,  1939,  and  May  27,  1941.  Nor  does 
today 1 s action  have  the  effect  of  terminat- 
ing the  state  of  war  itself . It  terminates 
merely  the  period  of  hostilities . With  re- 
spect to  the  termination  of  the  national 
emergency  and  the  state  of  war  I shall  make 
recommendations  to  the  Congress  in  the  near 
future."  (Underscoring  ours) 

From  a reading  of  the  Proclamation  and  the  Statement,  it  will 
be  seen  that  a cessation  of  hostilities  only  is  declared  and  both 
the  Proclamation  and  the  Statement  recognize  that  a state  of  war 
still  exists.  As  pointed  out  in  the  Statement,  certain  statutes 
which  will  remain  in  force  "until  the  cessation  of  hostilities" 

(55  Stat.  246,  Sec.  403  (H) ; 57  Stat.  42  c.  20)  and  other  statutes 
which  will  remain  in  force  until  "6  months  after  the  cessation  of 
hostilities"  (56  Stat.  1041  c.  680,  57  Stat.  65  c.  62)  are  affected 
by  the  Proclamation.  As  was  said  in  Kahn  v.  Anderson,  255  U.  S.  1, 
65  L.  ed.  469,  l.c.  474: 

"*  * * That  complete  peace,  in  the  legal  sense, 
had  not  come  to  pass  by  the  effect  of  the  Armi- 
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stice  and  the  cessation  of  hostilities,  is  not 
disputable.  * * *" 

In  Hamilton  v.  Kentucky  Distilleries  and  Warehouse  Company, 
251  U.  S.  146,  64  L.  ed.  194,  Mr.  Justice  Brandeis,  speakinq  for 
the  court,  said  at  l.c.  203: 

"In  the  absence  of  specific  provisions  to  the 
contrary  the  period  of  war  has  been  held  to  ex- 
tend to  the  ratification  of  the  Treaty  of  Peace 
or  the  proclamation  of  peace.*  * *" 

Again  in  Commercial  Cable  Company  v.  Burleson,  25  Fed.  99, 
Judge  Learned  Hand  rejected  the  contention  that  the  cessation  of 
hostilities  terminated  World  War  I when  he  said  at  l.c.  104: 

"*  * * Had  they  intended  that  a suspension  of 
hostilities  should  terminate  the  right,  they 
would  not  have  said  precisely  the  contrary. 

Nor  did  they  change  by  any  limitation  of  the 
Constitution  that  I know.  Even  if  I were  to 
assume  that  the  power  were  only  coextensive 
with  a state  of  war,  a state  of  war  still  ex- 
isted. It  is  the  treaty  which  terminates  the 
war.*  *" 

In  view  of  the  above  authorities,  it  will  be  seen  that  the 
Presidential  Proclamation  of  December  31,  1946,  which  declared  a 
cessation  of  hostilities,  did  not  terminate  the  state  of  war  it- 
self, and  any  statute  that  is  effective  during  the  duration  of 
World  War  II  is  still  in  full  force  and  effect. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  the  man- 
datory retirement  provision  of  the  Public  School  Retirement  Act, 
Section  6 (1)  of  House  Bill  No.  151,  which  provides  that  such  a 
provision  shall  not  be  effective  during  the  duration  of  World  War 
II  is  not  effected  by  the  Presidential  Proclamation  No.  2714,  De- 
cember 31,  1946,  which  declared  the  cessation  of  hostilities  be- 
cause a state  of  war  exists  until  a treaty  is  signed  and  not  just 
until  the  cessation  of  hostilities.  Therefore,  the  mandatory  re- 
tirement provision  will  not  be  effective  until  such  date  as  a peace 
treaty  is  signed  or  the  termination  of  the  war  is  declared  by  ap- 
propriate governmental  action. 

APPROVED:  Respectfully  submitted. 


ARTHUR  M.  O'KEEFE 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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Mr*  G.  L.  Don&hoe 
Executive  Secretary 
Public  School  Retlrerent  System 
Jefferson  City,  Missouri 

Dear  Sir: 

We  have  your  letter  of  recent  date  which  reade 
as  follows: 


"The  Public  School  Retirement  Act,  which 
became  effective  August  1,  1945,  and  whloh 
was  amended  by  House  Bills  642  and  1010 
of  the  63rd  General  Assembly,  provides  In 
Sub-seotlon  (1)  of  Section  1 that,  ' 'Public 
Sohool'  shall  mean  any  school  conducted 
within  the  state  under  the  authority  and 
supervision  of  a duly  eleoted  District  or 
City  or  Town  Board  of  Directors  or  Board 
of  Education  and  the  board  of  Regents  of 
the  several  State  Teachers  Colleges,  or 
State  Colleges,  and  also  the  State  of 
Missouri  and  each  county  thereof,  to  the 
extent  that  the  state  and  the  several 
counties  are  employers  of  teachers  as  herein- 
after designated, 1 

In  Sub-seotion  (6)  of  Section  1,  the  term 
'teacher'  is  defined  in  part  as  follows: 

' 'Teacher'  shall  mean  any  teacher,  teacher- 
secretary, substitute  teacher,  supervisor, 
principal,  supervising  principal,  super- 
intendent or  assistant  superintendent, 
sohool  nurse,  or  librarian  who  shall 
teach  or  be  employed  by  any  publlo  sohool, 
State  College  or  State  Teaohers  College  on 
a full-time  basis  and  who  shall  be  duly 
certificated  under  the  law  governing  the 
certification  of  teachers  • 


Sub-section  (1)  of  Section  5 reads  as  follows; 
'On  and  after  the  effective  date  of  this 
Aet,  all  employees  as  herein  defined  of 
districts  Included  in  the  retirement  system 
thereby  created  shall  toe  members  of  the  system 
*y  virtue  of  their  employment.'* 

In  Section  33  of  Article  4 of  the  Consti- 
tution 1945,  training  schools  are  classified 
as  educational  institutions.  In  the  Laws 
of  Missouri  1946,  providing  for  the  creation 
and  establishment  of  a Department  of  Cor- 
rections and  prescribing  its  duties  and 
powers,  we  find  that  it  is  the  duty  of  each 
training  school  to  provide  an  edueational 
program. 

We  request  an  official  opinion  as  follows: 

(1)  Are  the  full-time  certificated  teaehers 
in  the  State  Training  Schools  at  Boonville, 
Chlllioothe  and  Tipton  members  of  the  Public 
School  Retirement  System  of  Missouri  by 
virtue  of  employment! 

''  (2)  Are  the  full-time  certificated  teachers 

in  the  State  Sanatorium  at  Ht.  Vernon  members 
of  the  Public  School  Retirement  System  of 
Missouri  by  virtue  of  employment?" 


The  Public  School  Retirement  Act  mentioned  in 
your  letter  la  a new  law  and  has  not  been  before  the 
Courts.  We  oust  therefore  try  to  determine  what  the 
intention  of  the  Legislature  was  with  respect  to  the 
questions  you  submit  by  analyzing  the  act  and  related 
acts. 

The  purpose  of  the  act  as  set  forth  in  Section 
2,  P.  1355, L.  1945,  is  to  provide  "retirement  allowances 
and  other  benefits  for  public  school  teachers".  To 
determine  who  la  entitled  to  the  benefits  provided  by 
the  act,  it  is  therefore  necessary  to  determine  who 
are  "public  school  teachere"  as  that  term  is  used  in 
the  act. 
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Section  1 of  the  act,  as  amended,  P.  1383,  L, 
1945,  defines  “Public  School"  as  follows: 

"(1)  •Public  School*  shall  mean  any  school 
conducted  within  the  state  under  the 
authority  and  supervision  of  a duly 
elected  District  or  City  or  town  Board 
of  Directors  or  Board  of  Education  and  the 
board  of  Regents  of  the  several  State 
Teachers  Colleges,  or  State  Colleges,  and 
also  the  State  of  Missouri  and  each  county 
thereof,  to  the  extent  that  the  state  and 
the  several  counties  are  employers  of 
teachers  as  hereinafter  designated*" 

At  first  blush  it  would  appear  that  the  training 
schools  you  mention, being  schools  conducted  under  the 
supervision  of  the  state, might  be  included  in  the 
school  systems  covered  by  the  act.  It  should  be 
observed,  however,'  that  schools  conducted  by  the 
state  are  included  only  "to  the  extent  that  the  state 
and  the  several  counties  are  employers  of  teachers 
as  hereinafter  designated,. " Sub- section  6 of  Section 
1 of  the  act  designates  in  detail  what  teachers  are 
included.  Said  sub-section  reads  as  follows: 

"(8)  ’Teacher'  shall  mean  any  teacher,  teacher- 
secretary,  substitute  teacher,  supervisor, 
principal,  supervising  principal,  super- 
intendent or  assistant  superintendent,  school 
nurse,  or  librarian  vho  shall  teach  or  bo 
employed  by  any  public  school.  State  College 
or  State  Teachers  College  on  a full-time 
* basis  and  who  shall  be  duly  certificated 
under  the  law  governing  the  certification 
of  teachers:  any  county  superintendent  of 
sehool|  assistant  county  superintendent  of 
schools  and  those  employed  by  county  super- 
intendents of  schools  upon  a full-time  hssis 
and  who  shall  be  duly  certified  under  the 
law  governing  the  certification  of  teachers: 
and  the  state  superintendent  of  public  schools 
or  commissioner  of  education,  persons  employed 
in  the  State  Department  of  Education  or  by 
the  State  Board  of  Education  in  an  executive 
capacity  and  other  persons  employed  by  said 
State  Board  of  Education  on  a full-time 
basis  who  shall  be  duly  certificated  under 
the  law  governing  the  certification  of 
teachers,  provided  that  this  clause  shall 
not  be  construed  to  Include  employees  of 
the  Dniversity  of  Missouri  or  Lincoln 
University* * 
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Under  Sub-section  (6),  supra,  the  only  teachers 
employed  by  the  state  who  are  included  in  the  term 
•Teachers*  as  used  in  the  act  are  those  employed  in 
the  State  Teachers  Colleges  or  State  Colleges,  the 
State  Superintendent  of  Public  Schools  or  Commissioner 
of  Education,  those  employed  in  the  State  Department 
of  Education  or  by  the  State  Board  of  Education  in  an 
executive  capacity  and  those  employed  by  the  State 
Board  of  Education  on  a full-time  basis*  Teachers 
at  the  University  of  Missouri  are  expressly  excluded 
by  said  sub-section.  Teachers  in  the  training  schools 
are  not  employed  by  the  State  Board  of  Education  nor 
by  the  State  Department  of  Education.  They  are  employed 
by  a Board  of  Trustees  as  provided  by  Section  38,  Article 
TV  of  the  Constitution  of  Missouri  which  reads  as  follows: 

•All  state  training  schools  and  Industrial 
homes  for  boys  and  girls  shall  be  classified 
as  educational  institutions  and  shall  be  In 
charge  of  a board  of  six  trustees,  three 
from  each  of  the  two  major  political  parties, 
appointed  by  the  governor  by  and  with  the 
advice  and  consent  of  the  senate.  All 
"employees  of  the  board  shall  be  selected  ana 
removed  as  provided  for ^employees  in  the 
state  eleemosynary  institutions.* 

By  the  definitions  in  the  very  first  section  of 
the  act  it  Is  clear  that  only  certain  designated  teachers 
employed  by  the  state  are  to  be  Included  under  the 
act.  Furthermore,  Section  11  of  the  act,  p.1366,  L. 

1945,  definitely  shows  that  only  teachers  employed  by 
the  State  Board  of  Education  are  to  be  included.  Said 
Section  11  reads  as  follows: 

•To  meet  the  requirements  of  the  retirement 
system  for  the  period  between  the  time  when 
this  Act  shall  take  effect  and  the  time  when 
sufficient  contributions  to  the  system  are 
transmitted  by  employers,  the  board  of 
trustees  shall  have  authority  to  accept  on 
behalf  of  the  system  such  grants  or  appro- 
priations as  may  be  made  to  them  or  it  by 
the  General  Assembly  of  Missouri  and  to 
repay  and  return  the  same  to  the  State 
Treasury  when  funds  of  the  system  suffi- 
cient therefor  are  available.  Provided 
that  any  funds  appropriated  by  the  General 
Assembly  shall  be  repaid  within  two  years 
after  the  effective  date  of  this  Aet  and 
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provlded  further  that  the  State  of  Missouri 
shall  contribute  no  funds  directly  or 
indirectly  to  finance  the  plan  to  pay  retire- 
ment allowances  by  appropriation  bills  or 
otherwise,  except  for  payments  or  contri- 
butions of  persons  employed  by  the  State 
Beard  of  Education  as  provided  In  paragraph 
(6)  of  Section  1 of  this  Act,  and  except 
those  funds  which  the  district  may  receive 
^ from  time  to  time  under  a law  or  laws  pro- 
viding for  e general  apportionment  of  school 
moneys  throughout  all  the  State.* 

It  is  thus  provided  that  the  employer's  part  of 
contributions  to  the  retirement  funds  shall  be  paid  by 
the  state  only  on  teachers  employed  by  the  State  Board 
of  Education  as  provided  in  paragraph  (G)  of  Section  1 
which  was  set  out  above. 

That  only  teachers  employed  by  the  State  Board  of 
Education  were  to  be  included  in  the  act  was  further 
shown  by  the  appropriation  acts  passed  by  the  same 
legislature  which  passed  the  retirement  act.  By  the 
appropriation  acts  for  the  State  Board  of  Education 
(pp  408-412,  1.  1945)  money  with  which  to  pay  teacher 
retirement  by  that  department  is  expressly  provided 
for.  In  the  appropriation  acts  for  the  training  school 
for  boys  at  Boonville  (pp  484-485,  L.  1045),  the 
Industrial  Home  for  Girls  at  Chillicothe  (pp  486-487, 

L»  1945)  and  the  Industrial  Home  for  ftegro  Girls  at 
Tipton  (pp  488-489,  L,  1945),  no  money  is  provided 
for  payment  of  teacher  retirement.  Had  the  Legislature 
considered  that  teachers  in  the  last  named  institutions 
were  included  in  the  retirement  system  It  would  certainly 
have  provided  funds  with  which  to  pay  the  employer's 
part  of  such  plan. 

What  is  said  above  applies  also  to  teachers 
employed  In  the  State  Sanatorium  at  Mt.  Vernon.  They 
are  not  employed  by  the  State  Board  of  Education,  but 
are  employed  by  the  department  of  Public  Health  and 
Welfare  (p  945,  L.  1945). 
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It  is,  therefore,  the  opinion  of  this 
department  that  full-time  certified  teachers  In  the 
State  Training  Schools  at  Boonvllle,  Chlllieothe 
and  Tipton  and  in  the  State  Sanatorium  at  Ht,  Vernon 
are  not  members  of  the  Public  School  Retirement 
* System  by  virtue  of  their  employment. 


Very  truly  yours. 


Harry  j|[ay  ' ! 

Assistant  Attorney  General 


APPROVED: 


?•  fe.  Taylor 
Attorney  General 
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"COUNTY  COURTS: 
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After  county  court  has  given  assent  to  electric  com- 
pany to  erect  poles,  etc.,  through,  on,  under  or 
across  the  public  roads  or  highways  of  the  county, 
and  electric  company  has  started  construction  of 
electric  line  and  installed  poles,  etc.,  county  court 
cannot  revoke  such  order  of  assent. 


September  11,  1947 
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Honorable  William  Lee  Dodd 
Prosecuting  Attorney 
Ripley  County 
Doniphan,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department,  and  reading  as  follows: 

"The  County  Court  of  Ripley  County  made  an 
order  granting  the  Arkansas-Missouri  Power 
Co.  permisBion  to  construct  poles,  conduc- 
tors, guy  wires,  etc.,  across  part  of  the 
County  for  a distance  of  about  20  miles  to 
supply  electric  current  for  a pumping  booster 
station  for  the  Magnolia  Pipe  Line  Co.  The 
Co.  has  surveyed  out  its  route  and  started 
construction.  Now  the  Ozark  Border  Electric 
Co.  ( R.R.A. ) wants  the  County  Court  to  re- 
voke the  order  made  to  the  Arkansas-Missouri 
Power  Co*  Does  the  County  Court  have  the 
right  to  revoke  this  order  at  this  time? 

r,It  is  merely  a battle  for  priority  between 
the  two  power  Cos.  Ark . -Mo « does  not  in- 
tend to  supply  local  current  but  only  to 
furnish  current  for  the  booster  station. 

‘ \ 

"Please  answer  this  by  Sept.  15,  if  possi- 
ble. The  County  Court  meets  on  the  15th«" 

• 

In  writing  this  opinion,  we  assume  that  the  order  granting 
the  Arkansas-Missouri  Power  Company  permission  to  construct  poles, 
conductors,  guy  wires,  etc*,  in  Ripley  County  was  made  under  au- 
thority of  Section  8573,  R*  S.  Moi  1939*  Such  section  provides 
as  follows : 
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"No  person  or  persons,  association,  compan- 
ies or  corporations  shall  erect  poles  for  the 
suspension  of  electric  light,  or  power  wires, 
or  lay  and  maintain  pipes,  conductors,  mains 
and  conduits  for  any  purpose  whatever,  through, 
on,  under  or  across  the  public  roads  or  high- 
ways of  any  county  of  this  state,  without 
first  having  obtained  the  assent  of  the  county 
court  of  such  county  therefor;  and  no  poles 
shall  be  erected  or  such  pipes,  conductors, 
mains  and  conduits  be  laid  or  maintained,  ex- 
cept under  such  reasonable  rules  and  regula- 
tions as  may  be  prescribed  and  promulgated  by 
the  county  highway  engineer,  with  the  approval 
of  the  county  court." 

The  rule  regarding  the  power  of  comity  courts  to  rescind  or 
revoke  an  order  such  court  has  made  is  found  in  the  case  .of  Mead 
v.  Jasper  County,  305  Mo.  476,  1.  c.  466-437,  where  the  Supreme 
Court  of  Missouri,  in  banc,  said: 

"The  general  rule  is  laid  down  in  15  Corpus 
Juris,  page  470,  where  it  ip  said: 

" ’Where  a county  board  or  court  exercises 
functions  which  are  administrative  or  minis- 
terial in  their  nature  and  which  pertain  to 
the  ordinary  county  business,  and  the  exer- 
cise of  such  functions  is  not  restricted  as 
to  time  and  manner,  it  may  modify  or  repeal 
its  action;  but  in  no  event  has  such  coiurt  or 
board  the  power  to  set  aside  or  to  modify  "a 
judicial  decision  or  other  made  by  It  "after 
rights  have  lawTulXy  been  acquired  thereunder. 
unless  author!  zed  so  to  do  hirexpress  statu- 
tory provision  . . * ■ . , . The  same  is  the 
case  after  an  appeal  has  been  allowed,  or 
where  some  special  statutory  power  is  exer- 
cised, the  time  and  mode  of  the  exercise 
thereof  being  prescribed  by  statute.  Where 
the  previous  action  of  the  board  is  in  the 
nature  of  a contract  which  has  been  accepted 
by  the  other  party,  or  on  the  faith  of  which 
the  latter  has  acted,  it  cannot  be  rescinded 
by  the  board  without  the  consent  of  the  other 
party.  Conversely,  where  the  proposition  has 
not  been  accepted  or  acted  on  by  the  other 
party,  the  board  may  restrict  or  rescind  its 
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action.  In  the  absence  of  express  statu- 
tory authority,  a county  board  cannot  re- 
view or  reverse  the  act  of  a prior  board 
performed  within  the  scope  of"  authority  con- 
ferred by  law.  A county  board  or  court  may, 
however,  at  the  term  or  session  at  which  an 
order  is  made,  revise  or  rescind  it,  pro- 
vided this  is  done  before  any  rights  accrue  x 

thereunder,  but  ordinarily  they  have  no 
power  to  do  such  act  subsequent  to  such  term 
or  session. ‘ 

"In  State  v.  Morgan,  144  Mo.  App.  1.  c.  40, 
it  is  said: 

"‘The  rule  is  well  settled  that  a county 
court  may  revise  or  rescind  an  order  at  the 
term  or  session  at  which  such  order  is  made 
provided  thi3  be  done  before  any  rights  have 
accrued  under  tEe  orderY*  ("italics  ours.)" 

(First  emphasis  ours.) 

In  view  of  the  holding  of  the  court  above  quoted,  and  in 
view  of  the  fact  that  you  state  in  your  letter  that  the  Arkansas 
Missouri  Power  Company  has  started  construction  of  its  electric 
line,  it  is  clear  that  the  County  Court  cannot  now  revoke  or  re- 
scind its  order.  Of  course,  the  County  Court  may  make  a similar 
order  granting  its  assent  for  the  erection  of  poles  and  the  lay- 
ing and  maintaining  of  pipes,  conductors,  mains  and  conduits 
through,  on,  under  or  across  the  public  roads  or  highways  of 
Ripley  County,  by  the  Ozark  Border  Electric  Company. 

CONCLUSION 


It  is  the  opinion  of  this  department  that  the  County  Court 
of  Ripley  County  has  no  power  to  revoke  or  rescind  its  order  giv 
ing  ascent  to  the  construction  of  poles,  conductors,  guy  wires, 
etc.  in  Ripley  County  by  the  Arkansa3-Missouri  Power  Company. 

Respectfully  submitted, 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 

APPROVED: 


I.  E.  'MLOR 

Attorney  General 

CBB:HR 


’TAXATION: 

CITIES: 


1 

Taxes  on  property  cannot  be  levied  to  pay  principal  and 
interest  of  revenue  bonds  issued  by  city  for  construction 
and  operation  of  public  utility. 


December  6,  1947 


Honorable  William  Lee  Dodd 
Prosecuting  Attorney 
Ripley  County 
Doniphan,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 

"If  a city  votes  a bond  issue  and  issues 
negotiable  interest  bearing  revenue  bonds 
for  the  establishment  of  a water  system  or 
an  electric  generating  plant  and  the  city 
is  unable  to  obtain  enough  revenue  from  the 
utility  to  pay  the  interest  and  the  princi- 
pal, will  the  city  be  allowed  to  tax  the 
property  of  the  people  to  pay  off  the  reve- 
nue bonds? 

"Please  answer  this  question  at  once  because 
the  City  of  Doniphan  wishes  it  for  reference." 

Section -27  of  Article  VI  of  the  Constitution  of  Missouri 
provides  as  follows: 

"Any  city  or  incorporated  town  or  village 
in  this  state,  by  vote  of  four-sevenths  of 
the  qualified  electors  thereof  voting  there- 
on, may  issue  and  sell  its  negotiable  in- 
terest bearing  revenue  bonds  for  the  purpose 
of  paying  all  or  part  of  the  cost  of  purchas- 
ing, constructing,  extending  or  improving  any 
revenue  producing  water,  gas  or  electric 
light  works,  heating  or  power  plants,  or  air- 
ports, to  be  owned  exclusively  by  the  muni- 
cipality, the  cost  of  operation  and  mainte- 
nance and  the  principal  and  interest  of  th'e 
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bonds  to  be  payable  solely  from  the  revenues 
derive  cf~ by  the  municipality  from  the  opera- 
tion of  such  utility, ” (Emphasis  ours. ) 

We  believe  it  to  be  clear  and  evident  from  the  above  quoted 
provision  of  the  Constitution,  particularly  that  pari;  underlined, 
that  no  tax  on  the  property  of  the  people  of  a city  which  has 
voted  interest  bearing  revenue  bonds  for  the  establishment  of  a 
water  system  or  electric  generating  plant  can  be  levied  to  pay 
the  interest  and  principal  of  such  bonds* 


CONCLUSION 


It  is  the  opinion  of  this  department  that  taxes  on  the  prop- 
erty of  the  people  of  a city  which  has  issued  negotiable  interest 
bearing  revenue  bonds  for  the  establishment  of  a water  system  or 
electric  generating  plant  cannot  be  levied  to  pay  the  principal 
and  interest  of  such  bonds,  but  that  all  principal  and  Interest 
of  such  bonds  must  be  paid  from  the  revenues  derived  by  the  muni- 
cipality from  the  operation  of  the  utility. 


Respectfully  submitted, 


C.  3.  BURNS,  Jr, 

Assistant  Attorney  General 


APPROVED: 


77  e . WTjM 

Attorney  General 
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-SHERIFF* S : 


Counties  liable  for  Sheriff's 
inmates  to  State  Hospitals. 


costa-  in  Returning  paroled 


Cases  appealed  from  Police  Court  of  Cities  of  4th  Class 
do  not  become  criminal  cases. 


December  18,  1947 

■Mr#  William  Lee  Dodd 
Prosecuting  Attorney 
Ripley  County 
Doniphan,  Missouri 

Dear  Mr*  Dodd: 

This  will  acknowledge  receipt  of  your  letter 
of  December  8,  1947,  in  which  you  request  the  opin- 
ion of  this  Department*  This  leiter  contains  re- 
quests for  opinions  on  two  different  subjects  and 
we  will  attempt  to  answer  such  requests  in  the  or- 
der set  out  In  your  letter* 

Your  letter  requesting  these  opinions  after 
omitting  caption  and  signatures,  was  as  follows: 


2 -CITIES; 


MA  person  was  judged  insane  by  the 
Probate  court  and  the  sheriff  took 
her  to  Farmington  to  Hospital  No.  4. 
She  remained  there  for  a period  and 
then  was  released  on  parole  to  her 
sister.  About  S days  later  she  be- 
came violent  and  the  Lupt.  ordered 
the  sheriff  to  bring  her  back.  The 
patient1 s sister  is  unable  to  pay 
mileage  to  the  sheriff,  but  the  sher- 
iff wants  to  know  from  what  source  he 
is  to  receive , his  pay*" 

"P.S.  When  an  appeal  is  taken  from 
city  police  court  in  4th  class  cities 
- to  Circuit  Court  does  this  become  a 
criminal  case  to  the  effect  that  the 
sheriff  must  turn  his  fees  over  to 
the  County?" 


\ 


The  first  qiiestion  to  be  answered  by  this  Depart- 
ment is  contained  in  the  body  of  your  letter  set  out 


Mr*  William  Lee  Dodd 
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above,  and  deals  with  the  transportation  of  insane 
persons  from  the  County  in  which  they  live  to  the 
State  Institutions. 

'ihe  authority  of  the  Probate  Courts  of  the  sev- 
eral Counties  to  send  insane  poor  of  their  respective 
Counties  to  the  State  Hospitals  is  contained  in  Section 
9328  of  the  Revised  Statutes  of  Missouri  for  1939  as 
reenactod  in  1945,  This  section  became  effective  July 
Is t , 1946,  and  provides  as  follows: 

"The  probate  courts  of  the  several  coun- 
ties shall  have  power  to  send  to  a state 
hospital  such  of  the  insane  poor  of  their 
respective  counties  as  may  be  entitled  to 
admission  thereto.  Such  probate  court 
shall  furnish  the  county  court  with  a cer- 
tified copy  of  the  order  finding  the  per- 
son to  be  an  insane  poor  person  and  the 
order  committing  such  person.  The.  coun- 
ties -from  which  such  insane  poor  person 
has  been  sent  shall  pay  semi-annually*  in 
cash,  in  advance,  such  sums  for  the  sup- 
port and  maintenance  of  their  insane  poor, 
as  the  board  of  managers  may  deem  neces- 
sary, not  exceeding  six  dollars  ($6*00) 
per  month  for  each  patient;  and  in  addi- 
tion thereto  the  actual  coat  of  their 
clothing  and  the  expense  of  removal  to 
and  from  the  hospital,  and  if  they  shall 
die  therein,  for  burial  expenses ; and ‘ In 
case  such  insane  poor  shall  die  or  be  re- 
moved from  the  hospital  before  the  expira- 
tion of  six  months,  it  shall  be  the  duty 
of  the  managers  of  such  hospital  to  refund, 
or  cause  to  be  refunded,  the  amount  that 
may  be  remaining  in  the  treasury  of  such 
hospital  due  to  the  county  entitled  to  the 
same;  and  for  the  purpose  of  raising  the 
siim  of  money  so  provided  for,  the  several 
county  courts  shall  be  and  they  are  here- 
by expressly  authorized  and  empowered  to 
discount  and  sell  their  warrants,  issued 
in  such  behalf,  whenever  it  becomes  nec- 
essary to  raise  said  moneys  so  provided 
for . " 
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In  Section  9321  of  the  Kevised  Statutes  of 
Missouri  for  1939  as  reenacted  in  1945,  and  which 
became  effective  July  1st,  1946,  the  authority  is 
given  to  the  Superintendent  of  the  Hospitals  and 
his  staff  to  discharge  or  parole  insane  persona  com- 
mitted to  the  Statens  several  institutions.  This 
Section  of  the  Statute  is  in  part,  as  follows: 

"persons  afflicted  with  any  form  of 
insanity  shall  be  admitted  into  the 
hospitals  for  the  care  and  treatment 
of  same.  Any  patient  so  admitted  may 
be  discharged  or  paroled  whenever  in 
the  judgment  of  the  Superintendent  and 
his  staff  such  person  should  be  dis- 
charged or  paroled," 

Under  the  provisions  of  the  preceding  two  sections 
of  the  Statute,  it  cai  bo  seen  that  the  Probate  Court 
of  the  various  counties  have  the  power  to  send  insane 
persons  to  the  State  Institutions  and  that  after  arriv- 
ing there  the  Superintendent  of  each  institution  and 
his  staff  have  the  authority  to  discharge  or  parole  any 
patients.  The  question  to  be  answered  here  is  whore  a 
patient  has  been  paroled  by  the  Superintendent  and  hia 
staff  of  a state  hospital,  if  such  patient  then  suffers 
a relapse  and  again  becomes  insane  and  unmanageable,  who 
shall  pay  the  cost  of  his  transportation  back  to  the  In- 
stitution, 

Under  the  provision  of  Section  9328,  Supra,  it  is 
very  clear  that  the  County  would  be  liable  for  the 
Sheriff*  s costs  accruing  as  a result  of  the  transporta- 
tion of  Indigent  insane  from  the  latter *s  home  to  the 
State  Institutions  and  we  feel  that  under  the  wording 
of  this  Section  of  the  statute,  that  the  County  would  be 
liable  for  the  Sheriff’s  cost  if  he  Is  ordered  to  return 
a paroled  patient  to  the  Institution,  It  will  be  noted 
that  the  Section  provides  as  follows: 

"The  Counties  from  which  such  insane 
poor' person  has  been  sent  shall  pay 
--  k « the  actual  cost  of  their  clothing. 
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and  the  expense  of  removal  to  and  from 
the  Hospital  * * T71  ” 


There  is  no  specific  provision  of  the  statute 
referring  to  the  payment  of  the  Sheriffs  costs  which 
accrue  as  a result  of  the  transportation  of  paroled 
inmates  when  being  returned  to  the  Hospital*  However, 
in  the  absence  of  such  provision,  it  is  the  opinion 
of  this  Department  that  the  ahove  section  governs  and 
that, the  Counties  will  be  liable  for  the  sheriff* s 
costs  in  transporting  a patient  to  a State  Hospital 
after  a revocation  of  his  or  her  parole. 


GOiJCLUblON. 

It  is,  therefore,  the  opinion  of  this  Department 
that  tho  Counties  are  liable  for  the  costs  of  the  Sher- 
iff in  returning  insane  persons  to  State  Hospitals 
after  such  persons  have  previously  been  paroled. 


The  second  question  which  you  wish  answered  is 
whether  a case  becomes  a criminal  case  after  an  ap- 
peal has  been  taken  from  the  City  Police  Court  in 
4th  Class  Cities  to  the  Circuit  Court  and  whether  the 
Sheriff  must  turn  his  fees  over  to  the  County  wherein 
the  City  is  located. 

It  is  well  settled  in  this  State  that  an  appeal 
from  a conviction  in  a Police  Court  of  a city  of  the 
4th  class  does  not  convert  the  ease  into  a criminal 
prosecution,  but  such  case  remains  a civil  action. 

This  principle  of  law  has  been  cited  recently  in  the 
well  considered  cases  of:  City  of  Clayton  vs,  Nemours, 
164  S ,'sV.  (2d)  935,  237  Mo.  App,  167,  City  of  Dfc.  Louis 
vs.  Pitch,  133  i&.'.V.  (2d)  828,  352  Mo.  706. 

Under  the  provisions  of  the  above  cases  an  appeal 
from  the  Police  Court  of  4th  class  cities  does  not, 
when  sent  to  the  Circuit  Courts  of  the  various  Counties, 
become  a criminal  action,  and,  therefore,  the  fees  of 
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the  sheriff  will  be  governed  by  the  appeals  of  the 
l&w  governing  civil  actions  and  not  by  the  Statute 
which  provides  that  the  sheriff  must  pay  all  of  his 
fees  to  the  County* 


'conclusion. 


Therefore,  it  is  the  opinion  of  this  Department 
that  an  appeal  of  a case  from  the  Police  Court  in  a 
City  of  the  4th  Class  to  the  Cirou.it  Court  does  not 
become  a criminal  action  and  thus  does  not  require 
the  Sheriff  to  pay  his  costs  therein  to  the  County# 


Respectfully  submitted. 


JOHN  3.  PHILLIPS 
Assistant  Attorney  General 


APPROVED : 


J.  L*  TAYLOR 
Attorney  General 


CRIMINAL  LAWr- 
ARRESTS 


Sheriffs  have  authority  1""  hold  person 
under  arrest  without  fori  - charge 
for  a period  not  to  exceed  twenty 
hours;  applies  to  misdemeanors  as  well 
as  felonies;  sheriffs  have  reasonable 
time  to  take  persons  arrested  before 


magistrate . 
larch  31,  1947 


Honorable  Ralph  IT,  Duggins 
Prosecuting  Attorney 
Saline  County 
Marshall,  Missouri 


Dear  Sir: 

he  are  in  receipt  of  your  recent  request  for  an  opinion, 
based  on  the  following  state  of  facts : 

"1.  Do  sheriffs  have  authority  to  hold 
a person  in  custody  for  any  period  of 
time  without  charges  being  filed  against 
the  person  so  detained? 

”2,  Would  it  make  any  difference  whether 
or  not  a misdemeanor  or  a felony  charge 
was  later  filed  against  that  individual? 

"3,  Must  a resident  be  taken  before  a 
Magistrate  and  charges  filed  against  him 
immediately  upon  Ms  being  taken  Into 
custody  or  is  a reasonable  time  allowed 
for  that  procedure?” 

The  answer  to  your  questions  is  found  in  Section  4346, 
Mo,  R . S *A, , which  states  as  follows: 

"All  persons  arrested  and  confined  in 
any  jail,  calaboose  or  other  place  of 
confinement  by  any  peace  officer,  with- 
out warrant  or  other  process,  for  any 
alleged  breach  of  the  peace  or  other 
criminal  offense,  or  on  suspicion 
thereof,  shall  be  discharged  from  said 
custody  within  twenty  hours  from  the 
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time  of  such  arrest,  unless  they  shall 
be  charged  with  a criminal  offense  by 
the  oath  of  some  credible  person,  and 
be  held  by  warrant  to  answer  to  such 
offense j and  every  such  person  shall, 
while  so  confined,  be  permitted  at  all 
reasonable  hours  during  the  day  to  con- 
sult with  counsel  or  other  persons  in 
his  behalf j and  any  person  or  officer 
who  shall  violate  the  provisions  of  this 
section,  by  refusing  to  release  any  per- 
son who  shall  be  entitled  to  3ueh  re- 
lease, or  by  refusing  to  permit  him  to 
see  and  consult  with  couns el  or  other 
persons,  or  who  shall  transfer  any  such 
prisoner  to  the  custody  or  control  of 
another,  or  to  another  place,  or  prefer 
against  such  person  a false  charge, 
with  intent  to  avoid  the  provisions  of 
this  section,  shall  be  deemed  guilty 
of  a misdemeanor*” 

An  examination  of  this  section  leads  to  the  conclusion 
that  a sheriff  does  have  the  right  to  hold  a person  in 
custody  for  a period  of  time  not  to  exceed  twenty  hours 
without  a charge  being  filed;  that  it  makes  no  difference 
that  the  charge  when  filed  is  a misdemeanor,  and  that  tinder 
this  section  such  sheriff  would  have  a reasonable  length 
of  time,  not  to  exceed  twenty  hours,  to  take  a person  under 
arrest  before  a magistrate* 

The  penalty  for  violation  of  this  section  is,  as  stated 
therein,  a misdemeanor* 


Conclusion* 


It  is,  therefore,  the  opinion  of  this  department  that 
sheriffs  have  authority  to  hold  a person  in  custody,  without 
a charge  being  filed,  for  a period  of  time  not  to  exceed 
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twenty  hours , and  that  authority  applies  to  misdemeanors  as 
well  as  felonies;  that  a reasonable  length  of  time,  not  to 
exceed  twenty  hours,  is  allowed  all  sheriffs  for  taking  a 
person  before  a magistrate  having  jurisdiction  of  the  offense* 


Respectfully  submitted. 


V/.  BRADY  DUNCAN 
Assistant  Attorney  General 

APPROVED: 


J.  V,  TAYLOR 
Attorney  General 


f 
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MAGISTRATES:  If  on©  person  holds  both  th©  offices  of  e k of  the 
probate  court  and  clerk  of  the  magistrate  court  he 
must  file  two  bonds  as  required  by  Senate  Bill  200  and 
Senate  Bill  207  of  the  63rd  General  Assembly. 


January  16,  1947 


Honorable  waiter  A.  gjvors 
Judge  of  the  Probate  Court 
Perry  County 
fcrryville,  Missouri 


do  ar  lr : 


wo  hereby  acknowledge  receipt  of  your  letter  of 
recant  date  requesting  an  opinion  from  this  department, 
reading  in  part  as  follows: 

" beet ion  21  of  SB  207  provides  that 
the  clerk  of  the  magistrate  court 
enter  in bo  bond  in  the  sun  of  $1,000.00. 

"Section  2440  RS  1939  provides  that 
the  clerk  of  the.  probate  court  enter 
into  a bond  in  the  sum  of  $1,000.00. 

"If  John  doe  is  appointed  clerk  cf  the 
magistrate  court  and  also  clerk  of  the 
probate  court  must  he  file  two  bonds?” 

section  21  of  benate  hill  207  of  the  Gore  General 
ssc.tbly  reads  in  part  as  follows: 

i 

* Before  entering  upon  the  duties 
of'  his  office,  tho  clerk  ana  deputy 
clerk  shall  onter  into  a bond  to  the 
State  of  Zsli  souri,  with  good  ana  suf- 
ficient sureties,  to  be  approved  by  the 
magistrate,  in  the  sum  of  $1,000.00, 
conditioned  that  he  will  faithfully 
uiccharge  all  of  tne  duties  of  his  of- 
flee;  which  bond  shall  be  filod  anc.  re- 
corded in  the  office  of  the  county  clerk 
of  the  county. 


) 
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Section  13404  of  Senato  Bill  200  of  the  63rd  General 
Assembly,  reads  in  part  as  follows: 

" very  judge  and  clerk  of  the  probate 
court  shall,  before  entering  upon  the 
duties  of  their  respective  offices, 
give  a separate,  good  and  sufficient 
bond  which,  in  counties  novr  or  hereafter 


having 
t ant  s , 

the  following  number  of  inhabi- 
shall  be  in  a penal  sum  as  follows: 

(1) 

in  counties  with  30,000  inhabi- 
tants or  less,  the  sum  of  $2000,00, 

(2) 

in  comities  with  more 
and  less  than  70,000 
the  sura  of  •,'•3000.00, 

than  30,000 
inhabitant  s. 

(5) 

in  counties  with  more 
and  less  than  250,000 
the  sma  of  $5000.00, 

than  70,000 
inhabitants. 

(4) 

in  counties  -with  more 
inhabitants,  the  sum 

then  250,000 
of  $10,000.00. 

Ouch  bends  shall  be  approved  by  the  clerk 
of  the  circuit  court  having  jurisdiction 
in  such  county,  ana  shall  be  filed  with 
such  clerk,  tlvery  such  bond  shall  run  to 
the  state  or  county  to  which  the  foes  here- 
in provided  for  are  payable  and  shall  be 
conditioned  r s’ spec  t ively  upon  the  faithful 
• performance  by  such  judge  or  clerk  of  each 
and  every  the  duties  hereinabove  imposed 
upon  such  respective  officers," 

It  should  be  noted  that  each  bond  is  conditioned  upon 
the  faithful  performance  of  the  duties  of  the  respective  office 
by  each  clerk.  In  other  words,  the  bond  given  by  a clerk  of 
the  probate  court  Is  required  to  be  conditioned  only  on  the  per- 
formance of  the  duties  of  his  office,  and  the  bond  given  by  a 
clerk  ol  the  magistrate  court  is  required  to  be  conditioned  only 
on  the  performance  of  the  dutios  of  his  office, 

'.there  one  person  holds  two  distinct  offices  and  a bond 
is  required  for  each,  he  must  file  both  bonds,  v/e  quote  from 


lion,  Walter 
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46  C.  J.,  oscticn  396,  page  1.067 : 

".There  an  officer*  holds  two  distinct 
offices,  although  one  is  held  ox 
officio,  a bond  given  for  the  faith-  . 
ful  performance  of  one  office  does  not 
cover  his  liability  for  his  acts  in  the 
other  office,  especially  where  an  ad- 
ditional and  totally  distinct  bond  is 
required  for  the  faithful,  performance  of 
such  other  duties,  even  though  such  ad- 
ditional bond  is  not  in  fact  given;  * 

In  the  quotation  above,  it  evon  goes  so  far  as  to  say 
that  if  a man  holds  two  offices,  although  the  one  is  held  ex 
officio,  that  a bond  for  the  faithful  performance  of  one 
'office  does  not  cover  his  liability  for  acts  in  the  other. 

The  General  Assembly  has  also  followed  this  policy  in  that 
it  has  required  the  person  holding  the  office  of  treasurer 
and  ox  officio  collector  in  township  organization  counties, 
to  proviue  one  bond  to  cover  the  liability  for  his  acts  as 
treasurer  ana  another  bond  to  cover  the  liability  for  his 
acts  as  colloctor  (Sections  13795  and  13994,  d,  o,  iio.  1939), 

It  seems  to  us  from  the  above  that  the  bond  required 
is  primarily  for  the  faithful  performance  of  the  duties  of  the 
particular  office  and  that  for  this  reason  the  General  Assembly 
has  deemed  it  advisable  to  require  a specified  amount  for  each 
office.. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department  that 
if  one  person  holds  both  the  offices  of  clerk  of  the  probate 
court  and  clerk  of  the  magistrate  court,  then  he  must  file 
two  bonds  as  required  by  Senate  Bill  200  and  senate  Bill  207 
of  the  63rd  General  Assembly, 


icspectfully  submitted. 


APPdCVdD:  PE  .{SUING  jVILSON 

Assistant  Attorney  General 


J.  G.  TAYLGd 
Attorney  General 
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Prosecuting  attorneys  may  be  reim- 
bursed for  necessary  and  indispens- 
able expenditure  for  stenographic 
services . 

No  objection  to  county  judges  being 
related . 


January  23,  1947 


Mr.  John  P.  Edmundson 
Clerk  of  the  County  Court 
Stoddard  County 
Bloomfield,  Missouri 

Dear  Sir: 

We  have  your  letter  of  January  17,  1947,  requesting  an  opin- 
ion from  this  department,  which  reads  in  part  as  follows: 

"1.  How  much  per  annum  is  the  County 
Court  authorized  to  allow  the  County 
Prosecuting  Attorney  on  his  Clerk  hire? 

All  we  can  find  on  it  is,  the  Prosecut- 
ing Attorney  may  appoint  an  Assistant 
Attorney,  but  he  must  pay  this  himself. 

Nothing  is  stated  in  the  House  or  Senate 
Bills  passed  by  the  63rd  General  Assembly 
relating  to  the  Clerk  Hire  of  the  County 
Prosecuting  Attorney.  At  least,  we  do 
not  have  the  Bills. 

"2.  Is  it  lawful  for  Judges  to  serve  on 
the  County  Court  if  they  are  related  to 
each  other?" 

Your  first  question  presents  a problem  which  Is  directly  dealt 
with  in  the  case  of  Rinehart  v.  Howell  County,  348  Mo.  421,  153 
S.  W.  (2d)  381.  In  that  case  it  was  held  that  a prosecuting  attor- 
ney was  entitled  to  be  reimbursed  for  expenditures  for  stenographic 
services  when  such  services  were  necessary  for  the  proper  operation 
of  his  office.  It  was  said  at  1,  c.  424  and  425  (Mo.): 

"*  * * The  instant  case  was  submitted 
on  the  theory,  as  disclosed  by  the 


PROSECUTING  ATTORNEY: 


NEPOTISM: 


Mr.  John  F.  Edmundson 


stipulated  facts  and  undisputed  testi- 
mony, that  the  outlays,  as  contradis- 
tinguished from  income,  were  bona  fide, 
reasonable  and  actual  expenditures 
for  indispensable  expenses  of  the  of- 
fice by  respondent  (not  on  the  theory 
that  compensation  to  an  officer  was 
involved)  and  falls  within  the  ruling 
in  Ewing  v.  Vernon  County,  216  Mo. 

681,  695,  116  S.  W.  518,  522(b).  That 
case  quoted  with  approval  a passage 
from  23  Am.  and  Eng.  Ency.  Law  (2  Ed.) 

388,  to  the  effect  that  prohibitions 
against  increasing  the  compensation  of 
officers  do  not  apply  to  expenses  for 
fuel,  clerk  hire,  stationery,  lights 
and  other  office  accessories  and  held 
a recorder  entitled  to  reimbursement 
for  outlays  for  necessary  janitor  ser- 
vice and  stamps,  stating:  ’Fees  are 
the  income  of  an  office.  Outlays  in- 
herently differ.  An  officer's  pocket 
in  no  way  resembles  the  widow’s  cruse 
of  oil.  Therefore,  those  statutes  re- 
lating to  fees,  to  an  income,  and  the 
decisions  of  this  court  strictly  con- 
struing those  statutes,  have  nothing  to 
do  with  this  case  relating  to  outgo.’" 

The  fact  that  the  General  Assembly  has  provided  salary  for 
stenographic  service  to  the  prosecuting  attorneys  in  larger 
counties,  does  not  imply  that  it  was  the  intention  of  the  General 
Assembly 'to  exclude  such  expenditure  in  all  other  counties.  On 
the  contrary,  these  provisions  constitute  legislative  recogni- 
tion of  the  necessity  of  such  expenditure  in  the  light  of  the 
many  duties  and  functions  of  the  prosecuting  attorney's  office. 

It  is  pointed  out  in  the  Rinehart  case  that  these  statutory  pro- 
visions are,  in  effect,  "an  approved  advance  in  proper  instances 
for  the  administration  of  the  laws  by  county  officials  and  the 
business  affairs  of  the  county  and  for  the  general  welfare  of 
the  public."  Then  the  court  went  on  to  say,  at  1.  c.  425,  that: 

"*  * * Such  enactments,  in  view  of  the 
constitutional  grant  to  county  courts, 
should  be  construed  as  relieving  the 
county  courts  in  the  specified  commun- 
ities from  determining  the  necessity 
therefor  and,  by  way  of  a negative 
pregnant,  as  recognizing  the  right  of 
county  courts  to  provide  stenographic 


-2- 


Mr.  John  P.  Edmunds on 


services  to  prosecuting  attorneys  in 
other  counties  when  and  if  indispenable 
to  the  transaction  of  the  business  of  the 
county,  and  not  as  favoring  the  citizens 
of  the  larger  communities  to  the  absolute 
exclusion  of  the  citizens  of  the  smaller 
communities  in  the  prosecuting  attorney’s 
protection  of  the  interests  of  the  State, 
the  county  and  the  public.  # * *" 

A prosecuting  attorney's  right  to  be  reimbursed  for  his  rea- 
sonable and  actual  expenditure  for  stenographic  services  depends 
upon  whether  such  services  are  necessary  and  indispensable  to  the 
operation  of  the  office  of  prosecuting  attorney.  This  is  a ques- 
tion of  fact  to  be  determined  in  the  first  instance  by  the  county 
court.  And  if  that  body  acts  arbitrarily  in  refusing  to  reimburse 
the  prosecuting  attorney  for  his  expenditure  in  obtaining  such 
services,  then  this  question  may  be  presented  to  a court  of  law  in 
a suit  for  the  recovery  of  such  expenditure. 

In  answer  to  your  second  question,  we  believe  that  you  have 
confused  the  situation  referred  to  there  with  nepotism.  "Nepotism" 
is  defined  in  ^5  C.  J.,  at  page  1383,  as: 

"Favortism  shown  to  nephews  and  other 
relatives;  bestowal  of  patronage  by 
reason  of  relationship,  rather  than  of 
merit . " 

The  19^5  Missouri  Constitution,  in  Section  6 of  Article  VII, 
defines  "nepotism"  and  also  imposes  a penalty  for  such  practice: 

"Any  public  officer  or  employee  in  this 
state  who  by  virtue  of  his  office  or  em- 
ployment names  or  appoints  to  public  office 
or  employment  any  relative  within  the 
fourth  degree,  by  consanguinity  or  affinity, 
shall  thereby  forfeit  his  office  or  employ- 
ment . " 

It  will  be  observed,  then,  that  this  prohibition  relates  only 
to  the  appointment  or  employment  of  relatives  of  a certain  degree 
by  consanguinity  or  affinity.  There  is  no  prohibition  with  re- 
spect to  elective  officials. 

Therefore,  since  judges  of  the  county  court  are  elected  by 
the  people,  the  prohibition  against  nepotism  is  not  applicable 
as  between  such  judges.  There  is  no  objection  to  judges  of  the 
county  court  being  related  to  each  other. 
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CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  a pro- 
secuting attorney  is  entitled  to  be  reimbursed  for  expenditure 
for  stenographic  services  when  such  services  are  necessary  and  in- 
dispensable to  the  proper  administration  of  the  affairs  of  the 
office  of  prosecuting  attorney.  Further,  the  question  of  whether 
such  expenditure  is  necessary  and  indispensable,  is  a question  of 
fact  to  be  determined  by  the  county  court. 

And,  it  is  also  the  opinion  of  this  department  that  the  pro- 
hibition against  nepotism  is  not  applicable  as  between  county 
judges,  as  they  are  elective  officials. 

Respectfully  submitted. 


DAVID  DONNELLY 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 

Assistant  Attorney  General 
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Expiration  date  of  Missouri  drivers’  licenses 
issued  between  July  1,  1946,  and  June  30,  1947. 


February  11 , 1947 


Honorable  baiter  h.  Jiggers 
Judge  of  Probate 
Perry  County 
Perry vi lie,  Missouri 


Dear  Sir: 


Reference  is  'r.ade  to  your  request  of  recent  date  for  an 
official  opinion  of  this  department,  reading,  in  part,  as  fol- 
lows : 


"There  seems  to  be  quite  a difference  of 
opinion  in  regard  to  the  interpretation  of 
the  driver's  license  law  Seriate  Bill  482. 

"Reading  Section  8451  line  9 we  read  ’pro- 
vided that  every  operator  of  a motor  vehi- 
cle shall,  during  the  year  beginning  on  the 
first  day  of  July,  1946  and  ending  the 
thirtieth  d- y of  June,  1947,  apply  for  a 
new  motor  vehicle  driver’s  license  which 
shall  expire  two  years  after  the  first  an- 
niversary of  the  date  of  bii”th  of  the  ap- 
pli  cant  occurring  after  June  30,  1946  etc.’ 

"The  question  of  the  present  controversy  is  , 

is  follows: 

"John  Doe,  whose  birthday  is  only  December 
9th,  applies  for  a driver’s  license  on  Decem- 
ber 15,  1946.  What  will  be  the  expiration 
date  of  his  license:” 

Prior  to  the  adoption  of  senate  Bill  Do.  4#2  of  the  63rd 
General  Assembly,  the  applicable  statute  relative  to  the  term 
of  Missouri  drivers’  licenses  was  found  as  Section  8451,  >».  3. 
Mo.  1939,  os  amended,  haws  of  1943 t nr*he  661.  It  read  as  iol- 
lows : 
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■'To  all  applicants  over  the  age  of  sixteen 
(16)  years,  submitting  a satisfactory  appli- 
cation under  the  requirements  set  forth  in 
the  preceding  section,  the  commissioner  shall 
issue  a motor  vehicle  driver’s  license  upon 
the  payment  of  twenty-five  cents  therefor. 

From  and  after  the  1st  day  of  July.  1944 
every  license  so  issued  shall  expire  at  the 
expiration  of  the  biennial  period  in  whicfi 
the  same  was  issuecu"  The  first  such  biennial 
period  shall  begin  on  the  1st  day  of  July. 

1944  and  expire  on  the  30th  day  of  June . 1946 . 
and  each  succeeding  biennial  period  shall  ex- 
pire on  the  30th  day  of  June  in  each  even 
numbered  year  thereafter ; provided,  however, 
that  all  such  licenses  issued  prior  to  July 
1st,  1944  shall  he  effective  during  the  term 
for  which  they  were  issued.1'  (Emphasis  ours.) 

You  will  note  that  the  emphasized  portion  of  this  statute 
had  the  effect  of  causing  all  drivers’  licenses  issued  subse- 
quent to  July  1,  1944,  to  expire  on  June  30,  1946. 

• 

On  July  1,  1946,  the  administration  of  the  Motor  Vehicle 
Drivers’  License  Law  was  transferred  to  a new  department  as 
the  result  of  the  adoption  of  the  Constitution  of  Missouri  of 
1945*  The  newly  created  department  was  without  an  appropria- 
tion and  unable  to  supply  applicants  with  forms  by  means  of 
which  new  drivers'  licenses  might  be  procured.  Recognizing 
the  emergency  that  then  existed,  the  Governor,  by  Executive 
Order  dated  June  12,  1946,  extended  the  effective  period  of 
the  licenses  Which  were  expiring,  by  the  terms  of  the  statute 
quoted,  on  June  30,  1946.  The  extension  was  effective  ’’until 
further  notice.” 

Senate  Bill  Mo.  4$2  of  the  63rd.  General  Assembly,  with  an 
emergency  clause,  was  approved  on  July  17 , 1946,  becoming  ef- 
fective on  that  date.  The  Act  repealed  the  statute  quoted  supra 
and  enacted  in  lieu  thereof  a new  Section  $451,  reading  as  fol- 
lows : 


”To  all  applicants,  submitting  a satisfac- 
tory application  under  the  requirements  set 
forth  in  this  article,  the  commissioner  shall 
issue  a motor  vehicle  driver’s  license  upon 
the  payment  of  a fee  of  twenty-five  cents 
therefor,  for  two  years.  All  motor  vehicle 
drivers’  licenses  bearing  the  expiration 
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date  of  the  thirtieth  day  of  June . 1946 . or 
a later  date , shall  be  valid  until  the  thir- 
tieth day  of  June , 1947 . without  the  renewal 
thereof  or  payment  of  a fee  therefor . pro- 
vided that  every  operator  of  a motor  vehicle 
shall . during;  the  year  beginning  on'  the  first 
day,  of  July,  19^5  and  ending  the  thirtieth 
day  of  June,  1947.  apply  for  a new  motor  ve- 
hicle driver’s  license  which  shall  expire  two 
years  after  the  first  anniversary  of  the  ‘date 
of  the~bTrth  of  the  applicant  occurring  after 
June  30.  1946.  Th'e  anniversary  of  the  date 
of  birth  of  any  applicant  born  on  February  29 
shall,  for  the  purposes  of  this  section,  dur- 
ing the  years  in  which  there  is  no  February 
29,  be  considered  as  March  1.  Every  such  li- 
cense shall  be  renewable  on  or  before  its  ex- 
piration upon  application  and  payment  of  the 
required  fee.”  (Emphasis  ours.) 

The  emphasized  portion  of  the  Act  had  the  effect  of  extend- 
ing the  expiration  date'  of  all  drivers’  licenses  which  would 
have  expired  on  June  30,  1946,  in  accordance  with  the  terms  of 
the  statute  under  which  they  we re  issued,  for  an  additional  period 
of  one  year,  so  that  such  licenses  were  and  are  valid  until  June 

30,  1947. 

An  additional  provision  was  inserted,  however,  requiring 
that  all  suph  drivers  shall  at  some  time  during  the  year  begin- 
ning July  1,  1946,  and  ending  June  30,  1947,  apply  for  new  motor 
vehicle  drivers’  licenses.  The  expiration  of  such  new  motor 
vehicle  drivers’  licenses  has  been  fixed  at  a time  two  years 
after  the  first  anniversary  of  the  date  of  the  birth  of  such 
applicants  occurring  after  June  30,  1946. 

In  r eaching  this  conclusion,  we  have  followed  the  ordinary 
rules  of  statutory  construction.  The  phraseology  of  the  statute 
is  quite  clear  and  unambiguous.  It  is  written  in  words  of  com- 
monly understood  meaning.  In  construing  the  statute,  such  words 
must  be  taken  in  their  plain,  ordinary  and  usual  sense,  as  is 
provided  by  Section  655,  R.  3.  Mo.,  1939,  reading,  in  part,  as 
follows : 

"The  construction  of  all  statutes  of  this 
state  shall  be  by  the  following  additional 
rules,  unless  such  construction  be  plainly 
repugnant  to  the  intent  of  the  legislature, 
or  of  the  context  of  the  same  statute:  First, 
words  and  phrases  shall  be  taken  In  their 
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plain  or  ordinary  and  usual  sense,  * * *w 

Applying  this  construction  of  the  statute  to  the  factual 
situation  disclosed  in  your  letter,  it  becomes  apparent  that 
the  holder  of  a license  issued  under  the  circumstances  mentioned 
will  be  entitled  to  operate  a motor  vehicle  thereunder  until 
December  9,  194$ « 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  Missouri  motor 
vehicle  drivers*  licenses  issued  subsequent  to  July  1,  1946, 
will  expire  two  year?  from  the  first  anniversary  of  the  birth 
of  the  holders  thereof  occurring  subsequent  to  July  1,  1946. 


Respectfully  submitted, 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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in  counties  of  less  than  30,000  inhabit.  _s 
special  probate  judge  and  ex  officio  magistral 
appointed  or  elected  under  Sections  2458  through 
2462,  R.S*Mo.  1939.  Same  compensation  as  regular 
judge  to  be  paid  from  magistrate  fund. 

Special  probate  judge  in  counties  of  more  than 
30,000  inhabitants  entitled  to  same  compensation 
as  regular  judge,  -to  be  paid  by  county. 


October  1,  1947 


Honorable  Walter  A.  Eggers 
Judge  of  the  Probate  Court 
Perry  County 
Perryville,  Missouri 


Dear  Judge  Eggera  j 
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This  is  in  reply  to  your  letter  of  September  23/  1947, 
requesting  an  opinion  from  this  department,  which  reads  as 
follows  j 


"3*B.  207  Section  10a  Laws  of  Missouri 
1945  roads  in  part  as  follows: 

” ’If  the  judge  of  the  magistrate  court 
in  any  county  which  has  only  one  magis- 
trate   or  is  absent  from  the  county 

for  a period  of  five  days  or  more,  the 
Judge  of  the  Circuit  Court  of  such 
county,  may  malco  an  order  to  be  entered 
in  the  records  of  such  magistrate  court, 
appointing  and  designating  either  some 
magistrate  of  another  county  within  the 
circuit  or  some  qualified  attorney  of 
the  county  to  act  as  judge  of  the  magis- 
trate court  of  such  county Any 

magistrate  so  appointed  shall  be  entitled 
to  such  travel  and  subsistence  expense 
as  may  be  fixed  by  the  circuit  judge/  etc. 

"Section  6 of  Senate  Bill  207  reads  in 
part:  'In  counties  of  30,000  Inhabitants 

or  less,  the  probate  judge  shall  qualify 
as  judge  of  the  magistrate  court,'  etc. 

"Sections  2458-2461  RS  Missouri  1939  pro- 
vide for  the  appointment  of  a qualified 
attorney  to  act  as  probate  judge  and 
specifies  that  for  such  services  he  is 
to  receive  the  same  fees  that  the  regular 
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judge  of  probate  is  entitled  to  receive 
for  similar  services* 

"3CS  for  SB  198,  Page  1514  Laws  of  1945, 
provides  for  salaries  of  Probate  Judges 
in  counties  of  over  30,000  inhabitants* 

"The  Missouri  Constitution  abolishes  the 
feq  system  entirely  as  applied  to  Magis-* 
trates-  and  Probate  Judges. 

"Nov/  our  association  has  the  following 
questions  for  your  consideration: 

"1,  If  a temporary  magistrate  is  ap- 
pointed by  the  circuit  judge  In  accord- 
ance with  the  provisions  of  Section  10A 
of  SB  207,  will  this  temporary  magistrate 
also  have  jurisdiction  in  probate  matters 
during  the  period  that  he  serves  as  tem- 
porary magistrate? 

"2,  If  the  temporary  magistrate  docs  not 
have  probate  jurisdiction  then  how  will  a 
temporary  judge  be  appointed  to  handle 
probate  matters  during  such  an  absence  of 
the  regular  magistrate.  Would  Lections 
2458-2461  RS  1939  prescribe  the  manner  of 
' appointment?  If  so,  what  would  be  the 
compensation  of  such  temporary  probate 
judge  In  view  of  the  fact  that  fees  are 
— contrary  to  the  Constitution? 

"3.  If  a probate  judge  Is  temporary  ap- 
pointed in  counties  over  30,000  in  accord- 
ance with  sections  2458-2461  RS  1939,  how 
would  such  temporary  judge  be  compensated?" 

Section  18  of  Article  V of  the  1945  Constitution  of 
Missouri  provides,  in  part,  as  follows: 

"There  shall  be  a magistrate  court  in 
each  county.  In  counties  of  30,000  in- 
habitants or  less,  the  probate  judge 
shall  be  judge  of  the  magistrate  court. 

■*:-  -3:- 
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Section  6,  Laws  of  1945,  page  770,  Implementing  the  above 
section,  provides: 

"In  counties  of  30,000  inhabitants  or 
less,  the  probate  judge  shall  qualify 
as  judge  of  the  magistrate  court  and 
his  failure  or  refusal  to  do  so  shall 
constitute  a vacancy  in  both  the  office 
of  probate  judge  and  the  office  of  judge 
of  the  magistrate  court," 

The  effect  of  the  above  provisions  is  to  combine  the 
offices  of  probate  judge  and  magistrate  in  counties  of  30,000 
inhabitants  or  loss  and  to  invest  one  person  with  the  duty  and 
authority  to  perform  the  functions  of  both  offices.  The  word- 
ing of  the  Constitution  and  the  statutes  is  clear  and  unambig- 
uous in  providing  that  the  probate  judge  shall  perform  the 
functions  of  both  offices.  Said  probate  judge  is  an  ex  officio 
magistrate,  i,e.,  by  virtue  of  his  office.  In  other  words,  his 
authority  as  magistrate  is  derived  from  his  official  capacity 
as  probate  judge  and  Is  appurtenant  thereto.  Therefore,  since 
the  office  of  probate  judge  is  the  fundamental  office  we  must 
look  to  the  statutes  relating  to  that  office,  3ection  10a, 

Laws  of  1945,  page  771,  relating  to  the  appointment  of  temporary 
magistrates,  reads  as  follows: 

"If  the  judge  of  the  magistrate  court 
in  any  county  which  has  only  one  magis- 
trate court  1 3 Incapacitated  and  unable 
to  act  or  to  dispose  of  the  business 
pending  before  him  for  any  reason,  or  - 
is  absent  from  the  county,  for  a period 
of  five  days  or  more,  the  judge  of  the 
circuit  court  of  such  county,  may  make 
an  order  to  be  entered  In  the  records 
of  such  magistrate  court,  appointing  and 
designating  either  some  magistrate  of 
another  county  within  the  circuit  or 
some  qualified  attorney  of  the  county 
to  act  as  judge  of  the  magistrate  court 
of  such  county  until  such  magistrate  re- 
sumes his  duties,  and  such  magistrate  or 
special  judge,  when  so  appointed  shall 
possess  all  the  powers  and  shall  be  sub- 
ject to  all  the  responsibilities  of  the 
regular  judge  of  the  magistrate  court 
during  the  time  of  his  appointment.  Any 
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person  so  appointed  shall,  before  acting 
as  judge  of  the  magistrate  court,  take  the 
oath  required  of  magistrates.  Any  magis- 
trate so  appointed  shall  be  entitled  to 
such  travel  and  subsistence  expense  as  may 
be  fixed  by  the  circuit  judge  which  shall 
be  paid  by  the  3tate  and  charged  against 
the  salary  of  the  regular  judge  of  the 
magistrate  court  of  such  county.  Any  at- 
torney appointed  to  act  as  magistrate 
shall  be  entitled  to  one-thirtieth  of  the 
monthly  salary  of  the  regular  judge  of 
the  magistrate  court  of  the  county  for 
each  day  he  shall  act  as  magistrate  to 
be  paid  by  the  state  and  charged  against 
the  salary  of  the  regular  magistrate. 

Such  payments  shall  be  made  upon  the 
certification  of  the, circuit  judge  and 
the  clerk  of  such  magistrate  court  that 
the  person  or  magistrate  was  duly  ap- 
pointed and  acted  as  magistrate  of  such 
court.” 

We  believe  that  said  section  applies  only  to  counties 
having  more  than  30,000  inhabitants  and  less  than  70,000 
inhabitants  where  there  is  one  magistrate  court,  and  has  no 
application  to  counties  having  30,000  Inhabitants  or  less 
where  the  probate  judge  is  ex  officio  magistrate. 

The  election  or  appointment  of  special  probate  judges, 
in  the  absence  of  the  regular  judge,  is  governed  by  Sections 
2458  through  2472,  B.S.Mo.  1939,  When  so  elected  or  appointed 
in  counties  of  30,000  inhabitants  or  less,  as  the  case  may  be, 
said  special  judge  must,  of  course,  qualify  as  magistrate. 

It  Is  also  quite  evident  that  when  the  Governor,  under 
the  authority  given  him  in  Section  4 of  Article  IV  of  the  1945 
Constitution,  fills  a vacancy  in  the  office  of  probate  judge 
and  ex  officio  magistrate  in  counties  of  30,000  inhabitants 
or  less  he  appoints  a probate  judge  who  qualifies  as  magistrate. 
The  office  of  probate  judge  and  ex  officio  magistrate  in  said 
counties  i3  a constitutional  office. 

Sections  2461  and  2462,  R.S.Mo.  1939,  further  provide 
that  a special  probate  judge  is  allowed  the  same  fees  and 
compensation  for  his  services  as  the  regular  judge  Is  entitled 
to  receive.  It  will  be  noted  that  probate  judges  and  ex  officio 
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magistrates  In  counties  of  30,000  inhabitants  or  less  are 
compensated  in  their  capacity  as  ex  officio  magistrates. 
Section  13404,  Mo,  It,  3*  A,,  relating  to  the  fees  charged  and 
collected  in  probate  proceedings,  is.  In  part,  as  follows: 

”In  counties  now  or  hereafter  having 
30,000  inhabitants  or  less,  the  judge 
shall,  at  the  end  of  each  month,  pay 
over  to  the  director  of  revenue,  to  be 
deposited  by  him  with  the  state  treasurer 
in  the  ’magistrate  fund*,  all  moneys  col- 
lected by  him  or  his  clerk  as  fees,  taking 
two  receipts  therefor,  one  of  which  he 
3hall  immediately  file  with  the  state 
treasurer,  * 

All  such  fees  charged  and  collected  in  counties  of  30,000  in- 
habitants or  less  must  be  paid  into  the  magistrate  fund  from 
which  the  salaries  of  magistrates  are  paid.  Further,  Senate 
Bill  No,  198  of  the  63rd  General  Assembly,  Laws  of  1945,  page 
1514,  relating  to  salaries  of  probate  Judges,  makes  provision 
only  for  probate  judges  in  counties  of  mox-e  than  30,000  in- 
habitants. In  Section  17,  Laws  of  1945,  page  773,  providing 
for  the  salaries  of  magistrates  In  the  various  counties,  we 
find  this  provision: 

" * In  all  counties  now  or  here- 

after containing  a population  of  30,000 
inhabitants  or  less,  the  salary  of  the 
magistrate  as  above  provided  shall  in- 
clude his  compensation  as  probate  judge 
of  said  county,” 

However,  In  1943  the  General  Assembly  enacted  Section  13404a, 
Mo.R.S.A.,  which  provided  certain  salaries  for  probate  judges 
in  counties  of  19,000  inhabitants  or  less.  We  believe  said 
section  Is  clearly  inconsistent  with  the  general  compensation 
system  adopted  by  the  64th  General  Assembly  for  judges  of  the 
probate  court  in  counties  of  30,000  Inhabitants  or  less,  and 
particularly  with  the  foregoing  statutory  provisions,  and 
must  necessarily  be  considered  as  repealed  by  implication. 

In  Re  Naturalization  of  Berlin,  45  Fed.  Supp.  774;  State  ex 
rel , Wells  v.  Walker,  326  Mo.  1233,  34  3.W.  (2d)  124;  Vinlng 
Probst,  Mo.  App.,  186  S.W.  (2d)  611;  State  v,  Malone,  Mo.  App 
192  S.W.  (2d)  68.  . 
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The  question  now  arises  as  to  the  proper  source  of  said 
compensation*  By  way  of  comparison,  it  will  be  noted  that 
the  compensation  of  a special  or  temporary  magistrate  is, 
under  the  provisions  of  Section  10a,  Laws  of  1945,  page  771, 
charged  against  the  salary  of  the  regular  magistrate.  However 
it  is  a familiar  rule  of  law  that  the  person  rightfully  hold- 
ing a public  office  is  entitled  to  the  compensation  attached 
thereto,  and  this  right  does  not  rest  upon  contract.  The 
right  to  the  compensation  attached  to  a public  office  is  an 
incident  to  the  title  to  the  office  and  not  to  the  exercise 
of  the  functions  of  the  office.  The  fact  that  officers  have 
not  performed  the  duties  of  their  office  does  not  deprive 
them  the  right  to  c mpensation.  46  C,  J.,  Section  233,  page 
1014;  Luth  v.  Kansas  City,  203  Mo.  App.  110,  l.c.  113; 

Stratton  v*  City  of  Warrensburg,  167  S.W.  (2d)  392,  l.c,  396; 
Coleman  v.  Kansas  City,  Mo.,  173  S.W,  (2d)  572,  l.c.  577; 

State  ex  rel.  Nicolai  v.  Nolte,  180  S.W.  (2d)  740,  l.c.  741. 
Therefore,  in  the  absence  of  a statutory  provision  such  as 
found  in  Section  10a,  requiring  the  compensation  of  a speoial 
probate  judge  and  ox  officio  raagistrate  to  be  charged  against 
the  salary  of  the  regular  probate  judge  and  ex  officio  magis- 
trate, we  believe  said  regular  probate  judge  and  ex  officio 
magistrate  is  entitled  to  his  full  compensation  as  provided 
in  Section  17,  supra,  even  though  at  times  his  duties  are  per- 
formed by  a special  probate  judge  and  ex  officio  magistrate. 
Said  compensation  is  paid  by  the  state  from  the  magistrate 
fund.  It  necessarily  follows  that  compensation  of  a special 
probate  judge  and  ex  officio  magistrate  should  be  paid  by  the 
state  from  the  magistrate  fund. 

It  will  be  noted  that  under  the  provisions  of  Section 
13404,  supra,  every  judge  of  the  probate  court  in  counties 
of  30,000  inhabitants  or  less  shall  give  a good  and  sufficient 
bond  in  a penal  sum  of  :)2,000,00.  Said  provision  certainly 
applies  with  equal  force  to  a special  probate  judge.  The 
reason  for  the  requirement  i3  present  In  either  case. 

The  foregoing  will  serve  to  answer  the  first  two  ques- 
tions presented.  With  respect  to  your  further  question,  the 
foregoing  discussion  of  compensation  of  regular  judges  is  also 
controlling  except  that  In  counties  of  more  than  30,000  in- 
habitants probate  judges  are  paid  by  the  county  according  to 
Senate  Bill  No.  198  of  the  63rd  General  Assembly,  Laws  of  1945 
page  1514,  Thus,  the  county  must  pay  the  compensation  of 
special  probate  judges. 
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Conclusion. 


Therefore,  It  is  the  opinion  of  this  department  that  in 
counties  of  30,000  Inhabitants  or  less  a special  probate  judge 
and  ex  officio  magistrate  is  appointed  or  elected  under  the 
provisions  of  Sections  2458  through  2462,  Ft, 3, Mo,  1939,  and  is 
entitled  to  the  same  compensation  allowed  the  regular  probate 
judge  and  ex  officio  magistrate,  said  compensation  to  be  paid 
by  the  state  from  the  magistrate  fund.  It  is  further  the 
opinion  of  this  department  that  a special  probate  judge  in 
counties  of  more  than  30,000  inhabitants  is  entitled  to  the 
same  compensation  allowed  the  regular  probate  judge,  said  com- 
pensation to  be  paid  by  the  county. 


Respectfully  submitted. 


DAVID  DONNELLY 
Assistant  Attorney  General 


APPROVED: 


J,  E.  TAYLOR 
Attorney  General 
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SCHOOISj  One  person  cannot  hold  at  the  same  time  the  office  of 
OFFICERS:  secretary  and  treasurer  of  a consolidated  or  town 
school  district. 


October  18,  1947 


Honorable  i • R,  Kiser 
Prosecuting  Attorney 
Holt  County 
Oregon,  Hissocri 

Dear  Sir* 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  which  reads t 

"Mr.  0.  Frcnk  Smith,  County  Superintendent 
of  Schools,  has  asked  me  to  write  you 
relative  to  the  legality  of  one  person 
on  a six  director  school  board  being 
appointed  by  the  board  or  sorving  as  both 
Beoretary  and  treasurer  for  the  school 
district. 

"This  situation  has  arisen  In  a consolidated 
district  and  a town  district.  In  the  con- 
solidated district  one  of  the  membors  of 
the  board  has  been  appointed  both  secretary 
and  treasurer  and  is  filling  both  positions. 

In  the  town  district  a person  not  a member 
of  the  board  has  beon  appointed  both  secre- 
tary and  treasurer.  In  other  words  both 
the  consolidated  and  town  school  district 
have  consolidated  the  office  of  secretary 
and  treasurer  and  the  same  person  holds 
both  offices. 

"I  have  been  of  the  opinion  that  under  the 
provisions  of  Section  10470  R.S.  Mo.  1939 
It  was  necossary  for  the  board  to  elect  a 
person  secretary  and  another  porson  treasurer 
of  the  district  - that  these  offices  could 
not  be  consolidated  and  one  person  porforra 
the  duties  of  both  the  secretary  and  trea- 
surer of  tho  district." 

There  can  be  no  question  but  that  members  of  such  school 
districts  may  also  be  appointed  and  serve  as  secretary  or 
treasurer  of  said  school  districts.  Section  10470,  R.  S.  Mo. 
1939,  specifically  grants  such  authority* 
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“Within  four  days  after  the  annual  meeting, 
the  hoard  shall  meet,  the  newly  elected 
members,  who  shall  he  qualified  by  the 
taking  of  the  oath  of  office  prescribed 
by  Article  14,  Section  6,  of  the  Constitu- 
tion of  Missouri,  and  the  board  organized 
by  the  election  of  a president  and  vice- 
president,  and  the  board  shall,  on  or  before 
the  fifteenth  day  of  July  of  each  year, 
elect  a secretary  and  a treasurer,  who  shall 
enter  upon  their  rospective  duties  on  the 
fifteenth  day  of  July;  said  secretary  and 
treasurer  may  be  or  may  not  be  members  of 
the  board,  No  compensation  3hall  be  granted 
to  either  the  secretary  or  the  treasurer 
until  hie  report  and  settlement  shall  have 
been  made  and  filed  or  published  as  the 
law  directs#  A majority  of  the  board  shall 
constitute  a quorum  for  the  transaction 
of  business,  but  no  contract  shall  be  let, 
teacher  employed,  bill  approved  or  warrant 
ordered  unless  a majority  of  the  whole  board 
shall  vote  therefor*  When  there  is  an  equal 
division  of  the  whole  board  upon  any  ques- 
tion, the  county  superintendent  of  schools, 
if  requested  by  at  least  three  members  of 
the  board,  shall  cast  the  deciding  vote 
upon  such  question,  and  for  the  determina- 
tion of  such  question  shall  be  considered 
as  a member  of  such  board#  The  president 
and  secretary,  except  as  herein  specified, 
shall  perform  the  same  duties  and  be  sub- 
ject to  the  same  liabilities  as  the  presi- 
dents and  clerks  of  the  school  boards  of 
other  districts.” 

' The  only  remaining  question  is,  may  the  same  person  hold 
both  offices  of  secretary  and  treasurer  at  the  same  time?  It 
is  apparent  that  our  conclusion  will  be  the  same  In  either 
case,  whether  it  be  a consolidated  or  town  school  district, 
since  both  are  organized  in  the  same  manner# 

Under  the  common  law,  the  only  limit  to  the  number  of 
offices  one  person  might  hold  at  the  same  time  was  that  they 
should  be  compatible  and  consistent#  Furthermore.,  that  the 
Incompatibility  does  not  consist  in  a physical  inability  of 
one  person  to  discharge  the  duties  of  the  two  offices.  The 
rule  at  common  law  is  well  stated  in  Volume  46  C.J#,  Section 
46,  page  941,  and  reads* 
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"At  common  law  the  holding  of  one  office 
does  not  of  itself  disqualify  the  In- 
cumbent from  holding  another  office  at 
the  same  time,  provided  there  is  no  in- 
consistency In  the  functions  of  the  two 
offices  in  question.  But  where  the  func- 
tions of  two  offices  are  inconsistent, 
they  are  regarded  as  incompatible.  The 
inconsistency,  which  at  common  law  makes 
offices  incompatible,  does  not  consist 
in  the  physical  Impossibility  to  discharge 
the  duties  of  both  offices,  but  lies  rather 
* in  a conflict  of  interest,  as  where  one  is 
subordinate  to  the  other  and  subject  in 
some  degree  to  the  supervisory  power  of  its 
incumbent,  or  whore  the  incumbent  of  one  of 
the  offices  has  the  power  to  remove  the  in- 
cumbent of  the  other  or  to  audit  the  accounts 
of  the  others  The  question  of  incompatibility 
does  not  arise  when  one  of  the  positions  is  an 
office  and  the  other  is  merely  an  employment," 

In  State  ex  rel,  v.  Bus*  135  Mo,  325,  l,e,  338,  the  court 
said}  ' * 

"The  remaining  inquiry  is  whether  the  duties 
of  the  office  of  deputy  sheriff  and  those  of 
school  director  aro  so  Inconsistent  and  in- 
compatible as  to  render  it  improper  that  re- 
spondent should  hold  both  at  the  same  time. 

At  common  law  the  only  limit  to  the  number 
of  offices  one  person  might  hold  was  that 
they  should  be  compatible  and  consistent. 

The  incompatibility  does  not  consist  in  a 
physical  inability  of  one  person  to  discharge 
the  duties  of  the  two  offices,  but  there  must 
be  some  inconsistency  in  the  functions  of  the 
two;  some  conflict  in  tho  duties  required  of 
the  officers,  as  where  one  has  some  super- 
vision of  the  other.  Is  required  to  deal  with* 
control,  or  assist  him," 

There  are  some  constitutional  provisions  which  preclude 
certain  officers  from  holding  more  than  one  office  such  as 
will  be  found  In  Section  9,  Article  VII  and  Section  12,  Article 
III  of  the  Constitution  of  Missouri,  1945,  However,  neither 
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of  those  provisions  are  applicable  in  the  Instant  case. 

There  is  no  specific  constitutional  inhibition  against 
one  person  holding  both  of  said  offices  in  question,  and  un- 
less the  duties  of  the  two  offices  conflict  and  are  inconsis- 
tent with  each  other  or  there  is  sorae  statutory  inhibition 
against  holding  both  offices  at  the  same  time,  then  your 
request  should  be  answered  in  the  affirmative.  This  will 
require  an  examination  of  the  statutes  prescribing  the  parti- 
cular duties,  obligations  and  liabilities  respecting  said 
officers.  So  far  as  we  are  able  to  determine,  the  courts 
in  this  state  have  never  passed  on  the  validity  of  one 
person  holding  the  offices  of  treasurer  and  secretary  ap- 
pointed by  the  board  of  directors  of  such  school  districts. 

On©  of  the  cardinal  rules  of  statutory  construction  is 
to  determine  the  legislative  intent,  if  possible,  and  give  it 
that  construction.  See  Artophone  Corporation  v.  Coale,  133 
S.W.  (2d)  343,  345  Mo.  344, 

In  reading  Section  10470,  supra,  it  is  apparent  that  the 
Legislature  never  contemplated  that  one  person  should  hold 
both  offices.  This  is  borne  out  by  using  such  phrases  as 
Hon  or  before  the  fifteenth  day  of  July  of  each  year,  elect 
a secretary  and  a treasurer,  who  shall  enter  upon  their 
respective  duties  on  the  fifteenth  .day  of  July;  * * * * * No 
compensation  shall  be  granted  to  either  the  secrotary  or  the 
treasurer  until  his  report  and  settlement  shall  have  been 
made  and  filed  or  published  as  the  law  directs.” 

Section  10477,  R*  S*  Mo.  1939,  requires  the  appointed 
treasurer  before  entering  upon  the  duties  of  his  office  to 
enter  into  a bond  to  the  State  of  Missouri,  which  bond  shall 
be  approved  by  said  board,  conditioned  that  he  will  render  a 
faithful  and  just  account  of  all  money  that  may  come  into  his 
hands  as  treasurer  and  otherwise  perform  the  duties  of  his 
office.  Furthermore,  said  bond,  under  the  statute,  is  required 
to  be  filed  with  the  secretary  of  said  board,  and  in  case  of 
any  breach  of  the  conditions  of  said  bond,  the  secretary  of 
said  board  may  cause  suit  to  be  brought  thereon.  Under  Sec- 
tion 10470,  R,  S.  Mo.  1939,  it  further  requires  the  president 
and  secretary  of  such  boards  to  perform  the  same  duties  and 
be  subject  to  the  some  liabilities  as  presidents  and  clerks » 
of  the  school  boards  of  other  districts.  Section  10366,  Hi 
S.  Mo.  1939,  requires  the  president  of  the  board. to  sign  all 
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warrants  drawn  and  such  warrants  shall  be  countersigned  by 
the  district  clerk*  Section  10429,  R.  S.  Mo*  1939,  further 
provides  that  upon  order  of  the  board  of  directors,  it  shall 
be  tho  duty  of  the  district  clerk  to  draw  warrants  in  favor 
of  any  party  in  whom  tho  district  has  become  legally  indebted. 
.Also  Section  10501,  R.  S,  Mo*  1939,  requires  a detailed  state- 
ment of  all  receipts  of  school  moneys  shall  bo  published  show- 
ing the  source  of  said  money,  all  expenditures  and  on  what 
account,  also  the  present  indebtedness  of  the  district  and  its 
nature,  rate  of  taxation  for  all  purposes  for  the  year,  and 
further  requires  said  statement  shall  bo  attested  by  the 
president  and  secretary  of  said  board. 

Prom  a casual  examination  of  the  foregoing  statutory 
provisions,  it  is  not  difficult  to  see  wherein  the  duties  of 
the  two  offices  of  secretary  and  treasurer  of  ouch  school 
districts  do  conflict  and  are  inconsistent*  Furthermore*  as 
hereinabove  stated,  there  can  bo  no  question  but  that  the 
Legislature,  in  creating  tho  two  offices,  intended  that  they 
should  be  separate  and  distinct  from  each  othor,  and  that  one 
person  should  not  hold  both  offices  at  the  same  time. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
mombers  of  tho  board  of  directors  of  consolidated  school 
districts  and  town  districts  may  ba  appointed  as  either  t 
secretary  or  treasurer  of  their  respective  school  districts, 
but  cannot  serve  as  both  secretary  and  treasurer.  It  is  the 
further  opinion  of  this  department  that  no  other  porson 
appointed  by  the  board  of  directors  of  such  school  districts 
can  serve  at  the  3omo  time  as  secretary  and  treasurer  of 
said  school  district  for  the  reason  that  the  duties  of  the 
two  offices  are  conflicting  and  incompatible* 

Respectfully  submitted. 


AUBREY  R.  HAMMETT,  Jr. 
Assistant  Attorney  General 

APPROVED* 


Trwrmrm — 

Attorney  General 
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MAGISTRATE  COURTS: 


Magistrate  clerks  can  issue  warrants  and 
set  the  amount  of  and  approve  bonds  in 
criminal  cases. 


ovember  7,  1047 


/ 

honorable  .alter  A.  niggers 
Jud  go  of  the  Ma,-  ;istrato  Court 
Perry  County 
j'erryville,  is  sour! 


roar  Jut go  'ggcrs: 

Thio  Is  in  reply  to  your  letter  of  October  10,  1047, 
which  reads  as  follows; 

"A  copy  of  tho  » nummary  of  Opinions  of 
the  Attorney  general  in  relation  to 
’.'a  iotrato  Courts'  reached  me  in  yester- 
day* s mail* 

”1  v/ish  to  than];  you  for  this  copy  and 
I believe  that  the  Magi stra too  will 
apx^roclate  It  very  much  and  it  should 
prove  of  great  assistance  to  all, 

• 

"I  am  wondering  whother  or  not  one  bill 
was  omitted  in  tho  *L.UD,iary  of  fills 
enacted  by  tho  64th  -general  Assembly, ' 

£ am  referring  to  donate  rill  Ho,  131 
which  became  effective  geptomber  10, 

1047, 

”in  lay  opinion  this  bill  nor;  permits 
clerks  and  deputy  clerks  of  magistrate 
courts  to  issue  process  and  I feel 
tint  Jtftxiu  nor/  section  of  the  statutes 
will  change  the  opinion  rondorod  by 
your  office  under  date  of  Feb,  10,  1047, 

£03-47,  listed  or  pa^o  0 of  the  booklet.” 

Vlio  question  prosented.  is  whether  clerks  of  aa  Istrato 
courts  aro  authorized,  under  the  provisions  of  beet. ion  3701 
of  donate  Fill  iio.  131  of  tho  64tli  general  Assembly,  to  Issue 
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process  for  the  apprehension  of  persona  charged  with  criminal 
offenses,  Said  senate  ill  became  effective  after  the  com- 
pletion of  the  bummary  of  Opinions  of  the  Attorney  benoral  in 
relation  to  magistrate  courts  and  was  not  considered  in  that 
compilation. 

In  an  opinion  rendered  to  Honorable  Stanley  vallach. 
Prosecuting  Attorney  of  St,  i.oulo  County,  and  directed  to  'Sr , 

L,  L,  Tornacheln,  Assistant  Prosecuting  rttomoy,  dated 
'February  18,  1947,  this  department  held,  inter  alia,  that  a 
warrant  in  a criminal  proceeding  oefore  a magistrate  court 
could  not  be  issued  by  a clerk  of  that  court,  8 aid  ruling  was 
based  largely  on  Section  o791  of  Honato  ill  To,  £315  of  the 
C3rd  general  Assembly,  found  at  page  840  of  the  Laws  of  Missouri 
1945,  will ch  gave  said,  power  and  jurisdiction  only  to  certain 
officials,  The  Conor al  Assembly  had  not  given  magistrate  clerks 
such  power  and  jurisdiction, 

however,  in  reenacting  feet. Ion  5791,  the  64th  general 
Assembly  expressly  authorized  clerk3  of  magistrate  courts  to 
issue  process  for  the  apprehension  of  persona  charged  with 
criitiinal  offenses.  Laid  section  now  provides  as  follows; 

"The  following  officers  shall  have  power 
and  jurisdiction  'to  cause  to  be  kept  all 
laws  made  for  the  preservation  of  the 
public  peace,  to  issue  process  for  the 
apprehension  of  persons  charged  with 
criminal  offenses,  and  hold  thorn  to  bail; 
require  persons  to  give  security  to  keep 
the  peace,  and  to  execute  the  powers  and 
duties  herein  conferred  in  relation  there- 
to: The  judges  of  the  supremo  court 
throughout  the  state;  judges  of  bho  courts  . 
of  record,  except  probate  judges,  within 
their  respective  jurisdiction;  clerks  and 
deputy  clerks  of  mu  .Istrate  courts  within 
their  respoctlve  counties;  the  mayors  and 
” police  judges  of  incorporated  cities  and 
towns  within  the  limits  of  their  respective 
corporations;  Provided,  that  nothing  herein 
contained  shall  be  so  construed  as  to  author- 
ize the  mayors  and  police  judges  of  incor- 
porated cities  and  tov/ns  to  exorcise  juris- 
diction In  prosecutions  undor  the  laws  of 
this  state,  othoi*  than  those  instituted  under 
this  article  for  surety  to  keep  the  peace,” 
(Underscoring  indicates  new  matter,  ) 
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Therefore,  in  view  of  a ale'  recent  reenactment  of  Section 
3791,  the  clerks  of  v>m gistrate  courts  may  Issue  process  for  the 
apprehension  of  persons  charged  with  criminal  off era on . our 
opinion  to  Honorable  Stanley  .-allacli  in  modified  in  that  respect. 

Your  attention  is  directed  to  an  opinion  of  this  department 
which  was  rendered  to  you  an  Judge  of  the'  • aglstrate  Court  of 
Perry  county  on  February  17,  1947,  holding  that  clerks  of  magis- 
trate  courts  are  not  authorized  to  fix  the  amount  of,  take,  or 
approve  the  bond  of  a defendant  in  a criminal  case,  bald  opinion 
ruled  that  only  those  pbr'3oha "authorized  by  law  could  sot  the 
amount  of  and  approve  such  a bond,  however,  it  vffta  conceded 
there  that  had  it  been  specifically  provided  that  clerks  could 
set  the  amount  of  and  approve  such  sonds  they  could  legally  have 
performed  those  acts,  e believe  Section  3791,  supra,  does 
directly  authorize  clerks  of  magistrate  courts  to  set  the  amount 
of  and  approve  the  bond  of  a defendant  In  a criminal  case  by 
pro vi din, ; that : 

"The  following  officers  (clerks  and  deputy 
clerks  of  magistrate  courts  within  their 
respective  counties)  shall  have  power  and 
jurisdiction  * to  issue  process  for  the 
apprehension  of  persons  charged  with  crim- 
inal offenses,  and  hold  them  to  ball;  re- 
quire persons  to  give  security  to  koep  the 
peace,  and  to  execute  the  powers  and  duties 
heroin  conferred  in  relation  thereto: 

( ord3  in  parenthesis  ours,  ) 

Tiiorof ore , our  opinion  to  Honorable  .alter  A,  >;ora,  dated 
■"ebruary  17,  1947,  is  hereby  v/ithdravm* 

• \ 

Conclusion, 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  clerks  and  deputy  clerks  of  magistrate  courts  are 
authorized,  within  their*  respective  counties,  to  issue  process 
fox’  the  apprehension  of  persons  charged  with  criminal  offenses. 

It  is  further  o>u*  opinion  that  said  clerks  and  deputy  clerks 
within  their  respective  counties  are  authorized  to  sot  the  amount 
of  and  approve  tho  bond  of  a defendant  in  a criminal  case. 


Respectfully  submitted. 


APfUOVlS})}  j.»\ VH>  i KJkTTYLLY 

Assistant  Attorney  central 


J.  YAYLOk 

Attorney  General 
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TAXATION:  Assessment  of  taxes  by  cities  may  not  be  in  excess 

ASSESSMENT:  of  the  valuations  fixed  for  state  and  county  purposes. 


Docombor  V,  1947 


Hon.  J.  R,  Eisor 
Prosecuting  Attorney 
Holt  Coian ty 
Orogon,  Missouri 

Dear  Sir: 


FILED 


This  is  in  reply  to  your  letter  of  recent  dato  wherein 
you  submit  a request  for  an  official  opinion  on  the  following 
quo st ion: 

,lTho  othor  question  involved  is  can  the 
City,  which  has  no  assoasor,  put  this 
property  on  it3  tax  books  wlion  tho  State 
and  Cotmty  do  not  havo  tho  property  on 
their  books,  and  is  not  on  tho  list  which 
is  certified  to  tho  City  by  tho  County 
Clerk?" 


It  appears  from  the  statomont  of  facts  v/Jiich  you  havo 
submitted  that  tho  city  lias  attomptod  to  place  upon  tho  tax 
books  for  city  taxon,  proporty  which  has  not  boon  certified 
to  it  by  tho  county  clerk.  Undor  tho  law,  it  13  tho  duty  of 
tho  county  clerk  to  certify  to  the  respective  citlos  tho 
valuations  of  properties  In  such  cities  as  fixod  by  tlio  board 
of  equalization.  Section  11  (a)  of  Artlclo  X of  tho  Consti- 
tution of  1945,  providos  as  follows: 

"Taxes  may  bo  loviod  by  counties  and  other 
political  subdivisions  on  all  proporty 
subject  to  their  taxing  power,  but  tho 
asoossod  valuation  thorofor  in  such  other 
political  subdivisions  shall  not  oxcood 
tho  assessed  valuation  of  tho  same  property 
for  state  and  county  purposes*" 

It  will  be  noted  that  by  this  constitutional  provision* 
political  subdivisions  nro  limited  in  tlio  valuations  which 
thoy  place  on  proporty  for  taxing  purposes  to  tho  asoossod 
valuation  on  such  proporty  which  is  fixod  for  state  and 
county  purposes*  This  provision  of  tho  Constitution  is  taken 
from  Section  11  of  Artlclo  X of  tho  Constitution  o£  1875, 
and  309ms  to  bo  rnoro  spocific  In  limiting  the  citlos  to  the 
valuations  fixed  by  county  courts  than  did  tho  Constitution 
of  1Q75.  However,  undor  tho  Constitution  of  1075,  tho  courts 
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held  that  cities  wara  limited  to  the  valuations  fixod  by  the 
county  board  of  equalization*  Section  7144,  R*  S . Mo.  1939, 
which  relates  to  cities  of  the  fourth  class,  was  an  enabling 
act  for  said  Section  11  of  Article  X of  tho  Constitution  of 
1875*  This  section,  aftor  tho  adoption  of  the  1945  Constitu- 
tion, has  not  been  repealed  or  amended.  Via  think  this  sec- 
tion is  still  in  full  force  and  offect.  It  provides  In  part 
as  follows: 

11  In  assessing  property,  both  real  and  per- 
sonal, in  eitios  of  tho  fourth  class,  tho 
city  assessor  shall  jointly,  with  tho 
county  assessor,  assess  all  property  In 
such  cities,  and  such  assessment,  as  made 
by  the  city  assessor  and  county  assessor 
jointly  and  aftor  tho  samo  lias  been  passed 
upon  by  tho  board  of  equalization,  shall 
be  taken  as  a.'  basic  from  which  tho  board 
of  aldermen  shall  make  tho. levy  for  city 
purposes,  Tho  assessment  of  the  city 
property,  as  made  by  the  city  and  county 
assessor,  shall  conform  to  each  other,  and 
after  such  board  of  equalization  has  passed 
upon  such  assessment  and  equalised  tho  same, 
tho  city  assessor's  book3  shall  be  corrected 
In  rod  Ink  in  accordance  with  tho  changos 
made  by  tho  board  of  equalization,  and  so 
certified  by  said  board,  and  then  returned 
to  the  board  of  aldermen:  Provided,  that 
in  cltios  which  do  not  oloct  an  assessor 
tho  mayor  sha 11 procure  from  the  county  clork 
of  tho  county  In  which  such  city  is  located, 
and  It  shall  bo  tho  duty  of  such  county 
clerk  to  deliver  to  the  mayor  on  or  before  . 

' tho  first  day  of  July  of  oach  year  a corti- 
fled  abstract  from  his  assessment  books 
of  all  property  vdthin  ouch  city  mado  tax- 
able by  law  for  state  purposes,  and  the 
assessed  value  tho re of  as  agreed  upon  by 
- tho  board  of  equalization,  which  abstract 
shall  bo  lmmodiatoly  transmitted  to  tho 
council,  and  it  shall  bo  tho  duty  of  said 
council  to  establish  by  ordinance  tho  rate 
of  taxos  for  tho  year.  ” 

^ It  will  bo  noted  that  this  section  provides  that  the 
assessment  of  tho  city  property  shall  conform  to  tho  assess- 
ment mado  by  tho  county  board  of  equalisation. 

This  soction  was  boforo  the  Supremo  Court  in  the  case  of 
tato  ex  rol.  vs.  Mining  Co«,  262  Mo.  490.  In  that  case,  tho 
ourt  hold  that  tho  valuation  of  proporty  for  city  taxos  can 
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not  exceed  tho  valuutlon  of  the  same  property  for  state  and 
county  purposes.  In  the  case  of  State  ex  rol.  i,,laugh  vs. 

Jaudon,  286  Ho.  181,  the  court,  in  discussing  the  city's  tax 
scheme  and  its  duty  to  place  valuations  upon  the  property  to 
conform  to  state  and  county  valuations,  said,  l.c,  197: 

There  is  nothing  therein  to  compel 
the  city  to  adopt  the  valuation  for  state 
and  county  taxes.  There  is  much  therein 
tending  to  show  that  it  was  intended  to 
fit  in  with  the  state  scheme.  The  city 
Assessor  must  take  as  a basis  the  property 
on  hand  as  of  the  first  of  January,  it  is 
true,  whilst  the  Ltuto  takes  the  property 
as  of  the  first  of  June  proceeding,  but 
even  then,  the  City  Assessor,  by  the  Con- 
stitution, could  not  exceed  the  value  fixed 
for  state  and  county  purposes.  «■  # •>  " 

(Undera cor ing  ours , J 

It  will  be  noted  that  the  court  in  this  caso  said  that 
the  valuation  put  on  city  property  by  the  city  assessor  tinder 
the  Constitution  could  not  exceed  the  valuation  fixed  for 
state  and  county  purposes.  We  think  the  foregoing  constitu- 
tional and  statutory  provisions,  together  with  the  two  opinions 
of  the  court  referred  to,  clearly  demonstrate  that  the  valua- 
tion of  property  for  taxing  purposes,  fixed  by  city  officials 
in  a city  of  tho  fourth  class,  can  not  exceod  the  valuation 
fixed  by  the  county  board  of  equalization  for  state  and  county 
purposes, 

CONCLUSION 

Prom  the  foregoing,  it  is  the  opinion  of  this  department 
that  a city  of  the  fourth  class  may  not  add  omitted  property  to 
tax  rolls  certified  by  the  County  Clerk  or  place  a valuation  on 
property  for  tax  purposes  at  a greater  amount  than  that  fixed 
by  the  county  board  of  equalization  for  state  and  county  purposes. 

ivespoctfully  submitted. 


APPROVED: 


TYKE  W.  1JUKT0N 

Assistant  Attorney  General 


J."  U.  TAYLOR 
ttornoy  General 


T.VB:YLM:ir 


SHERIFFS  : 


Sheriff  is  entitled  to  $3P0  per  day  for  attending 
circuit,  probate  and  magi's trate  courts  if  his  attend 
ance  has  been  requested  by  the  judges  of  said  courts 


January  3*  1947 


Honorable  John  A.  Eversole 
Prosecuting  Attorney 
Washington  County 
Potosi,  Missouri 


Dear  Sir: 

We  hereby  acknowledge  receipt  of  your  letter  of 
recent  date  requesting  an  opinion  of  this  department,  read- 
ing as  follows: 

"We  would  like  to  have  an  opinion 
relative  to  Sheriff's  bill  No.  872 
(HB)  now  in  effect. 

"Prior  to  the  time  the  Sheriff  went 
on  a salary,  he  drew  $3.00  per  day 
for  each  day  spent  in  County,  Probate, 
and  Circuit  Court  work.  We  are  a 
fourth  class  County  and  he  now  draws 
the  salary  provided  for  this  county. 

"Will  you  please  advise  us  if  he  is 
still  entitled  to  the  $3.00  fee  for  each 
day  he  attends  Circuit  and  Probate  Court 
in  addition  to  his  present  salary.  " 

The  compensation  of  sheriffs  is  regulated  by  Section 
13)  Article  VI  of  the  Constitution  of  1945,  which  provides: 

"All  state  and  county  officers,  except 
constables  and  justices  of  the  peace, 
charged  with  the  investigation,  arrest, 
prosecution,  custody,  care,  feeding,  com- 
mitment, or  transportation  of  persons 
accused  of  or  convicted  of  a criminal 
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offense  shall  be  compensated  for  their 
official  services  only  by  salaries,  and 
any  fees  and  charges  collected  by  any 
such  officers  in  such  cases  shall  be 
paid  into  the  general  revenue  fund  en- 
titled to  receive  the  same,  as  provided 
by  law.  Any  fees  earned  by  any  such 
officers  in  civil  matters  may  be  re- 
tained by  them  as  provided  by  law." 

Pursuant  to  the  above  section,  the  63rd  General  Assembly 
provided  for  the  compensation  of  sheriffs  of  counties  of  the 
fourth  class  in  House  Bill  872  which  reads  in  part  as  follows: 

"It  shall  be  the  duty  of  the  sheriff 
in  counties  of  the  fourth  class  to 
charge  and  collect  in  all  instances 
every  fee,  both  civil  and  criminal, 
including  mileage,  accruing  to  his 
office  by  law,  ********** 
provided  that  he  shall  retain  all  fees 
collected  by  him  in  civil  matters." 

You  will  note  that  the  sheriff  is  entitled  to  retain 
all  the  fees  collected  by  him  pertaining  to  civil  matters.  The 
$3.00  fee  allowed  the  sheriff  for  attending  courts  of  record  is 
found  in  Section  13411,  R.  S.  Mo.  1939*  We  believe  that  this 
fee  is  for  services  rendered  by  the  sheriff  in  connection  with 
the  general  administration  of  the  court  and  that  it  is  clear 
that  it  is  not  a fee  charged  in  connection  with  the  investiga- 
tion, arrest,  prosecution,  custody,  care,  feeding,  commitment, 
or  transportation  of  persons  accused  of  or  convicted  of  a crim- 
inal offense,  even  though  a court  might  dispose  of  criminal 
proceedings  as  well  as  civil  proceedings  in  any  one  day.  However, 
before  this  fee  may  be  claimed  by  the  sheriff's  office,  it  is 
necessary  for  the  judge  of  the  court  of  record  to  request  his 
attendance.  We  direct  your  attention  to  Section  2034  of  Senate 
Bill  228  of  the  63rd  General  Assembly,  which  provides  as  follows: 

"The  several  sheriffs  shall  attend  each 
court  held  in  their  counties,  when  so 
directed  by  the  court ; and  it  shall  be 
the  duty  of  the  officer  attending  any 
court  to  furnish  stationery,  fuel,  and 
other  things  necessary  for  the  use  of 
the  court  whenever  ordered  by  the  court." 
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Further,  we  find  a similar  provision  in  Section 
14  of  Senate  Bill  207  of  the  63rd  General  Assembly,  relating 
to  magistrate  courts,  which  reads  in  part  as  follows: 

"*  * * and  when  so  required  the  sheriff 
shall  be  present  in  person  or  by  deputy 
and  attend  on  said  court." 

Therefore,  the  sheriff  would  be  entitled  to  retain 
the  $3.00  fee  for  attending  the  magistrate  court  if  he  had  been 
requested  by  the  judge  to  attend  said  court. 

It  should  be  noted  that  this  department  has  rendered 
an  opinion  to  the  Honorable  Gordon  R.  Boyer  under  the  date  of 
August  26,  1946,  wherein  we  held  that  the  sheriff  is  not  en- 
titled to  a $3.00  fee  for  his  attendance  upon  county  courts. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department  that 
the  sheriff  in  counties  of  the  fourth  class  is  entitled  to  and 
may  retain  the  $3.00  fee  provided  for  in  Section  13411/.R..S. 
Mo.  1939^  for  attendance  upon  the  circuit,  probate  and  magis- 
trate courts  if  his  attendance  has  been  requested  by  the  judge 
of  said  courts. 


Respectfully  submitted, 


PERSHING  WILSON 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


PW:  EG 


TAXATION  AND  REVENUE: 


Liability  of  corporation  for  Missouri 
franchise  tax  in  year  subsequent  to 
filing  of  articles  of  dissolution. 


January  31 , 1947 


Honorable  Clarence  Evans , Chairman 
State  Tax  Commission  of  Missouri 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  letter  of  recent  date,  request- 
ing an  official  opinion  of  this  office,  and  reading,  in  part, 
as  follows : 

"Will  you  kindly  furnish  the  State  Tax  Com- 
mission an  opinion  on  the  following  subject: 

"Is  a corporation  liable  for  corporation 
franchise  tax  after  its  articles  of  disso- 
lution has  been  filed  by  the  Secretary  of 
State,  although  the  certificate  of  dissolu- 
tion is  not  issued  until  the  succeeding 
year?" 

The  procedure  for  dissolution  of  corporations  is  found  in 
Sections  79-83,  inclusive,  of  an  Act  of  the  General  Assembly 
found  in  Laws  of  1943,  pages  410-491.  Section  79  provides  for 
voluntary  dissolution  upon  the  written  consent  of  the  holders 
of  all  outstanding  shares,  while  Section  80  provides  for  such 
dissolution  upon  a two-thirds  majority  vote  of  the  holders  of 
all  of  such  shares. 

Following  such  consent  or  election,  as  the  case  may  be, 
the  provisions  of  Section  81  become  operative.  This  section 
reads.  In  part,  as  follows: 

"Said  articles  of  dissolution,  in  duplicate, 
whether  by  consent  of  shareholders  or  by  act 
of  the  corporation,  shall  be  delivered  to  the 
Secretary  of  State.  If  the  Secretary  of  State 
finds  that  such  articles  conform  to  law,  he 
shall,  when  all  taxes,  fees  and  other  charges 
have  been  paid  as  in  this  Act  prescribed,  file 
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such  articles  keeping  one  copy  for  the  per- 
manent records  and  the  other  copy  shall  be  re- 
turned to  the  corporation  or  its  representa- 
tive to  be  filed  for  record  by  the  corporation 
in  the  office  of  the  Recorder  of  Deeds  in  the 
county  or  city  in  which  the  registered  office 
of  the  corporation  in  this  State  is  located. 

"Upon  the  filing  by  the  Secretary  of  State  of 
articles  of  dissolution,  the  corporation  shall 
cease  to  carry  on  its  business , except  in  so 
far  as  may  be  necessary  for  the  proper  winding 
up  thereof,  but  its  corporate  existence  shall 
continue  until  a certificate  of  dissolution 
has  been  issued  by  the  Secretary  of  State,  or 
until  a decree  dissolving  the  corporation  has 
been  entered  by  a court  of  equity,  as  in  this 
Act  provided. 


*#**«*»***" 

(Emphasis  ours . ) 

Section  82  provides  the  form  of  the  articles  of  liquidation 
to  be  executed  upon  discharge  of  all  the  outstanding  debts,  lia- 
bilities and  obligations  of  the  corporation,  and  is  not  pertinent 
to  the  inquiry. 

Section  83  reads  as  follows : 

"Such  articles  of  liquidation  in  duplicate 
shall  be  delivered  to  the  Secretary  of  State. 

If  the  Secretary  of  State  finds  that  such 
articles  of  liquidation  conform  to  law,  he 
shall,  when  all  taxes,  fees,  and  charges  have 
been  paid  as  in  this  Act  prescribed,  file  the 
same  keeping  one  copy  as  a permanent  record. 

He  shall  thereupon  issue  a certificate  of  dis- 
solution and  a certified  copy  of  such  certifi- 
cate attached  to  the  other  copy  of  said  arti- 
cles of  liquidation,  and  deliver  the  same  to 
the  corporation  or  its  representative  who  shall 
then  cause  the  articles  of  liquidation  and  the 
certified  copy  of  said  certificate  of  dissolu- 
tion attached  thereto  to  be  filed  for  record 
in  the  office  of  the  Recorder  of  Deeds  of  the 
county  or  city  in  which  the  registered  office 
of  the  corporation  in  this  state  is  located. 
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"Upon  the  issuance  of  such  certificate  of 
dissolution  the  existence  of  the  corpora- 
tion shall  cease."  (Emphasis  ours.) 

A reading  of  the  entire  scheme  for  such  voluntary  dissolu- 
tion indicates  that,  upon  the  filing  of  the  consent  or  election 
for  dissolution,  the  right  of  the  corporation  to  continue  in 
business  ceases  immediately,  although  corporate  existence  does 
continue  pending  final  winding  up  of  the  affairs  of  the  corpo- 
ration, The  corporate  existence  does  not  cease  until  the  show- 
ing has  been  made  to  the  Secretary  of  State  that  all  of  the 
outstanding  debts,  liabilities  and  obligations  of  the  corpora- 
tion have  been  discharged  or  that  provision  for  such  discharge 
has  been  made. 

In  the  premises,  it  becomes  pertinent  to  determine  the 
nature  of  the  Missouri  franchise  tax.  We  quote  from  Missouri 
Athletic  Ass'n.  v.  Delk  Inv.  Corp.,  20  S.W.(2d)  51,  l.c.  55, 
wherein  the  following  appears : 

" * * * jn  state  v.  Pierce  Petroleum  Corpo- 
ration (in  banc)  318  Mo.  loc.  cit.  1027,  2 
S . W.  ( 2d ) 790,  79**,  this  court,  speaking  of 
the  nature  of  this  franchise  tax  said: 

"'The  tax  is  not  a property  tax,  but  an  ex- 
cise levied  upon  the  privilege  of  transact- 
ing business  in  this  state  as  a corporation. 

State  v.  Tax  Commission,  282  Mo.  213,  221 
S.W.  721.  ' 

"This  statement  of  the  nature  of  a franchise 
tax  is  in  accordance  with  the  authorities 
generally.  In  37  Cyc . p.  817,  it  is  said: 

"'Properly  speaking,  a franchise  tax  is  one 
imposed  only  on  these  rights  or  privileges, 
and  either  consisting  of  a more  or  less  ar- 
bitrary sum  or  measured,  without  appraise- 
ment, by  the  amount  of  nominal  capital  stock; 
and  a tax  of  this  character  is  not  to  be  re- 
garded as  a property  tax.  * * * And,  it  is 
generally  held  that  such  a tax  is  one  on  the 
franchise  and  not  on  the  property  of  the  cor- 
poration, although  it  has  been  held  that  a 
so-called  franchise  tax  which  is  in  fact  a 
tax  upon  all  intangible  property  in  the  cor- 
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poration,  including  its  capital,  is  really 
a property  tax.1 

"In  City  of  Chicago  v.  Chicago  City  Railway 
Co.,  2*15  111.  App.  473  , the  court  said: 

"’A  franchise  tax  is  not  a tax  on  the  prop- 
erty of  the  corporation  but,  properly  speak- 
ing, is  imposed  on  the  corporation  for  the 
privilege  of  carrying  on  its  business  and 
exercising  the  corporate  franchise  granted 
by  the  State  (citing  many  authorities,  in- 
cluding  37  Cyc.  817;  State  ex  rel.  Marquette 
Hotel  Investment  Co.  v.  Tax  Commission,  282 
Mo.  213,  221  S.W.  721),  and  federal  excise 
taxes  are  analogous  to  and  often  referred  to 
as  of  the  same  nature  and  character  as  the 
state  corporation  franchise  tax.  American 
Can  Co.  v.  Emmerson,  288  111.  289  (123  N.E. 

581).' 

"In  the  case  quoted  from  reference  was  also 
made  to  Flint  v.  Stone  Tracy  Co.,  220  U.S. 

108,  31  S.  Ct.  342,  55  L.Ed.  389,  Ann.  Cas. 

1912B,  1312,  and  to  utterances  of  the  Supreme 
Court  of  the  United  States  concerning  the 
Corporation  Tax  Law  of  1909  (36  Stat . 11), 
designated  as  a special  excise  tax,  of  which 
the  Supreme  Court  said : 

" 'It  is  a tax  upon  the  doing  of  business  with 
the  advantages  which  Inhere  in  the  peculiari- 
ties, of  corporate  or  Joint  stock  organiza- 
tions ♦ ' 

"And  the  court  further  said: 

"'The  tax  is  laid  upon  the  privileges  which 
exist  in  the  conducting  of  a business  with 
the  advantages  which  inhere  in  the  corporate 
capacity  of  those  taxed.  * * * It  is  this 
distinctive  privilege  which  is  the  subject  of 
taxation."1 

From  the  citation,  it  is  clear  that  the  tax  is  one  not  only 
upon  the  organization  as  a corporation,  but  also  upon  the  right 
to  engage  in  business.  Adverting  to  the  emphasized  portion  of 
Section  8l,  quoted  supra,  it  is  noted  that  the  right  of  the  cor- 
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poration  to  engage  In  business  ceases  upon  the  filing  by  the 
Secretary  of  State  of  the  articles  of  dissolution.  In  other 
words,  after  the  filing  of  such  articles  of  dissolution,  no 
corporate  privileges  may  be  exercised,  and  the  corporate  exist- 
ence is  continued  for  the  sole  purpose  of  winding  up  its  in- 
ternal affairs.  Of  course,  should  the  organization  in  fact 
continue  to  exercise  its  corporate  privileges  after  the  fil- 
ing of  such  articles  of  dissolution,  a different  situation 
would  present  itself. 

It  might  be  thought  that,  inasmuch  as  under  the  provisions 
of  Section  8l,  quoted  supra,  the  corporate  existence  is  con- 
tinued for  the  purpose  of  winding  up  the  affairs  of  the  corpo- 
ration, liability  for  franchise  tax  might  be  incurred  in  the 
interim  between  the  filing  by  the  Secretary  of  State  of  the 
articles  of  dissolution  and  the  granting  of  the  certificate  of 
dissolution. 

We  have  been  unable  to  find  any  decisions  of  the  appel- 
late courts  of  Missouri  either  determining  whether  or  not  such 
liability  exists  or  determining  the  exact  nature  of  corporate 
business  carried  on  in  winding  up  the  affairs  of  the  dissolved 
corporation.  However,  we  think  the  case  of  Hurd  v.  Meyer,  242 
N.  W.  882,  declares  the  proper  rule  with  respect  thereto. 

Under  the  Michigan  procedure  for  involuntary  dissolution 
of  corporations,  a receiver  is  appointed  to  wind  up  the  affairs 
of  the  corporation  after  the  decree  of  dissolution  is  entered. 
In  other  words,  that  period  during  which  the  receiver  is  in 
charge  of  the  affairs  of  the  corporation  and  is  liquidating 
its  corporate  business  is  quite  similar  to  the  period,  under 
Missouri  practice,  between  the  filing  of  the  articles  of 
voluntary  dissolution  by  the  Secretary  of  State  and  the  is- 
suance of  the  certificate  of  dissolution  by  the  same  officer. 
The  corporate  existence,  in  each  instance,  is  continued  for 
the  sole  purpose  of  winding  up  the  internal  affairs  of  the 
corporation. 

In  the  Michigan  case  mentioned,  the  receiver  sought  a 
mechanic's  lien  as  a result  of  certain  corporate  business  en- 
gaged in  after  the  entry  of  the  decree  of  dissolution.  It  was 
urged  by  the  defendants  that,  inasmuch  as  such  receiver  had 
failed  to  report  and  pay  the  annual  franchise  fee  under  appli- 
cable statutes,  the  corporate  franchise  had  been  suspended, 
and  therefore  the  receiver  was  not  entitled  to  a mechanic’s 
lien.  In  disposing  of  this  contention,  the  Supreme  Court  of 
Michigan  said: 


1 
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"As  above  noted,  the  corporation  was  de- 
creed ’dissolved'  November  30,  1928,  and  the 
notice  of  such  dissolution  was  promptly  filed 
with  the  secretary  of  state.  The  power 
granted  to  the  receiver  'to  operate  the  busi- 
ness' was  evidently  only  such  as  the  court 
considered  reasonably  necessary  to  the  ad- 
vantageous winding  up  of  the  corporate  busi- 
ness. The  right  to  so  continue  the  business 
for  one  year  incident  to  the  dissolution  of 
the  corporation  is  granted  by  statute.  Comp. 
Laws  1929,  sec.  15315*  Notwithstanding  such 
continuation  of  its  former  business,  the  cor- 
porate existence  was  terminated  by  the  decree 
of  November  30,  1928,  and  the  subsequent  fil- 
ing of  notice  thereof  with  the  secretary  of 
state.  It  would  be  anomalous  to  say  that 
notwithstanding  such  termination  of  the  cor- 
porate existence,  the  receiver  must  continue 
to  pay  for  the  corporation  the  annual  fran- 
chise fee.  The  court  ordered  the  business 
continued  only  to  enable  the  receiver  to  take 
the  necessary  steps  to  realize  on  the  corpo- 
ration's assets,  pay  its  creditors,  and  to 
distribute  the  surplus,  if  any,  to  the  stock- 
holders. The  annual  franchise  fee  is  a charge 
by  the  state  made  against  a going  corporation 
for  the  right  and  privilege  it  has  of  doing 
business  in  this  state,  and  is  not  chargeable 
Incident  to  closing  up  the  affairs  of  a dis- 
solved corporation.  Jones  v.  Winthrop  Sav- 
ings  Bank,  66  Me.  242;  Johnson  v.  Johnson 
Bros.,  108  Me.  272,  80  A.  74l,  Ann.  Cas. 

1913A,  1303;  Commonwealth  v.  Lancaster  Sav- 
ings Bank,  123  Mass.  493;  Greenfield  Savings 
Bank  v.  Commonwealth,  211  Mass.  207,  97  N.E. 
927;  Mather's  Sons  Co.'s  Case,  52  N.J.  Eq. 

607,  30  A.  321;  State  v.  Bradford  Savings 
Bank  & Trust  Co.,  71  Vt . 234,  44  A.  349; 

Keeney  v.  Dominion  Coal  Co.  (D.C.,  Ohio)  225 
P.  625;  State  of  Ohio  v.  Harris  (C.C.A.)  229 
P.  892.  * * * After  dissolution  the  receiver 

of  the  corporation  obviously  cannot  continue 
to  conduct  its  corporate  business  because 
there  is  no  such  corporation  in  contemplation 
of  law;  and  all  the  subsequent  acts  incident 
to  closing  up  its  affairs  are  much  akin  to  the 
administration  of  the  estate  of  a deceased 
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person  and  are  carried  bn  under  the  direc- 
tion and  control  of  the  courts  STTin 
¥hiiex  engaged  in  closing  up  the  affairs  of 
the  dissolved  corporation,  the  receiver  is 
acting  as  a trustee  and  officer  of  the  court; 
and,  as  before  stated,  is  not  required  to 
file  the  annual  report  or  to  pay  the  annual 
franchise  fee.  * * * (Emphasis  cours.) 

We  believe  that  a similar  conclusion  would  be  reached  by 
the  Supreme  Court  of  Missouri. 

CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  a corporation, 
filing  articles  of  voluntary  dissolution  in  any  calendar  year, 
and  thereupon  ceasing  to  exercise  the  corporate  privileges,  is 
not  required  to  file  a report  nor  pay  any  Missouri  corporation 
franchise  tax  in  the  succeeding  calendar  year,  even  though  the 
corporate  existence  continues  into  such  succeeding  calendar 
year  for  the  purpose  of  winding  up  the  business  affairs  of  such 
corporation. 

Respectfully  submitted. 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 

APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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TOWNSHIPS : ■ • 

ROADS  AND  BRIDGE* : 
ROAD  DISTRICTS:' 
ELECTIONS: 
TAXATION: 


Question  of  whether  or  not  election  held  under 
provisions  of  Section  8529,  Laws  of  Mo.  1945, 
authorized  Imposition  of  tax  voted,  depends 
on  question  of  whether  or  not  townships  were 
formed  into  ’’general  road  districts"  by  the 
township  boards. 


July  25,  1947 


Honorable  0,  !!.  ! 'Trust 
Prosecuting  Attorney 
Gentry  County 
Albany,  issouri 


near  Gxr: 


This  is  in  reply  to  your  loiter  of  recont  date  request- 
ing an  official  opinion  from  this  de  artraont,  and  reading 
U3  follows : 

"On  Juno  3rd,  1947  an  oloction  v/Q3  hold 
in  Gentry  County  to  determine  whether  or 
not  the  several  townships  in  the  county 
mi  ;ht  bo  authorized  as  general  road 
districts  to  have  levied  an  additional 
tax  of  35  cent 3 on  each  "100*00  of 
assessed  valuation  for  road  and  bridge 
construction,  this  to  bo  in  addition  to 
the  levies  for  road  and  bridge  purposes 
already  provided  to  be  levied  by  the 
sovordl  townshipa  for  road  and  bridre 
purposes* 

"oinco  Gentry  County  has  Township  organ- 
ization and  wc  have  no  apodal  road 
districta  and  the  County  Court  has  never 
established  any  general  road  districts 
since  the  adoption  of  Township  organi- 
zation and  thi3  election  was  hold  under 
the  authority,  or  considered  authority, 
of  Section  3529,  page  1480,  f.aws  1945. 

A question  has  been  raised  aa  to  the 
validity  of  the  election  and  the  levy 
of  the  tax  sought  to  bo  collected  for 
road  and  bridge  purposes  in  the  several 
townshipa.  *' 
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We  assume  that  a separate  election  was  held  In  each 
township,  on  a petition  of  ten  or  more  voters  in  each  town- 
ship, to  vote  the  tax  that  you  refer  to* 

j , 

The  answer  to  the  question  contained  in  your  opinion 
request  depends  on  whether  or  not,  as  at  matter  of  fact,  the 
townships  in  Gentry  County  which  voted  this  tax  comprise 
■’general  road  districts," 

We  are  enclosing  official  opinions  of  this  department 
rendered  to  Honorable  It,  Kip  Briney,  Prosecutin'’  Attorney 
of  Gtoddard  County,  under  date  of  May  1,  1945,  and  Honorable 
Herbert  3 * Brown,  Prosecuting  Attorney  of  Grundy  County, 
under  date  of  March  24,  1947, 

It  will  be  noted  that  in  the  opinion  to  Honorable 
Herbert  5*  Brown  that  part  of  the  opinion  to  Honorable 
R*  Kip  Briney,  holding  that  no  authorization  for  holding 
3uch  election  had  been  made  by  the  Legislature,  is  with- 
drawn, and  the  opinion  to  Honorable  Herbert  3 . Brown  does 
recognize  the  legislative  authorization  for  such  election. 

It  will  also  be  noted  that  these  opinions  hold  that 
the  question  of  whether  or  not  a township  is  a "general 
road  district"  is  a matter  of  fact. 

On  July  10,  1947,  this  office  sent  you  a copy  of  an 
official  opinion  rendered  under  date  of  May  16,  1947,  to 
Mr*  Julian  O’Malley,  which  opinion  holds  that  before  a 
"general  road  district"  exists  in  counties  not  under  town- 
ship organization,  such  road  district  must  be  formed  by 
the  county . court . 

In  counties  under*  township  organization,  before  a 
general  road  district  exists  such  road  district  must  be 
formed  by  the  township  board,  under  the  provisions  of 
Lection  8014,  R*H.  Mo*  1939,  which  provides.  In  part,  as 
follows: 

"The  township  board  of  directors  shall 
form  the  township  into  one  or  more  road 
districts.  r r ” ' 


Honorable  G 


Ernst 


Conclusion. 


It  is  the  opinion  of  this  department  that  the  elections 
held  in  the  townships  of  Gentry  County,  under  authority  of 
Section  8529,  Laws  of  Missouri  1945,  page  1480,  authorize 
the  levy  of  the  tax  voted  if,  as  a matter  of  fact,  such 
townships  have  been  formed  into  ''general  road  districts”  by 
the  various  township  boards. 


Respectfully  submitted. 


APPROVED: 


C.  1%  BURlJG,  JR. 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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TAXATION : 


Tangible  personal  property  owned  by  Reconstruction 
Finance  Corporation  is  not  subject  to  taxation. 


November  19*  1947 


Mr.  Clarence  Evans,  Chairman 
State  Tax  Commission 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  October  18,  1947, 
in  which  you  requested  an  opinion  of  this  department.  Said 
letter  reads  as  follows: 

"The  State  Tax  Commission  would  be  greatly 
pleased  to  have  your  opinion  as  to  whether 
or  not  the  tangible  personal  property  be- 
longing to  the  Reconstruction  Finance  Cor- 
poration is  exempt  from  taxation  in  Missouri. 

"The  Reconstruction  Finance  Corporation  claims 
exemption  from  all  taxation  'by  reason  of  Acts 
of  Congress  of  the  United  States  creating  Re- 
construction Finance  Corporation  (U. S.C.A. 

Title  15,  Section  10)  or  extending  its  existence 
(Chapter  1 66,  Public  Law  132,  80th  Congress, 

First  Session,  Approved  June  30,  1947,  Effective, 
June  30,  1947)  which  acts  of  Congress  define  the 
limitations  within  which  the  property  owned  by 
Reconstruction  Finance  Corporation  may  be  sub- 
jected to  taxation.  ' They  also  refer  as  ready- 
reference  to  Section  6l0,  U. S.C.A. , Title  15.  1 

The  Reconstruction  Finance  Corporation  was  created  by 
act  of  Congress,  Act  January  22,  1932,  Chapter  8,  Section  1, 
47  Stat.  5,  Title  15,  U.  S.C.A.,  Section  601,  Act  June  30, 
1947,  Chapter  l66.  Title  I,  Section  1,  Title  15,  U. S.C.A., 
Section  621. 

Section  8 of  the  Reconstruction  Finance  Corporation  Act 
of  1947  contains  the  following  provision  regarding  exemption 
from  taxation: 

"The  Corporation,  Including  its  franchise, 
capital,  reserves  and  surplus,  and  its  in- 
come shall  be  exempt  from  all  taxation  now 
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or  hereafter  imposed  by  the  United  States, 
by  any  Territory,  dependency,  or  possession 
thereof,  or  by  any  State,  county,  municipal- 
ity, or  local  taxing  authority,  except  that 
any  real  property  of  the  Corporation  shall 
be  subject  to  special  assessments  for  local 
improvements  and  shall  be  subject  to  State, 
Territorial,  county,  municipal,  or  local 
taxation  to  the  same  extent  according  to  its 
value  as  other  real  property  is  taxed:  Pro- 
vided, That  the  special  assessment  and  tax- 
ation of  real  property  as  authorized  herein 
shall  not  include  the  taxation  as  real  prop- 
erty of  possessory  interests,  pipe  lines, 
power  lines,  or  machinery  or  equipment  owned 
by  the  Corporation  regardless  of  their  nature, 
use,  or  manner  of  attachment  or  affixation  to 
the  land,  building,  or  other  structure  upon 
or  in  which  the  same  may  be  located.  The 
exemptions  provided  for  in  the  preceding 
sentence  with  respect  to  taxation  (which  shall, 
for  all  purposes,  be  deemed  to  include  sales, 
use,  storage,  and  purchase  taxes)  shall  be 
construed  to  be  applicable  not  only  with  respect 
to  the  Corporation  but  also  with  respect  to  any 
other  public  corporation  which  is  now  or  which 
may  be  hereafter  wholly  financed  and  wholly 
managed  by  the  Corporation.  Such  exemptions 
shall  also  be  construed  to  be  applicable  to  loans 
made,  and  personal  property  owned  by  the  Corpora- 
tion or  such  other  corporations,  but  such  exemp- 
tions shall  not  be  construed  to  be  applicable  in 
any  State  to  any  buildings  which  are  considered 
by  the  law  of  such  State  to  be  personal  property 
for  taxation  purposes.  Notwithstanding  any  other 
provision  of  law  or  any  privilege  or  consent  to 
tax  expressly  or  impliedly  granted  thereby,  the 
shares  of  preferred  stock  of  national  banking 
associations,  and  the  shares  of  preferred  stock, 
capital  notes,  and  debentures  of  State  banks  and 
trust  companies,  acquired  prior  to  July  1,  19^7 > 
by  the  Corporation,  and  the  dividends  or  interest 
derived  therefrom  by  the  Corporation,  shall  not, 
so  long  as  the  Corporation  shall  continue  to  own 
the  same,  be  subject  to  any  taxation  by  the  United 
States,  by  any  Territory,  dependency  or  possession 
thereof,  or  the  District  of  Columbia,  or  by  any 
State,  county,  municipality,  or  local  taxing 
authority,  whether  now,  heretofore,  or  hereafter 
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imposed,  levied,  or  assessed,  and  whether 
for  a past,  present,  or  future  taxing  period." 

Title  15,  U.S.C.A.,  Section  627. 

The  Reconstruction  Finance  Corporation  is  an  instrumentality 
of  the  Government  of  the  United  States.  Reconstruction  Finance 
Corporation  v.  J.  G.  Menihan,  312  U.S.  8l,  6l  S.C.  485,  85  L.  Ed. 
595.  As  such,  property  owned  by  it  is  subject  to  state  and  local 
taxation  only  to  the  extent  which  Congress  has  expressly  permitted. 
Reconstruction  Finance  Corporation  v.  Beaver  County,  328  U.S.  204, 
70  L.  Ed.  1172j  U.  S.  v.  Allegheny  County,  322  U.S.  174,  88  L.  Ed. 
1209.  Congress  has  consented  that  real  estate  belonging  to  the 
Reconstruction  Finance  Corporation  shall  be  subject  to  state  and 
local  taxation,  but  has  limited  what  may  be  taxed  as  real  estate. 
Congress  has  expressly  extended  the  exemption  from  taxation  to 
cover  personal  property  owned  by  the  corporation.  In  view  of  this 
exemption,  such  property  is  not  subject  to  taxation  by  the  State 
of  Missouri  or  its  political  subdivisions.  The  provision  consent- 
ing to  taxation  of  the  buildings  which  may  be  classified  as 
personalty  by  state  law  is  of  no  importance  here  because,  by 
statutory  definition,  buildings  are  classified  as  real  estate. 

Laws  of  Missouri,  1945,  page  1799,  Section  3. 


CONCLUSION 

Congress  having  expressly  exempted  personal  property  of  the 
Reconstruction  Finance  Corporation  from  taxation,  tangible  personal 
property  owned  by  it  is  not  subject  to  taxation  by  the  State 
of  Missouri  or  its  political  subdivisions. 

Respectfully  submitted. 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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All  property  and  assets  of  a railroad  corporation 
should  be  taken  Into  account  in  calculating 
franchise  tax. 


December  IB,  1947 


Honorable  Glaronco  JCvans,  Chairman 
State  Tax  Commission 
Dopartmont  of  Revenue 
Jofforson  City,  Missouri 

Dear  Sir* 

This  Is  in  roply  to  your  lottor  of  rocont  dato  v/horoin 
you  submit  a roquost  for  an  opinion  on  tlio  following  stato- 
mont  of  fact3» 

"In  order  to  arrive  at  the  taxablo  assets 
of  a railroad  in  Missouri,  It  has  boon, 
by  agreement  between  the  railroads  and 
former  State  Tax  Commissions,  the  policy 
to  tako  tho  percent  ago  of  tho  number  of 
main  milos  In  Micsouri  against  tho  total 
main  miles  in  tho  system  ar;ainst  the  total 
assots  of  the  railroad,  Tho  difficulty 
in  doing  this  Is  that  tho  railroads  claim 
so  many  assots  aro  not  ronlly  assets  but 
more  booldco  oping  figures  * •» 

"According  to  our  lntorprotution  of  Saction 
135  of  Cox*poration  Act  1943,  which  statos 
as  follows: 

•Kvory  foreign  corporation  engaged 
in  business  in  this  Stato  whether  under 
a certificate)  of  authority  issued  undor 
tills  Act  or  not,  shall  pay  an  animal 
franchise  tax  to  tlio  Stato  of  Missouri 
oqual  to  ono-tvvontiotli  of  ono  percent 
of  tho  par  value  of  its  outstanding 
sharos  and  surplus  omployod  In  bus  linos  s 
in  this  state,  etc,,  and  for  tlio  purposes 
of  tills  Act  such  corporation  shall  bo 
doomed  to  hnvo  employed  in  this  state 
tiiat  proportion  of  its  entire  outstand- 
ing slinroc  and  surplus  that  Its  proport?/ 
and  assets  in  this  state  boars  'to  all 
£ts  property  mid  assots  whorovor  locatod, • 
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”VJe  foel  that  the  percentage  should  be 
used  against  all  of  the  assets  and  not 
, try  to  discriminate  between  assets ♦ ,t  ... 

In  addition  to  your  request,  wo  have  received,  from  you 
a statement  made  by  the  V/ abash  Railroad  Company  In  relation 
to  tho  assessment  of  its  franchise  tax  for  the  year  1947* 

From  this  statement  and  your  request,  it  soomo  that  tho  ques- 
tion involved  is  whether  or  not  intangible  property  of  a cor- 
poration, which  does  not  have  a situs  in  this  state,  should 
bo  taken  into  consideration  in  calculating  tho  franchise  tax* 
Authority  for  tho  imposition  of  tho  franchise  tax  is  found 
in  Section  155,  Laws  of  Missouri,  1943,  page  410*  Tho  portion 
of  tho  section  applicable  to  your  question  roads  as  follows* 

" •»  it  ■it  Every  foreign  corporation  engaged 
in  business  in  this  stata  whether  under  a 
certificate  of  authority  issued  under  this 
Act  or  not,  shall  pay  an  annual  franchise 
tax  to  tho  state  of  Missouri  equal  to  ono- 
>.  twentieth  of  one  per  cent  of  the  par  value 
of  it3  outstanding  shares  and  surplus  em- 
ployed in  business  in  this  stato,  or  if 
tho  outstanding  shares  of  3uch  corporation 
or  any  part  thereof  consist  of  shares  with- 
out par  value,  then,  in  that  event,' for 
tho  purposes  herein  contained,  such  shares 
shall  bo  considered  as  having  a valuo  of 
$5*00  per  sliaro,  unloss  the  actual  valuo 
of  such  shares  should  exceed  $5*00  por 
share,  in  which,  case  tho  tax  shall  be  lovled 
and  collected  on  the  actual  value  and  tho 
surplus,  and  for  tho  purposes  in  this  Act 
such  corporation  shall  bo  doomed  to  have 
employed  in  this  State  that  portion  of  its 
entire  outstanding  shares  and  surplus  that 
its  property  and  assets  in  thi3  stato  boar 
to  all  its  property  and  assets  wherever 
located*  a * ” 

Prom  a roading  of  this  section,  it  will  be  found  that  tho 
franchise  tax  is  based  on- the  value  of  its  outstanding  shares 
and  surplus  employed  in  business  in  this  state*  The  contro- 
versy here  is,  what  outstanding  shares  and  surplus  of  the  com- 
pany aro  employed  in  business  in  this  3tate?  in  the  last 
clause  of  said  Section  135,  supra,  a scheme  for  tho  determin- 
ation of  this  tax  is  provided.  It  provides  that  a corporation 
shall  be  doomed  to  have  employed  in  this  state  that  portion 
of  its  entire  outstanding  shares  and  surplus  that  its  property 
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and  assets  In  this  3tate  boar  to  all  its  property  and  assets 
wherever  located,  liith  that  principle  in  mind,  the  following 
formula  would  be  used: 

Tax  base  = Outstanding  shares  „ Property  and  assets  in 
and  surplus  Missouri 

(Total  property  'and' 

^ assets 

It  further  appears  by  the  statement  furnished  by  the 
railroad  company  to  you  that  this  formula  has  been  followed 
by  your  department  and  the  railroad  company  in  respect  to 
distributable  proporty,  but  has  not  been  followed  altogether 
in  rospoct  to  intangible  property.  However,  wo  do  find  some 
intangible  items  on  tlii3  statement  which  have,  by  the  rail- 
road company,  been  calculated  under  the  foregoing  formula. 

In  your  letter,  you  3tato  that  " the  two  main  items  of 
contention  ares  1- 'Investments  in  Affiliated  Companies'  and 
* Other  Investments, *. being  the  Railroads  purchase  of  stocks 
and  bonds  in  Companies  affiliated  or  not  affiliated  with  thorn. 
The  socond  main  item  i3  ‘Temporary  Cash  Investments 1 which 
consist  of  purchase  of  United  States  Government  Bonds,  the 
claim  being  that  this  money  is  invested  in  bonds  for  the 
purpose  of  paying  taxes." 

Those  items  would  generally  come  within  the  classification 
of  intangibles.  The  fact  that  the  company  has  mo.de  temporary 
cash  investments  in  government  bonus  for  the  purpose  of  paying 
taxes  would  not  remove  such  properties  from  the  assets  of  the 
company  until  they  are  paid  out  for  that  purpose , In  other 
words,  the  company,  oven  though  it  has  raado  investments  in 
bonds  for  the  purpose  of  paying  taxes,  still  retains  control 
over  this  investment,  and  we  think  that  it  would  bo  considered 
as  a part  of  the  proporty  and  assets  of  the  corporation  for 
taxing  purposes. 

In  the  case  of  State  vs.  Freehold  Inv.  Co.,  2G4  S.W.  702, 
705,  the  Missouri  Supreme  Court,  In  speaking  of  the  nature  of 
this  tax,  saids 

" It  will  be  noted  that  the  tax  is 

not  levied  upon  the  capital  stock  and  sur- 
plus, but  Is  merely  measured' thereby.  It 
Is  a tax  imposed  upon  corporations  for  the 
privilege  of  doing  business  in  this  state,  x x" 

It  further  appears  from  the  statement  of  the  railroad 
company  that  the  contention  of  that  company  is  that  the  value 
of  intangibles  not  used  in  operation  aro  not  distributable 
over  the  system  because  they  have  their  situs  in  Ohio  where 
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the  Wabash  la  incorporated,  and  their  entire  value  is  allocated 
to  that  state*  It  further  claims  that  none  of  the  value  of 
this  class  of  intangibles  can  bo  assigned  to  ^Missouri  because 
It  has  no  situs  in  this  stato.  Wo  havo  made  a diligent  search 
for  authorities  on  this  question,  and  the  most  respectable 
authority  that  we  find  and  the  case  most  in  point  Is  tho 
opinion  of  tho  United  States  Supreme  Court  in  the  case  of 
Adams  Express  Company  vs*  Ohio  State  Auditor,  166  U.S*  185, 

41  L*  Ed*  965,  l.c,  978*  In  that  case,  the  question  of  the 
assessment  of  a 'franchise  tax  was  before  tho  court,  Tho  con- 
tention there  was  similar  to  the  contention  here*— that  is, 
that  intangibles  of  tho  express  company  not  located  in  the 
Stato  of  Ohio  should  not  bo  taken  into  consideration  in  deter- 
mining the  amount  of  franchise  tax  duo  from  tho  Adorns  carapany 
to  that  state.  The  intangibles  referred  to  in  that  case  con- 
sis  tod  of  bonds,  stocks  and  Investments,  which  produce  a part 
of  the  value  of  the  capital  stock  of  tho  company.  These  stocks 
and  bonds  had  a special  situs  in  other  statos,  and  the  express 
company  contended  that  for  that  reason  they  were  exempt  from 
the  provisions  of  tho  franchise  tax  and  should  not  be  used 
in  calculating  tho  franchise  tax  for  tho  State  of  Ohio,  In 
speaking  of  this  contention,  tho  court  said,  l*c,  970s 

’’But  where  is  tho  situs  of  this  intangible 
proporty?  The  Adams  Express  Company  lias, 
according  to  its  showing.  In  round  numbers 
§4,000,000  of  tangible  property  scattered 
through  d Iff o rent  statos,  and  with  that 
tangible  property  thus  scattered  transacts 
its  business.  By  tho  business  which  it 
transacts,  by  combining  into  a single  use 
all  these  separate  pieces  and  articles  of 
tangible  proporty,  by  tho  contracts,  fran- 
chises, and  privileges  which  it  has  ac- 
quired and  possesses.  It  has  created  a 
corporate  property  of  tho  actual  value  of 
§16,000,000,  Thus,  according  to  its 
figures,  tills  Intangible  proporty,  its 
franchises,  privileges,  etc..  Is  of  thov 
value  of  §12,000,000  and  its  tangible 
proporty  of  only  §4,000,000.  Where  is 
the  situs  of  this  intangible  property? 

Is  it  simply  where  Its  home  office  Is, 
whore  is  found  the  central  directing 
i thought  which  controls  the  workings  of 
the  groat  machine,  or  In  tho  state  which 
gave  It  its  corporate  franchises  .or  is 
that  intangible  property  distributed  whore - 
ever  its  tangible  proporty  is  located-  and 
its  work  is  done?  Clearly,  as  we  think* 
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the  latter,  Evory  state  within  which  it 
Is* ' transacting  business  and  where  it  lias 
its  property,  more  or  loss,  may  rightfully 
say  that  the  $16,000,000  of  value  which 
it  possesses  springs,  not  merely  from  the 
original  grant  of  corporate  power  by  the 
state  which  incorporated  it,  or  from  the 
mere  ownership  of  the  tangible  property,  __ 

but  it  springs  from  the  fact  that  that 
tangible  property  it  ha3  combined  with 
contracts,  franchises, 'and  privileges  into 
a single  unit  of  property,  and  this  state  . 
contributes  to  that  aggregate  value  not 
merely  the  separate  value  of  such  tangible 
property  as  is  within  its  limits,  but  its 
proportionate  share  of  the  value  of  the 
entire  property.  That  this  i3  true  is  ^ 

obvious  from  the  result  that  would  follow 
If  all  the  states  other  than  the  one  which 
created  tho  corporation  could  and  should 
withhold  from  it  the  right  to  transact  ex- 
press business  within  their  limits.  It 
might  continue  to  own  all  its  tangible  pro- 
perty within  each  of  thoso  states,  but, 
unable  to  transact  the  oxpress  business 
within  their  limits,  'that  $12,000,000  of 
value  attributable  to  Its  intangible  pro- 
perty would  shrivel  to  a mere  trifle, 

"It  may  bo  true  that  the  principal  office 
of  the  corporation  is  in  New  York,  and  that 
for  certain  purposes  the  maxim  pf  the  com- 
mon law  was  1 Mob ilia  personam  soguantur . 1 
but  that  maxim  was  never  of  universal  ap- 
plication, and  seldom  interfered  with  tho 
right  of  taxation.  Pullman^  Palace  Car 
Co,  v,  Pennsylvania,  141  U.S.  18,22  (35: 

6X3,  616,  3 Inters,  Com.  Rep.  595),  It 
would  certainly  seem  a misapplication  of 
the  doctrine  expressed  in  that  raaxirn  to 
hold  that  by  merely  transferring  its  prin- 
cipal office  across  tho  rlvar  to  Jorsoy 
City  the  situs  of  $12,000,000  of  intangi- 
ble property,  for  purposes  of  taxation, 
was  changod  from  the  state  of  New  York  to 
that  of  New  Jersey," 

(Underscoring  in  first  paragraph 
ours , ) 

Following  tho  authority  of  this  opinion,  it  would  seem 
that  the  intangibles  of  a corporation  are  distributed  wherever 
its  tangible  property  is  located  and  its  work  Is  done*  Tho 
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taxable  property  of  tho  corporation,  which  includes  tho  dis- 
tributable proporty,  ox t and 3 through  dif forint  statos,  and  • 
according  to  tho  formula  which  tlio  railroad  company  and  the 
tax  cordrni33ion  have  a^rood  upon,  23,6I£>  of  the  distributable 
proporty  of  tho  corporation  is  for  tax  purpoooo  located  in 
Missouri.  Follovrlnp  the  roasonlnr;  of  tho  court  in  tho  Adams 
caso,  supra,  then,  2Zm61%  of  all  of  tho  proporty,  tangible 
and  intangible,  would,  for  tax  purposes,  be  considered  as 
employed  in  Missouri.  We  think  tho  reasoning  of  tho  court 
in  tho  Adams  express  Company  caso  is  sound  and  fair  and  that 
the  value  of  intanr;iblos  of  a corporation  for  tax-paying  pur- 
poses should  bo  calculated  on  tho  oamo  Imsis  ns  are  values  of 
tan.r;lblo  property  consisting  of  tho  distributable  proporty  of 
a corporation. 


GOITCLUSIOI; 


Fran  the  foregoing,  it  is  tho  opinion  of  this  dopartmont 
t]int  for  the  purpose  of  detormininc  the  franchiso  tax  on  a 
railroad  corporation,  tho  tax  commission  may  uso  tho  samo 
formula  for  calculatin''  tho  vnluo  of  intangible  jiroperty  of 
a corporution  employed  in  this  stnto  ns  it  uses  for  calculat- 
ing tho  value  of  tangible  distributable  property,  and  that  — 
tho  soma  por  cont  of  lntmr 'iblos  of  tho  corporation  ohould 
bo  assifjnod  to  Missouri  as  having  n situs  therein  as  is 
assi^nod  for  tanj:iblo  distributable  proporty.  ‘ 

Ronpoctfully  submitted. 


tyre  r.  r«QK 

Assistant  Attornoy  General 


APPROVED: 


jr:r."Y/\ycbT 

Attorney  General 
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MAGISTRATE  COURT: 
CRIMINAL  COSTS: 


Where  fine  and  costs  aj.  j immediately 
tendered  upon  plea  of  guilty  or  con- 
viction, same  should  be  received  by 
the  sheriff  for  distribution. 


December  30,  1347 


Honorable  C*  E.  ■ rust 
Prosecuting  Attorney 
gentry  County 
Albany,  Missouri 


Dear  Ur.  Ernst: 

This  is  in  reply  to  your  letAor  of  recent  date  requesting 
an  opinion  from  this  department,  which  reads  as  follows : 

"The  Probate  Judge  and  Magistrate  of 
our  county  is  somewhat  uncex’tain  about 
certain  rulings  from  your  office  with 
reference  to  the  collection  of  co3t 
and  fees  including  fines,  by  the  sher- 
iff. One  ruling  seems  to  hold  that 
all  fees  and  costs  accruing  in  the 
Magistrate  Court  are  to  bo  collected 
by  the  sheriff  and  another  that  the 
sheriff  is  authorized  to  collect  fees 
and  coat  including  fines,  only  under 
execution. 

"V.-hat  they  want  to  know  is,  when  a de- 
fendant comes  into  the  Magistrate  Court, 
enters  a plea  of  guilty  and  tenders  the 
amount  of  the  fine  and  cost,  whether  the 
Court  turns  the  money  to  the  office  en- 
titled to  receive  it,  or  whether  he  is 
required  to  turn  the  money  to  the  sher- 
iff and  let  the  sheriff  disburse  it." 


Reference  is  made  to  an  opinion  of  this  department  to 
Honorable  A.  T*  Horton,  Judge  of  the  Probate  Court  of  Lincoln 
County,  datocl  September  23,  1947,  which  holds  that  the  sheriff 
in  all  counties,  except  counties  of  the  first  class,  is  the 


proper  officer  to  collect  and  distribute  all  fines  and 
with  regard  to  criminal  matters  In  the  magistrate  court 
further,  that  the  sheriff  cannot  colloct  such  fines  and 


costs 
and  , 

costs 
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according  to  a judgment  until  an  execution  la  issued  thereon. 
A copy  of  said  opinion  is  enclosed  herewith  for  your  conven- 
i once , 


An  execution  is  a judicial  writ  issuing  from  the  court 
where  the  judgment  is  rendered,  directed  to  an  officer  thereof 
and  running  against  the  body  or  goods  of  a party  by  which  the  ' 
judgment  of  the  court  ia  enforced,  . ithout  ouch  a writ,  such 
officer  cannot  levy  on  the  goods  and  chattels  of  the  defendant 
for  the  amount  of  the  fine  and  costs. 

However,  we  are  concerned  herd  with  the  case  where  the 
defendant,  on  entering  a ploa  of  guilty  or.  after  a conviction 
in  the  ma  iatrate  court,  immediately  tenders  the  proper  amount 
of  the  fine  assessed  and  the  costs  which  have  accrued  in  the 
case.  There  is  no  need  for  an  execution  to  issue  on  the  judg- 
ment since  the  purpose  of  an  execution  is  merely  to  enforce 
payment  when  such  action  is  necessary.  -bile  it  is  not  neces- 
sary for  the  officer  in  this  case  to  collect  the  amount  of  the 
judgment  under  an  execution,  it  does  not  follow  that  he  has  no 
function  in  this  matter. 

Tills  department  held  in  ube  Horton  opinion  that  the  sheriff 
in  all,  comities,  except  counties  of  the  first  class,  is  the 
officer  charged  with  collecting  the  judgment,  turning  the  amount 
of  the  fine  into  the  county  treasury  as  provided  in  Section 
3856.36,  ho.  R.o.A.,  and  distributing  to  the  proper  parties 
moneys  collected  in  the  nature  of  criminal  costs.  The  fact 
that  .the. amount  of  the  judgment  does  not  have  to  be  collected 
under  an  execution  does  not  relieve  the  sheriff  from  the  duty 
of  receiving  the  proper  amount  and  distributing  it  to  the 
proper  parties.  Section  11221,  If. 6.  go.  1030, ' provides : 


’’The  sheriffs  of  the  several  count! os 
shall  collect  and  account  for  all  the 
fines,  penalties,  forfeitures  and  other 
sums  of  money,  by  whatever  name  desig- 
nated, accruing  to  the  state  or  any 
county  in  virtue  of  any  order,  judgment 
or  decree  of  a court  of  record,” 


This  section  makes  no  distinction  in 
tion  is  issued  and  in  the  case  whore  such 
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necessary  for  the  collection  of  such  judgment* 


ere  execu- 
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trate  or  the  magistrate  clerk 


tendered  directly  to  the  ma 
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for  distribution,  This,  conclusion  is  strengthened  by  the  fact 
. that  there  -are  no  provisions  in  the  laws  creatin  ’ magistrate 
courts  which  authorize  or  require  the  magistrate  or  ma. -istrate 
clerk  to  collect  and  distribute  fines  and  costs  with  regard  to 
criminal  matters  in  those  courts.  This  duty  is  enjoined  solely 
upon  the  sheriff. 


Conclusion. 


Therefore . 


it  is  the  opinion  of  this  department  that  in 
in  the  magistrate  court,  in  all  counties  ox- 
’ the  first  class,  where  the  defendant  upon 
o'"'  guilty  or  after  having  boon  adjudged  guilty 
or  a jury •immediately  tenders  the  proper 
assessed  ana  the  costs  incurred,  such  fine 
and  costs  should  be  collected  by  the  sheriff,  or  if  received 
by  the,  magistrate  or  magistrate  clerk,  should  be  turned  over 
to  the  sheriff  for  distribution  according  to  law. 


• * 

a criminal  case 
eept  counties  ox 
entering  a plea 
by  the  magistrate 
amount  of  the  fine 
s’ 


To spec t f ul 1 y s ubrai 1 1 e d , 


M VI  p DOhMfLLY 

Assistant  Attorney  general 


J.  Y.  TAYLOR 
Attorney  General 
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COUNTY  LIBRARY: 


County  library  board  has  sole  right  to 
determine  qualifications,  pay  and  number  of 
county  library  employees. 


February  18,  1947 

O / 


v honorable  tfelvin  L.  Fish 
iiouse  of  Representatives 
Jefferson  City,  Missouri 


Dear  Sir; 


This  department  is  in  receipt  of  your  request 
for  an  official  opinion  which  reads  as  follows: 

"The  Library  District  and  Free  County  Library 
was  authorised  by  a vote  at  the  April  school 
election  in  Putnam  County  as  provided  by 
Article  6,  Chapter  110  R.  S.,  1939, 

"The  Library  tax  will  bring  an  approximate 
.^10,000  yearly  under  the  present  assessment 
of  valuation, 

"Section  14768  provides  that  the  board  shall 
•Appoint  a properly  qualified  Librarian  and 
necessary  assistants',  A representative 
from  the  State  Library  Commission  advised  that 
the  county  should  spend  approximately  'yl ,000 
per  year  in  salaries.  The  qualified  Librarians, 
whom  they  recommend  ask  from  ^4, 000  to  ^,000 
per  year.  They  further  state  that  we  are  re- 
quired, under  the  State  board  regulations,  to 
hire  an  experienced  librarian  with  a degree  in 
library  work.  We  have  not  been  able  to  find 
any  such  person  unemployed. 

"1,  therefore,  request  your  opinion  as  to  the 
following  questions  relating  to  this  matter. 

"(1)  Does  the  State  Commission  have  the  right 
to  pass  On  the  qualifications  of  an  employee 
of  the  local  board? 


"(2)  Can  the  State  Commission  dlcate  in  any 
manner  the  number  of  employees  or  what  salaries 
shall  be  paid? 
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” (3)  Where  it  is  imxjossible  to  find  a 
Librarian,  recommended  by  the  State  Com- 
mission at  a reasonable  figure,  can  the  State 
Boards ’ requirements  on  the  qualifications  be 
waived?  (This  is  assuming  that  the  State  Board 
does  have  a right  to  make  these  regulations) 

"If  the  county  is  forced  to  spend  more  than  one 
half  of  its  income  on  a salary  or  even  salaries, 
we  know  the  public  will  be  very  indignant  about 
the  matter  and  will  desire  to  take  whatever  steps 
are  necessary  to  end  the  Library  Tax**' 

in  answering  your  request  we  consolidated  the  first 
two  questions  asked  into  one  question  to  wit;  Does  the 
State  Library  Advisory  Board  have  the  right  to  pass  on  the 
qualifications,  salaries  and  number  of  the  persons  hired 
by  a county  library  board? 

Article  6 of  Chapter  110,  Revised  Statutes  of 
Missouri  1939,  provides  for  the  establishment  of  a county 
library  district.  Section  14768  of  that  article  provides 
for  a county  library  board.  One  of  the  powers  and  duties 
of  that  board  as  set  forth  in  Section  14768,  is  that  the 
board  shall,  in  case  such  library  district  establishes 
its  own  free  county  library,  appoint  r,a  properly  qualified 
librarian  and  necessary  assistants,” 

Section  14776,  R,  S.  Mo.  1939  provides; 

” All  free  county  libraries  established 
under  the  provisions  of  this  article 
shall  be  visited  from  time  to  time  by 
the  secretary  or  organizer  of  the 
Missouri  library  commission,  for  the 
study  of  conditions,  and  to  render  such 
assistance  as  may  be  needed.  After  each 
such  visits,  said  secretary  or  organizer 
shall  report,  in  writing,  to  the  presi- 
dent of  the  board  in  charge  of  each  free 
county  library  visited,  as  to  the  exist- 
ing conditions,  with  such  recommendations 
as  may  be  deemed  proper.  Copy  of  such 
reports  and  recommendations  shall  be 
filed  in  the  office  of  the  Missouri 
library  commission.” 

It  will  be  seen  from  the  above  statutes  that 
power  to  appoint  a librarian  and  assistants  is  vested  by 
the  Legislature  in  the  county  library  board.  The  only 


-2 


Honf  Melvin  B,  Fish 


February  18,  1947 


right  that  the  Missouri  Library  Commission  which  is  now  the  State 
Library  Advisory  Board  has.  Insofar  as  county  libraries  are  con- 
cerned, is  to  visit  such  libraries  and  to  render  assistance  to 
said  library,  "as  may  be  needed  and  after  such  visit  to  make 
regular  recommendations  to  the  county  library  board,”  . 

A reading  of  Senate  Lm  569,  enacted  by  the  63rd 
general  Assembly,  which  establishes  the  State  Library  .Advisory 
Board  discloses  that  the  only  function  of  such  board  is  to 
govern  the  State  Library  and  to  gather  statistics  and  informa- 
tion which  will  be  available  to  the  other  libraries  in  the  state. 

It  is  true  that  under  Section  14736a,  Senate  Bill  369, 
the  State  Library  ndyisory  Board  is  given  the  right  to  make  rules 
and  regulations  relating  to  the  administration  and  allocation 
of  State  aid  to  public  libraries,  but  this  power  only  goes  to 
the  distribution  of  the  money,  and  does  not  in  any  way  take  away 
the  right  of  self-government  and  control  vested  In  the  county 
library  board, 

it  is  a fundamental  principle  of  law  that  the 
power  of  appointment  to  public  office  or  employment  belongs 
where  the  people  have  chosen  to  place  it  by  their  constitu- 
tion or  laws.  State  ex  rel,  Hadley  v,  Washburn,  167  Mo, 

680,  67  S,  W,  592,  As  was  said  in  42  Am,  Jr,  950:  ”As  » 
the  lawmaking  power,  a legislature  may,  when  not  restrained 
by  the  Constitution,  provide  for  the  exercise  of  the  appoint- 
ing powe;  by  any  department  of  the  government  or  by  any 
person  or  association  of  persons  whom  it  may  choose  .to  desig- 
nate for  that  purpose,” 

In  46  Corpus  Juris  952,  it  is  said  that:  "An  appoint- 
ment consists  in  the  choice  by  the  appointing  power  of  the 
person  appointed,  and  involves  the  exercise  of  discretion, 

While  the  appointing  power  may  listen  to  the  recommendation 
or  advice  of  others,  * # yet  the  selection  must  finally 

be  the  act  of  the  appointing  power,"  The  same  rule  is  stated 
in  42  Am,  Jur,  951* 

The  above  rules  of  law  show  that  the  county  library 
board  has  the  absolute  power  and  discretion  as  to  the  persons 
who  will  be  the  librarian  and  assistants  in  the  county  library. 
Such  board  is  the  sole  arbiter  as  to  the  number  of  such  employ- 
ees and  as  to  the  pay  to  be  given  such  employees,  and  the  State 
Library  Advisory  Board  has  no  power  or  authority  to  interfere 
with  this  discretion  other  than  to  make  recommendations* 

The  question  next  presents  itself  as  to  whether  the 
rule  or  regulation  is  proper  or  not,  of  the  State  Library 
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Advisory  Board  that  a person  with  a degree  in  library 
work  must  be  employed  as  librarian  by  the  county  library 
board* 

As  pointed  out  above  the  State  Library  Advisory 
Board  has  the  right  to  make  rules  and  regulations  only  as 
to  the  governing  of  the  Statfe  Library  and  as  to  the  alloca* 
tion  of  the  money  appropriated  for  state  aid  to  public 
libraries*  They  have  no  authority  to  make  any  rules  or 
regulations  as  to  the  employees  of  et  county  library*  The 
question  however  still  is  present  whether  a county  library 
board  must  hire  as county  librarian  a person  with  a degree 
in  library  work*  It  will  be  noted  that  Seotlon  14768, 
supra,  provides  that  the  county  library  board  shall  appoint 
"a  properly  qualified  librarian*1' 

It  is  a rule  of  statutory  construction  that  words 
of  common  use  are  to  be  construed  in  their  natural  and 
ordinary  meaning (Bel Ip ive  Investment  Company  v.  Kansas  City 
15  3*  W.  (2d)  628}  Hannibal  Trust  V*  ftlzea,  215  Mo,  485, 

286  3,  W,  371)  and  it  can  not  be  assumed  that  the  Legisla*- 
ture  in  the  use  of  a word  in  a statute  Intended  to  give 
it  a meaning  radically  different  from  that  which  ordinarily 
attaches  to  it,  without  some  explanation  of  sueh  intention* 
State  v*  Platner,  283  Mo*  82,  22  3*  W,  767* 

The  word  "qualification”  has  been  defined  by  our 
courts  as  meaning,  "endowed  with  qualifications  fit  or 
suitable  for  the  purpose*"  State  Six  Rel.  Attorney  General 
v*  Seay,  64  Mo.  89. 

In  51  Corpus  Juris  113,  the  word  qualified  is 
defined  as,  "possessed  of  endowments  or  accomplishments, 
or  intellectual  capacity,  or  moral  worth  to  discharge 
the  duties  of  an  office* 

We  do  not  find  the  word  librarian  defined  by  any 
court,  but  Funk  and  Wagnall's  Standard  Dictionary  defines 
the  word  asj  "A  librarian  is  ons  who  has  charge  of  the 
books  and  appointments  of  a library,  usually  with  the  duty 
of  overseeing  the  arrangement  of  the  books,  and  classifica- 
tion, indexing,  and  use  by  readers* 

Therefore,  a "properly  qualified  librarian"  is  a 
person  who  is  endowed  with  the  qualities  suitable  for  being 
in  charge  of  books  and  appointments  of  a library*  To  hold 
xihat  this  work  could  be  done  only  by  a person  with  a 
college  degree  in  library  work  would  give  to  the  term 
"properly  qualified  librarian"  a distorted  construction* 
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That  It  was  not  the  intent  of  the  Legislature  to 
so  construe  the  term  is  shown  by  the  fact  that  in  Senate 
Bill  369,  the  General  Assembly  specifically  stated  that* 
nSuoh  State  Librarian  shall  be  a graduate  of  an  accredited 
college  or  university,  and  be  graduated  from  an  accredited 
library  school,  and  must  have  library  experience #M  If 
the  Legislature  had  so  intended  the  county  librarian  to 
possess  such  qualifications  they  could  have  said  so  as 
they  did  in  Senate  Bill  369* 

Therefore,  whether  the  person  hired  by  the  oounty 
library  board  is  a properly  qualified  librarian  is  a 
matter  vested  in  the  sound  discretion  of  the  county  library 
board  and  their  finding  that  the  person  whom  they  hire  is 
qualified,  is  final. 


CONCLUSION 
1 1* 1 


It  is  therefore  the  opinion  of  this  department  that 
a oounty  library  board  has  the  sole  right  to  appoint  a 
oounty  librarian  and  assistants  and  such  board  determine 
the  qualification,  salary  and  number  of  such  employees, 
which  determination  cannot  be  controlled  by  any  state  or 
county  agency* 


Yours  very  truly 

ARTHUR  M*  0»JCEEFE 
Assistant  Attorney  General 


APPROVED 


J . is.  * TAYLOR 
Attorney  General 
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TAXATION  AND  REVENUE: 

AGRICULTURAL  AND  MECHANICAL  SOCIETIES: 


Real  property  owned  by  agri- 
cultural and  mechanical  so- 
cieties not  exempt  from  taxa- 
tion when  not  used  exclusively 
for  purposes  set  out  in  Section 
14170,  R.  S.  Mo.  1939. 


January  10,  1947 


Honorable  W.  C.  Frank 
Prosecuting  Attorney 
Adair  County 
Kirksville,  Missouri 

Dear  Sir: 
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_ , Reference  is  made  to  your  letter  of  recent  date,  requesting  an 
official  opinion  of  this  office,  and  reading  as  follows: 

"The  Adair  County  Agricultural  and  Mechan- 
ical Society  of  Kirksville,  Missouri,  whs 
duly  incorporated  in  accordance  with,the 
provisions  of  Article  10,  Chapter  102,  Re- 
vised Statutes  of  Missouri,  1939.  The  So- 
ciety have  purchased  100  acres  of  land  in 
Adair  County  to  be  used  by  the  Society  prin- 
cipally as  a place  on  which  to  conduct  an 
annual  county  fair.  There  are  improvements 
on  said  property  which  are  currently  being 
rented  as  a dwelling  house  and  the  barn  as 
a community  sale  barn  which  bring  in  a rental 
of  $125.00  per  month.  I am  informed  that 
the  Society  contemplate  also  occasionally 
renting  the  bar  to  various  cattle  breeding 
organizations  such  as  the  Aberdeen  Angus 
Breeders  Society  and  the  Adair  County  Here- 
ford Association  for  use  as  a sale  barn. 

Such  sales  are  a part  of  the  purposes  for 
which  the  society  was  incorporated,  in  that 
they  promote  the  breeding  of  fine  cattle. 

"As  Prosecuting  Attorney  of  Adair  County,  Mis- 
souri, I request  an  official  opinion  as  to 
whether  or  not  the  said  premises  is  subject  to 
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?r  whether.said  property  is  exempt 
rom  taxation  as  being  the  property  of  a fra- 
ternal non-prof  it  society.  If  such  property 
is  subject  to  taxation,  is  all  of  it  subject 
to  such  taxation,  or  only  that  part  which  is 
devoted  to  income  producing  activities  which 
are  separate  and  apart  from  the  express  pur- 
poses stated  in  the  incorporation  of  the 
Society. " 


Section  6 of  Article  X of  the  Constitution  of  1945,  provides 
as  follows:  ^ 


"All  property,  real  and  personal,  of  the  state, 
counties  and  other  political  subdivisions,  and 
non-profit  cemeteries,  shall  be  exempt  from 
taxation;  and  all  property , real  and  personal, 
not  held  for  private  or  corporate  profit  and 
used  exclusively  for  religious  worship , for 
schools  and  colleges,  for  purposes  purely  char- 
itable, or  for  agricultural  and  horticultural 
societies  may  be  exempted  from  taxation  by  gen- 
eral law.  All  laws  exempting  from  taxation 
property  other  than  the  property  enumerated  in 
this  article,  shall  be  void."  (Emphasis  ours.) 

The  langage:  "and  all  property,  real  and  personal,  not  held 
for  private  or  corporate  profit"  is  a further  restriction  added  to 
the  provisions  for  exemption  from  taxation  in  the  Constitution  of 
1945  that  was  not  presented  in  Section  6,  Article  X of  the  Consti- 
tution of  1875.  It  being  the  constitutional  authority  that  empow- 
ered the  Legislature  to  enact  Section  10942.4,  Mo.  Revised  Statutes 

Annotated,  Laws  1945,  p.  , H.C.S.H.B.  No.  471,  Sec.  5,  now  in 

effect,  and  providing  as  follows: 

"The  following  subjects  shall  be  exempt  from 
taxation  for  state,  county  or  local  purposes: 

* * * Fifth,  the  real  estate  and  tangible  per- 
sonal property  which  is  used  exclusively  for 
agricultural  or  horticultural  societies  here- 
tofore  organized,  or  which  may  be  hereafter 
organized  in  this  state;  * * *"  (Emphasis 
ours . ) 

Section  14170,  R.  S.  Mo.  1939,  restricts  the  purposes  for  which 
land  and  other  property  may  be  held  by  any  society  organized  under 
the  provisions  of  Article  X,  Chapter  102,  R.  S.  Mo.  1939,  and  pro- 
vides as  follows: 
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article  shall  be  hefrl  ^ Provisions  of  this 
sole  purpose  „a  ^ society  for  the 

erecting  enclosures  whatsoever/  of 

provements  calculi*  l'  and  other 

Of  the  SoSi^^rindiorfxhfh1?"6'3  foS  mee tings 

breeds  of  horses  cat?L?ltl0nS  °f  varioas 
=ni  worses,  cattle,  mules  and  other  stn^ic 

and  of  agricultural , mechanical  and  domestic  ' 
anufactures  and  productions,  and  for  the  pur- 
chase and  importation,  breeding  and  the  keep- 

ihl  boS°ff°l'SUO?  f°relgn  br«as  of  stock  as 
to  thS  f dire°top  may  deem  advantageous 
interest  of  the  county,  and  for  the 
breeding , raising,  purchasing  and  selling  of 
all  classes  of  pure  breed  stock." 

The  question,  then,  is  whether  or  not  the  rental  of  the  dwell 
ing  house  and  the  barn  has  the  effect  of  destroJSg  the  effusive 
use  for  which  such  property  may  be  held  under  Section  14170,  supra 

organization  1nf  th^  ^ St^e  haS  made  special  Provisions  for  the' 
organization  of  these  societies,  and  has  authorized  the  county  courts 

to  vote  public  moneys  in  aid  thereof,  and  that  a promineS?  SjL?er 
m our  general  laws  is  devoted  to  such  societies,  it  can  well  be 
understood  why  they  have  been  a proper  subject  for  exemption  from 
taxation.  From  the  beginning,  they  have  been  treated  as  entirely 
distinct  from  private  corporations  organized  solely  for  private 
gam.  . The  language  of  the  exemption,  in  view  of  these  various  stat- 
utes, is  significant.  They  are  denominated  "societies,"  not  "cor- 
porations." While,  for  certain  purposes,  they  are  given  corporate 
powers,  they  are  never  classed  with  other  corporations.  We  are 
forced  to  the  conclusion  that  the  exemption  of  agricultural  and 
horticultural  societies  have  reference  to  societies  owning  property 
and  devoted  exclusively  to  the  uses  set  out  in  Section  14170,  supra, 
and  the  rental  of  property  does  not  appear  in  that  section.  If 
rental  of  property  owned  by  the  agricultural  societies  had  been  one 
of  the  lawful  purposes  of  the  agricultural  societies  it  necessarily 
would  have  been  included  in  the  act. 


We  believe  that  the  opinion  in  State  ex  rel.  Koeln  v.  Y.M.C.A., 
259  Mo.  233,  is  decisive  of  the  instant  matter.  The  St.  Louis 
Y.M.C.A.  was  a religious  and  educational  association.  In  such 
capacity  it  owned  certain  real  property  located  in  the  City  of  St. 
Louis,  of  which  some  fifteen  percent  of  the  total  area  had  been 
converted  to  income  producing  rental  property.  The  contention 
was  made  by  the  religious  and  educational  organization  that,  in 
view  of  the  fact  that  such  income  as  was  produced  under  the  rental 
agreement  was  used  exclusively  for  the  purposes  of  the  organization, 
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city  to  levy  and  collect  general  real  *hie.ri^flt  of  the  state  and 
Property  in  the  oircu-tjc..  ^aY^ 


the  p^pJrtyrSas3SubjecrtoetafaSln0iSrcoU“UsliI?dl!,OcdiSl7:hat 

Two  of  the  cases  cited  by  respondent  (Taylor 
v.  Labeaume,  17  Mo.  338;  and  Fitterer  v.  Craw- 
ford,  157  Mo.  51)  furnish  very  strong  support 
for  the  decree  of  the  circuit  court.  The  rul- 
ing in  the  Fitterer  case  (157  Mo.  51)  is  a con- 
struction of  our  present  Constitution  and  stat- 
ute, and  holds  that  a building  owned  by  a Ma- 
sonic lodge,  on  account  of  the  charitable  de- 
signs and  practices  of  such  lodge,  is  exempt 
from  taxation,  so  long  as  it  is  used  exclusively 
for  such  lodge  purposes,  but  when  two  of  the 
floors  of  such  building  are  rented  for  commer- 
cial purposes  then  the  entire  building  becomes 
subject  to  taxation.  In  deciding  that  case  it 
was  said:  'There  is  a very  material  difference 
between  the  "use  of  a building  exclusively  for 
purely  charitable  purposes,"  and  renting  it 
out,  and  then  applying  the  proceeds  arising 
therefrom  to  such  purposes.  To  rent  out  a 
building  is  not  to  use  it  within  the  meaning 
of  the  statute,  but  in  order  to  use  it,  it 
must  be  occupied  or  made  use  of.  Moreover,  by 
leasing  the  property  the  lodge  becomes  the  com- 
petitor of  all  persons  having  property  to  rent 
for  similar  purposes,  and  the  plain  and  obvious 
meaning  of  the  statute  is  that  such  property 
shall  not  be  exempt  from  taxation.'" 


While  there  are  no  other  Missouri  cases  which  we  have  been 
able  to  find  which  have  decided  the  precise  point  with  respect  to 
the  real  property  of  agricultural  or  horticultural  societies,  which 
has  been  converted  to  income  producing  rental  property,  yet  there 
are  a great  many  construing  similar  exemption  provisions  relative 
to  educational  and  charitable  organizations.  In  this  regard,  your 
attention  is  directed  to  Y.M.C.A.  v.  Baumann,  130  S.W.  (2d)  499, 
and  cases  cited  therein.  In  each  of  these  cases  a similar  conclu- 
sion was  reached  to  that  arrived  at  in  the  Y.M.C.A.  case  from  which 
the  excerpt  is  cited  supra. 
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The  last  expression  of  the  Supreme  Court  of  Missouri  is  found 
in  Evangelical  Lutheran  Synod,  etc.,  v.  Hoehn,  196  S.W.  (2d)  134 
(not  yet  reported  in  State  Reports),  1.  c.  143: 

"The  prerequisities  to  tax  exemption  were: 

(1)  the  use  of  the  land  itself,  not  merely 
its  usufruct,  for  those  exclusive  purposes; 

(2)  the  owner  must  be  dedicated  to  those 
purposes.  To  that  extent  the  ownership 
characterized  the  use.  If  the  first  were 
not  true,  a proper  religious  or  charitable 
institution  could  have  claimed  tax  exemp- 
tion if,  for  instances , its  real  estate  was 
merely  rented  out  and  the  rentals  devoted 
to  its  objectives — which  is  not  the  law. 

* * * " (Emphasis  ours.) 

In  addition  to  the  authorities  cited  hereinabove,  since  Sec- 
tion 14170,  supra,  specifically  sets  out  for  what  lawful  purposes 
the  agricultural  societies  may  hold  land  and  other  property , and 
the  fact  the  power  to  rent  property  is  not  provided  for  therein,  the 
rental  of  their  property  by  the  societies  would  be  ultra  vires , and, 
in  excess  of  the  statutory  grant  of  power  to  own  the  land , in  addi- 
tion to  the  destruction  of  the  exemption  from  taxation  contained  in 
the  constitutional  and  statutory  provisions. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  Department  that  (1)  real 
property,  owned  by  an  agricultural  society,  which  is  converted  to 
income  producing  rental  property,  is  no  longer  used  exclusive  y 
for  the  purposes  permitted  under  Section  14170,  R.  S.  Mo.  1939,  an 
loses  its  exemption  from  taxation,  even  though  the  income  derived 
therefrom  is  devoted  to  the  purposes  of  the  agricultural  society; 

(2)  the  rental  of  part  of  the  property  exempt  from  taxation  destroys 
the  exemption  from  taxation  of  the  entire  property. 

Pf=>c5t><=ctfullv  submitted. 


ARVID  OWSLEY 

Assistant  Attorney  General 


APPROVED : 


J . E . TAYLOR 
Attorney  General 
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P'fcmfe  A-  on 

ELECTION?:  question  or  continuing  or  discontinuing  township  ergsniza- 

tioh  was  void  since  the  petition  for  sttbalsslM.  vt  ques- 
tion of  continuing  or  discontinuing  township  organization 
was  filed  less  than  60  days  before  date  of  such  election. 


January  23,  1947 


Honorable  uobert  0.  Frith 
Prosecuting  Attorney 
Livingston  County 
ChLllicothe,  Missouri 


hear  Sir: 


e acknowledge  receipt  of  a letter  from  Charj.es  h,  Green- 
wood, formerly  Prosecuting  Attorney  of  Livingston  County,  re- 
questing an  official  opinion  of  this  department,  and  reading 
&r.  follows : 

The  County  Court  of  Livingston  County  lu  s 
ashed  me  for  your  written  opinion  in  the 
following  matter:  On  tie  recent  election 
this  County  voted  on  the  question  of  adopt- 
ing County  organization  and  tin-  proposition 
carried*  l’t  now  develops  that  tire  petition 
was  filed  only  thirty  (30)  days  before  the 
election,  whereas,  under  the  new  law  sixty 
(60)  days  is  required. 

"'i. he  Court  wants  a statement  from  you  as  to 
whether  or  not  this  proposition  legally  car-r 
ried  under  the  circumstances  or  should  they 
go 'ahead  on  the  theory  it  carried  until  the 
election  is  declared  illegal  by  3.a.>o  Court 
action.” 


The  answer  to  the  question  propounded  in  the 
an  opinion  involves  a.  determination  oi  the  ei_ccu 
Section  14023,  H.  6.  ho.  1939,  of  House  Dill  Wo. 
by  the  63rd  General  Assembly,  end  effective  July 


request  for 
, if  any,  on 
903,  passed 
1,  194-6. 


House  Dill  Ho 
13931,  K.  $.  ;o.  1 
thereof,  numbered 
s id  House  Dill  ho 


. 903  repeals  Lections  13926,  13929  snd 
<339  and  ‘enacts  three  new  sections  in  lieu 
13926,  13929  and  13931.  Lection  13931  of 
. 903  provides  as  follows: 
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J,Upon  petition  of  at  least  one  hundred 
qualified  electors  of  any  county  of  the 
third  or  fourth  classes  praying  therefor, 
which  said  petition  shell  be  filed  in  the 
office  of  the  clerk  of  the  county  court, 
the  county  court  of  such  county  shall,  by 
order  of. record,  submit  the  proposition  of 
the  adoption  of  township  organization  form 
of  county  government  to  a vote, of  the 
electorate  of  the  county  at  a general  elec- 
tion, If  such  petition  shall  be  filed 
sixty  days  or  more  prior  to  a general  elec- 
tion, the  proposition  shall  be  submitted 
at  said  general  election;  if  filed  less 
than  sixty  days  before  such  election,  then 
the  proposition  shall  be  submitted  at  the 
general  election  next  succeeding  said  gen- 
eral election.  The  election  shall  be  con- 
ducted, the  vote  canvassed  and  the  result 
declared  in  the  same  manner  as  provided  by 
'law  in  respect  to  elections  of  county  of- 
ficers, The  clerk  of  the  county  court 
shall  give  notice  that  a proposition  for 
the  adoption  of  township  organization  form 
of  county  government  in  the  county  is  to  be 
voted  upon  by  causing  a copy  of  the  order 
of  the  county  court  authorizing  such  elec- 
tion to  be  published  at  least  once  each  week 
for  three  successive  weeks,  the  last  inser- 
tion to  be  not  more  than  one  week  prior  to 
such  election,  in  some  newspaper  published 
in  the  county  wnere  such  election  is  to  toe 
held,  if  there  be  a paper  published  in  such 
county,  if  not,  then  by  posting  printed  or 
written  handbills  in  at  least  tv/o  public 
places  in  each  election  precinct  in  the 
county  at  least  twenty-one  days  prior  to  the 
date  of  election.  The  clerk  of  the  county 
court  shall  or o vide  the  ballot  which  shall 
be  printed  and  substantially  in  the  follow- 
ing form: 

OFFICIAL  B i LOT 

(Check  the  one  for  which  you  wish  to  vote) 

Shall  township  organization  form  YLiS  : : 

of  county  government  be  adopted 
in  County?, NO  ; 


/ 
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If  a majority  of  the  electors  voting  upon 
the  proposition  shall  vote  for  the  adop- 
tion thereof  the  township  organization  form 
of  county  government  shell  be  declared  to 
have  been  adopted:  Provided,  that  counties 
adopting  township  organisation  shall  be 
subject  to  and  governed  by  the  provisions 
of  the  law  relating  to  township  organiza- 
tion on  and  after  the  last  Tuesday  in  March 
next  succeeding  the  election  at  which  such 
township  organization  was  adopted . " 

Section  14023,  E.  S.  Mo.  1939,  provides  as  'follows : 

"At  any  general  election  holden  in  this 
state,  in  any  county  having  adopted  town- 
ship organization  under  this  chapter,  upon 
v the  petition  of  one  hundred  voters  of  the 

county,  praying  the  county  court  to  re- 
submit the  question  of  township  organiza- 
tion to  the  voters  at  said  election,  it 
shall  be  the  duty  of  the  county  court  to 
submit  the  question  again  at  such  election, 
in  like  manner  as  provided  in  article  1 of 
this  chapter;  and  if  it  shall  appear,  after 
the  canvass  of  the  votes  as  provided  in 
article  h of  this  chapter,-  that  a majority 
of  all  the  vies  cast  upon  that  question 
shall  be  against  township  organization,  then 
township  organization  shall  cease  in  said 
county;  and  all  laws  in  force  in  relation 
to  counties  not  having  township  organization 
shall  immediately  take  effect  and  be  in 
force  in  such  county." 

A determination  of  the  effect  of  House  Bill  to.  903  on  Sec 
tion  14023,  E.  d . Mo.  1939,  involves  a construction  of  whether 
or  not  the  phrase  "in  like  manner,"  in  Section  14023,  refers  to 
the  time  of  holding  an  election  as  provided  for  in  Section 
14023,  and  if  it  be  held  that  the  phrase  "in  like  manner"  does 
refer  to  the  tii-.e  of  holding  such  election,  whether  or  not  the 
time  of  holding  the  election  on  the  township  question  as  pro- 
vided for  in  House  Bill  No.  903  is  mandatory;  or  permissive. 

be  believe  the  rule  regarding  the  meaning  of  the  phrase 
"in  like  manner"  is  correctly  expressed  in  the  case  of  Porter 
v.  Brook,  97  Pac,  .645,  1*  c.  6k$: 


Honorable  Robert  D«  Frith 


4 


el 


ni 


ip  ; 


v.  c ’lure,  91 


14 


Doherty , 119 

91  h"i  s . 313,  64  I 


"narris 
arid  Dte-i 

992,  are  capes  in  which  the  word  ’manner’ 
veoR  construed  as  including  the  element  of 
time.  In  State  y.  McClure  the  language  of 
the  statute  under  consideration  reads':’  ’It 
shall  be  the  duty  of  the  county  board,  at 
its  next  annual  meeting  in  November,  to  fix 
the  salary  for  the  sheriff  in  the  same  man- 


ner as  salaries  are  fixed  for  other  county 
officers.’  It  mas  attempted  by  the  board  at 
its  regular  annual  meeting  in  November  to 
fix  the  salary  for  the  sheriff  after  he  had 
been  elect  eel.  There  existed  in  the  statute 
of  Wisconsin  a provision  that  the  county 
board  at  its  annual  meeting  in  November 
should  fix  the  salary  of  every  county. offi- 
cer ’who  is  elected  during  the  ensuing  year, 
and  who  is  entitled  to  salary  fro  the  county 
treasury,  and  that  such  salary  shall  not  bo 
increased  or  diminished  during  his  term  of 
office.’  The  matter  in  controversy  in  that 
case  was  whether  the  phrase  ’in  the  same  man- 
ner’ required  that  the  board  should  fix  the 
salary  of  the  sheriff  before  his  election, 
as  or o video,  for  the  other  county  officers. 

The  court  in  the’ opinion  said:  * ’The  word 
"manner”  in  a.  statute  may  undoubtedly  include 
"time,"  if  such  seems  to  have  been  the  intent 
of  the  lawmakers.  The  intent  of  the  law- 
makers here  being  clearly  to  make  the  fixing 
of  the  sheriff’s  salary  a part  of  the  general 
system,  we  feel  obliged  to  construe  the  words 
"in  the  same  manner"  as  including  the  element 


of  "time."’'1 


Section  13931  of  House  Bill  No.  903  provides  in  detail  the 
manner  in  which,  the  township  question  shall  be  submitted  for  a 
vote,  including  the  specific  election  at  which  such  question 
shall  be  submitted.  It  is  obvious  that  the  intent  of  the  legis- 
lature, when  It  enacted  Section  13931  of  House  Bill  No.  903,  was 
to  provide  a complete  scheme  for  the  submission  of  the  township 
question,  and  that  the  specific  election  at  which  the  question 
is  to  be.  submitted  for  a vote  is  part  of  the  manner  of  submitting 
such  question. 

Section  13929  of  House  Bill  No.  903  provides,  in  part,  as 
follows: 
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" * * * provided  further,  that  all  counties 
of  the  third  and  fourth  classes  which  have 
heretofore  adopted  or  may  hereafter  adopt 
township  organization  form  of  county  gov- 
ernment may  abolish  the  same  by  submitting 
such  proposition  to  a vote  of  the  electors 
of  the  county  in  the  manner  provided  by  law." 

The  only  statute  refer. -ing  to  the  manner  of  submitting 
the  township  question  is  Section  13931  of  House  Bill  No.  903. 
The  quoted  provision  of  Section  13929  of  House  Bill  Ho.  903 
clearly  can  refer  only  to  Section  13931  of  House  Bill  No, 

903,  and  the  intent  of  the  Legislature  clearly  was  that  any 
submission  of  the  township  question  shall  be  governed  by  said 
Section  13931,  including  the  specific  election  at  which  such 
question  is  to  be  submitted. 

The  power  of  the  county  court  to  order  the  submission  of 
the  township  question  is  conferred  by  Section  13931  of  House 
Bill  Wo,  903,  and  the  action  of  the  county  court  in  submitting 
such  question  must  be  governed  entirely  by  the  provisions  of 
the  statute.  S;  id  Section  13931  provides  that  the  county  court 
shall  submit  the  question  at  the  next  general  election  if  the 
petition  for  such  submission  shall  be  filed  sixty  days  or  more 
prior  to  a general  election,  and  the  county  court  shall  submit 
the  question  at  the  next  succeeding  general  election  if  the 
petition  shall  be  filed  less  than  sixty  days  before  a general 
election. 

In  the  case  of  State  v.  City  of  Maplewood,  99  3,  '■■■; . (2d) 
13$,  1.  c.  141,  we  find  the  following  statement  regarding  the 
construction  to  be  placed  upon  the  word  "shall"  when  used  in  ■ 
statutes: 

"The  construction  to  be  put  upon  the  word 
' ’shall’  depends  upon  the  intention  which 
prompted  the  Legislature  to  use  such  word, 
as  evidenced  by  the  language  of  the  entire 
Statute  and  the  purposes  sought  to  be  accom- 
plished thereby." 

The  Kansas  City  Court  of  Appeals  said  in  the  case  of  State 
v.  Webb,  49  Mo.  App.  407,  1.  c.  410: 

’’  * * * Section  459$,  Revised  Statutes, 
lS$9  (which  is  the  first  section  of  the 
local-option  law),  provides  that,  ’upon  ap- 
pli  cation  by  petition  signed  by  one-tenth 
of  the  qualified  voters  of  any  county  who 
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shall  reside  outside  the  corporate  limits 
of  any  city  or  town  having,  at  the  time 
of  such  petition,  a population  of  twenty- 
five  hundred  inhabitants  or  more,  * * * 
the  county/  court  of  such  county  shall  order 
an  election  to  be  held  in  such  county  at 
the  usual  voting  precincts  for  holding  any 
general  election  for  state  officers,  to 
take  place  within  forty  days  after  the  re- 
ception of  such  petition,  to  determine’. 

* •; 

The  court  further  said,  1*  c.  412; 

"By  the  terms  of  the  first  section  of  the 
1 aw  (which  wo  have  quoted  above)  it  is  the 
unqualified  mandate  of  the  statute  that  the 
county  court  ’ shall  order  the  election  to  be 
held  in  such  county  * * * to  take  place  with- 
in forty  days  after  the  reception  of  such 
petition.’  If,  then,  this  petition  was  pre- 
sented to,  and  received  by,  the  county  court, 
on  July  10  (and  this  is  unqxiestionably  true), 
then  an  election  held  in  pursuance  thereof  on 
August  31 — fifty-two  days  after  the  reception 
by  the  court — was  beyond  the  period  fixed  by 
the  statute,  and,  hence,  said  election  was 
unauthorized  and  void.  This  exact  point  was 
so  held  by  the  St.  Louis  Court  of  Appeals  in 
State  ex  rel , v,  Ruark , 34  Mo,  App.  325*  In 
a well-considered  opinion  by  Judge  Biggs,  it 
was  there  decided  that  an  election  under  the 
local-option  1 w will  be  void,  if  appointed 
and  held  on  a day  more  than  forty  days  after 
receipt  by  the  county  court  of  the  petition 
of  such  election.  The  statute  is  mandatory . 
not  merely  directory.  To  the  same  effect, 
see  decision  by  the  court  of  appeals  of  Texas. 
Ex  parte  Sublett , 4 3.  tv.  Rep.  894  •" 


The  Supreme  Court  of  Missouri  said  in  the  case  of  State 
ex  rel.  v.  Ellison,  271  Mo,  123,  1.  c.  129-130: 

” * * * It  is  the  law  of  this  State  that  ’no 
election  can  be  held  unless  provided  for  by 
law ’ (State  ex  rel.  v.  Jenkins,  43  Mo.  1.  c. 

265),  and  it  is  also  the  law,  announced  by 
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the  St.  Louis  Court  of  Appeals  (In  re  Wool- 
dridge, 30  Mo.  App.  1.  c.  616),  and  subse- 
quently approved  by  this  court  (Ex  parte 
Lucas,  l60  Mo.  l.c.  2&0),  that  a local  op- 
tion election  held  in  a city  of  over  twenty- 
five  hundred  inhabitants  within  forty  days 
of  a municipal  election  is  absolutely  void 
and  ’has  no  greater  force  than  no  election 
at  all.’  In  such  case,  this  court  has  de- 
clared that  an  election  not  held  vdthin  the 
proper  time  was  void  ’because  the  courts 
were  acting  outside  and  beyond  their  respec- 
tive jurisdictions,  and  consequently  their 
orders  were  null  and  void. ’ The  Wooldridge 
case  is  one  of  those  referred  to.  This 
court  added  (State  ex  rol.  v,  Patterson,  207 
Mo.  l.c.  147):  ’This  is  true  for  the  reason 
that  a court  of  limited  jurisdiction,  and 
inferior  courts  not  proceeding  according  to 
the  course  of  the  common  law,  are  confined 
strictly  to  the  authority  given;  and  the 
records  of  ouch  courts  must  show  the  exist- 
ence of  all  facts  necessary  to  give  jurisdic- 
tion. ’ 

.'I-  >J:  & ijs  v >•: 

f 

"County  courts  have  no  inherent  authority 
to  cell  local  option  elections.  Their  juris- 
diction is  derived  solely  from  the  statute. 
Section  723$  authorizes,  generally,  the  call- 
ing of  an  election,  and  Section  7244  specifi- 
cally prohibits  its  being  called  during  a 
named  period.  The  court  has  no  more  juris- 
diction to  call  such  an  election  during  a 
period  covered  by  Section  7244  than  it  wou3.d 
have  to  call  one  if  there  were  no  Section 
723$.  Section  7244  is  as  much  a limitation 
upon  Section  723$  as  if  it  had  been  incorpora- 
ted therein.  It  is  as  much  a limitation  as 
the  provision  that  no  local  option  election 
shall  be  held  within  forty  days  of  a munici- 
pal or  other  election.  It  is  a direct  nega- 
tion of  the  power  and  jurisdiction  of  the 
county  court  to  act  in  the  circumstances  named 
and,  in  this  case,  those  circumstances  appear 
from  the  record  of  the  county  court  and  from 
the  opinion  of  the  Court  of  Appeals.  The 
Court  of  Appeals  proceeds  upon  the  theory  that 
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the  case  made  showed  valid  election  in 
1912,  That  being  true,  it  showed  the  condi- 
tion which  brings  into  operation  Section 
7244,  and  that  section,  when  brought  into 
operation,  simply  negatives  the  power  and 
jurisdiction  of  the  county  court  to  call 
another  election  until  the  lapse  of  the  spec- 
ified period.  * * 

Applying  the  reasoning  found  in  the  above  quoted  decisions, 
it  is  clear  that  the  statutory  provision  in  Section  13931  of 
House  Bill  No.  903,  regarding  the  election  at  which  the  county 
court  shall  submit  the  township  question,  is  mandatory,  that 
the  county  court  has  no  power  to  submit  such  question  at  any 
election  other  than  the  election  specified  in  the  statute,  that 
the  submission  of  the  township  question  at  an  election  other  than 
that  specified  by  the  statute  is  a nullity,  and  that  the  vote  on 
the  township  question,  when  submitted  at  an  election  other  than 
that  specified  in  the  statute,  is  wholly  void. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  the 
election  held  in  Livingston  County,  Missouri,  in  November,  1946, 
on  the  question  of  continuing  or  discontinuing  township  organi- 
zation, was  a void  election,  since  thd  petition  for  submission 
of  the  question  of  continuing  or  discontinuing  township  organi- 
zation in  such  county  was  filed  less  than  sixty  days  before  such, 
general  election. 


Respectfully  submitted, 


APPROVED : 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 


J.  E . TAYLOR 
Attorney  General 
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ELECTIONS : A petition  presented  to  county  court  under  pro- 

TAXATION:  visions  of  Sec.  14185,  Laws  of  1943,  p.  317,  be- 

fore county  court  has  set  tax  levy  for  county 
purposes,  is  of  no  effect,  and  county  court  has  no  authority  to  call 
such  election.  If  county  court  does  levy  the  constitutional  limit 
for  county  purposes,  no  election  can  be  held  and  no  levy  can  be  made 
under  the  provisions  of  Sec.  14185,  Laws  of  1943,  p.  317. 


March  24,  1947 


Honorable  W.  C.  Frank 
Prosecuting  Attorney 
Adair  County 
Kirksville,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  recent  date,  requesting  an 
official  opinion  of  this  department,  and  reading  as  follows: 

"I  would  like  an  official  opinion  from  your 
office  in  interpreting  Section  14185,  Laws 
of  Missouri,  1943.  We  have  a fair  associa- 
tion in  Adair  County  that  has  presented  our 
County  Court  with  a petition  signed  by  the 
required  number  of  tax  payers,  requesting 
that  election  be  called  as  provided  in  this 
section  of  the  statutes. 

"Our  County  Court  in  setting  up  the  budget, 
anticipated  that  it  will  take  the  full  $.50 
limit  for  County  purposes  to  pay  the  neces- 
sary expenses  of  running  our  County  Govern- 
ment and  when  they  meet  in  July  to  set  the 
levy,  it  is  their  intention  to  set  the  same 
at  $ . 50 . 

"Query:  Can  this  association  force  the 

County  Court  under  this  section  to  call  this# 
election  before  the  court  has  made  an  order 
setting  the  levy  for  revenue  purposes  for 
the  year  1947,  or  can  they  require  the  court 
to  submit  this  proposition  to  the  voters  and  {-. 
in  the  event  the  same  carries  require  the 
court  to  reduce  their  levy  $.10  for  $100  in 
order  to  stay  within  the  constitutional  limit?" 


FILED 

*>/ 
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Section  14185,  Laws  of  Missouri,  1943,  page  317,  provides,  in 
part,  as  follows: 

"In  all  counties  of  this  state  in  which  the 
constitutional  limit  is  not  levied  for  coun- 
ty purposes , it  shall  be  the  duty  of  the 
county  court,  upon  the  filing  of  a petition 
signed  by  not  less  than  300  resident  tax- 
payers and  qualified  electors  of  such  county, 
to  call  an  election  to  submit  to  the  quali- 
fied voters  thereof,  a special  levy  of  not 
more  than  two  mills  on  the  dollar  ($1.00) 
valuation,  which  levy,  together  with  all  other 
levies  for  county  purposes , shall  not  exceed 
the  constitutional  limit  of  levy  for  the  coun- 
ty affected,  for  the  purpose  of  encouraging, 
promoting  and  improving  the  livestock,  poul- 
try, agricultural,  horticultural,  mechanical 
fabrics  and  fine  arts,  products  and  articles 
of  domestic  industry,  and  the  exhibition  of 
such  stock,  poultry  articles  and  commodities, 
at  the  district  or  county  fair  held  in  such 
county.  If  a majority  of  the  voters  voting 
at  said  election  shall  be  in  favor  of  such 
proposition,  then  it  shall  be  the  duty  of  the 
county  court  at  its  next  regular  term  there- 
after to  make  such  levy,  * * * *."  (Emphasis 
ours . ) 

Section  11044  of  House  Committee  Substitute  for  House  Bill 
No.  468  of  the  63rd  General  Assembly  provides  as  follows: 

"After  the  assessor's  book  of  each  county, 
except  in  the  City  of  St.  Louis,  shall  be 
corrected  and  adjusted  according  to  law,  but 
not  later  than  September  1,  of  each  year,  the 
county  court  shall  ascertain  the  sum  neces- 
sary to  be  raised  for  county  purposes,  and 
fix  the  rate  of  taxes  on  the  several  subjects 
of  taxation  so  as  to  raise  the  required  sum, 
and  the  same  to  be  entered  in  proper  columns 
in  the  tax  book. " 

The  Supreme  Court  of  Missouri,  in  the  case  of  State  v.  Davis, 
73  S.  W.  (2d)  406,  said  in  regard  to  the  meaning  of  the  word  "levy" 
as  applied  to  taxes,  at  1.  c.  407: 
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means  the  formal  order,  by  the  proper  au- 
thority, declaring  property  at  its  assessed 
valuation,  subject  to  taxation  at  a fixed 
rate.  State  ex  rel.  Hamilton  v.  Hannibal  & 

St.  J.  Ry.  Co.,  113  Mo.  297,  loc.  cit.  307, 

21  S.  W.  14.  ***" 

Since  Section  14185,  Laws  of  Missouri,  1943,  page  317,  pro- 
vides specifically  that  the  election  shall  be  called  in  counties 
"in  which  the  constitutional  limit  is  not  levied  for  county  pur- 
poses, " it  is  clear  that  no  petition  for  the  election  can  have 
any  effect  until  the  county  court  has  made  its  levy  for  county 
purposes  as  provided  by  Section  11044  of  House  Committee  Substi- 
tute for  House  Bill  No.  468  of  the  63rd  General  Assembly. 

Since  this  is  true,  the  County  Court  of  Adair  County,  under 
Section  11044  of  House  Committee  Substitute  for  House  Bill  No. 
468  of  the  63rd  General  Assembly,  has  the  power  to  fix  the  levy 
for  the  rate  of  taxes  so  as  to  raise  the  sum  of  money  required 
for  county  purposes,  and  it  is  obvious  that  the  election  can  be 
called  under  the  provisions  of  Section  14185,  Laws  of  Missouri, 
1943,  page  317,  only  if  a tax  rate  less  than  the  constitutional 
maximum  has  been  levied.  Until  the  tax  rate  for  county  purposes 
has  been  levied  by  the  county  court  as  provided  in  Section  11044 
of  House  Committee  Substitute  for  House  Bill  No.  468,  it  would 
be  impossible  for  such  rate  to  be  known,  and  therefore  it  could 
not  be  known  as  to  what  tax  rate,  for  the  purposes  specified  in 
Section  14185,  Laws  of  Missouri,  1943,  page  317,  could  be  levied 
in  order  not  to  exceed  the  maximum  constitutional  limit  of  tax 
rates . 

Section  11  of  Article  X of  the  Constitution  and  Section 
11046  of  House  Committee  Substitute  for  House  Bill  No.  468  of 
the  63rd  General  Assembly  provide  that  the  maximum  levy  for 
county  purposes  for  a county  under  three  hundred  million  dol- 
lars valuation,  which  classification  includes  Adair  County, 
shall  not  exceed  fifty  cents  on  the  one  hundred  dollars,  with 
the  exception  that  such  limit  may  be  increased,  for  not  to  ex- 
ceed four  years,  when  the  rate  and  purpose  of  the  increase  are 
approved  by  two-thirds  of  those  voting  at  an  election  for  such 
increase. 

Obviously,  the  provision  which  authorizes  the  increase  for 
not  to  exceed  four  years  does  not  have  any  application  to  Sec- 
tion 14185,  Laws  of  Missouri,  1943,  page  317,  because  (1)  it  is 
specifically  provided  in  such  section  that  "which  levy,  together 
with  all  other  levies  for  county  purposes  shall  not  exceed  the 
constitutional  limit  of  levy  for  the  county  affected,"  and  (2)  a 
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majority  vote  only  is  requieed  by  Section  14185,  Laws  of  Missouri, 
1943,  page  317,  while  a two-thirds  vote  is  required  by  Section 
11046  of  House  Committee  Substitute  for  House  Bill  No.  468  of  the 
63rd  General  Assembly. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  a petition  pre- 
sented to  the  County  Court  of  Adair  County  before  the  County 
Court  has  set  the  tax  levy  for  county  purposes  under  the  provi- 
sions of  Section  11044  of  House  Committee  Substitute  for  House 
Bill  No.  468  of  the  63rd  General  Assembly,  is  of  no  effect,  and 
the  County  Court  has  no  authority  to  call  such  election. 

It  is  further  the  opinion  of  this  department  that  if  the 
County  Court  of  Adair  County  levies  a fifty  cent  rate  for  county 
purposes  under  the  provisions  of  Section  11044  of  House  Commit- 
tee Substitute  for  House  Bill  No.  468  of  the  63rd  General  Assem- 
bly, no  election  can  be  called  and  no  levy  made  under  the  provi- 
sions of  Section  14185,  Laws  of  Missouri,  1943,  page  317. 

Respectfully  submitted. 


C.  B.  Burns,  Jr. 

Assistant  Attorney  General 


Approved : 


J.  E.  Taylor 
Attorney  General 
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AUDITS:  State  auditor  is  not  required  to  audit  or  formulate 
"bookkeeping  systems  for  the  office  of  the  sheriff  of 
the  City  of  St.  Louis. 


June  12,  1947 


Mr,  James  V.  Prank 
First  Associate  City  Counselor 
Law  Department,  City  of  St.  Louis 
St*  Louis,  Missouri 

Dear  Sirs 

This  is  in  reply  to  jour  letter  of  recent  date  wherein 
you  submit  a request  for  an  official  opinion  upon  the  follow- 
ing statement  of  facts* 

"The  Comptroller* a Office  of  the  City  of 
St*  Louis  is  in  a quandary  as  to  whether 
the  State  Auditor,  under  Senate  Bill  311, 
y Sections  21  and  24,  passed  by  the  63rd 

General  Assembly,  is  required  to  audit 
the  office  of  the  Sheriff  of  the  City  of 
St,  Louis,  and  whether  or  not  the  State 
Auditor  is  required  to  formulate  a system 
of  accounting  and  reporting  for  the  office 
of  the  Sheriff  of  the  City  of  St.  Louis *n 
*•  . 

The  portion  of  Section  21  of  Senate  Bill  No.  311,  passed 
by  the  63rd  General  Assembly,  which  is  found  at  page  584, 

Laws  of  Missouri  1945,  ia  as  follows t 

"It  shall  be  the  duty  of  the  state  auditor 
at  least  once  every  two  years . either  In 
person  or  b£  one  or  more  c ompa tent  po'ra ona 
appointed  by  Him » i^o  vis  iHTi  examine , in- 
. sp'ec'fcy  and  auSTt  in  accordance  with  rscog-* 
nissed  governmental  auditing  practices  the 
accounts  of  the  various  institutions  of 
the  state,  including  the  state  hospitals, 
state  university , Rolla  school  of  mines # . 
state  teachers  colleges , Missouri  state 
school*  reform  school  for  boys*  industrial 
home  for  girls#  Missouri  state  sanatorium# 
confederate  soldiers*  home,  federal  soldiers  * 
home#  and  all  other  institutions  supported 
in  whole  or  in  part  by  the  state#  and  such 
other  officers  of  the  state  as  receive 
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their  appointment  from  any  elective  offi- 
cer, and  also  at  least  once  during  the 
term  for  which  any  county ‘off ioer  is 
ehosen’Tjjo  examine  . Inspect . and  aucTTt 
the  accounts  of  the  various  county  off  i- 
cars  of  the  state  supported  in  wfiole  or 
iii  part  by  “pub  Tip  moneys  , and"" without 
cost  to  the  county#  county  clerl’a',  'cTr- 
cuT£  cTerks  .Recorders  » county  treasurers , 
county~~cc>l'lect;orrs . sheriffs  * public  ad* 
ministra tors , probate  judges  t ~ c ounty  aur- 
veyors  # county  highway  engineers , county 
assessors , prose  cut  in?:  attorneys,  county 
'superintendents  To'f  schools , In  every 
county  iii  the  'state  which  does  not  elect 
and  have  a c oiuit y ' audTt  or  ♦ Snch  audit 
shall""  be  made  by  the” "state'  auditor  as 
near  the  expiration  of  the  term  of  office 
as  the  auditing  force  of 'the  state  auditor 
will  permit,  Such  audit  shall  bo  made . in 
counties  having  a county  auditor  whenever 
qualified  voters  of  the  county  to  a number 
e-qual  to  five  per  centum  of  the  total 
number  of  votes  cast  in  said  county  for 
the  office  of  governor  at  the  last  elec- 
tion held  for  governor  preceding  the  fil- 
ing of  Such  petition  shall  petition  the 
state  auditor  for  such  audit#  but  such 
counties  shall  pay  the  actual  cost  there- 
of into  the  state  treasury*  Provided # 
that  any  county  having  an  audit  "by  peti- 
tion  shall  not  bo  audited  more  than  once 
in  any  one  year*  x # (Underscoring  ours*) 

Section  24  of  said  Senate  Bill  referred  to  in  your  request 
provides  that  the  auditor  shall  formulate  a simple  and  complete 
system  of  accounting  and  reporting  for  all'  state  Institutions 
and  appointive  officers  referred  to  in  Section  21  and  for  each 
and  every  county  office*  The  provisions  of  the  two  sections 
hereinbefore  referred  to  wore  taken  from  the  Revised  Statutes 
of  1932#  relating  to  audits  and  uniform  systems  of  bookkeeping 
and  found  at  Article  3,  'Chapter  8V#  especially  in  Sections 
15094  and  13095*  Said  Section  13094  reqtiires  the  auditor  to* 
at  least  once  during  the  term  for  which  any  county  officer  is 
chosen,  inspect,  examine  and  audit  the  accounts  of  such  county 
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offlcer  in  every  county  in  the  state  which  does  not  elect 
and  have  a county  auditor*  The  language  of  Section  13095, 

R*  S*  Mo*  1939,  is  copied  almost  verbatim  in  Section  24  of 
said  Senate  Bill  No,  311  and  referred  to  in  your  request t 

The  construction  placed  on  said  Sections  13094  and 
13095,  supra,  by  the  state  auditor  has  been  that  he  did  not 
have  jurisdiction  to  audit  the  accounts  or  provide  a book* 
keeping  system  for  the  City  of  St,  Louis*  These  sections 
have  been  the  law  since  1933  (Laws  of  Missouri  1933,  page 
416)  , While  the  courts  are  not  bound  by  the  construction 
placed  upon  a statute  by  an  administrative  official,  still 
the  rule  seems  to  be  that  some  weight  should  bo  given  to  the 
construction  placed  on  a statute  by  the  administrative  offi- 
cial, This  principle  was  followed  in  the  case  of  Brown  v, 
Mars,  Inc,,  135  Fed,  (2d)  843,  Also  in  the  case  of  Williams 
v*  Williams,  30  S ,W , (2d)  69,  the  court  held  that  a construe* 
tlon  long  placed  on  a statute  by  clerks  of  courts,  unless 
plainly  wrong,  should  be  upheld, 

However,  without  applying  this  rule  of  construction  in 
order  to  roach  our  conclusion,  we  think  the  Constitution, 
statutes  and  charter  of  the  City  of  St,  Louis  will  support 
our  conclusion  hereinafter  set  out,  Under  Section  31  of 
Artiole  VI  of  the  Constitution  of  1945,  the  City  of  Sb.  Louis 
is  recognized  both  as  a city  and  as  a county.  This  section 
reads  as  follows  t 

"The  city  of  St,  Louis,  as  now  existing. 

Is  recognized  both  as  a city  and  as  a 
county  unless  otherwise  changed  in  accor- 
dance with  the  provisions  of  this  Consti- 
tution. As  a city  it  shall  continue  for 
city  purposes  with  its  present  charter, 
subject  to  changes  and  amendments  pro- 
vided by  the  Constitution  or  by  law,  and 
with  the  powers,  organization,  rights  and 
privileges  permitted  by  this  Constitution 
or  by  law,” 

Section  32  (b)  of  said  Article  VI  of  the  Constitution  of 
1945  reads  as  follows* 

"The  lawmaking  body  of  the  city  may  order 
an  election  by  the  qualified  voters  of 
the  city  of  a board  of  thirteen  freeholders 
of  such  city  to  prepare  a now  or  revised 
charter  of  the  city,  which  shall  be  in 
harmony  with  the  Constitution  and  laws  of 
the  state,  and  shall  provide,  among  other 
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thinga  for  a chief  executive  and  a house 
or  houses  of  legislation  to  be  elected  by  , 
general  ticket  or  by  ward3.  Such  new  or 
revised  charter  shall  be  submitted  to  the 
qualified  voters  of  the  city  at  an  elec- 
tion to  be  held  not  less  than  twenty  nor 
more  than  thirty  days  after  the  order 
therefor,  and  if  a majority  of  tho  quali- 
fied voters  voting  at  the  election  ratify 
the  new  or  revised  charter,  then  said 
charter  shall  become  the  organic  law  of 
the  city  and  shall  take  effect,  except 
as  otherwise  therein  provided,  sixty  days 
thereafter,  and  supersede  the  old  charter 
of  the  city  and  amendments  thereto 

These  provisions  of  the  Constitution  clearly  demonstrate 
that  the  framers  of  the  Constitution  intended  that  the  City 
of  St.  Louis  be  treated  both  as  a city  and  as  a county,  and 
that  the  charter  of  the  City  of  St,  Louis,  in  its  present 
form  and  as  amended,  would  be  the  organic  law  of  that  city* 

Then,  in  order  to  determine  whether  or  not  the  officers 
of  the  City  of  St/  Louis  would  be  subject  to  audit  by  the 
state  auditor,  it  world  depend  upon  whether  or  not  the  City 
of  St.  Louis  elects  or  has  a county  auditor. 

Under  Section  2 of  Article  15  of  the  charter  of  the  City 
of  St,  Louis,  the  duties  of  the  comptroller,  with  reference 
to  auditing  the  accounts  of  the  officers,  provides  as  follows* 

"The  comptroller  shall  have  the  quali- 
fications and  forfeit  his  office  for  the 
causes ' provided  with  regard  to  the  mayor; 
receive  a salary  of  eight  thousand  dollars 
per  annum;  give  bond  to  the  city  for  not 
less  than  throe  hundred  thousand  dollars, 
and  appoint  one  deputy  comptroller  and  sueh 
other  deputies  and  employes  as  may  be  pro- 
, vided  by  ordinance.  The  comptroller  shall 

be  the  head  of  the  department  of  finance 
and  exercise  a general  supervision  over 
its  divisions,  over  all  the  fiscal  affairs 
of  the  city  and  over  all  its  property, - 
assets,  and  claims,  and  the  disposition 
thereof*  He  shall  preserve  the  credit  of 
the  city,  and  for  that  purpose,  or  in  case 
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of  any  extraordinary  emergency  of  any 
kind,  he  may,  with  the  approval  of  the 
board  of  estimate  and  apportionment,  and 
with  or  without  any  ordinance  or  other 
authority  or  appropriation  therefor, 

-draw  warrants  on  the  treasurer  or  effect 
temporary  loans  to  pay  debts  and  judgments 
and  other  liabilities  of  the  city,  or  to 
meet  any  such  emergency,  charging  such 
warrants  to  any  excess  balances  in  appro-* 
priations  made  by  the  general  annual 
appropriation  bill  and  specifically  report- 
ing his  action  to  the  board  of  aldermen 
at  its  first  meeting  thereafter*  He  shall 
have  a seat  and  a voice  but  no  vote  in  the 
board  of  aldermen.  He  shall  be  the  general 
accountant  and  auditor  of  the  city  and  the 
records  in  his  office  shall  show  the  finan- 
cial operations  and  condition,  property, 
assets,  claims,  and  liabilities  of  the 
city,  all  expenditures  authorized,  and  all 
contracts  in  which  the  city  is  interested. 
He  shall  require  proper  fiscal  accounts, 
records,  settlements,  and  reports  to  be 
kept,  made,  and  rendered  to  him  by  the 
several  departments  and  offices  of  the 
city,  including  the  license  collectors 
office  so  far  as  consistent  with  law,  and 
shall  control  and  continually  audit  the 
same,  and  prescribe  forms,  rules,  and 
regulations  therefor  and  require  their 
observance*  He  shall  regulate  the  making 
of  all  requisitions  for  supplies.  Except 
as  by  this  charter  or  by  law  or  ordinance 
otherwise  provided  he  shall  prescribe  and 
regulate  the  manner  of  paying  creditors, 
officers,  and  employes  of  the  city.  He 
shall  audit  all  pay  rolls,  accounts,  and 
POLaims  against  the  city,  and  certify 
thereon  the  balanoe  as  stated  by  him  and 
draw  his  warrant  on  the  treasurer  there- 
for, but  no  pay  roll,  account,  or  claim, 
or  any  part  thereof,  except  for  the  pre- 
servation of  the  credit  of  the  city,  or 
in  case  of  extraordinary  emergency  as 
hereinbefore  provided,  shall  be  audited 
against  the  city  unless  certified  by  the 
officer  having  knowledge  of  the  facts,  and 
authorized  by  law  or  ordinance,  and  the 
amount  required  for  payment  of  the  same 
appropriated  for  that  purpose  by  ordinance 
and  in  the  treasury.  «■  # 
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Then,  in  Article  1 of  Chapter  13  of  the  Revised  Code  or 
General  Ordinances  of  the  City  of  St,  Louis  and  especially 
under  Section  1038,  the  duties  of  the  comptroller,  with 
respect  to  auditing  accounts,  is  sat  out  in  the  following 
language* 

i 

"The  division  of  audit  and  Accounting  shall 
examine  and  audit  all  payrolls,  accounts, 
claims,  and  demands  against  the  city  for 
the  payment  of  which  money  may  toe  drawn 
from  the  city  treasury  and  for  which  appro- 
priation has  been  made  with  the  approval 
of  the  board  of  estimate  and  apportionment. 

It  shall  examine  the  accounts  of  the 
treasurer  and  at  least  monthly  verify  the 
cash  on  hand  and  in  banks.  It  shall 
examine  and  adjust  the  accounts  of  all 
officers  or  employes  who  receive  or  col- 
lect city  revenue,  doing  so  as  often  as 
the  comptroller  may  think  proper  or  the 
oity*s  interest  may  require,  and  such 
examination  shall  be  made  at  least  monthly. 

It  shall  examine  the  accounts  of  constables 
and  clerks  of  justices  of  the  peace  and 
the  clerk  of  the  city  courts  and  dockets 
of  the  said  courts  and  of  the  justices  of 
the  peace  and  of  the  divisions  of  the  court 
of  criminal  correction  and  of  the  circuit 
court  (both  civil  and  criminal  divisions), 
to  the  end  that  the  fees  and  costB  accru- 
ing therein  and  belonging  to  the  city  shall 
be  promptly  paid  into  the  city  treasury. 

It  shall  examine  the  accounts  of  the  sheriff 
and  ascertain  the  amounts  of  fees  collected 
and'  the  expenses  authorized , # * 

‘(Underscoring  ours .} 

Then*  under  Section  1083  of  Article  5 of  Chapter  13  of 
the  Revised  Code  or  General  Ordinances  of  the  City  of  St, 
Louis,  it  is  provided  that  reports  be  made  to  the  comptroller 
by  the  various  departments  of  the  oity*  This  section  reads 
in  part  as  follows* 

rt Annual  and  semi-annual  reports  of  the  fis-  1 
cal  business  under  the  charge  of  all  offi- 
cers and  departments  and  boards  of  the 
city  shall  be  made  and  delivered  to  the 
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comptroller  on  the  secpnd  Tuesday  of 
April  and  October,  respectively,  of  each 
year,  in  relation  to  all  the  fiscal  busi- 
noss  under  their  charge  since  their  last 
annual  report.  That  of , the  head  of  divi- 
sion of  audit  and  accounting  shall  present 
a balance  sheet  of  all  accounts  at  the 
date  of  his  last  annual  report,  the  aggre- 
gate debits  and  credits,  respectively,  in 
detail  added  to  each  account  since,  and 
a balance  sheet  of  all  such  accounts  of 
the  date  of  the  report,  and  shall  contain 
such  other  information  in  relation  to  the 
business  of  his  office  as  may  be  required. 

That  of  the  treasurer  shall  state  in  detail 
the  cash  on  hand  at  the  date  of  his  last 
annual  report,  the  amount  since  received 
and  the  amount  paid  out  in  detail  to  the 
debit  and  credit,  respectively,  of  the 
various  accounts  of  his  books,  the  balance 
remaining  on  hand,  and  of  what  it  consists 
and  where  it  is  deposited.  Similar  monthly 
reports  shall  be  made  by  all  officers  and 
departments  and  boards,  and  submitted  to 
the  comptroller  on  the  second  Tuesday  of 
each  month,  and  all  reports  shall  contain 
a list  of  all  deputies,  clerks  and  assis- 
tants, employed  in  their  respective  offices,*  *H 

We  think  that  since  the  provisions  of  the  Constitution, 
whereby  the  charter  of  the  City  of  St,  Louis  becomes  the  or- 
ganic law  of  the  city,  and  the  provisions  of  the  charter  and 
enabling  ordinances,  wherein  the  office  of  comptroller  is  set 
up  as  the  auditing  department  of  the  City  of  St,  Louis,  that 
the  City  of  St.  Louis  would  be  in  a separate  class  from  those 
counties  in  which  the  lawmakers  have  provided  for  audits  by 
the  state  auditor*  However,  we  do  think  that  the  City  of  St, 
Louis,  since  the  comptroller  does  audit  the  various  county 
officers  and  formulates  a bookkeeping  system,  would  come 
within  the  class  of  counties  which  does  elect  and  have  an 
auditor,  and  for  that  reason,  the  state  auditor  would  not 
have  any  Jurisdiction  over  the  officers  of  the  City  of  St, 
Louis  for  the  purpose  of  auditing  or  for  formulating  a uniform 
accounting  system  except  in  cases  where  he  is  petitioned  to 
make  an  audit  as  is  provided  for  in  the  latter  part  of  said 
Section  21  of  Senate  Bill  No.  311, 
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CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  the 
state  auditor  is  not  required  to  audit  the  office  of  the 
sheriff  of  the  City  of  St.  Louis,  nor  Is  he  required  to  for- 
mulate a system  of  accounting  and  reporting  for  that  office* 
■because  under  the  charter  and  ordinances  of  the  City  of  St. 
Louis  that  city  does  have  an  officer,  namely  the  comptroller 
who  performs  the  functions  of  a county  auditor* 


Respectfully  submitted. 


APPROVED: 


TYRE  12,.  BURTON 
Assistant  Attorney  General 


rrsTimm — 

Attorney  General 
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COUNTY  COURT:  Fee3  derived  from  license  charges, 
LIQUOR:  under  Liquor  Control  Act,  must  be 


Honorable  W,  0,  Prank 
Prosecuting  Attorney 
Adair  County 
Kirks villa,  Missouri 


Dear  Dir  j 

In  your  recent  opinion  request  you  ask  tho  following 
questions  , 

"Tho  County  Court  of  this  county  are 
desirous  of  placing  the  revenue  col- 
lected for  liquor  licenses,  pool  halls 
and  other  liconses  in  the  road  and  bridge 
fund,  * 

’’The  County  Clerk  would  like  an  official 
opinion  from  your  office  regarding  the 
revenue  from  these  sources,  lie  would 
like  to  be  informed  as  to  where  this 
revenue  must  be  placed;  that  is,  must 
revenue  collected  for  such  licenses  be 
placed  in  the  general  revenue  fund  or 
can  it  be  ear-marked  for  the  road  and 
• bridge  fund  or  any  other  special  fund,” 

It  may  be  conceded  that  Sections  4904  and  4945,  R*S, 
Mo*  1939,  do  provide  for  license  charges,  to  be  levied  by 
the  County  Court,  upon  those  persons  seeking  to  engage  In 
the  liquor  traffic.  Further,  there  is  no  question  but 
that  Section  15397,  E,S,  Mo,  1S39,  authorizes  the  County 
Court  to  place  a license  charge  against  the  operation  of 
a pool  table  or  billiard  table,  Tho  Legislature , -^whlle 
expressly  authorizing  tho  collection  of  license  charges 
for  those  activities,  failed  to  provide  a method  for  de- 
termining where  the  funds  derived  from  said  license  charges 
were  to  toe  placed.  Tho  only  statutory  definition  of  the 
term  "re venue”  to  bo  found  la  contained  in  Section  10910, 
H.o.  Mo.  1939,  where,  in  part,  it  provides: 
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,f  x * Whenever  the  term  revenue 

la  used  In  this  article  It  shall  be 
understood  and  taken  to  mean  the  ordi- 
nary or  general  revenue  to  be  used  for 
the  current  expenses  of  the  county  as 
Is  provided  by  this  article  regardless 
of  the  source  from  which  derived,  # -ji-  ” 

The  question  presented  Is  whether  or  not  the  revenue 
derived  from  these  license  charges  is  assignable  to  a 
special  fund  or  whether  said  revenue  must  be  assigned  to 
the  general  revenue  fund  from  which  the  county  expendi- 
tures must  come. 

Section  10911,  Laws  of  1943,  page  850,  provides  that 
the  County  Court  shall  classify  proposed  expenditures  in 
six  definite  categories.  Section  10914,  Laws  of  1943, 
page  652,  provides  that  the  County  Court  shall  show  the 
estimated  expenditures  for  the  year  by  classes.  These 
classes,  by  statute,  stand  in  priority  to  eaoh  other, 
therefore  a class  one  obligation  must  be  paid  before  any 
other  subsequent  class  obligation  Is  payable.  If  the  funds 
that  are  to  be  derived  from  the  charges  for  licenses  for 
liquor  and  pool  table  licenses  are  assigned  to  a class 
other  than  the  general  revenue  fund,  it  would,  in  effect, 
destroy  the  priority  of  classes  for  which  the  statute  pro- 
vides, In  other  words,  if  the  priority  provided  for  in 
Sections  10911  and  10914,  as  to  the  paying  of  obligations 
as  to  classes,  is  to  stand,  there  can  be  no  ear-marking 
of  funds  derived  from  a particular  source.  In  fact,  the 
quotation  from  Section  10910  clearly  shows  that  tho  source 
of  the  income  to  the  county  Is  not  the  criterion  to  be 
used  In  determining  whether  funds  are  special  or  general 
revenue  funds.  Unless  specific  statutory  authority  for 
the  proposal  you  suggest  is  found,  it  would  be  most  illog- 
ical to  conclude  that  a county  can  determine  into  which 
class  funds,  regardless  of  source,  are  to  be  deposited 
when  one  considers  the  direction  of  the  Legislature  that 
monies  are  to  be  paid  out  In  priority  as  to  class. 

It  seems  apparent  the  Legislature  contemplated  that 
all  revenue  be  considered  general  revenue,  unless  raised 
by  special  levy,  when  it  determined  that  certain  classes 
of  obligations  were  to  be  paid  in  priority.  If  certain 
obligations  wore  not  prior  to  other  obligations,  it  would 
have  been  an  unnecessary  act  on  the  part  of  the  Legislature 
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to  have  established  priority  among  various  classes  of 
county  obligations. 


Conclusion, 

Therefore,  this  office  must  conolude  that  there  is 
no  authority  for  the  County  Court  or  any  county  officer 
to  declare  that  funds  from  & particular  source  may  be  de- 
posited In  a particular  fund.  Further,  that  funds  derived 
from  license  charges  for  liquor  and  pool  table  activities 
must  be  deposited  into  the  general  revenue  fund. 


Respectfully  submitted. 


APPROVED* 


WILLIAM  C,  CLAIR 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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ELECTIONS:  County  court  can  consolidate 

LIQUIDATED  COUNTY  SCHOOL  FUNDS:  two  or  more  election  precincts 

in  the  county  regardless  of 
township  boundaries . 


September  8,  1947 


Honorable  W.  C.  Frank 
Prosecuting  Attorney 
Adair  County 
Kirksville,  Missouri 


Dear  Mr.  Frank: 

This  is  in  reply  to  your  letter  of  September  3 , 1947, 
requesting  an  opinion  from  thi3  department,  which  reads  as 
follows : 

"The  County  Court  has  called  a special 
election  as  provided  in  the  Laws  of 
Missouri  for  1945  found  on  page  876, 
providing  for  holding  elections  upon 
the  proposal  to  distribute  annually 
the  capital  of  the  liquidated  school 
fund. 

"In  Adair  County  we  have  ten  townships 
and  twenty-nine  election  precincts  in 
said  townships  and  our  County  Court 
plans  on  having  three  election  precincts 
in  the  entire  County  for  this  election 
and  think  that  they  have  the  right  to  do 
so  by  the  authority  of  House  Bill  No.  155 
passed  by  the  64th  General  Assembly. 

"Query:  Does  the  County  Court  have  power 
and  authority  under  House  Bill  155  to 
consolidate  the  election  precincts  into 
three,  or  do  they  merely  have  the  power 
to  consolidate  two  or  more  precincts  in 
a township? 

"It  will  be  greatly  appreciated  if  you 
could  give  us  an  opinion  at  the  earliest 
opportunity  so  that  we  will  have  it  in 
time  for  this  election  which  will  be  on 
October  21." 


Frank 
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Section  1 of  Senate  Bill  Ho*  186  of  the  GSrd  General 
Assembly,  found  in  Laws  of  Missouri  1945,  page  87S,  under 
which  the  county  cornet  called  said  special  election,  pro- 
vides : 

"Whenever  there  shall  be  presented  to 
the  body  having  in  its  charge  the  cap- 
ital of  the  county  and  township  school 
funds  of  any  county  or  the  City  of  St* 

Louis  a petition,  signed  by  qualified 
electors  of  said  county  or  the  city  of 
St*  Louis  equal  In  number  to  five  per 
cent  of  the  voters  casting  a ballot  In 
said  county  or  the  Qity  of  St,  Louis 
for  the  office  of  governor  at  the  last 
preceding  general  election  at  which  said 
office  was  voted  upon,  praying  that  the 
proposal  be  submitted  to  the  qualified 
electors  for  making  annual  distribution 
of  the  capital  of  the  liquidated  school 
fund,  such  body  shall  cause  an  election 
to  be  held  upon  said  proposal,'* 

Section  2 of  that  act  was  repealed  by  House  fill  Ho* 

155  of  the  64th  General  Assembly  and  two  new  sections  were 
enacted  in  lieu  thereof,  to  be  Imown  as  Section  2 and  Section 
2a,  Section  2 now  reads,  in  part,  as  follows: 

’’Said  proposal  shall  be  submitted  at 
a special  election  to  be  held,  for 
that  purpose  within  sixty  days  after 
the  filing;  of  the  petition  therefor 
•or  at  the  next  general  election  held 
in  such  county,  Notice  of  such  ©lec- 
tion shall  be  given  by  publication  in 
some  newspaper  of  general  circulation 
within  the  county  or  City  of  St,  Louis 
for  not  more  than  two  weeks,  the  last 
insertion  to  not  be  longer  than  one 
week  prior  to  the  date  of  such  ©lection. 

The  proposal  shall  he  submitted  on  a 
ballot  in  substantially  the  following 
form: 

For  annual  distribution  of  the  cap- 
ital of  the  liquidated  county  and 
township  school  funds. 
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Against  annual  dlotrlbutlon  of  the 
capital  of  th©  liquidated  county 
and  township  school  funds. 

£’.aid  ballot  shall  oarry  upon  it  instruc- 
tions to  the  voters  to  strike  out  the 
statement  not  indicating  their  preference. 

Tho  voting  shall  take  place  at  the  regular 
election  precincts  in  the  area  wherein 
such  election  shall  be  hold,  unless  the 
election  districts  or  precincts  are  con- 
solidated as  hereinafter  provided,  and 
the  judges  and  clerks  thereof  Bholl  be 
selected  by  the  board  having  authority  to 
make  such  appointments  for  general  elec- 
tions. Judges  and  clerks  shall  be  the 
same  in  number  at  each  election  precinct 
as  is  provided  by  law  for  general  ©lec- 
tions, unless  reduced  in  number  as  pro- 
vided in  bccVlon  2a;  ana  tiaey  shall  receive 
tho  same  compensation  as  may  be  providod 
for  judges  and  clerks  serving  at  general 
elections*  •;>  « o" 

(Underscoring  indicates  now  matter,  } 

Section  2a  provides  as  follows: 

"The  oounty  courts  in  the  several  counties 
of  this  3tate  in  relation  to  any  election 
upon  tho  proposal  to  distribute  annually 
the  capital  of  the  liquidated  school  fund 
shall  have  the  power  and  authority,  in  its 
discretion,  to  consolidate  two  or  more 
election  districts  or  precincts  in  their 
respective  counties,  and  to  use  in  such 
election  districts  or  precincts  the  number 
of  Judges  and  clerks,  not  to  exceed  two  of 
each,  that  it  may  deorn  necessary." 

The  question  presented  is  whether  or  not  the  county  court 
la  limited,  under  the  provisions  of  the  above  section,  to  the 
consolidation  of  two  or  more  election  precincts  in  each  town- 
ship in  the  county,  we  believe  tho  language  of  tho  statute 
is  quite  clear  in  providing  that  the  county  courtgnny,  in  its 
discretion,  consolidate  two  or  more  election  precincts  in  the 
county  for  the  purpose  pf  said  election. 
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whore  a statute  is  plain  and  admits  of  but  one  meaning, 
there  is  no  room  for  construction  and  It  must  bo  gi von  effect 
aa  bitten,  Tho  cornet  may  not  aooreh  for  a meaning  beyond 
the  statute  itself.  Thompson  v,  Giratt,  95  red,  2nd  214; 
Sv/arts  v,  Siegel,  117  Fed,  . 13,  54  C.C.A*  399;  State  ox  rol. 
T'eH  v,  PM  Hips  Petroleum  Co,,  349  J,!o.  360,  160  O.'V,  (2d) 

V64;  st,  Louis  Amusement  Go,  v,  b t • Louis  County,  347  Ro,  456, 
14/  lS , v'> « (-^d)  GG7;  date  ox  rel,  Jacobsiiieyer  v,  Thatcher,  330 
Mo,  G22,  92  n.b.  (2d)  540;  Cunaaino  v,  Kansas  City  Publio 
Service  Co.,  334  Mo,  672,  66  L.iV.  (2d)  920. 

If  the  bounty  court  reasonably  believes  that  a small 
number  of  election  precincts  in  the  county,  throo  in  tills 
case,  is  sufficient  for  the  purpose  of  a special  election, 
under  the  provisions  of  Donate  Bill  Ijo.  186  of  the  Cord 
General  assembly.  Laws  of  1945,  page  876,  as  amended  by 
^.ouse  ;111  Lo,  155  of  the  64th  l e moral  Assembly,  tlio  county 
court  13  vested  with  the  power  and  authority  to  so  declare. 

All  election  precincts  in  the  county  are  subject  to  ouch 
consoli datlon  regardless  of  tovvnsliip  boundaries. 


Conclusion, 

It  Is,  therefore,  the  opinion  of  this  department  that 
the  county  court  has  the  authority  to  consolidate  two  or  more 
election  precincts  in  the  county  for  the  purpose  of  votin'"  in 
a special  election  on  the  proposal  to  distribute  amiually^the 
capital  of  the  liquidated  county  school  funds.  Said  consoli- 
dation may  be  made  regardless  of  townshlu  boundaries. 


Kospoctf ully  submitted. 


DAVID  BO  HI  JELLY 

•.  Assistant  Attorney  General 

APPROVED: 


J.  lh  TAYLOR 

Attorney  General 
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TOWNSHIP  COLLECTORS:  Township  collectors  are  not  required 
' to  turn  over  tax  books  until  after 

their  final  settlement  with  the 
county  court. 


October  28,  1947 


Honorable  Robert  C*  Frith 
Pro3eouting  Attorney 
Livingston  County 
Chillicothe,  Missouri 


Dear  Mr,  Frith: 

This  Is  in  reply  to  your  letter  of  October  16,  1947,  in 
which  you  requested  nn  opinion,  as  follows: 

"The  County  Treasurer  and  the  various 
Township  Collectors  are  in  somewhat  of 
a disagreement  as  to  whether  the  tax 
books  for  1947  should  be  turned  over 
to  the  County  Treasurer's  office  on 
January  1,  1940,  and  if  not  on  that 
date,  then  when  should  they  be  turned 
over  to  tho  County  Treasurer,  This 
County  is  a County  of  third  class, 
under  Township  organization*  I would 
appreciate  it  If  you  would  send  me 
' an  opinion  on  thi3  matter," 

It  is  our  understanding  that  the  township  collectors 
continue  the  collection  of  taxes  until  March  1 of  the  year 
following  the  one  In  which  tho  taxes  wore  assossed, 

Section  14000,  R,0*  1939,  reads,  in  part,  as  follows: 

"The  township  collector  of  each  town- 
ship shall,  at  the  term  of  the  county 
court  to  be  held  on  the  first  Monday 
In  March  of  each  year,  make  a final 
settlement  of  his  accounts  with  the 
county  court  for  state,  county,  school 
and  township  taxes  and  produce  receipts 
from  the  proper  officers  for  all  school 
and  township  taj^es  collected  by  him. 
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leaa  his  commission  on  same,  at  which  time 
ho  shall  pay  over  to  the  county  treasurer 
and  ex  officio  collector  all  moneys  re- 
maining in  his  hands,  collected  by  him  on 
state  and  county  taxes,  and  'shall  at  the 
same  time  make  his  return  of  all  delinquent 
or  unpaid  taxes,  as  required  by  law,  and 
shall  make  oath  before  said  court  that  he 
has  exhausted  all  the  remedies  required  by 
law  for  the  collection  of  said  taxes.  He 
shall  also,  on  or  before  the  twentieth  day 
of  March  in  each  year,  make  a final  settle- 
ment with  the  township  board,  •» 

Under  Section  14000,  above,  the  collectors  are  required 
to  make  their  final  settlements  at  the  term  of  court  to  be 
held  on  the  first  Monday  of  March*  It  seems  to  be  necessarily 
Implied  that  if  they  collect  taxes  through  January  and  February, 
they  must  have  their  books  in  order  to  carry  out  these  duties. 
Further,  they  must  have  their  books  in  order  to  make  their  final 
settlements,  So  it  would  seem  that  they  shotild  have  some  con- 
trol over  the  books  until  their  final  settlements  with  the 
court,  Section  13990,  R,d*  1939,  reads  as  follows; 

"At  the  meeting  of  the  county  court  on 
the  first  Monday  in  March  in  each  year, 
or  at  such  other  time  as  may  be  directed 
by  law,  the  county  treasurer  shall  make 
a full  and  complete  settlement  of  his 
accounts,  and  exhibit  his  books  and 
vouchers  relating  to  the  same,  which 
settlement  of  his  accounts,  when  accepted 
by  the  court*  shall  be  entered  of  record 
by  the  county  clerk, ” 

Under  this  section,  it  is  the  duty  of  the  county  treasurer, 
who  is  also  ex  officio  collector,  to  make  his  final  settlement 
with  the  court  at  the  meeting  on  the  first  Monday  in  March, 
Undoubtedly,  he  also  needs  the  books  to  make  his  settlement 
and  should  receive  them  from  the  township  collectors  for  that 
purpose.  This  would  seem  to  imply  that  the  county  court  should 
allow  the  treasurer  a reasonable  time  in  which  to  complete  his 
accounts  and  perfect  his  settlement  with  the  court. 

It  seems  that  the  matter  of  the  exact  date  that  the  ex 
officio  collector  should  receive  the  tax  books  is  really  one 
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for  cooperation  between  officials  involved,  He  have  been 
unable  to  find  any  law  which  requires  the  township  collectors 
to  turn  over  the  tax  books  for  1947  on  January  1,  1948,  It 
is  logical  and  reasonable  that  if  the  collectors  continue  to 
make  collections  during  the  months  of  January  and  February, 
they  should  have  the  books  for  that  purpose. 


Conclusion, 

It  is  the  opinion  of  this  department  that  the  township 
collectors  are  not  required  to  turn  over  the  tax  books  for 
1947  on  January  1,  1948,  but  that  the  books  should  be  turned 
over  to  the  ex  officio  collector  after  the  final  settlements 
of  the  township  collectors  with  the  county  court. 


Respectfully  submitted. 


JOHN  Zi,  MTY 

■'  Assistant  Attorney  General 

APPROVED?  - * 


J.  E.  TAYLOR 
Attorney  General 
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MAGISTRATES: 


If  reason  for  change  of  venue  is  bias  and 
prejudice  of  inhabitants  of  a county,  venue 
must  be  awarded  to  magistrate  in  adjoining 
county.  Magistrate  has  no  authority  to 
require  proof  of  such  bias  and  prejudice. 


September  11,  1947 


FILE  0 


Honorable  Joseph  H,  Garrett  / ' i 

Judge  of  the  Magistrate  Court  / 

First  Division,  St.  Louis  County 
Clayton,  Missouri 


Dear  Judge  Garrett; 


Tills  Is  in  reply  to  your  letter  of  recent  date  requesting 
an  opinion  from  this  department,  which  reads  as  follows; 


"As  Magistrate,  First  District  of  Gt, 
Louis  County,  I respectfully  request 
your  office  at  Its  earliest  convenience 
to  give  me  an  opinion  on  the  following 
questions;  b 


I.  In  a county  of  250,000  to  650,000, 
where  change  of  venue  is  filed  under 
3ec,  4 of  Sec,  76,  Sen,  Bill  207  (i.e., 
bias  and  prejudice  of  inhabitants  of 
the  county),  is  cause  to  be  3ent 

(a)  to  Magistrate  of  an  adjoining 
County,  as  provided  in  general 
statewide  provisions  of  Sec,  77 
of  said  Act, 

OR 

(b)  to  the  Circuit  C6urt  of  same 
County,  as  occurs  under  Sec, 

77  applying  to  changes  of  venue 
when  there  is  no  other  Magis- 
trate In  the  County  where  taken? 

and 

”11 « In  vlev/  of  the  provisions  of  Sec,  77 
(that  Magistrate  where  a change  of  venue 
is  filed  loses  jurisdiction  upon  filing  of 
the  affidavit),  where. change  of  venue  affi- 
davit is  filed  under  Dec,  4 of  Sec,  76, 
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Sen,  Bill  207  (as  In  I.above),  has  Magis- 
trate any  right  or  authority  to  require 
proof  of  such  'bias  and  prejudice  of  the 
Inhabitants  of  the  County*  as  in  criminal 
cases  in  Circuit  Court? 

"This  problem  is  becoming  acute  here  be- 
cause of  efforts  of  attorneys  for  defend- 
ants in  unlawful  detainers  to  force  cases 
into  the  already  over-crowded  dockets  of 
the  Magistrate  Courts  in  the  City  of  St, 

Louis,  when  such  cases  are  filed,  and  the 
property  lies  in  St.  Loui3  County,  If 
I,  (a)  above  is  ti  e correct  solution,  such 
cases  will  have  to  be  sent  into  the  City 
Courts,  or  into  surrounding  rural  counties, 
it  Y/oulcl  seem, " 

Section  76  of  Senate  Bill  No,  £07  of  the  63rd  General 
Assembly,  Lav/a  of  1945,  page  789,  -providing  for  change  of 
venue  in  civil  cases  pending  before  magistrates,  reads  as 
follows  s 

"Hither  party  shall  be  entitled  to  change 
of  venue  in  any  civil  cause  ponding  be- 
fore a magistrate,  if  he  shall,  before  the 
jury  is  'sworn  or  the  trial  is  commenced 
before  the  magistrate,  file  an  affidavit 
that  the  magistrate  is  a material  witness 
for  him,  without  whose  testimony  he  can- 
not safely  proceed  to  trial,  or  that  he 
is  near  of  kin  to  either  party,  stating 
in  what  degree,  or  that  he  cannot  have  a 
fair  and  impartial  trial  before  such 
magistrate  on  account  of  his  bia3  or 
prejudice,  or  that  he  cannot  have  a fair 
trial  In  the  county  on  account  of  bias 
and  prejudice  of  the  inhabitants  of  such 
county,  which  affidavit  shall  be  made 
either  by  a party  to  a suit  pending  or  by 
said  party *s  agent  or  attorney," 

If  the  affidavit  requesting  a change  of  venue  states  as 
cause  for  such  change  of  venue  that  the  magistrate  is  a material 
witness  in  the  case,  without  whose  testimony  he  cannot  safely 
proceed  to  trial,  or  that  the  magistrate  is  near  of  kin  to 
either  party,  stating  in  what  degree,  or  that  there  cannot  be 
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a fair  and  impartial  trial  before  such  magistrate  on  account 
of  his  bias  or  prejudice,  the  magistrate  must  award  tho  venue 
to  some  competent  magistrate  in  the  county,  if  there  bo  one, 
unless  the  party  asking  for  a change  of  venue  shall  in  his 
affidavit  state  that  another  magistrate  in  the  county  is  a 
material  witness  for  him,  without  whose  testimony  he  cannot 
safely  proceed  to  trial,  or  that  he  is  near  of  kin  to  either 
party,  stating  in  what  degree,  in  which  case,  or  in  the  event 
there  is  no  other  magistrate  in  the  county,  the  case  shall  be 
certified  to  the  circuit  court  for  trial  as  if  originally 
filed  in  the  circuit  court,  however,  if  said  change  is  re- 
quested on  account  of  bias  or  prejudice  of  inhabitants  of  the 
county,  venue  must  be  awarded  to  the  magistrate  of  some  ad- 
joining county  for  trial, 

beet ion  78a,  Laws  of  1945,  page  790,  is  applicable  only 
to  counties  having  250,000  to  650,000  inhabitants,  but  does 
not  modify  tho  foregoing  with  respect  to  those  counties.  Said 
section  relates  only  to  the  procedure  employed  to  effect  a 
change  of  venue  in  and  from  those  counties.  In  other  words , 
the  only  change  made  by  said  section  from  the  general  sections 
relates  to  the  time  of  transfer  of  the  case  and  the  notice  to 
the  parties  involved. 

with  respect  to  the  second  question  presented,  we  direct 
your  attention  to  the  language  of  the  statutes.  Lection  77, 
Laws  of  1945,  page  789,  provides  that  "upon  the  filing  of  the 
affidavit  in  due  time,  requesting  change  of  venue,  the  magis- 
trate must  allow  tho  change  of  vonue  and  enter1  an  order 
accordingly,"  and  Lection  7Ea  provides  that  "In  fill  counties 
having  250,000  to  650,000  inhabitants,  upon  filing  an  appli- 
cation and  affidavit  for  a change  of  venue  in  due  time  the 
magistrate  must  allow  the  change  of  venue  and  note  same  on 
his  docket.'*  we  believe  the  above  provisions  are  mandatory 
and  require  the  magistrate  to  \allovv  a change  of  venue  when 
the  proper  application  and  affidavit  requesting  such  change 
of  venue  are  filed  in  due  time,  ctate  v«  Price,  111  ho*  App. 
423,  85  b.W.  922;  dt&te  v.  buperior  Court  in  and  for  City 
and  County  of  Can  Francisco,  14  Cal.  App,  2nd  718,  58  pac* 

2nd  1322;  Morris  v.  Karr,  342  ho.  179,  114  L.W.  (2d)  962. 
bald  change  of  venue  is  then  a matter  of  right  and  not  within 
the  discretion  of  the  court.  Ralston  v.  Ralston,  Mo.  App*, 

166  b,vy.  (2d)  235,  l.c.  237;  Dowling  v.  Allen  and  Company, 

88  ho.  293,  l.c.  2S9,  300;  Douglass  v . White,  134  Mo."  228, 
l.c,  233,  234,  34  ,3.u.  067.  This  being  the  case,  tho  magis- 
trate has  no  authority  to  require  proof  of  "bias  or  prejudice 
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of  the  inhabitants  of  the  county”  when  said  cause  is,  stated 
to  be  the  basis  for  such  change  of  venue* 


Conclusion* 

therefore,  it  is  the  opinion  of  this  department  that 
when  the  proper  application  and  affidavit  requesting  a change 
of  venue  in  a civil  case  pending  before  a magistrate,  for  the 
2’cason  that  the  inhabitants  of  the  county  are  biased  and  prej- 
udiced, are, filed  in  due  time  the  magistrate  must  award  the 
venue  to  a magistrate  of  some  adjoining  county  for  trial,  it 
is  further  the  opinion  of  this  department  that  the  magistrate 
has  no  authority  to  require  proof  of  such  "bias  or  prejudice 
of  the  inhabitants  of  the  county.” 


Respectfully  submitted. 


, DAVIS  IX) BUELL Y 

assistant  Attorney  General 

APPROVED: 


J.  ft.  TAYLOR 

Attorney  General 


DDsml 


I 


f 


/ 


/■  ' 


, l ~ \ 

LABOR:  1 ) 

WORKMEN'S  COMPENSATION:  ) 
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The  Division  of  Workmen's  Compensation  h .s  the  power 
to  appoint  an  assistant  or  deputy  to  the  Director  to 
whom  the  latter  may  delegate  the  authority  to  per- 
form the  ministerial  acts  of  his  office. 


l ' _ . 

FILED 

April  25,  1947 

1 N>  '■ 

Honorable  Spencer  H.  Givens,  Director 
Division  of  Workmen's  Compensation 

Jefferson  City,.  Missouri 

/'U 

Dear  Sir* 

We  hereby  acknowledge  reeeipt  of  your  letter  of  recent 
date  requesting  an  opinion  from  this  department,  reading  as  fol- 
lows: 

am  respectfully  requesting  your 
opinion  on  the  questions  raised  by  the 
problem  of  administration  stated  below: 

"The  Division  of  Workmen**  Compensation 
is  a reorganisation  of  the  old  Workmen's 
Compensation  Commission  and  is  a part  of 
the  new  Department  of  Labor  and  Industrial 
Relations,  Reorganisation  was  effected 
by  Senate  Bill*  246  and  248  of  the  Sixty- 
Third  General  Assembly. 

"The  executive  head  of  the  Division  is  a 
director  under  the  provisions  of  Section 
12  (a)  of  Senate  Bill  No.  246  of  the  Sixty- 
Third  General  Assembly.  Nowhere  is  there 
eet  up  specific  provisions  for  the  Director 
to  ttstme  an  {Assistant  to  act  in  his  absence 
nor  an  executive  secretary  or  chief  olerk 
to  whom  could  be  assigned  certain  work 
such  as  the  certification  of  documents  and 
papers.  After  nine  months  of  directing  the 
affairs  of  the  Division,  I feel  that  the 
best  and  most  effieient  administration  of 
the  Workmen's  Compensation  Law  oalls  for 
the  assistants  I have  mentioned  above. 

"•Authority,  I believe,  is  given  generally 
in  Section  5747  above  cited,  beginning  with 
line  27  and  ending  with  line  29  on  page  9 
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of  Senate  Bill  248,  which  citation  reads! 

♦The  Division  may  appoint  or  employ  auoh 
other  persons  as  may  he  neoeaaary  to  the 
proper  administration  of  this  chapter. *" 

The  question  to  he  considered  is  whether  an  officer  or  a 
Commission  can  appoint  or  employ  a deputy  or  an  assistant  without  being 
given  specific  legislative  authority  to  do  so.  Under  the  provisions  of 
the  statutes  applying  to  your  department,  no  suoh  speoifio  legislative 
authority  is  conferred  upon  it  > however,  under  Seotlon  8747,  R,  8.  Mo, 
1989,  as  amended  by  Senate  Bill  248  of  the  Sixty* Third  General  Assembly 
your  Division  is  given  the  power  to  appoint  or  employ  suoh  persons  as 
may  be  necessary  to  the  proper  administration  of  your  department* s af- 
fairs, 

v 

In  view  of  the  fact  that  your  department  does  not  have  the 
power  to  appoint  or  employ  deputies  or  assistants  by  speoifio  statutory 
authority,  it  is  advisable  to  inquire  whether  suoh  power  of  appointment 
was  given  an  officer  at  common  law.  The  Courts  of  this  state  have  only 
touched  this  question  In  one  case  and  then  perhaps  the  language  of  the 
case  mi  ht  be  considered  dlotum*  However,  in  46  Corpus  Juris  1062,  Sec- 
tion 880,  we  find  the  following  statement* 

"At  Common  Law,  however,  public  offioers 
may  appoint  deputies  for  the  disoharge  of 
ministerial  duties,  except  where  the  law 
requires  the  duty  to  be  performed  by  the 
principal  in  person,”  Citing  Hunter  vs, 

Hemphill,  6 Mb,  106 

Taking  the  above  statement  as  authority  along  with  the  ease  oited,  it 
would  appear  that  your  Division  would  have  authority  to  appoint  an  As- 
sistant or  Deputy  Director, 

It  might  further  be  added  that  the  Division  is  given  the  power 
and  the  discretion  to  "appoint  or  employ  suoh  other  persons  as  may  be 
necessary  to  the  proper  administration  of  this  chapter,”  If  your  depart- 
ment in  its  discretion  oonsiders  that  an  assistant  or  deputy  to  the  Di- 
rector Is  necessary,  for  the  proper  administration  of  its  affairs,  then 
under  the  aforesaid  provision  it  surely  would  have  the  power  to  appoint 
or  employ  suoh*  It  seems  apparent  that  the  Legislative  intent  was  that 
your  Division  should  have  authority  to  appoint  or  employ  suoh  assistant, 
or  deputy  if  needed.  Statutes  which  are  not  completely  clear  should  be 
oonstrued  so  as  to  ascertain  and  give  effect  to  the  legislative  intent 
expressed  therein.  See  Pugh  vs*  St*  Louis  Polios  Relief  Ase*n.f  179  S, 

W,  (2d)  927,  287  Mo.  App,  922|  Haynes  vs*  Unemployment  Compensation  Com- 
mission, 188  S,  W,  (2d)  77,  858  Mo.  540. 
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Further,  statutes  should  be  construed  in  a manner  destined 
to  produce  sensible  results  and  should  not  be  construed  in  a manner 
to  effect  an  absurdity.  State  vs.  Irvine,  72  S.  W.  (2d)  96,  336  Ho, 

61,  If  we  were  to  construe  this  statute  as  holding  that  you  could 
not  appoint  or  employ  an  assistant  or  deputy  to  the  Director,  then 
a result  might  be  reached  whereby  the  affairs  of  your  Division  would 
be  at  a standstill  due  to  your  possible  illness  or  absence  from  the 
State  and  resultant  inability  to  perforin  some  ministerial  act.  This 
certainly  was  not  the  intent  of  the  Legislature, 

It  further  might  be  pointed  out  that  practically  every  depart- 
ment in  the  State  government  hae  some  person  (although  each  department 
may  have  a different  designation  for  such  officer)  Who  in  the  absenoe 
of  the  department  head,  can  perform  the  ministerial  acts  of  such  offiee. 
It  is  not  reasonable  to  believe,  therefore,  that  your  department  should 
be  denied  this  authority. 

However,  as  pointed  out  above  if  any  statute  requires  a minis- 
terial act  to  be  performed  by  the  officer  or  commission  in  person,  then 
the  deputy  or  assistant  may  not  act  for  his  principal.  Further,  on  all 
papers  that  require  the  signature  of  the  principal  the  deputy  must  sign 
the  principal's  name  and  add  his  name  as  deputy  or  assistant. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  tlrt  under 
Seotion  3747,  R*  S,  Mo,  1939,  as  amended  by  Senate  Bill  No*  248  of  the 
Sixty-Third  General  Assembly,  your  Division  has  the  authority,  if  in 
its  considered  discretion  it  is  necessary  to  insure  the  proper  adminis- 
tration of  your  affairs,  to  appoint  or  employ  an  assistant  or  deputy  to 
the  Director  to  idiom  the  latter  may  delegate  the  authority  to  perform 
the  ministerial  acts  of  his  office, 

Respeotfully  submitted. 


JOHN  3,  PHILLIPS 
Assistant  Attorney  General 

APPROVED* 


J.  E*  TAYLOR 
Attorney  General 
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CEMENT  aYSTEM: 


Section  8,  subsection  (^L),  paragraph  (a) 
of  House  Bill  507,  not  retroactive  in 
its  operation. 


Mr.  F*  L>.  Giore 
secretary 

Police  Retirement  Board 
Kansas  City,  Missouri 


Hear  sir  * Giore : 


This  is  in  reply  to  your  letter  of  j June  2,  1947, 
requesting  an  opinion  of  this  department,  which  reads  as 
follows: 

“Under  the  Police  Retirement  law  known 
as  House  Bill  484,  which  passed  the  ia  st 
previous  session  of  the  legislature  and 
approved  June  12,  1946,  authorized  the 
paymaster  of  the  Board  of  Police  Commis- 
sioners to  deduct  4 fi  of  the  salary  of  a 
policeman  to  be  applied  as  his  contribu- 
tion to  the  Police  Retirement  Fund.  I 
refer  you  fco> ; ectlon  8 of  House  Bill  424* 

‘'House  Bill  307  passed  by  the  current 
state  legislature  and  approved  Jim©  8, 

1947,  is  an  amendment  to  House  Bill  484. 

I refer  you  to  Bection  8,  sub-division  1 
of  that  bill  which  provides: 

“»that  such  deductions  shall  not  ex- 
ceed $10*00  during  any  one  month* * 

“since  June  15,  1946,  deductions  have 
been  made  on  the  basis  of  4%,  and  we  have 
in  several  Instances  deducted  in  excess 
of  $10,00  per  month  in  keeping  with  the 
law,  How  that  the  contribution  of  mem- 
bers is  reduced  to  a sum  not  exceeding 
$10.00  per  month,  is  it  proper  and  can  we 
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refund  to  the  members  all  In  excess  of 
$10.00  per  month  that  we  have  collected 
to  this  date? 

’’House  Bill  424  is  shown  in  the  Beptoinber 
pamphlet  of  the  Missouri  Revised  statutes 
Annotated  at  pages  158  to  167  both  inclu- 
sive, and  the  particular  section  to  which 
I refer  is  shown  on  page  165  of  said  pamph- 
let as  section  9476*108,  under  the  head  of 
deductions  from  Compensations. * 

“I  am  handing  herewith  for  your  convenience 
House  Bill  307  as  it  is  not  yet  shown  In 
the  annotated  or  mother  statutes  and  refer 
you  to  Section  8,  Paragraph  1,  thereof* 

“I  would  greatly  appreciate  an  early  reply 
to  this  letter  as  it  is  important  that  we 
make  our  records  conform  to  your  ruling. “ 

Section  9476.108,  Mo.  R.b.A. , -of  the  law  setting  up 
a Police  Retirement  by stem  in  cities  of  300,000  to  500,000, 
provides  in  part: 

‘*(1)  (a)  fhe  Board  of  Police  Commis- 

sioners shall  deduct  or  cause  to  be-  de- 
ducted from  the  compensation  of  each 
member  until  retirement  an  amount  equal 
to  4$  of  said' compensation.  The  sum  so 
deducted  shall  be  paid  by  the  Board  of 
• Police  Commissioners  monthly  or  semi- 
monthly to  the  Retirement  Board  to  be 
credited  by  him  to  the  Pension  Fund." 

•Section  8,  subsection  (1),  paragraph  (a)  of  House 
Bill'  307  of  the  64th  General  Assembly,  with  an  emergency  clause 
amending  the  above  section,  is  as  follows: 

“The  Board  of  Police  Commissioners 
shall  deduct  or  cause  to  be  deducted 
from  the  compensation  of  each  member 
until  retirement  an  amount  equal  to 
4$  of  said  compensation;  provided, 
however,  that  such  deduction  shall  not 
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exceed  flO  during  any  one  month,  'the 
sura  so  deducted  shall  be  paid  by  the 
Board  of  Police  Commissioners  monthly 
or  semi-monthly  to  the  Retirement  Board 
to  be  credited  by  him  to  the  Pension 
Fund." 

ihe  question  for  our  consideration  is  whether  that 
part  of  Section  8,  subsection  (l),  paragraph  (a),  which  pro- 
vides "that  such  deduction  shall  not  exceed  $10  during  any  one 
month,"  is  retrospective  in  operation,  thereby  authorizing  re- 
funds to  members  who  have  contributed  in  excess  of  $10  per 
month  since  the  effective  date  of  the  Police  Retirement  system 
law.  Retrospective  lav/s  are  those  which  take  away  or  impair 
vested  rights  acquired  under  existing  laws*  or  create  a new 
obligation,  impose  a new  duty  or  attach  a new  disability  In 
respect  to  transactions  or  considerations  already  past.  It  is 
a general  rule  of  law  that  statutes  are  held  to  operate  pros- 
pectively, In  Lucas  v*  Murphy,  156  B.  w.  (2d)  686,  the  court 
said  at?  page  690: 

a Regardless  of  the  type  of  legis- 
lation under  consideration,  'In  the  con- 
struction of  statutes  the  uniform  rule 
. is  that  they  must  be  held  to  operate 
prospectively  only,  unless  the  Intent  is 
clearly  expressed  that  they  s:iall  act 
retrospectively,  or  the  language  of  the 
statute  admits  of  no  other  construction, ' 

Jamison  v,  Zausch,  227  Mo,  406,  417,  126 
.£S,W,  1023,  1027,  21  Ann,  Gas,  1132;  2 
Cooley,  Taxation,  Bee,  514,  p.  1145;  2 
Lewis -Sutherland,  statutory  Construction, 

Sec,  642,  p,  1157;  Const,  Mo,  Art,  2, 

Sec.  15. ” 

In  Home  Indemnity  Co,  v,  Btate  of  Missouri,  78  Fed, 
(2d)  391,  It  was  held,  at  page  394: 

"A  careful  reading  of  the  statute  satis- 
fies that  its  provisions  were  Intended 
to  operate  prospectively.  It  is  an 
elemental  rule  of  construction  that  a 
statute  ought  not  to  be  construed  to 
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operate  retrospectively  In  the  ab- 
sence of  clear,  strong,  and  impera- 
tive language  commanding  it*  * * #** 

And  also,  in  the  case  of  ..©stern  lac*  R,  Corporation 
v*  Baldwin,  89  Fed,  (2d)  269,  where  the  court  said,  at  page 
273; 

‘’The  question  Is  certainly  not  free 
from  doubt,  but  a general  rule  of 
statutory  construction  followed  by  the 
federal  courts  Is  ’that  a retrospective 
operation  will  not  be  given  to  a statute 
v/hich  interferes  with  antecedent  rights, 
or  by  which  human  action  is  reghlated, 
unless  such  be  the  unequivocal  and  in- 
flexible import  of  the  terms,  and  the 
manifest  intention  of  the  legislature,’ 

*“ 

There  Is  no  Intention  expressed  to  construe  the  above 
amendatory  section  retrospectively.  The,  only  change  in  section 
8,  subsection  (1),  paragraph  (a),  was  the  addition  of  the  pro- 
viso limiting  deductions  or  contributions  to  ^10  per  month* 

In  the  absence  of  such  Intention,  and  clear  expression  In  the 
terms  of  the  statute,  we  cannot  give  the  retrospective  construc- 
tion, Ex  post  facto  construction  is  as  pernicious  as  ex  post 
facto  legislation  (188  Fed*  991), 

Amendatory  acts  are  not  given  retrospective  construction. 
However,  the  provisions  of  the  original  statute  that  are  repeated 
In  the  amendatory  statute,  are  to  be  considered  as  having  been 
the  law  from  the  time  they  were  first  enacted.  The  Springfield 
Court  of  Appeals  held  In  an  opinion  In  Mott  Btore  Co*  v,  st, 
bouiu  and  Gan  Francisco  Railroad  Co,,  173  Mo,  App,  189,  which  was 
later  approved  by  the  supreme  Court  In  £54  Mo,  654  (1*  c,  196, 

Mo*  App,); 

'*#  i*  « Again,  the  law  as  announced  in 
36  Cyc,  1223,  In  dealing  with  the  subject 
of  amendatory  acts  Is  as  follows; 

" ’Unless  required  in  express  terms  or  by 
clear  Implication,  an  amendatory  act  will 
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not  be  given  a retrospective  construc- 
tion# Proceedings  instituted,  orders 
Blade,  and  judgments  rendered  before  the 
passage  of  the  amendment  will  therefore 
not  be  affected  by  it,  but  will  continue 
to  be  governed  by  the  original  statute, 

.here  a statute,  or  a portion  thereof, 
is  amended  by  declaring  that,  as  amended, 
it  shall  read  as  follows,  and  'then  set- 
ting forth  the  amended  section  in  full, 
the  provisions  of  the  original  statute  ■ 
that  are  repeated  are  to  be  considered 
as  having  been  the  law  from  the  time  they 
were  first  enacted,  and  the  new  provi- 
sions are  to  be  understood  a3  enacted  at 
the  time  the  amended  act  takes  effect,1” 

section  0,  subsection  (1),  paragraph  (a)  of  House 
Bill  307,  therefore  dates  back  to  the  original  enactment  of 
the  Police  Retirement  system  lav;,  except  that  portion  provid- 
ing "that  such  - deduction  shall  not  exceed  $10  during  any  one 
month, ‘‘  which  took  effect  on  the.  date  of  the  approval  of  House 
Bill  307,  June  23,  1947,  and  became  operative  from  that  date. 


Conclusion  . 

7 

i’herefore,  it  is  the  opinion  of  this  department  that 
the  portion  of  section  8,  subsection  (1),  paragraph  (a)  of  House 
Bill  307  of  the  64th  General  Assembly,  providing  "that  such  de- 
duction shall  not  exceed  $10  during  any  one  month, M is  not  retro- 
spective in  operation  but  is  effective  from  the  date  of  the 
approval  of  said  House  Bill  307,  1.  e.,  June  23,  1947,  It  is 
our  further  opinion  that  the  Kansas  City  Police  Retirement  Board 
cannot  refund  to  the  members  of  the  Kansas  City  Police  Retire- 
ment Bystem,  that  amount  which  was  contributed  pursuant  to  sec- 
tion 9476,108,  Mo*  R,2»,A,,  by  each  member  in  excess  of  $10  per 
month. 


Respectfully  submitted. 


APPROVED ? 


DAVID  D0KMSU.Y 

Assistant- Attorney  General 


J,  E.  TAYLOR 
Attorney  General 

ID:  EG- 


COUNTY  COURTS:  Moneys  placed  in  wrong  funds  may  be 
COUNTY  FUNDS:  withdrawn  and  correctly  credited  to 
proper  fund  by  a nunc  pro  tunc  judg- 
ment of  County  Court. 


July  10,  1947 


Honorable.  R.  M.  Gifford 
Prosecuting  Attorney 
Milan,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  May 
6th  requesting  an  opinion  of  this  department  and  also  your 
letter  of  May  26th  supplementing  your  original  request. 
Omitting  caption  and  signatures,  your  letter  of  May  6th 
stated  as  follows: 

"In  March,  1947 > the  County  Court  of 
Sullivan  County  accepted  a bridge  in 
the  county  belonging  to  Big  Medicine 
Drainage  District  # 1 in  consideration 
of  the  payment  to  the  County  of  $600. 

Upon  receipt  the  Clerk  placed  such 
money  in  the  general  fund  and  now  the 
Court  desires  to  make  an  order  with- 
drawing such  sum  and  placing  it  in 
the  road  and  bridge  fund  for  use  during 
the  present  year. 

I advised  them  that  it  could  not  be  so 
withdrawn.  They  desire  your  opinion." 

Your  letter  of  May  26th  supplementing  the  above  further 
stated  the  following: 

"On  the  9th  day  of  May,  19^7>  you  re- 
quested additional  information  before 
rendering  an  opinion  as  to  transfer  of 
funds  from  general  fund  to  road  and 
bridge  fund  for  use  during  present  year 
by  County  Court  of  Sullivan  County. 

On  the  29th  day  of  December,  1944,  pe- 
tition  for  mandatory  injunction  was  sought 
by  Sullivan  and  Grundy  counties  to  com- 
pel Big  Medicine  Drainage  District  No.  1 
of  Grundy  and  Sullivan  Counties  to  build, 

repair  and  maintain  certain  bridges  where 
the  District's  ditch  intersected  public 
roads.  This  matter  finally  came  before 
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the  Supreme  Court  and  was  remanded  to  the 
lower  court.  In  February,  1947,  a judg- 
ment and  decree  was  agreed  upon  and  settle- 
ment reached  in  this  matter  and  a part 
of  this  judgment  recited  that  Sullivan 
County  was  to  accept  one  of  the  bridges 
in  issue  upon  the  payment  of  $600.00  by 
the  District.  That  sum  was  later  paid  and 
was  placed  in  the  general  funds  of  the 
county.  At  the  time  the  budget  was  set 
for  this  year  no  agreement  relative  to 
this  bridge  or  any  of  the  matters  then 
in  litigation  were  in  being  and,  there- 
fore, could  not  have  been  considered  by 
the  Court  in  preparing  the  budget. 

Trusting  this  is  the  information  needed, 

I am." 

It  does  not  appear  from  your  two  letters  exactly  why  the 
sum  of  $600.00  was  paid  to  Sullivan  County  or  for  what  purpose 
such  sum  was  to  be  used.  However,  from  the  wishes  of  the  Court 
it  would  appear  that  this  sum  was  to  be  used  for  the  mainten- 
ance and  upkeep  of  the  bridge.  Therefore,  we  must  assume  for 
the  purposes  of  this  opinion  that  such  was  the  case. 

You  state  in  your  letter  of  May  26th  that  the  litigation 
relative  to  the  bridge  in  question  was  terminated  by  a judgment 
and  a decree  agreed  upon  in  February,  194-7*  Since  the  budget 
for  Sullivan  County  for  1947  had  already  been  set  up,  the  money 
obtained  through  the  aforesaid  agreement  could  not  have  been 
contemplated  when  such  budget  was  set.  As  a result  there  were 
no  debts  or  liabilities  of  the  County  for  which  this  sum  would 
be  responsible. 

Again  taking  facts  from  your  letters,  we  assume  that  when 
the  County  Clerk  received  the  $600.00,  he  or  some  other  county 
official  through  error,  deposited  it  to  the  credit  of  the  Gen- 
eral Fund  instead  of  the  Road  and  Bridge  Fund.  Consequently, 
this  sum  never  became  a part  of  the  General  Fund  since  it  was 
credited  to  such  fund  by  mistake.  Now  the. question  is  can  the 
County  Court  transfer  this  sum  from  the  General  Revenue  Fund 
to  the  Road  and  Bridge  Fund. 

The  only  sections  of  the  statute  dealing  Mth  transfers 
of  funds  is  Section  13829  and  I383O,  R.  S.  Mo.,  1939*  which 
provides  as  follows: 

13829-"Whenever  there  is  a balance  in  any 
County  treasury  in  this  state  to  the  cre- 
dit of  any  special  fund,  which  is  no 
longer  needed  for  the  purpose  for  which 
it  was  raised,  the  county  court  may, 
by  order  of  record,  direct  that  said  bal- 
ance be  transferred  to  the  credit  of  the 
general  revenue  fund  of  the  county,  or 
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to  such  other  fund  as  may,  in  their 
judgment,  he  in  need  of  such  balance. " 

13830- “Nothing  in  the  preceding  section 
shall  he  construed  to  authorize  any 
county  court  to  transfer  hr  consolidate 
any  funds  not  otherwise  provided  for  hy 
law,  excepting  balances  of  funds  of  which 
the  objects  of  their  creation  are  and 
have  been  fully  satisfied." 

Although  the  aforesaid  sections  of  the  statute  would  indicate 
that  the  sum  in  question  could  not  be  transferred  if  it  was 
needed  for  the  liabilities  tinder  the  General  Revenue  Fund, 
this  department  feels  that  such  statutes  refer  only  to  money 
that  is  correctly  in  the  particular  fund  in  question.  Where 
there  is  an  error  or  a mistake,  we  feel  that  the  County  Court 
should  be  permitted  to  rectify  the  error  and  place  the  money 
in  the  correct  fund. 

We  feel  that  the  proper  way  for  this  sum  in  question  to 
be  placed  in  the  Road  and  Bridge  Fund  is  for  the  County  Court 
of  Sullivan  County  to  enter  a nunc  pro  tunc  judgment  and  set 
aside  the  action  of  the  Clerk  in  placing  the  money  in  the 
General  Revenue  Fund  and  order  that  it  be  placed  in  the  Road 
and  Bridge  Fund.  In  case  of  Webb  vs.  Elliott,  75  Mo.  App. 

577,  it  was  held  that  the  law  authorizes  the  Court  to  enter 
a nunc  pro  tunc  judgment  where  the  Clerk  entered  up  the  wrong 
judgment.  Also  in  Schulte  vs.  Schulte,  127  S.  W.  (2d)  7^8, 
affirmed  at  l40  S.  W.  (2d)  51,  the  Court  held  that  the  power  to 
correct  a judgment  nunc  pro  tunc  is  inherent  in  courts  of  record 
irrespective  of  statute.- 

Although,  as  far  as  we  know,  the  erroneous  placing  of  the 
controversial  sum  was  not  made  by  an  order  or  judgment  of  the 
County  Court  of  Sullivan  County,  yet  this  department  feels  that 
by  a nunc  pro  tunc  judgment,  the  Court  may  order  the  sum  with- 
drawn from  the  General  Revenue  Fund  and  placed  in  the  Road  and 
Bridge  Fund. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  the 
sum  of  $600,00  which  was  placed  in  the  General  Revenue  Fund 
of  Sullivan  County  can  be  withdrawn  therefrom  and  placed 
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in  the  Road  and  Bridge  Fund  hy  a nunc  pro  time  judgment  of 
the  County  Court . 

Respectfully  submitted, 


JOHN  S.  PHILLIPS 
Assistant  Attorney  General 

APPROVED : 

J.  E.  TAYLOR 
Attorney  General 


JSP/vb 


TAXATION:  No  provision  for  compensating  assessor  ror  picking  up 
real  estate  transfers  in  recorders  office  and  trans- 
ASSESSOR:  f erring  them  to  plat  books  in-  his  off ice » 

V 

■\  l 

: : 


July  23,  1947 


Honorable  Charles  E,  Ginn 
Prosecuting  Attorney 
Lawrence  County 
Mt,  Vernon,  Missouri 

Dear  Sir* 

V^e  have  your  letter  of  recent  date  ^herein  you  request 
an  official  opinion  from  this  department  on  the  following 
statement  of  faots* 

"I  would  like  to  have  your  opinion  as  to 
whether  or  not  it  is  the  duty  of  the 
assessor  in  a third  class  county  to  pick 
up  the  transfer  of  real  estate  in  the 
recorder’s  office  and  transfer  the  same 
to  the  plat  books  in  the  assessor’s  office, 
and  if  so.  Is  he  allowed  additional  com- 
pensation for  such  work," 

The  office  of  county  assessor  being  .one  created  by 
statute,  we  must  look  to  the  statutes  to  ascertain  its  powers 
and  duties.  In  Laws  of  Missouri  1945,  page  1791,  Sections 
30,  31  and  32,  we  find  the  following  provisions  relating  to 
plats  of  the  lands  in  the  respective  counties* 

"Section  30,  Each  county  court  of  this 
state  shall  procure  from  the  register  of 
the  United  States  land  office  and  keep 
on  file  plats  of  all  townships  and  parts 
of  townships  in  their  respective  counties, 
showing  the  county  lines  on  a scale  suf- 
ficiently large  to  show  the  sections  and 
parts  of  sections,  by  their  legal  subdi- 
visions, and  all  lands  subject  to  taxation 
at  that  time,  and  also  all  private  land 
claims  with  the  name  of  the  original  claim- 
ant* the  number  of  the  survey  and  the  num- 
ber of  acres,"  ■ \ 

"Section  31*  In  any  county  where  land 
plats  or  maps  have  been  lost  or  destroyed* 
the  county  court  of  such  county  shall  pro- 
cure others  to  supply  the  places  of  those 
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so  lost  or  destroyed;  and  where  any  county 
court  fails  to  procure  such  maps  or  plats 
at  least  sixty  days  before  the  time  for 
commencing  the  assessment  in  any  year.  It 
shall  be  the  duty  of  the  assessor  of  such 
county  to  procure  them,  to  bo  paid  for  by 
the  county," 

"Section  32,  The  assessor  shall  have  free 
access  to  all  land  plats  and  maps  during 
the  time  of  assessment  with  a view  to 
ascertain  what  lands  are  taxable;  and  upon 
the  return  of  the  assessor’s  books  to  the 
board  of  equalization,  the  said  board  shall 
compare  the  same  with  the  plats  and  maps 
of  the  county;  and  In  all  cases  where  any 
lands  have  been  omitted  by  the  assessor, 
they  shall  be  placed  In  the  assessor’s  books 
and  assessed  as  other  lands  are  required 
to  be  assessed  by  this  chapter," 

From  these  sections,  no  provisions  are  made  for  the 
assessor  to  list  transfers  of  real  estate.  The  only  connec- 
tion the  assessor  has  with  the  books,  according  to  these 
sections.  Is  that  he  has  access  to  these  plats  and  maps  for 
the  purpose  of  ascertaining  what  lands  in  the  county  are 
taxable  » 

According  to  Section.  22,  haws  of  Missouri  1945,  page 
1789,  It  would  appear  that  the  lawmakers  have  considered  it 
not  necessary  that  the  land  be  correctly  assessed  in  the  name 
of  the  owner  because  they  have  provided  in  this  section  that 
an  error  or  emission  In  regard  to  the  name  of  the  person  who 
owns  the  land  shall  not  in  anywise  impair  the  validity  of  the 
assessment  for  taxes.  This  secticn  reads  as  follows:  ( 

"Each  tract  of  land  or  lot  shall  be  charge- 
able with  its  own  taxes,  no  matter  who  is 
the  owner,  nor  in  whose  name  It  is  or  was 
assessed*  The  assessment  of  land  or  lots 
in  numerical  order,  or  by  plats  and  a 
*land  list’  in  alphabetical  order,  aa  pro- 
vided in  this  chapter,  shall  be  deemed  and 
taken  in  all  courts  and  places  to  impart 
notice  to  the  owner  or  owners  thereof , 

' whoever  or  whatever  they  may  be,  that  it 
is  assessed  and  liable  to  be  sold  for  taxes. 
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Interest  and  costs  chargeable  thereon;  and 
no  error  or  omission  in  regard  to  the  name 
of  any  person,  with  reference  to  any  tract 
of  land  or  lot,  shall  in  anywise  impair  the 
validity  of  the  assessment  thereof  for 
taxes.” 

An  assessor  might  get  the  idea  that  it  is  his  duty  to 
pick  up  those  transfers  of  real  estate  ih  the  recorder’s 
office  and  transfer  thorn  to  the  plat  books  in  his  office  on 
account  of  the  provisions  of  Section  36,  Laws  of  Missouri 
1945,  page  1793,  l.c,  1794,  which  are  as  follows* 

n * * It  shall  bo  the  further  duty  of 
the  assessor,  each  year,  in  compiling  the 
book  provided  for  above,  to  procure  the 
descriptions  of  the  land  and  the  names  of 
the  owners  from  the  book  known  as  and  de- 
nominated ’the  land  list,’  kept  by  the 
recorder  as  provided  for  in  thi3  chapter, 
carefully  noting  and  accurately  entering 
in  their  proper  places  all  changes  that  7 
may  havo  occurred,  either  in  the  names 
of  owners  or  descriptions  of  land  since 
the  last  ’real  estate  book’  was  com- 
_ piled,  -;?■  fc  n 

It  would  appear  from  the  foregoing  quoted  provisions  of 
said  Section  36  that  the  recorder  of  deeds  is  required  to 
keep  "the  land  list,"  Under  authority  of  Section  9784,  R.  S'. 
Mo*  1929,  It  was  the  duty  of  the  recorder  to  keep  this  "land 
list,"  However,  In  1939,  Laws  of  Missouri  1939,  page  840, 
this  section  was  repealed;  therefore,  there  Is  no  "land  list" 
in  the  recorder’s  office  to  which  the  assessor  could  refer  for 
the  purpose  of  procuring  the  descriptions  of  the  land  and  the 
names  of  the  owners  thereof, 

' , ' ./  ...  , . • - \ 

Section  36,  Laws  of  Missouri  1945,  page  1793,  prescribes 
the  duties  of  the  assessor  with  respect  to  preparing  the  assess 
ment  books*  The  portion  of  this  section,  relating  to  the  pre- 
paration of  the  real  estate  book,  reads  as  follows* 

"In  all  counties,  except  the  city  of  St, 

Louis,  the  assessor  shall  be  provided  with 
two  books,  one  to  be  called  the  ’real  estate 
book,1  and  the  other  to  bo  called  the  ’pepg 
sonal  assessment  book*’  The  ’real  estate 
book*  shall  contain  all  lands  subject  to 
assessment.  It  shall  be  in  tabular  form, 
with  suitable  captions  and  separate  columns. 
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The  first  column  shall  contain  the  name  of 
the  owner  or  owners,  if  known;  if  not,  the 
name  of  the  party  v/ho  paid  the  last  tax;  if 
no  tax  has  ever  heen  paid,  then  the  name  of 
the  original  patentee,  grantee  or  purchaser 
from  the  federal  government,  the  state  or 
county,  as  the  case  may  be,  opposite  there- 
to; the  second  column  shall  contain  the 
residence  of  the  owner;  the  third  column 
shall  contain  an  accurate  description  of 
the  land  by  the  smallest  legal  subdivi- 
sions, or  by  smaller  parts,  lots  or  par- 
cels, when  sections  and  the  subdivisions 
thereof  ara  subdivided  into  parts,  lots 
or  parcels;  the  fourth  column  shall  con- 
tain the  actual  cash  valuation,  When  any 
person  shall  bo  the  owner  or  original  pur- 
chaser of  a section,  quarter  section  or 
half  quarter  section,  block,  half  block 
or  quarter  block,  the  same  shall  be  as- 
sessed as  one  tract.  The  assessor  shall 
arrange,  collect  and  list  all  land3  owned 
by  one  person  In  the  county,  under  his 
name  and  on  the  same .page , if  there  be  room 
to  contain  it,  and  if  not,  on  the  next  and 
following  leaf,  with  proper  indications  of 
such  continuance,  whether  they  be  lot3  and 
blocks  in  a city,  or  sections  or  parts  of 
sections  in  the  country— the  lowest  numbered 
range,  township  and  section,  block,  lot  or 
survey  always  being  placed  first  in  such 
list,  and  so  on  in  numerical  order  until 
said  list  for  each  property  ownor  Is  com- 
pleted, The  assessor  shall  consolidate 
all  lands  owned  by  one  person  In  a square 
or  block  into  one  tract,  lot  or  call,  and 
for  any  violation  of  this  section.  In  un- 
necessarily dividing  the  same  into  more 
tracts  than  one  or  mono  lots  than  one,  the 
county  court  shall  deduct  from  his  account 
for  making  the  county  assessment,  ten  cents 
for  each  lot  or  tract  not  so  consolidated • 

At  the  close  of  each  of  the  owners  * lists, 
tho  assessor  shall  place  all  the  lands  that 
appear  to  belong  to  the  ”said  owner,  which 
cannot  be  properly  described  by  numerical 
order,  as  contemplated  In  this  section. 
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which  shall  be  otherwise  properly  described, 
indicating  the  quantity  and  location  there- 
of, * & # n 

It  would  appear  from  this  section  that  In  order  for  the 
assessor  to  properly  mako  his  assessment  that  it  would  be 
necessary  for  him  to  obtain  the  Information  from  records  of 
the  county  as  to  who  aro  the  owners  of  the  various  pieces  of 
real  estate#  If  It  is  necessary  for  him  to  perform  this 
function.  It  is  incidental'  to  his  duties  as  assessor#  In 
that  case,  the  principle  announced  by  the  Supreme  Court  In 
the  case  of  State  ex  Inf,  McKlttrlck  vs,  Wymore,  132  S*  W, 

(2d)  979,  l*c#  987,  might  bo  applicable.  In  that  case,  the 
Court  was  discussing;  a section  which  prescribed  tho  duties 
of  the  prosecuting  attorney  but  did  not  go  into  detail,  The 
Court  approvingly  quoted  the  rule  from  46  C,  J,,  Section  301, 
page  1035,  as  follows  * v 

” *The  duties  of  a public  office  Include 
those  lying  fairly  within  its  scope,  those 
essential  to  the  accomplishment  of  the  main 
purpose  for  which  the  office  was  created, 
and  those  which,  although  Incidental  and 
collateral,  serve  to  promote  the  accomplish- 
ment of  the  principal  purposes,*” 

The  Court  also  quoted  approvingly  from  Thr oop’s  Public 
Officers,  Section  542,  page  515t 

”*The  rule  respecting  such  powers  is,  that 
in  addition  to  the  powers  expressly  given 
by  statute  to  an  officer  or  a board  of 
officers,  he  or  It  has,  by  implication, 
such  additional  powers,  as  are  necessary 
for  the  due  and  efficient  exercise  of  the 
powers  expressly  granted,  or  as  may  bo 
fairly  implied  from  tho  statute  granting 
the  express  powers #,M 

So,  if  it  is  necessary  for  the  assessor  in  making  his 
assessments  to  pick  up  the  transfers  of  real  estate  in  the 
recorder *s  office  and  transfer  them  to  the  plat  books  In  his 
office,  it  would  be  on  account  of  tho  fact  that  he  is  required 
to  11b t in  the  land  book  the  name  of  the  owner  or  owners  of 
the  lands  which  he  is  assessing* 
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Even  if  the  assessor  is  required,  to  perform  this  service, 
no  provisions  era  made  for  compensating  him  for  it.  The  com- 
pensation of  the  assessor  in  counties  of  the  third  class  is 
found  in  Lav; a of  Missouri  1945,  page  1555*  Section  1 of  the 
act  allows  the  assessor  45  cents  per  li3t  for  making  assess- 
ments and  six  cents  per  entry  for  making  real  estate  and  tangi- 
ble personal  assessment  books.  This  same  act  provides  for 
compensation  for  the  assessor  for  serving  as  a member  of  the  . 
county  board  of  equalization,  for  talcing  merchants 1 tax 
statements  and  entering  them  in  the  tax  books,  for  making' 
lists  for  agricultural  statistics  and  for  attending  the  annual 
assessors ’ meeting  called  by  the  state  tax  commissioner.  This 
act  makes,  no.  provision  for  compensating  the  assessor  for  any 
duties  which  he  might  perform  in  picking  up  transfers  of  real 
estate  in  the  recorder’s  office  and  transferring  them  t(o  the 
plat  books,  unless  the  lawmakers  intended  that  the  compensa- 
tion of  six  cents  per  entry  for  making  real  estate  and  tangi- 
ble personal  assessment  books  would  include  pay  for  that  ser- 
vice* 

While  the  statutes  do  not  expressly  require  the  'assessor 
to  pick  up  these  transfers  of  real  estate  in  the  recorder’s 
office  and  transfer  them  to  the  plat  books  in  his  office,  yet 
if  it  is  necessary  for  him  to  do  this  in  order  to  properly 
make  his  assessments,  ho  must  point  out  the  statute  authoriz- 
ing compensation  for  this  service  before  he  would  bo  entitled 
to  such  compensation.  The  rule  announced  in  the  case  of 
Nodaway  County  vs,  Kidder,  129  3,  W.  (2d)  857,  l.c,  860, 
would  be  applicable  hero  s > 

"it  is  well  established  that  a public 
officer  claiming  compensation  for  offi- 
cial duties -performed  must  point  out  the 
statute  authorizing  such  payment.  * £- 


"It  has  been  hold  that  employment  as  city 
attorney,  for  which  a salary  was  paid,  in- 
cludes services  rendered  in  connection 
with  a special  tax  matter,  and  that  com- 
pensation as  city  attorney  covers  such 
service,  and  that  a city  collector  may  not 
contract  with  such  city  attorney  for  addi- 
tional compensation  for  services  in  such 
matters.  Edwards  v.  City  of  Kirkwood, 

162  Mo,  App.  576,  579,  142  S.  Vf.  1109. 
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"In  the  case  of  Robinson  v.  Huf faker,  23 
Idaho  175,  129  P*  534,  337,  the  defendant, 
who  was  a county  commissioner  and  acting 
for  the  .county  as  such,  and  drawing  fees 
as  such,  was  declared  not  entitled  to  ad- 
ditional pay  for  services  rendered  in  in- 
specting roads  and  bridges*  The  court 
held  that  where  one  accepts  an  office  with 
compensation  fixed  by  law,  he  has  no  legal 
claim  for  extra  compensation,  and  a prom- 
ise by  the  county  board  to  pay  him  an 
extra  fee  was  not  binding,-'  though  he  had 
rendered  services  and  exercised  a degree 
of  diligence  greater  than  could  legally 
have  been  required. 

"In  the  case  of  City  of  Indianapolis  v. 

Lampkin,  62  Ind.  App*  125,  112  N,  E,  833, 

It  was  held. that  a city  clerk  could  not 
be  paid  extra  compensation  for  preparing 
an  index  of  council  proceedings,  since 
such  work  was  an  incident  to  the  office 
and  was  an  official  duty,” 

These  authorities  clearly  demonstrate  the  principle  that 
an  officer  must  point  to  the  statute  which  provides  for  his 
compensation  and  that  he  can  not  be  paid  extra  compensation 
for  service  incidental  to  his  main  duties* 

In  this  opinion,  reference  Is  made  to  Section  36,  Laws 
of  Missouri  1945,  page  1793.  In  order  that  one  may  not  bev 
misled  as  to  the  application  of  that  particular  section,  we 
call  attention  to  Section  37,  Laws  of  Missouri  1945,  page  1795 
which  provides  in  part  as  follows* 

"Nothing  In  the  preceding  section  3hall 
be  construed  to  apply  to  counties  which 
have  already  adopted  a method  of  plats  and 
abstracts  to  facilitate  the  assessment  and 
collection  of  the  revenue*  nor  shall  the 
provisions  of  the  preceding  three  sections 
apply  to  counties  having  a less  population 
than  forty  thousand,  unless  a majority  of 
the  voters  In  any  such  county  shall  elect 
to  adopt  Its  provisions  at  a general  elec- 
tion* upon  the  question  being  ordered  to 
be  submitted  by  the  county  court*  * -*  ■**  " 
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It  will  he  noted  from  this  section,  however,  that  If  a 
county  has  already  adopted  a method  of  plats  and  abstracts . 
to  facilitate  the  assessment  and  collection  of  revenue  that 
the  provisions  of  Section  36,  hereinbefore  referred  to, 
would  not  be  applicable.  If  the  plan  which  the  county  has 
adopted  should  require  the  assessor  to  list  the  property  in 
the  name  of  the  owner,  our  conclusion  as  to  that  class  of 
counties  would  be  the  same  as  to  those  which  follow  the  pro- 
visions of  said  Section  36,  This  is  by  reason  of  the  fact 
that  such  duties  would  be  incidental  to  the  assessment  of 
property  by  the  assessor  and  for  the  further  reason  that  the 
statute  does  not  make  any  provision  for  compensating  the 
assessor  for  that  particular  service. 


CONCLUSION 


Prom  the  foregoing,  it  is  the  opinion  of  tills  office  that 
the  statutes  do  not  expressly  require  the  assessor  in  a county 
of  the  third  class  to  pick  up  the  transfers  of  real  estate  in 
the  recorder* s office  and  transfer  them  to  the  plat  books  In 
his  office,  but  if  as  incident  to  his  duties  in  making  assess- 
ments he  does  perform  this  service,  there  is  no  authority 
under  the  statute  for  compensating  him  for  such  work. 


Respectfully  submitted. 


TYRE  W,  BURTON 
Assistant  Attorney  General 

APPROVED* 
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Attorney  General 
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WORKMENS  COMPENSATION}  Dissolution  of  insurer  is  not  of  itself 

such  a default  of  insurer  as  to  render 
employer  primarily  liable  to  injured 
employee , hia  dependents  or  other  persons 
entitled  to  rights  thereunder. 


August  23 > 1947 


Mr,  Spencer  H,  Givens,  Director 
Division  of.  Workmen*  s Compensation 
Jefferson  City,  Missouri 


"1 

i 


Dear  Sir: 


This  is  in  reply  to  your  letter  dated  August  21,. 1947 » 
wherein  you  requested  an  opinion  of  this  department  relative 
to  the  liability  of  employers  after  the  dissolution  of  their 
insurers.  Said  letter  reads  as  follows: 


"The  recent  dissolution  of  a compensation 
insurance  carrier  authorized  to  do  business 
in  Missouri  has  created  legal  and  administra- 
tive problems  on  which  we  are  seeking  your 
advice  in  regard  to  the  facts  and  questions 
stated  below: 

"On  June  26,  1947,  the  Keystone  Mutual  Cas- 
ualty Company  of  Pittsburgh,  Pennsylvania, 

/ was  dissolved  by  order  and  decree  of  the 

Court  of  Common  Pleas  of  Dauphin  County, 
-Pennsylvania,  and  the  Insurance  Commissioner 
of  the  Commonwealth  of  Pennsylvania  was  di- 
rected to  take  possession  of  the  property  of 
said  company  and  to  liquidate  its  business 
and  affairs. 


"The  Keystone  Mutual  Casualty  Company  began 
doing  business  in  Missouri  in  1943  arid  has 
written  considerable  business.  At  the 
present  time  there  are  a number  of  compensa- 
tion cases,  both  adjudicated  and  unadjudicated, 
pending  against  this  company, 

"Our  questions  are  these: 

"In  the  light  of  the  provisions  of  Section 
3713,  R.  S.  Mo.,  1939,  did  employers  Insured 
by  the  Keystone  Mutual  Casualty  Company  for  ' 
their  Missouri  compensation  liability  become 
primarily  liable  for  the  payment  of  unadjudi- 
cated claims  as  of  June  2o,  1947? 
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"In  claims  already  adjudicated  but  not  yet 
paid  out,  on  June  26,  1947 > did  employers 
insured  by  the  Keystone  Mutual  Casualty 
Company  for  their  Missouri  compensation 
liability  become  primarily  liable  for  the 
payment  of  the  balance  of  compensation  due? 11 

Section  3715  > R*S.  Mo.  1939,  reads  as  follows: 

"If  the  employer  be  not  Insured  his  liability 
hereunder  shall  be  primary  and  direct.  If  he 
is  insured  his  liability  shall  be  secondary 
and  indirect,  and  his  insurer  shall  be  pri- 
marily and  directly  liable  hereunder  t^  the 
injured  employee,  his  dependents  or  other 
persons  entitled  to  rights  hereunder.  On 
the  request  of  the  commission  and  at  every 
hearing  the  employer  shall  produce  and  fur- 
nish it  with  a copy  of  his  policy  of  insur- 
ance, and  on  demand  the  employer  shall  fur- 
nish the  injured  employee,  or  his  dependents, 
with  the  correct  name  and  address  of  his  in- 
surer, and  his  failure  to  do  so,  shall  be 
prima  facie  evidence  of  his  failure  to  in- 
sure, but  such  presumption  shall  be  con- 
clusively rebutted  by  an  entry  of  appearance 
of  his  insurer.  Both  the  employer  and  his 
insurer  shall  be  parties  to  all  agreements 
or  awards  of  compensation,  but  the  same 
shall  riot  be  enforceable  against  the  em- 
ployer, except  on  motion  and  proof  of  de- 
fault by  the  insurer.  Service  on  the  em- 
ployer shall  be  sufficient  to  give  the  com- 
mission jurisdiction  over  the  person  of  both 
the  employer  and  his  insurer,  and  the  appear- 
ance of  the  employer  in  any  proceeding  shall 
also  constitute  the  appearance  of  his  insurer, 
provided  that  after  appearance  by  an  insurer, 
such  insurer  shall  be  entitled  to  notice  of 
all  proceedings  hereunder." 

The  Industrial  Commission  and  the  Bi vision  of  Workmen* s 
Compensation  were  created  and  are  governed  by  statutory  provisions, 
and  consequently  a careful  analysis  of  these  statutes  is  necessary 
to  a proper  determination  of  any  question  which  may  arise  relating 
thereto.  Kristanik  v.  Chevrolet  Motor  Company,  226  Mo.  App.  $9- 
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And,  as  has  been  repeatedly  stated  by  the  courts  of  this  state, 
the  Workmen’s  Compensation  Act  is  to  be  interpreted,  when  possible, 
most  favorably  to  the  employee  and  his  dependents.  Decker  v, 
Raymond  Concrete  Pile  Company  336  Mo,  1116, 

It  is  to  be  noted  that  Section  3715,  R.3.  Mo.  1939,  supra, 

says : 

* * Both  the  employer  and  his  insurer 
shall  be  parties  to  all  agreements  or 
awards  of  compensation,  but  the  same  shall 
not  be  enforceable  against  the  employer, 
except  on  motion  and  proof  of  default  by 
the  insurer.*  & (Underscoring  oursT? 

Brashear  v.  Brand -Dunwoody  Milling  Company,  21  3.V.  (2d)  191,  in- 
volved a Workmen’s  Compensation  case  where  the  Commission  gave  an 
award  of  compensation  against  the  employer  but  not  against  the 
insurer.  The  case  reached  the  St.  Louis  Court  of  Appeals,  and 
that  court,  in  referring  to  the  above  quoted  section  of  the  statute 
said  at  l.c.  193: 

”It  is  argued  that  the  award  of  the  commis- 
sion against  defendant,  the  insured,  and 
not  against  the  insurer,  is  void,  because 
the  award  ’shall  not  be  enforceable  against 
the  employer,  except  on  motion  and  proof  of 
default  by  the  insurer. ’ Section  27  provides 
two  situations  in  which  the  award  may  be 
against  the  employer  primarily;  i.e.,  if  the 
employer  be  not  Insured,  or  upon  motion  and 
proof  of  default.  It  thus  seems  the  commis- 
sion has  jurisdiction  to  make  the  award 
against  the  employer,  if  it  finds,  as  a matter 
of  fact,  that  either  of  those  two  conditions 
exists.” 

The  court  continued  at  l.c.  193: 

”The  commission  admittedly  had  jurisdiction 
of  the  parties  and  the  subject-matter  when 
it  made  its  award.  It  further  had  the  power 
to  make  the  award  primarily  and  directly 
against  the  employer.  It  is  true  it  would 
have  no  such  power,  unless  the  employer  was 
not  properly  insured,  or  in  the  event  the 
insurance  company  failed  to  function.  That, 
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however,  was  a question  of  fact*  We  have 
no  insurance  policy  or  finding  of  facts 
before  us  for  consideration,  but,  as  be- 
fore stated,  only  the  record  proper.  Un- 
der that  record,  the  judgment  is  regular 
and  within  the  jurisdiction  of  the  com- 
mission, as  well  as  the  circuit  court.” 

The  wording  of  that  court  indicates  that,  in  accordance  with 
the  wording  of  Section  3715,  R.3,  Mo.  1939 » supra,  ”on  motion 
and  proof  of  default  by  the  insurer,”  the  award  of  the  Commis- 
sion is  enforceable  against  the  employer.  Upon  such  proof  of 
default  by  the  insurer,  as  regards  the  employee,  the  employer 
becomes  primarily  liable.  In  accordance  with  the  spirit  of  the 
Workmen1 s Compensation  Act,  it  is  felt  desirable  that  the  em- 
ployer either  assure  or  insure  the  payment  of  any  compensation 
that  might  be  awarded.  This  is  for  the  purpose  of  better  pro- 
tecting himself,  as  well  as  insuring  payment  to  the  employee 
or  his  dependents  in  case  of  injury.  Section  3713,  R.  S.  Mo. 
1939,  reads  as  follows: 

”Every  employer  electing  to  accept  the 
provisions  of  this  chapter,  shall  insure 
his  entire  liability  thereunder  except 
as  hereafter  provided,  with  some  insurance 
carrier  authorized  to  insure  such  liability 
in  this  state,  except  that  an  employer  may 
himself  carry  the  whole  or  any  part  of  such 
liability  without  insurance  upon  satisfying 
the  commission  of  his  ability  so  to  do.  If 
the  employer  fail  to  comply  with  this  section, 
and  injured  employee  or  his  dependents  may 
elect  after  the  Injury  to  recover  from  the 
employer  as  though  he  had  rejected  this  chap- 
ter, or  to  recover  under  this  chapter  with 
the  compensation  payments  commuted  and  im- 
mediately payable.  If  the  employer  be  carry- 
ing his  own  insurance,  on  the  application  of 
any  person  entitled  to  compensation  and  on 
proof  ;of  default  in  the  payment  of  any  in- 
stallment, the  commission  shall  require  the 
employer  to  furnish  security  for  the'  payment 
of  the  compensation,  and  if  not  given,  all 
other  compensation  shall  be  commuted  and 
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become  immediately  payable:  Provided, 
that  employers  engaged  in  the  mining 
business  shall  be  required  to  insure 
only  their  liability  hereunder  to  the 
extent  of  the  equivalent  of  the  maximum 
liability  under  this  chapter  for  ten 
deaths  in  any  one  accident,  but  such 
employer  may  carry  his  own  risk  for  any  , 

excess  liability." 

If,  then,  the  employer  becomes  insured  with  an  insurer  who  is 
subsequently  dissolved,  such  dissolution  would  not  of  itself 
be  sufficient  proof  of  default  by  the  insurer  as  to  render  the 
employer  primarily  liable,  in  accordance  with  the  provisions 
of  Section  3715,  R.3,  Mo.  1939*  supra.  It  is  conceivable  that 
upon  dissolution  an  insurance  company  could  still  pay  an  in- 
jured employee  his  claim  in  full,  under  the  provisions  of  the 
Workmen* s Compensation  Act,  If,  however,  at  the  hearing  held 
on  a claim  against  an  employer  and  his  insurer,  where  both  are 
made  a party  to  the  hearing,  it  develops  that  the  insurer  is 
dissolved,  and  on  motion  the  referee  finds  as  a matter  of  fact 
that  there  is  such  an  inability  of  the  insurer  to  pay  as  to 
amount  to  a default  of  the  insurer,  such  a finding  would  render 
the  employer  primarily  liable  both  as  to  adjudicated  and  un- 
adjudicated claims.  " 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that, 
under  the  facts  presented,  on  June  26,  1947,  the  employer  did 
not  become  primarily  liable  merely  because  of  the  dissolution 
of  the  insurer.  Both  the  employer  and  the  insurer  would  be 
parties  to  the  hearing  on  the  award.  If,  at  that  hearing,  on 
motion  the  referee  finds  that  there  was  such  an  inability  to 
pay  by  the  Insurer  as  to  amount  to  a default  by  said  insurer, 
such  a finding  would  render  the  employer  primarily  liable  to 
the  employee,  his  dependents  or  other  persons  entitled  to  rights 
thereunder.  Such  primary  liability  would  exist  as  to  both  adju- 
dicated and  unadjudicated  claims. 


Respectfully  submitted. 


Wra.  >0.  COCKUILL 

APFRGVED:  Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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Three  questions  regarding  abstracting  and  indexing 
unsatisfied  judgments  appearing  in  records  of  justice 
of  the  peace* 


September  6,  1947 


Honorable  Bernard  W,  Gnefkow 
Third  District  Magistrate  Court 
Jackson  County 
Kansas  City,  Missouri 


Dear  Sir: 

This  will  acknowledge  your  request  for  an  opinion  which, 
in  part,  reads: 

”1  would  like  to  have  an  opinion  from  your 
office  In  regard  to  Section  1,  Part  2 of 
the  recently  approved  Senate  Bill  No*  96, 
on  the  following  questions* 

"(1)  Of  what  should  an  abstract  of  judg- 
ment consist?  Does  the  state  plan  to  make 
up  a sample  form  for  all  the  Magistrates 
to  use  or  must  each  Magistrate  make  up 
his  own  form? 


"(2)  Will  It  be  In  accord  with  this  law 
if  the  abstracts  of  judgment  are  put  on 
forma  so  that  they  may  be  assembled  and 
bound  in  alphabetical  order  or  will  It 
be  necessary  to  compile  2 books,  one  as 
an  index  and.  one  containing  the  abstracts? 

"(3)  There  are  a number  of  cases  on  the 
Justice  of  the  Peace  Docket  books  which 
contain  no  entry  other  than  the  record  of 
filing*  The  jackets  containing  the  orig- 
inal papers  are  in  many  instances  imposs- 
ible to  locate,  particularly  those  over 
3 years  old*  No  doubt  many  of  these  cases 
were  settled  out  of  court*  Will  It  be 
necessary  to  record  these  cases  or  does 
this  law  apply  only  to  those  cases  where 
the  Justice  or  clerk  has  made  an  entry 
on  the  Docket  book  showing  a judgement; 
had  been  rendered?" 
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In  your  request  three  questions  ere  asked,  which  require  the 
interpretation  of  Section  7,  paragraph  (2)  of  Senate  Bill  No*,  96 
which  waa  enacted  by  the  64th  General  Assembly  and  was  approved 
and  became  effective  June  23*  1947*  „ Section  7,  paragraph  (|2) 
provides* 

"(2)  The  clerk  of  the  magistrate  court 
Shall  prepare  and  keep  in  a well  bound 
book  an  abstract  and  index  of  all  un- 
satisfied judgments  in  civil  cases 
appearing  in  the  records  of  justices 
of  the  peace  which  have  been  delivered 
to  him,  and  which  were  rendered  at  any 
time  after  the  first  day  of  January 
1935*'  Such  abstract  and  index  shall 
show  the  names  of  the  parties  to  each 
action  in  which  the  judgment  was  ren- 
dered*’ arranged  so  that  the  names  of 
the  parties  in  whose  favor  the  judgment 
was  rendered  shall  appear  in  alphabetical 
order J the  date  of  the  judgment,  the 
amount  thereof  and  an  appropriate  ref- 
erence to  the  book  or  record  where  the 
record  of  such  judgment  may  be  found*/ 

The  magistrate  is  authorised  to  employ 
such  additional  clerical  assistants  as 
may  be  necessary  to  prepare  such  ab- 
stract and  index  of  judgments  rendered 
prior  to  January  1,  1947,  and  reasonable 
compensation  of  such  assistants  together 
with  Other  necessary  expenses  involved 
in  preparing  such  abstract  and  index  shall 
be  paid  from  the  county  treasury  upon  the 
order  of  the  county  court*  The  county 
court  shall  provide  an  adequate  and  safe 
storage  place  for  the  book#  and  records  of 
justices  of  the  peace  which  shall  be 
readily  accessible  to  the  magistrate  court*" 

The  above  Section  requires  the  clerk  of  the  magistrate  court 
to  prepare  and  keep  in  a well  bound  book  an  abstract  and  index  of 
all  unsatisfied  judgments*  which  were  rendered  after  January  1, 
1935, in  civil  cases  which  appear  in  the  records  of  the  justice 
of  the  peace  that  are  delivered  to  the  clerk  of  the  magistrate 
court • 

We  find  no  statutory  provision  imposing  a duty  on  the  state 
to  provide  sample  abstract  and  index  forms  of  unsatisfied  judg- 
ments, The  wording  of  the  statute  clearly  requires  the  clerk 


Hon*  Bonnard  W,  Gnefkow  -3- 


o f the  magistrate  court  to  prepare  the  abstract  and  index*  and  we 
believe  that  it  would  be  incumbent  on  the  clerk  to  adopt  an  app- 
ropriate form  or  method  in  keeping  such  records* 

In  your  first  question  it  is  also  asked  of  what should  the 
abstract  of  unsatisfied  judgments  consist*  Regarding  this 
question  the  statute  provides  as  follows: 

w*  ■*  *Such  abstract  and  index  shall  shew 
the  names  of  the  parties  to  each  action 
in  which  the  judgment  was  rendered*  arran- 
ged so  that  the  names  of  the  parties  in 
whose  favor  the  judgment  was  rendered  shall 
appear  in  alphabetical  order*  the  date  of 
the  judgment*  the  amount  thereof  and  an  app-^ 
ropriate  reference  to  the  book  or  record 
where  the  record  of  such  judgment  may  be 
found**  # 

Looking  at  the  above  language  of  the  statute,  we  believe  that 
It  requires  the  abstract  of  unsatisfied  judgments  to  show  the 
names  of  the  parties  to  the  litigation*  the  party  in  whose  favor 
the  judgment  was  rendered*  the  date  of  the  judgment  and  the. 
amount  of  the  judgment*  If  this  much  is  shown  ws  believe  there 
would  be  a compliance  with  the  provision  .of  the  statute*  The 
other  provisions  of  the  statute  requiring  the  arrangement  of 
names  in  alphabetical  order  and  making  appropriate  reference  to 
the  book  or  record  where  the  record  of  the  judgment  may  be  found, 
we  believe*  refer  and  relate  to  indexing  requirements* 

In  answer  to  your  second  question  it  does  not  appear  that 
the  statute  requires  the  keeping  of  separate  books  for  the  Index 
and  abstract  of  unsatisfied  judgments*  We  believe  that  it  would 
be  entirely  proper  to  keep  the  index  and  abstract  of  unsatisfied 
judgments  in  one  book  If  it  can  be  conveniently  and  satisfactorily 
done* 

In  answer  to  your  third  question*  we  direct  your  attention 
to  the  first  part  of  paragraph  (2)*  Section  7 which  provides: 

"The  clerk  of  the  magistrate  court  shall 
prepare  and  keep  in  a well  bound  book  an 
abstract  and  index  of  all  unsatisfied 
judgments  in  civil  cases  appearing  in 
the  records  of  justices  of  the  peace 
which  have  been  delivered  to  him*  * 
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The  above  provision  clearly  provides  that  the  only  abstract 
to  be  kept  is  of  unsatisfied  judgments  of  civil  cases  which 
actually  appear  in  the  records  of  the  justice  of  the  peace  which 
have  been  delivered  to  the  clerk  of  the  magistrate  court* 


CONCLUSION 

It  Is,  therefore*  the  opinion  of  this  department  that* 

(1)  The  clerk  of  the  magistrate  court  in  keeping  the  abstract  of 
unsatisfied  judgments  In  civil  cases  as  required  in  paragraph  (2), 
Section  7 of  Senate  Bill  No*  96*  should  show  In  said  abstract  the 
names  of  the  parties  to  the  action  in  which  the  judgment  was  ren- 
dered* the  party  In  whose  favor  the  judgment  was  rendered,  the 
date  of  the  judgment  and  the  amount  of  the  judgment.  The  clerk 
of  the  magistrate  court  shall  prepare  and  keep  the  abstract  of 
unsatisfied  judgments  in  appropriate  form  in  a well  bound  book* 

{2)  The  statute  does  not  require  that  the  index  and  abstract  of 
unsatisfied  judgments  be  kept  in  separate  books;  if  they  can  be 
satisfactorily  kept  In  one  book  it  would  be  proper  to  do  so* 

(3)  The  only  judgments  that  have  to  be  abstracted  or  Indexed 
are  unsatisfied  judgments  in  civil  cases  which  actually  appear 
in  the  records  of  the  justice  of  the  peace  which  have  been  del- 
ivered to  the  clerk  of  the  magistrate  court* 


Respectfully  submitted* 


RICHARD  P.  THOMPSON 
Assistant  Attorney  General 

APPROVED* 


J*  E.  TAILOR  " 
Attorney  General 


RFTnaw 


'This  is  in  reply  to  your  letter  of  August  26,  1947, 
wherein  you  requested  an  opinion  relative  to  certain  funds 
of  the  Workmen* a Compensation  division.  Said  letter  reads 
as  follows; 

"May  we  have  your  opinion  on  the  status 
of  the  Workmen* s Compensation  Fund  as 
established  by  Chapter  29,  R.  8.  Mo*, 

1939  (Missouri  "Workmen*  s Compensation 
Law),  in  light  of  the  following  facts 
and  questions: 


"Prior  to  the  reorganization  of  the 
state  government  under  the  new  Con- 
stitution, balances  in  the  Workmen’s 
Compensation  Fund,  after  a certain 
specified  time  following  the  end  of  an 
appropriation  period,  were  taken  over 
by  the  General  Revenue  Fund,  by  author- 
ity of  a general  statute. 

"Section  3757  of  the  workmen's  Compensa- 
tion Law,  which  deals  with  the  Workmen's 
Compensation  Fund,  was  amended  by  the 
Sixty-Third  General  Assembly,  and  became 
effective  July  3,  1946,  :vhen  approved  by 
the  Governor.  Among  other  things,  this 
section  provides  that  'upon  receiving 
said  money  the  state  treasurer  shall  place 
the  whole  thereof  to  the  credit  of  the 
fund  for  the  support  of  the  Missouri  work- 
men's compensation  division.*  No  mention 
is  here  made  of  transfering  any  part  of 
this  fund  to  the  general  revenue,  except 
in  the  latter  part  of  the  section  which 
provides  for  a transferral  only  of  a re- 
fund to  pay  back  any  appropriation  out  of 
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the  general  revenue,  *as  the  division  may 
from  time  to  time  determine,* 

"Section  17  of  Senate  Bill  No.  237*  also 
enacted  by  the  Sixty-Third  General  Assembly, 

(page  19^2  of  the  Laws  of  Missouri,  1945) 
was  approved  April  26,  1946,  and  became 
effective  July  1,  1946— three  days  prior  to 
the  effective  date  of  Section  3757  mentioned 
above.  It  is  the  statute  that  provides 
generally  for  fund  balances  to, be  transferred 
to  the  * ordinary  revenue  fund  of  the  state,* 

"We  feel  that  Section  3757,  R.  3.  Mo.,  1939, 
having  been  approved  and  made  effective  after 
the  section  providing  for  fund  transferrals, 
governs  the  Workmen’s  Compensation  Fund,  and 
that  transferrals  from  it  cannot  be  made, 
except  to  repay  appropriations  from  the  General 
Revenue  Fund." 

Section  3757,  R«S.  Mo.  1939,  under  the  chapter  relating 
to  Workmen* s Compensation,  dealt  with  the j assessment  of  a tax 
upon  the  various  insurance  carriers,  and  the  payment  of  such 
amount  annually  into  the  state  treasury.  Said  section  con- 
cluded: 

***  * * Upon  receiving  said  money  the  state 
treasurer, shall  place  the  whole  thereof  to 
the  credit  of  the  fund  for  the  support  of 
the  Missouri  workmen’s  compensation  com- 
mission. As  the  commission  may  from  time 
to-  time  determine,  the  state  auditor  and 
state  treasurer  shall  make  transfers  to  the 
general  revenue  fund  from  the  fund  for  the 
support  of  the  Missouri  workmen's  compensa- 
tion commission,  so  as  to  refund  any  appro- 
priations made  to  said  fund  out  of  the 
general  revenue  fund." 

Senate  Bill  No.  24$,  passed  by  the  63rd  General  Assembly,  Mis- 
souri Laws  of  1945,  page  199,6,  repealed,  among  others,  Section 
3757  of  the  1939  Revised  Statutes.  Section  3757  of  said  bill, 
Missouri  Laws  of  1945,  page  2002,  contains  the  same  provision 
as  to  an  assessment  of  a tax  upon  the  various  insurance  carriers 
and  provides  for  the  annual  payment  of  such  amounts  into  the 
Revenue  Department.  Said  section  concludes: 
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”*  * * Upon  receiving  said  money  the 
state  treasurer  shall  place  the  whole 
thereof  to  the  credit  of  the  fund  for 
the  support  of  the  Missouri  workmen’s 
compensation  division.  As  the  division 
may  from  time  to  time  determine,  the 
state  auditor  and  state  treasurer  shall 
make  transfers  to  the  general  revenue 
fund  from  the  fund  for  the  support  of 
the  fAissouri  workmen’ s compensation 
division,  so  as  to  refund  any  appropri- 
ations made  to  said  fund  out  of  the 
general  revenue  fund,” 

Also  enacted  by  the  63rd  General  Assembly  was  Senate  Bill  No 
237,  Missouri  Laws  of  1945,  page  1977,  relating  to  the  state 
treasurer.  Section  17  of  said  bill,  which  in  its  general 
provisions  is  the  same  as  Section  13051,  R.3.  Mo,  1939,  and 
which  was  repealed  by  the  63rd  General  Assembly,  reads  as 
follows: 


"All  fees,  funds  and  moneys  from  what so- 
ever source  received  by  any  department, 
board,  bureau,  commission,  institution, 
official  or  agency  of  the  state  govern- 
ment by  virtue  of  any  law  or  rule  or 
regulation  made  in  accordance  with  any 
law,  shall,  by  .the  official  authorized 
to  receive  same,  and  at  stated  intervals 
be  placed  in  the  state  treasury  to  the 
credit  of  the  particular*  purpose  or  fund 
for  which  collected,  and  shall  be  subject 
to  appropriation . by  the  General  Assembly 
for  the  particular  purpose  or  fund  for 
which  collected  during  the  biennium  in 
which  collected  and  appropriated.  The 
unexpended  balance  remaining  in  all  sueh 
funds  (except  such  unexpended  balance  as 
may  remain  in  any  fund  authorized,  collected 
and  expSnded  by  virtue  of  the  provisions  of 
the  constitution  of  this  state),  shall  at 
the  end  of  the  biennium  and  after  all  war- 
rants on  same  have  been  discharged  and  the 
appropriation  thereof  has  lapsed,  be  trans- 
ferred and  placed  to  the  credit  of  the 
ordinary  revenue  fund  of  the  state  by  the 
state  treasurer.*  * 
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It  can  thus  be  observed  that  we  have  these  two  acts 
passed  by  the  same  Legislature,  and  to  an  extent  dealing  with 
the  same  subject  matter— Senate  Bill  Ho,  237  relating  to  the 
state  treasurer,  Section  17  thereof  providing  for  the  deposit 
in  the  ordinary  revenue  fund  of  the  state  treasury  of  all  fees, 
funds  and  moneys  from  whatsoever  source;  and  Senate  Bill  Ho* 

24&  relating  to  Workmen’ s Compensation,  Section  3757  thereof 
providing  that  the  tax  money  received  from  the  insurance  carriers 
be  placed  to  the  credit  of  the  fund  of  the  Division,  In  other 
words,  it  might  appear  that  Section  3757>  supra,  is  inconsistent 
With  Section  17,  supra,  in  that  it  does  not  provide  for  the 
transfer  of  the  moneys  in  the  fund  to  the  general  revenue  fund, 
whereas,  Section  17  does  so  provide.  In  Gasconade  County  v. 
Gordon,  241  Mo,  569,  the  court  said  at  l.c.  5$1 : 

"In  36  Cyc,  1151 , the  general  rule  is 
thus  announced;  ’The  rule  that  statutes 
in  pari  materia  should  be  construed  to- 
gether applies'  with  peculiar  force  to 
statutes  passed  at  the  same  session  of 
the  Legislature;  it  is  to  be  presumed 
that  such  acts  are  imbued  with  the  same 
spirit  and  actuated  by  the  same  policy, 
and  they  are  to  be  construed  together  ' 
as  if  parts  of  the  same  act.  They  should 
be  so  construed,  if  possible,  as  to  , 
harmonize,  and  force  and  effect  should  be 
given  to  the  provisions  of  each;  if,  how- 
ever, they  are  necessarily  inconsistent, 
a statute  which  deals  with  the  common 
subject-matter  in  a minute  and  particular 
way  will  prevail  over  one  of  a more  gen- 
eral nature;  and  of  two  inconsistent 
statutes  enacted  at  the  same  session,  that 
will  prevail  whlei}  takes  effect  at  the-, 
later  date.’" 

At  l.c.  533  the  court  continued; 

"It  is  easy  to  see  why  the  rule  of  con- 
struction pertaining  to  statutes  in 
pari  materia  applies  with  peculiar  force 
to  statutes  passed  at  the  same  session 
of  a legislative  body.  In  such  ease  we 
have  in  fact  the  same  minds  acting  upon 
the  one  subject.  It  is  not  to  be  pre- 
sumed that  the  same  body  x>f  men  would 
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pass  conflicting,  and  incongruous  acts. 

The  presumption  is,  that  they  had  in 
mind  the  whole  subject  under  considera- 
tion j that  whilst  the  one  general  subject  ' 
is  touched  in  several  separate  acts,  yet 
the  legislative  intent  was  that  of  a b1 
harmonious  whole.  In  such  case,  it  is 
the  duty  of  the  courts  to  so  construe  all 
the  acts  in  such  manner  that  each  and 
every  part  thereof*  may  stand,  if  such  con- 
struction can  be  attained,  without  doing 
violence  to  the  language  used  in  the 
several  acts,” 

We  have  then  the  rule  of  construction  in  such  cases  that,  un- 
less there  is  such  a clear  inconsistency  in  the  acts  that  the 
two  cannot  possibly  stand  together,  the  two  should  be  read 
together  and  harmonized,  if  possible,  with  a view  to  giving 
effect  to  a consistent  legislative  policy.  State  ex  rel.  County 
of  Buchanan  v.  Fulks  et  al.,  296  Mo,  614. 

Bearing  in  mind  such  rules  of  legislative  construction,  and 
in  an  attempt  to  harmonize  the  two  acts,  let  us  examine  them  to 
see  the  possible  meaning  intended  to  be  applied  by  the  Legislature. 
Section  3757*  appearing  in  the  Missouri  Laws  of  1945,  supra,  says 
that,  upon  receipt  of  the  money  derived  from  these  taxes  on  the 
insurance  carriers,  the  state  treasurer  shall  place  the  whole 
thereof  to  the  credit  of  the  fund  for  the  support  of  the  Missouri 
Workmen* s Compensation  Division.  And  as  the  Division  may  from 
time  to  time  determine,  the  state  auditor  and  state  treasurer 
shall  make  transfers  to  the  general  revenue  fund  from  the  fund 
for  the  support  of  the  Missouri  Workmen* s Compensation  Division, 
so  as  to  refund  any  appropriations  made  to  said  fund  out  of  the 
general  revenue  fund.  In  other  words,  said  section  is  silent  as 
to  any  transfer  of  this  fund  to  the  general  revenue  fund,  other 
than  as  the  Division  may  from  time  to  time  determine.  Section 
17  of  Senate  Bill  No,  237,  appearing  in  Missouri  Laws  of  1945, 
supra,  says  that  all  fees,  funds  and  moneys  from  whatsoever 
source  received  by  any  department,  board,  bureau,  commission, 
institution,  official  or  agency  of  the  state  government  by  virtue 
of  any  rule  or  regulation  shall  be  placed  in  the  state  treasury 
to  the  credit  of  the  particular  fund,  which  in  our  case  would  be 
the  fund  for  the  support  of  the  Workmen’s  Compensation  Division, 
and  be  subject  'to  appropriation  for  that  fund  during  the  biennium 
in  which  collected  and  appropriated.  Then  said  section  says: 

n*  * * The  unexpended  balance  remaining 
in  all  such  funds  (except  such  unexpended 
balance  as  may  remain  in  any  fund  authorized. 
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collected  and  expended  by  virtue  of  the 
provisions  of  the  constitution  of  this 
state),  shall  at  the  end  of  the  biennium 
and  after  all  warrants  on  same  have  been 
discharged  and  the  appropriation  thereof 
has  lapsed,  be  transferred  and  placed  to 
the  credit  of  the  ordinary  revenue  fund 
of  the  state  by  the  state  treasurer,.*  * 

Are  these  provisions  above  described  so  repugnant  as  to  be 
impossible  of  harmonizing?  We  think  not.  We  see  nothing  in 
Section  3757  which  would  indicate  that  its  provisions  are 
intended  to  apply  other  than  during  each  respective  biennium. 

At  the  end  of  such  periods  the  unexpended  balance  remaining  in 
such  fund  is  to  be  governed  by  Section  17  and  thus  be  transferred 
to  the  credit  of  the  ordinary  revenue  fund  of  the  state.  Such  a 
working  system  is  quite  consistent  with  the  procedure  to  be 
followed  generally  in  this  state  as  regards  the  state  revenues. 
The  unexpended  balance  remaining  of  such  funds  as  the  one  in 
question  are,  under  Section  17,  supra,  to  be  transferred  into  the 
general  revenue,  as  provided  in  said  section,  with  the  exception 
of  certain  specified  funds.  Such  excepted  funds  must  be  so  pro- 
vided for  specifically.  As  was  stated  by  the  court  in  State  v» 
KcReynolds,  193  3.W.  (2d)  611,  l.c,  613,  where  the  court  wa3 
referring  to  certain  fees  in  the  hands  of  the  Curators  of  the 
University  of  Missouri,  "Such  fees  are  expressly  excepted  by 
statute  from  those  funds  required  to  be  placed  in  the  State 
Treasury:,  Section  13051,  R.S*  1939,  Mo,  R.S.;U"  (Section  13051 
was  repealed  by  the  63rd  General  Assembly,  and  had  the  same  pro- 
visions as  contained  now  in  Section  17,  taws  of  Missouri,  1945, 
supra , ) 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  Section 
3757,  Missouri  Laws  of  1945,  page  2002,  can  and  should  be  harmonized 
with  Section  17,  Missouri  Laws  of  1945,  page  19#2 • The  provisions 
of  Section  3757  are  intended  to  apply  during  each  respective  bi- 
ennium as  regards  tax  money  received  from  the  insurance  carriers 
paid  annually  into  the  revenue  department  to  the  credit  of  the  fund 
for  the  support  of  the  Missouri  Workmen’s  Compensation  Division; 

At  the  end  of  such  periods  the  unexpended  balance  remaining  in  such 
fund  is  to  be  governed  by  Section  17  and  thus  be  transferred  to  the 
credit  of  the  ordinary  revenue  fund  of  the  state. 

Respectfully_submitted , 


APi'ROVLD: 


J.  £.  TAILOR 
A^arney  General 


W'm.  C,  COCKRILL 

Assistant  Attorney  General 


PISH  AND  GAME*  Construction  of  Section  20,  Wildlife  and  Forestry 
CRIMINAL  LAWj  Code,  page  664,  Laws  of  Missouri,  1945* 


October  23,  1947 


/ / ' 

Honorable  Gerald  W,  Gleason 
As aiatant  Prosecuting  Attorney 
Greene  C ounty 
Springfield,  Missouri 

Dear  Sirj 


This  will  acknowledge  receipt  of  your  request  for  an 
opinion  which  reads j * 

"We  would  like  an  opinion  arising  out  of 
a question  in  Section  20  of  the  Wildlife 
Forestry  Act. 

"On  Friday  October  16,  1947,  Clarence 
Taylor  was  tried  in  Greene  County  Circuit 
Court,  Division  One  for  feloniously  dyna- 
miting fish  In  Greene  County,  Missouri. 

The  dynamiting  occurred  in  a pond  on  a 
farm  of  the  witness,  L,  C.  Combs.  Pond 
was  privately  owned  and  about  two  acres 
in  size  during  dry  weather  and  about  ten 
aores  in  size  during  wet  weather.  In  wet 
season  It  overflows  to  a river.  This 
only  occurred  infrequently  during  the 
year.  The  pond  was  a natural  pond. 

"Mr.  E.  G*  Curtis,  who  represents  the 
defendant  has  filed  a motion  for  a new 
trial  after  a Jury  verdict  of  guilty* 

The  hearing  on  the  motion  will  be  largely 
on  the  question  of  Interpretation  of  Sec- 
tion 20,  above  mentioned,  that  Is,  'in 
any  water  of  this  State*' 

"It  is  the  prosecution  contention  that  it 
Included  all  waters , public  and  private. 
Whereas,  attorney  for  defendant  has  cited 
Arkansas  cases  which  seem  to  indicate  that 
such  a statute  would  not  be  extended  to 
Include  ponds  reservoir. 

"Vi © would  appreciate  your  opinion  on  this 
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question  before  our  hearing  on  Saturday 
morning  October  25,  1947,"- 

You  stated  in  your  request  that  you  would  like  to  have 
this  opinion  Saturday  morning,  October  25,  1947.  We  have  not 
had  time  to  do  much  research  in  this  Instance;  however,  we 
believe  that  the  conclusion  reached  herein  Is  the  proper  con- 
struction to  be  placed  upon  the  words  "In  any  of  the  waters 
of  this  state,"  as  used  In  Section  20  of  the  Wildlife  and 
Forestry  Act  passed  by  the  63rd  General  Assembly,  page  669, 
Laws  of  Missouri,  1945, 

You  state  the- counsel  for  the  defendant  has  cited 
Arkansas  cases  which  seem  to  indicate  that  such  words  should 
not  be  extended  to  include  ponds  and  reservoirs.  Such  con- 
struction is  not  binding  upon  the  courts  in  this  state  (see 
r y Bowles  vs  , Smith,  111  Mo,  45).  Apparently  what  the  defendant 
(- ' is  depending  upon  to  support  his  contention  is  the  decision 

of  Milton  vs.  State,  221  S.W,  461,  144  Ark,  1,  l.c,  3,  wherein 
the  words  "waters  of  this  state"  are  construed  under  the 
Arkansas  law.  In  that  case,  the  appellant  was  charged  with 
the  offense  of  unlawful  fishing  in  violation  of  the  statute 
which  made  It  unlawful  to  fish  with  a seine,  net,  trap  or 
other  device  of  that  character  in  any  waters  of  that  state. 

The  court,  in  holding  that  the  defendant  was  net  guilty  by 
reason  of  the  fact  that  the  water  he  was  fishing  on  did  not 
come  within  the  classification  of  "the  waters  of  this  state," 
said: 

"The  question  presented  Is  whether  or  not 
the  body  of  water  described  Is  such  as  falls 
within  the  designation  of  the  statute,  *the 
waters  of  this  State,*  We  Interpret  the 
language  of  the  agreed  statement  of  facts 
to  be,  that  Cogbill  and  Porter  are  the 
owners  as  tenants  in  common  of  the  lands 
surrounding  the  lake,  and  are  not  separate 
owners.  In  other  words,  we  find  that  the 
lake  In  question  Is  an  Inland  body  of  water 
wholly  within  the  boundaries  of  certain 
owners,  who  hold  title  as  tenants  in  com- 
mon, and  that  It  has  no  outlet  or  connec- 
tion with  any  other  body  of  water.  In  view 
of  these  facts,  we  are  of  the  opinion  that 
It  does  not  fall  within  the  terms,  * in  any 
of  the  waters  of  this  State,* 
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"The  purpose  of  the  statute  was  to  protect 
and  preserve  fish  in  the  public  waters  or 
such  privately  owned  waters  as  were  connected 
with  other  streams  or  bodies  of  water,  and 
not  to  a private  pond  or  lake  wholly  on  the 
premises  of  an  owner  or  common  owners,  which 
is  not  connected  in  any  way  with  another 
stream  or  body  of  water.  The  former  statute 
of  this  State  regulating  the  taking  of  fish 
(Kirby’s  Digest,  section  3600),  contained 
an  express  provision  exempting  from  the  "S 
application  of  the  statute  waters  ’wholly 
on  the  premises  belonging  to  such  person 
or  persons  using  such  device  or  devices •* 

This  provision  was  omitted  from  the  statute 
now  in  force,  but,  as  before  stated,  we 
think  that  the  term,  ’in  any  of  the  waters 
of  this  State,’  when  considered  in  the 
light  of  the  obvious  design  of  the  statute, 
excludes  privately  owned  waters  having  no  / 
connection  with  other  streams 

The  court  stated  above  that  the  former  statute,  regulating 
the  taking  of  fish,  contained  an  express  provision  exempting 
therefrom  waters  wholly  on  the  premises  belonging  to  persons 
using  such  devices.  However,  said  provision  is  now  omitted 
from  the  statute  in  force, ^ Vie  think  the  foregoing  statutes 
of  Arkansas  should  be  construed  in  the  following  manner— that 
by  deleting  from  the  former  statute  the  exception  contained 
therein,  the  words  "the  waters  of  this  state"  should  be  all 
inclusive , 

The  primary  rule  of  statutory  construction  is  to  ascertain 
from  the  language  used  the  intent  of  the  lawmakers,  if* possi- 
ble, and  to  put  upon  the  language  its  plain  and  rational  mean- 
ing in  order  to  promote  its  object.  See  Donnelly  Garment  Co, 
vs,  Keitel,  193  S.W,  (2d)  577,  Another  well  established  rule 
of  statutory  construction  is  that  in  construing  statutes  in 
pari  materia,  not  only  acts  passed  at  the  same  session  of  the 
legislature  but  also  acts  passed  at  prior  and  subsequent  ses- 
sions may  be  considered.  See  State  ex  rel,  and  to  Use' of 
Geo.  B,  Peck  Go.  vs.  Brown,  105  S.W,  (2d)  909,  340  Mo.  1189  ^ 

We  find  several  Missouri  decisions  touching  upon  the  question 
involved,  such  as  State  vs,  Lewis,  73  Mo,  App,  619,  wherein 
the  question  of  whether  or  not  a slough  was  technically  and, 
according  to  accepted  legal  definitions,  a water  of  the  state. 
However,  the  court  in  that  case  went  off  on  the  theory  that 
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the  defendant  was  seining  with  a prohibited  seine  and  it  was 
unnecessary  to  define  a slough.  In  State  vs.Blount,  85  Mo, 
543,  the  Supreme  Court  of  Missouri  heild  that  a bayou  extending 
back  from  Lake  Contrary,  a public  body  of  water  in  Buchanan 
County  permitting  fish  to  have  free  and  uninterrupted  access 
thereto,  and  not  being  wholly  on  the  premises  of  the  defendant, 
falls  within  the  description  "waters  of  this  state,"  However,, 
in  that  case.  Section  1625  of  the. Revised  Statee-^prohiblted 
the  erection  and  maintenance  of  any  seine,  net  or  trap  in  any 
water  of  the  state,  and  contained  a proviso  that  the  prohibi- 
tion therein  shall  not  apply  to  waters  wholly  on  premises  be- 
longing to  persons  using  such  devices,'  However,  at  that  time. 
Section  1631  of  the  Revised  Statutes  of  Missouri,  defined 
"waters  of  the  state"  and  specifically  included  in  said  defini- 
tions, sloughs. 

In  Reld^vs,  Ross,  46  S,W,  (2d)  567,  l.c,  569,  the  Supreme 
Court  of  Missouri,  en  banc,  in  construing  the  words  "in  any 
waters  of  this  state"  as  used  in  Section  8270,  R,  S,  Mo,  1929, 
said* 


"Section  8270  (the  sections  herein  named 
are  found  in  the  revision  of  1929)  provides* 
♦It  shall  be  unlawful  for  any  person  * ■» 

to  take,  catch,  or  kill,  any  fish  In  any 
of  the  waters  of  this  state,  by  * any 
# * •»  means  other  than  * x of  the  kind 
and  at  the  time,  and  in  the  manner  permitted 
by  law,*  The  phrase,  ♦any  of  the  waters 
of  this  state, 1 ‘Is  usedTn  various  ‘sections 
oF  article  fl,  chapter  43,  dealing  with 
the  preservation  of  fish  and  game.  The 
words  employed  are  broad  and  a 1 1- incTus i ye 
jn-  their  purport.  That  the~ Legislature 
Tnter^ecf  tKem  bo  be  as  alT-c omprohens ivo 
as  their  purport  Ts  cTo a ply* ' inalcatcd  by 
Fhe  exceptions  It  thought'  no  cess  ary  t o 
make , These  exceptions  are  f ound  in  "sec- 
tioris  in  pari  materia  with  said  section 
8270,  Section  8273,  limiting  tho  us©  of  / 
seines  and  nets,  concludes  as  follows*  l 
♦Provided,  that  tke  restrictions  of  this  \ 
section  shall  not  apply  to  fish  taken  from] 
private  ponds  and  reservoirs  when  wholly  / 
upon  tho  premises  of  owner  or  occupant, 

* «■  1 Section  8275,  prohibiting  the 
sale  of  game  fish,  contains  this  provisos 
♦Provided,  that  nothing  in  this  section 
shall  be  construed  so  as  to  prevent  the  / 
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the  sale  of  artificially  propagated  fish  J 
held  in  captivity.*  The  article  contains 
no  othor  exceptions  or  provisos  which 
operate  as  a limitation  upon  the  meaning 
naturally  to  be  given  to  the  words,  'any 
of  the  waters  of  this  state,'  Y/q  there- 
fore construe  those  words  to  mean  any  of 
the  waters  in  khls  state'  in  which  fish  do, 
or  may,  have  a habitat' ‘ excelrE  private 
ponds  and  re sorvoir s when  wholly  upon  the 
premises  of  owner  or  occupant,  and  waters 
in  whicH  Hah" are  artificially  propagated 
and  'held  in  'captivity » " '5"uoh  an  Interpret 
ta 1 1 on  c orapor is  "w i th  £he  obvious  purposes 
of  the  s't'atuto‘"e ons  Idcrod  as  a whole, 

See  State  v,  Blount,  85  Mo.  5?3;  Caldwell 
v,  Erickson,  01  Utah,  265,  213  P.  182; 

People  v.  Miles,  143  Gal,  636,  77  P,  666," 
(Underscoring  ours.) 

Prom  the  above  decision,  it  clearly  indicates  that  had 
there  been  no  exceptions  in  the  laws  dealing  with  the  preser- 
vation of  fish  and  game  to  Section  8270,  providing  that  it 
shall  bo  unlawful  for  any  person  to  take,  .catch  or  kill  any 
fish  in  any  of  the  waters  of  this  state,  that  tho  words  "any 
waters  of  this  state"  would  h»vo  been  construed  to  include 
all  waters,  both  public  and  private,  in  tho  State  of  Missouri 

The  63rd  General  Assembly,  in  enacting  what  is  known  as 
the  vYildllfo  and  Forestry  Act,  page  664  to  G71  inclusive',  out 
right  repealed  any  provision  in  the  law  similar  to  the  excep- 
tions hereinabove  referred  to  in  Reid  vs,  Ross,  supra,  and 
did  not  include  in  the  new  Yiildlifo  and  Forestry  Act  any  aimi 
lar  exceptions.  Section  20  of  said  act  reads: 

"It  shall  be  unlawful  for  any  person  to 
place  any  explosive  substance  or  prepara- 
tion in  any  of  tho  waters  of  this  stato, 
whereby  any  fish  which  may  inhabit  said 
waters  may  be  killed.  Injured  or  destroyed; 
and  no  person,  by  any  such  moans,  shall 
kill,  catch  or  taka  any  fish  from  said 
waters;  provided,  however,  that  explosive 
substances  or  preparations  may  bo  used  in 
said  waters,  but  only  with  the  permission 
and  under  the  supervision  of  tho  Commission, 

Any  person  violating  any  of  tho  provisions 
of  this  section  shall  be  deemed  guilty  of 
a felony,  and  upon  conviction  shall  be  fined 
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not  loss  than  two  hundred  dollars,  nor  more 
than  one  thousand  dollars,  or  by  imprison- 
ment in  the  Stato  Penitentiary  for  not  more 
than  two  years,  or  by  both  such  fine  and 
imprisonment,  for  each  such  offense.” 

In  vi ow  of  the  decision  in  Held  vs.  Ross,  supra,  holding 
that  the  phrase  " any  of  the  waters  of  this  state"  when  enacted 
was  intended  to  bo  all-inclusive  had  it  not  been  for  certain 
statutory  exceptions  specifically  mentioned  in  the  decision, 
it  clearly  indicates  that  since  all  of  those  exceptions  have 
been  repealed  that  the  v/ords  contained  in  Section  20,  supra, 
*in  any  of  the  waters  of  this  state"  are  Inclusive  and 
include  all  public  and  private  waters  in  this  state.  Such 
conclusion  is  further  fortified  by  the  following  facts.  Sec- 
tion 4 of  the  act  of  the  63rd  General  Assembly,  known  as  the 
Wildlife  and  Forestry  Act,  page  665,  Laws  of  Missouri,  1945, 
provides  that  the  ownership  of  and  title  to  all  wildlife  of 
and  within  this  state,  whether  resident,  migratory  or  imported 
dead  or'  alive . are’  hereby  declared  to  be  in  the  State  of 
Missouri , Furthermore , Section  26  of  the  same  act  provides 
that  no  wildlife  shall  be  pursued,  taken,  killed,  possessed 
or  disposed  of  except  in  the  manner,  to  the  extent,  and  at  the 
time  or  times  permitted  by  rules  and  regulations  of  the  Con- 
servation Commission.  Section  3 of  the  Wildlife  and  Forestry 
Code,  1947,  adopted  by  the  Conservation  Commission  of  Missouri 
provides  no  bird,  fish,  animal  or  othor  form  of  wildlife  in 
this  State  of  Missouri  shall  be  molested,  pursued,  taken 9 
enticed,  poTs oned,  killed , transported,  stored,  served,  bought 
sold,  given  away  or  possessed,  in  any  manner  at  any  time, 
except  as  specifically  permitted  by  these  regulations  and 
any  laws  consistent  with  Article  XV,  Sections  40-46  of  the 
Constitution  of  the  State  of  Missouri.  The  Conservation  Com- 
mission has  not  defined  waters  of  the  state. 

The  courts  in  this  state  have  often  held  that  absolute 
ownership  of  wildlife  is  vested  in  the  people  of  the  state. 

In  State  vs,  Hegar,  194  Mo.  70^,  l.c.  711,  the  court  said* 

"The  authorities  aro  uniform  in  holding 
that  the  absolute  ownership  of  wild  game 
is  vested  in  the  people  of  the  Stato,  and 
that  such  is  not  the  subject  of  private 
ownership.  As  no  person  has  in  such  game 
any  property  rights  to  be  affected,  it 
follows  that  the  Legislature,  as  the  repre- 
sentative of  the  people  of  the  State,  and 
clothed  by  them  with  authority  to  make 
laws,  may  grant  to  individuals  the  right 
to  hunt  and  kill  game  at  such  times,  and 
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upon  such  terms,  and  under  such  restrictions 
as  it  may  see  proper,  or  prohibit  it  alto- 
gether, as  the  Legislature  may  deem  best., 
(Haggerty  v.  Ice  Hfg*  & Storage  Co.,  143 
Mo.  238;  Geer  v.  State  of  Connecticut,  161 
U,  3,  519;  American  Express  Co.  v.  People, 
133  111.  649;  2x  parte  Maior,103  Cal,  476; 
State  v,  Rodman,  58  Minn.  393;  Magnor  v* 
People,  97  111.  320;  Pholps  V;*  Racoy,  60 
1U  Y.  10.)" 


COl'ICLUSIOM  • 


Therefore,  It  Is  the  opinion  of  this  dopartment  that 
the  words  "in  any  of  the  waters  of  this  state"  contained  In 
Section  20/  page  669,  Lav/a  of  Missouri,  1945,  of  the  Wildlife 
and  Forestry  Act  of  the  State  of  Missouri  should  be  construed 
to  Include  all  waters  of  the  state,  both  public  and  private. 


Respectfully  submitted, 


APPROVED  j 


AUEREY  R.  HAMETT,  Jr, 
Assistant ' Attorney  General 


J.  IT  TAILOR 
Attorney  General 


ARHjVLM 


FARMERS 1 FIRE  AND  : Farmers’  mutual  fire  aid  lightning  insur- 
LIGHTNpKr  INS,  COS.  : ance  companies  may  not  write  policies 

: against  loss  of  personal  property  by  theft. 


November  17,  1947 


Honorable  William  J,  G-ilwee 
Assistant  Prosecuting  Attorney 
of  Jackson  County 
Kansas  City,  Missouri 

Dear  Mr,  Gilwee: 


This  opinion  is  in  response  to  your  letter  of 
recent  date,  raising  the  question  whether  the  Farmers 
and  Merchants  Mutual  lire  Insurance  Company  of  Jackson 
County,  Missouri  may  Insure  its  members  against  theft 
under  the  provisions  of  Section  6177,  A.c,  Mo.  1959,  as 
amended  in  Laws  of  Missouri,  1945,  page  612,  etc.  Your 
letter  Is  as  follows : 

"In  the  rural  parts  of  Jackson  County, 
Missouri,  the  farmers  are  troubled  in- 
creasingly with  the  loss  by  theft  of 
their  hogs,  cattle,  corn  an.  d other  per- 
sonal property,  and  they  feel  that  If 
they  were  mutually  Insuring  each  others’ 
property  that  it  would  soxure  toward 
bringing  greater  alertness  and  co- 
operation In  preventing  these  thefts, 

"We  would  appreciate  an  official  opinion 
from  your  department  as  to  whether  their 
local  Danners’  Mutual  Insurance  Company 
may  mutually  Insure,  the  hogs,  cattle, 
corn  and  other  personal  props rty  of  their 
members  against  theft  under  the  provisions 
of  Section  6177,  lJ.S.  Mo,  1939,  as  amend- 
ed in  Laws  1945,  at  page  612," 


Section  6177,  U.S,  Mo,  1939,  was  enacted  as  an 
exe mption  statute.  It  was  passed  as  a new  Act,  Laws  of 
Missouri,  1809,  page  55,  with  two  sections.  The  Act 
provided  for  the  exemption  of  farmers’  mutual  fire  and 
lightning  insurance  companies  from  the  terms  of  general 
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insurance  laws  of  Chapter  119  of  the  then  Revised  Statutes, 

The  new  Act  of  1889  was  amended.  Laws  of  Missouri, 
1891,  page  165,  and  3 till  remained  an  exemption  statute, 
numbered  Section  5909,  with  the  further  provision  that  a 
farmers*  mutual  fire  and  lightning  insurance  company  could 
be  incorporated  by  filing  a copy  of  its  constitution  and  by- 
laws with  the  Secretary  of  State,  and  paying  the  sum  of 
1*10,00  into  the  State  Treasury, 

Said  Section  6177,  H,S,  Mo,  1939,  has  been  carried 
through  the  several  revisions  of  the  statutes,  and  in  amend- 
ments in  the  Session  Laws,  as  an  exemption  statute,  with 
the  still  existing  proviso  for  organization  as  noted  above, 
and  was  so  retained  in  the  amendment  thereof.  Laws  of 
Missouri,  1943,  pages  612,  613  and  614,  Throughout  all  of 
these  revisions  and  amendments  Article  15,  Chapter  37,  in- 
cluding said  Section  6177,  by  whatever  number,  was  titled, 
and  is  now  so  denominated,  as  "Farmers*  Mutual  Fire  Insur- 
ance Companies  & # ",  There  was  no  provision  whatever 

in  any  amendment  or  revision  of  the  statutes  touching  the 
subject  matter  of  said  Article  15,  including  Section  6177, 
authorizing  such  companies  to  include  In  a policy  contract 
any  risk  upon  the  property  of  the  members  except  loss  by 
fire  and  lightning. 

Article  15  of  Chapter  37,  R,3,  Mo,  1939,  furnishes 
In  its  several  sections  an  Interesting  background  lor  ob- 
servation of  the  authority  of  farmers 1 mutual  insurance 
companies  to  organize  companies  for  different  kinds  of 
coverage.  There  are  no  less  than  three  dil'ierent  kinds  of 
farmers'  mutual  insurance  companies  that  may  be  organized 
to  carry  on  a mutual  Insurance  business  under  said  Article 
15. 


Said  Section  6177  provides  for  the  organization  of 
farmers*  mutual  fire  and  lightning  Insurance  companies, 

m 

Section  6181  of  said  Article  15,  provides  for  the 
organization  of  farmers'  mutual  tornado,  windstorm  and  cy- 
clone insurance  companies-,- 

Section  6183  of  said  Article  15,  provides  for  the 
organization  of  farmers'  mutual  hail  Insurance  companies ^ 

It  Is  evident  that  the  Legislature  intended  that 
the  several  kinds  of  farmers*  mutual  Insurance  companies, 
as  identified  by  the  three  sections  hereinabove  mentioned, 
were  to  be  confined  strictly  to  writing  risks  covering  only 
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the  hazards  mentioned  in  each  of  said  sections* 

The  Legislature  did  not  provide  in  said  Article 
15,  or  elsewhere,  for  the  organization  of  farmers*  mutual 
casualty  insurance  companies  to  cover  loss  by  theft,  nor 
has  the  Legislature  included  in  any  of  said  sections  of 
said  Article  15,  the  power  of  any  of  the  three  kinds  of 
companies,  fire,  windstorm  or  hail,  to  engraft  onto  a 
contract  against  loss  by  any  of  such  risks,  the  risk  of 
loss  by  theft* 

The  amended  Section  6177,  Laws  of  Missouri,  1943, 
page  612,  includes  numerous  changes  by  insertion  of  words, 
and  elimination  of  words,  but  nowhere  does  it  include 
authority  for  a farmers1  mutual  fire  and  lightning  insur- 
ance company  to  write  a policy  against  the  hazard  of  theft 
nor  to  include  a risk  against  theft  in  a fire  and  lightning 
policy  contract. 

Said  Article  15  was  again  amended  by  the  64th  Gen- 
eral Assembly  of  this  State  in  House  Bill  #351,  which  was 
truly  agreed  to  and  finally  passed,  by  adding  a new  section 
to  be  known  as  Section  6177a  immediately  following  Section 
6177,  K-,3*  Mo,  1939,  Said  Section  6177a  is  as  follows* 

n Farmers*  mutual  insurance  companies  or- 
ganized in  accordance  with  the  provisions 
» of  this  article  are  hereby  authorized  to 
issue  extended  covorage  indorsements  to 
their  policies  to  insure  the  property  of 
members  against  loss  from  windstorm,  hail, 
explosion,  riot,  riot  attending  a strike, 
civil  commotion,  aircraft,  vehicles,  and 
smoke,11 

It  will  be  observed  that  said  amendment  numbered 
Section  6177a,  while  authorizing  extended  coverage  by  in- 
dorsement in  many  particulars  by  companies  organized  -under 
the  named  sections  of  said  Article  15,  does  not  include  any 
coverage  of  theft  In  any  of  such  classes  of  farmers*  mutual 
Insurance, 

The  writing  of  a risk  against  theft  by  any  farmers* 
mutual  fire  and  lightning  Insurance  company  in  a fire  policy 
or  other  policies  in  the  present  state  of  our  statutes  would 
we  believe,  be  ultra  vires, 

Lection  5 of  Article  XI  of  the  1945  Constitution  of 
this  State  Is,  In  part,  as  follows: 
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"No  corporation  shall  engage  in  business 
other  than  that  expressly  authorized  in 
its  charter  or  by  law,  -s:-  «•  ", 

There  being  no  statute  in  this  State  permitting 
the  writing  of  theft  insurance  by  farmers*  mutual  insur- 
ance companies  as  a part  of  the  risks  provided  for  would, 
we  think,  under  the  above  prohibitive  clause  of  the  Con- 
stitution, render  such  unauthorized  coverage  void,  if  in- 
cluded in  a policy  issued  by  such  company. 

The  only  recovory  which  may  be  had,  as  wo  read  the 
authorities,  for  "theft"  under  a fire  policy  is  where  fire 
was  the  proximate  cause  of  the  loss,  and  theft  oc cured  dur- 
ing or  after  the  on-set  of  the  fire.  This  subject  i3  very 
interestingly  treated  in  Wood  on  Insurance,  Volume  1,  pages 
264,  265,  Section  106,  which  so  states  the  rule,  and  cites 
the  case  of  Newmark  vs.  Insurance  Company,  30  Mo,  160,  The 
Newmark  case  was  one  where  a loss  oocured  by  fire  on  a stock 
of  goods  ownod  by  plaintiff  covered  by  a policy  issued  by 
the  defendant.  Some  of  such  goods  were  stolen  as  a conse- 
quence of  being  exposed  by  the  fire*  The  controversy  was 
whether  the  company  was  liable  for  the  theft  of  the  goods 
after  the  fire  was  extinguished  as  well  as  during  the  fire. 
The  Court,  l,c,  164,  said: 

"■»  ■*  the  precise  time  when  a theft 

occurs  is  not  important.  If  It  be  oc- 
casioned directly  by  the  fire,  & * ■*:-  ", 

There  are  numerous  decisions  by  the  Supreme  Court 
and  the  Courts  of  Appeals  of  this  State  construing  poli- 
cies written  on  one  line  of  risks  with  respect  to  health 
and  accident,  denying  the  right  of  recovery  for  a loss  not 
strictly  within  the  terms  of  the  policy,  for  instance, 
death  from  typhoid  under  compensation  insurance,  as  not 
being  an  accident  causing  an  injury  or  death  within  the 
course  of  employment  of  the  employee. 

We  find  no  Missouri  case  on  the  question  of  liabili- 
ty under  a mutual  fire  policy  for  loss  under  any  risk  other 
than  that  of  fire, 

32  C.J.  states,  generally,  the  rule  of  liability 
of  companies  under  the  general  head  of  "Mutual  Companies", 
page  1018,  l,c,  1028,  the  following: 
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"•J5-  k * The  company  may  enter  into  a valid 
contract  of  insurance  against  such  and  only 
such  risks  as  it  is  authorized  to  insure 
against  by  its  charter,  or  articles,  or  the 
statutes  under  which  it  is  created.  ■»  # n , 

The  above  Gorpus  Juris  text  cites,  under  footnote 
47,  numerous  cases  from  many  jurisdictions  holding  that  a 
company  authorized  to  insure  property  on  one  class  of  risks 
was  not  liable  for  a loss  on  an  entirely  different  kind  of 
risk.  Such  footnote,  with  comments  on  several  of  such 
cases,  cites  the  followings 

In  the  Wisconsin  case  of  0»Neil  vs*  Mut.  )•■'.  Ins* 
Go.,  58  N.W.  345,  It  is  held: 

Under  authority  to  insure  detached 
dwellings,  form  buildings,  etc.,  a 
mutual  company  has  no  power  to  in- 
sure an  incubator  building* 

In  the  Minnesota  case  of  Delaware  ■ armors * ^ut. 

Ins.  Go.  vs,  Knuppol,  57  N.v'J.  656,  It  Is  held: 

Authority  to  Insure  farm  buildings, 
live  stock,  and  grain  against  loss 
by  fire  does  not  covpr  the  power  to 
. . Insure  growing  grain  against  hail. 

In  the  Pennsylvania  case  of  Knapp  vs.  North  Wales 
Kut.  Live  Btock  Ins.- Go.,  11  Montg.  Go.  (Pa.)  119,  it  was 
held: 

Authority  to  Insure  furniture,  goods, 
wares,  merchandise,  and  effects  does 
not  cover  live  stock  insurance. 

In  the  Michigan  case  of  Preferred  Masonic  Mut. 

L.  Ins.  Go.  vs.  Giddings,  70  iJ.W.  1026,  it  was  held  that: 

Under  authority  to  issue  policies 
payable  on  the  death  of  Insured 
that  a policy  payable  on  the  oc- 
currence of  total  disability  is  " 

unauthorized. 

In  the  Massachusetts  case  of  Knowlton  vs.  Bay  State 
Beneficiary  Assoc.,  50  N.G,  929,  it  was  held  that:  • 
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Under  a statute  restricting  casualty 
insurance  on  the  assessment  plan  to 
cases  of  accidental  death  or  disability 
such  a company  has  no  power  to  insure 
against  disability  from  sickness. 

So,  it  seems,  considering  the  above,  that  Section 
0177,  R,S,  Mo,  1939,  as  amended.  Laws  of  Missouri,  1943, 
jpages  612,  613  and  614,  does  not  provide  for  the  insurance 
of  personal  property  by  mutual  fire  and  lightning  insur- 
ance companies  against  loss  by  theft. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  Department 
that  farmers*  mutual  fire  and  lightning  Insurance  companies 
are  not  authorized  by  the  terms  of  Section  6177,  k.S,  Mo, 
1939,  as  amended.  Laws  of  Missouri,  1943,  pages  612,  613 
and  614,  or  any  other  section  of  the  statutes  of  the  State 
of  Missouri,  to  mutually  insure  the  hogs,  cattle,  corn  or 
other  personal  property  of  their  members  against  theft. 


Respectfully  submitted. 


GEORGE;  W.  CROWLEY 

Assistant  Attorney  General 


A RPR  OVID : 


J,  E,  TAYLOK 
Attorney  General 
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FUNCTIONS  OF  BOARDS  Powers  and  duties  of  the  ©oard  oi  Education 
OF  EDUCATION i of  consolidated  school  districts  after 

organization  of  new  district,  and  powers  of 
board  of  directors  of  old  district  which 
5 form  part  of  the  consolidated  district. 


January  24,  1947 


Honorable  Percy  W,  Gullic 
Prosecuting  Attorney 
Alton,  Missouri 


Dear  Mr,  Gullic: 

This  will  acknowledge  receipt  of  your  letter  of  recent  date 
and  addressed  to  the  Honorable  J,  K,  Taylor,  Attorney  General, 
Jefferson  City,  Missouri,  requesting  answers  to  several  questions, 
all  relative  to  the  consolidation  of  school  districts,  which 
said  letter  is  in  words  and  figures  as  follows: 

hA  consolidated  school  district  comprised  of  five 
districts  and  more  than  fifty  square  miles  has 
been  organized  in  Oregon  County  Missouri  as  provided 
for  in  sections  10493  to  10500  Inclusive,  It  is 
our  understanding  as  set  out  In  section  10498  that 
thl3  organization  does  not  take  effect  until  July  1st 
following  the  organization,  . This  brings  several 
questions  up  regarding  procedure: 

First:  Does  the  newly  elected  board  of  six 
directors  as  elected  at  the  organization 
meeting  have  any  authority  before  this  date? 

Second:  Can  a levey  for  the  ensuing  year  be 
voted  or  a bond  be  voted?  , 

Third:  Can  a school  site  be  contracted  for? 

' Fourth:  Who  will  call  the  election  for  this 
coming  April? 

Fifth:  Who  has  jurisdiction  in  employment  of 
the  teachers  for  the  coming  year  and  can  the 
present  teachers  hold  their  contracts  under 
the  continuing  contract  law  if  not  notified 
(more  teachers  are  employed  now  than  there 
will  he  teaching  units  for  next  year,)1' 


With  your  questions  before  us,  we  shall  proceed  to  answer 
them  in  consecutive  order  as  given  and  as  follows: 

First  - Your  letter  states  that,  the  newly  consolidated  district 
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was  organized  under  Section  10493  and  10500,  inclusive,  supra. 

Section  10493  states,  in  part,  as  follows: 

"-M-  -j:-  -ss-When  such  new  district  is  formed  it 
shall  be  known  as  consolidated  district 

No. of  county,  and  all 

the  laws  applicable  to  the  organization  and 
government  of  town  and  city  school  districts, 
as  provided  in  Article  5,  Chapter  72,  R.  S. 

1939,  shall  be  applicable  to  districts  organized 
under  the  provisions  of  sections  10493  to 
10500,  inclusive." 

Section  10467,  R.  S.  Mo.  1939,  relative  to  the  organization 
meeting, is  pertinent,  and  in  part  as  follows: 

"First-  * * *When  all  present  shall  have 
voted,  the  chairman  shall  appoint  two 
tellers,  who  shall  call  each  ballot  aloud 
and  the  secretary  shall  keep j a tally  and 
report  to  the  chairman,  who  shall  announce 
the  result;  and  if  a majority  of  the  votes 
cast  are  'for  organization, ' the  chairman 
shall  call  the  next  order  of  business. 

"Second-  To  Sleet  six  directors,  as  follows: 

Two  shall  be  elected  for  three  years,  two  for 
two  years  and  two  for  one  year,  and  each 
director  shall  be  elected  separately  and  the 
• result  announced  in  the  manner  prescribed  for 
organization.  If  said  election  is  held  at  a 
special  meeting,  from  then  until  the  next 
annual  meeting  shall  be  taken  as  one  year, 
so  far  as  relates  to  the  terms  of  the  di- 
rectors elected,  The  directors  chosen  must 
comply  with  the  requirements  of  section  10470 
' of  this  article.  The  chairman  and  secretary 

of  such  meeting  shall  keep  a record  of  the 
proceedings  thereof  and  turn  the  same  over 
to  the  board  of  education  of  such  district, 
to  be  entered  upon  Its  records  by  the  clerk 
of  such  district," 
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Section  10470,  R.  3.  Mo.  1939,  provides,  in  part,  as  follows: 

"Within  four  days  after  the  annual  meeting, 

(in  this  case  a special  meeting),  the  board 
shall  meet,  the  newly  elected  members,  who 
shall  be  qualified  by  the  taking  of  the  oa.th 
, of  office  * and  the  board  organized  ■»  *. 

* «■  *Th©  president  and  secretary,  except  as 
herein  specified,  shall  perform  the  same 
duties  and  be  subject  to  the  same  liabilities 
as  the  presidents  and  clerks  of  the  school 
boards  of  other  districts." 

The  Springfield  Court  of  Appeals  in  State  ex  rel.  Fleener  v. 
Consolidated  School  District  No.  1 et  al,  238  S.  W.  819,  1. 
c.  820-21,  in  discussing  this  identical  point  said,  in  part, 
as  follows : 

"By  section  11243  the  board  of  education  of 
any  consolidated  school  district  shall,  except 
as  therein  provided,  ’perform  the  same  duties 
and  be  subject  to  the  same  restrictions  and 
liabilities  as  the  boards  of  other  school 
districts  acting  under  the  general  school  laws 
of  the  State. ' The  tax  levy  of  which  complaint 
is  made  in  the  case  at  bar  was  under  sections 
11244,  11161,  and  11209,  all  of  which  figures 
In  the  government  of  the  consolidated  district. 

We  see,  therefore,  that  many  and  various  pro- 
visions of  the  school  law  must  be  considered 
in  determining  the  power  and  authority  of  a 
consolidated  district, 

a -M-We  think  that  the  reasonable  and  liberal 
construction  to  place  on  section  11252,  (now 
10498,  supra)  on  which  relators  rely,  is  that 
the  old  districts  which  went  to  form  the  con- 
solidated district  would  cease  to  function  on 
June  30th  after  the  consolidation,  but  that 
the  section  in  no  wise  affects  the  functioning 
, of  the  consolidated  district.  Any  other  con- 
struction  would  result  in  utter  confusion  and 
irreparable  injury*  Suppose  it  be,  as  relators 
urge,  that  the  consolidated  sistrict  could  not 
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function  until  June  30th  after  its  organ- 
ization. The  old  districts  were  absorbed 
into  the  consolidated  district  on  October  22. 

1920,  and  thereafter  had  no  power  to  do  anything 
except  to  finish  the  business  under  way,  and  at 
the  end  of  the  school  year,  June  30th,  make  the 
turn  over  as  required  by  section  11262.  (Now 
Section  10498,  supra.)  There  would  be.no  annual 
meeting  of  the  old  districts,  because  they  would 
no  powers  left  except  to  continue  as  provided  in 
section  11262,  If  the  consolidated  district 
could  not  function  till  June  30th,  there  are  .many 
things  that  it  might  not  do  then,  because  certain 
things  are  required  to  be  done  at  the  annual 
meeting,  and  the  statute  fixes  the  annual  meeting 
on  the  first  Tuesday  in  April,”  (Underscoring  ours.) 

In  this  case,  a consdlidated  school  district  was  organized 
October  22,  1920,  and  at  the  annual  school  election,  the  followin 
April,  voted  bonds,  which  were  held  valid,  although  the  old  distr 
continued  to  exist  until  the  end  of  the  school  year  for  certain 
purposes,  “ 

Second  - Section  10483,  R.  S.  Mo.  1939  states.  In  part  as  follows* 

”The  qualified  voters  of  such  town,  city  or 
consolidated  school  district  shall  vote  by 
ballot  upon  all  questions  provided  by  law 
for  submission  at  the  annual  school  meetings, 
and  such  election  shall  be  held  on  the  first 
Tuesday  in  April  of  each  year,  and  at  such 
■ convenient  place  or  places  within  the  district 
as  the  board  may  designate,  beginning  at 
7 o'clock  a.  m.  and  closing  at  6 o'clock  p.  m. 
of  said  day.  The  board  shall  appoint  three 
judges  of  election  for  each  voting  place, 
and  said  judges  shall  appoint  two  clerks J 
said  judges  and  clerks  shall  be  sworn  and 
the  election  otherwise  conducted  In  the  same 
manner  as  the  elections  for  state  and  county 
officers  and  the  result  thereof  certified  by 
the  judges  and  clerks  to  the  secretary  of  the 
board  of  education,  who  shall  record  the  same, 
and,  by  order  of  said  board,  shall  Issue 


j 
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certificates  of  election  to  the  persons 
entitled  thereto;  and  the  results  of  all 
other  propositions  submitted  must  be 
reported  to  the  secretary  of  the  board, 
and  by  him  duly  entered  upon  i!he  district 
records.  All  propositions  submitted  at 
said  annual  meeting  may  be  voted  for  upon 
one  and  the  same  ballot,  and  necessary 
poll  books  shall  be  made  out  and  furnished 
by  the  secretary  of  the  board t # » 

( Underscoring  ours . ) ~~ 

Section  10328,  R.  S,  Mo.  1939,  is  in  part  as  follows! 

nFor  the  purpose  of  purchasing  school  house 
sites,  erecting  sehoolhouses,  library 
buildings  and  furnishing  the  same,  and 
building  additions  to  or  repairing  old 
buildings,  the  board  of  directors  shall  be 
authorized  to  borrow  money,  and  issue  bonds 
for  the  payment  thereof,  in  the  manner  herein 
provided.  The  question  of  loan  shall  be  decided 
at  an  annual  school  meeting  or  at  a special 
election  to  be  held  for  that  purpose.  * # •»" 
(Underscoring  ours.) 

1 Our  Supreme  Court,  in  State  ex  rel  v.  Gordon,  261  Mo.  631  1 
c.  646-7,  in  the  interpretation  of  this  identical  section 
stated  as  follows! 

• "It  is  finally  insisted  that  the  Act  of  1913 
does  not  confer  authority  upon  consolidated 
school  districts  organised  thereunder  to  issue 
any  bonds  whatsoever. 

x "Literally  speaking  this  insistence  is  true, 
but  when  we  take  into  consideration  the  fact 
that  the  Legislature  was  dealing  with  the 
general  education  of  its  citizens  and  authorized 
this  higher  class  of  instruction,  it  is  apparent 
that  it  intended  that  the  general  school  laws 
of  the  State,  in  so  far  as  applicable,  should 
be  read  in  connection  with  this  class  of  schools 
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- in  order  to  carry  out  the  general  design 

and  intention  of  the  legislative  body. 

"The  Legislature  knew  that  this  class  of 
schools  had  no  school  property — lands, 
buildings  or  other  instrumentalities*--  with 
which  to  carry  on  the  school  work,  no  more 
than  the  ordinary  public  school  has  when 
first  organized,  without  resort  should  be 
had  to  borrowing  money  for  those  purposes. 

That  being  true  we  must  look  at  the  general 
school  laws  of  the  State  regarding  this 
subject,  and  read  it  in  connection  with 
this  Incomplete  act;  and  by  so  doing,  we 
find  that  section  10777,  Revised  Statutes 
1909,  (now  section  10328,  supra)  provides 
for  the  issuance  of  bonds  for  the  purposes 
for  which  those  in  controversy  were  issued.1' 

(See  State  ex  rel.  Fleener  v.  Consolidated 
School  District,  supra.) 

Third  - Section  10471,  R.  S.  Mo.  1939,  provides,  in  part,  as 

follows : 

"When  the  demands  of  the  district  require 
more  than  one  public  school  building  therein, 
the  board  shall,  as  soon  as  sufficient  funds 
have  been  provided  therefor,  establish  an 
adequate  number  of  primary  or  ward  schools, 
corresponding  in  grade  to  those  of  other 
public  school  cdstricts,  and  for  this  purpose 
• the  board  shall  divide  the  school  district 
into  school  wards  and  fix  the  boundaries 
thereof,  and  the  board  shall  select  and 
procure  a site  in  each  newly  formed  ward 
and  erect  a suitable  school  building  thereon 
and  furnish  the  same;  and  the  board  may  also 
establish  schools  of  a higher  grade,  in  which 
studies  not  enumerated  in  section  10627  may  be 
pursued;  # #.w 

Section  10348,  R.  S,  Mo.  1939,  provides,  in  part,  as  follow 
"Whenever  any  distirct  shall  select,  at  the 
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annual  or  any  special  meeting,  one  or  more 
sites  for  one  or  more  schoolhouses , or  the 
board  of  education  in  city,  town  or  con- 
solidated" school  , district  , under  the  pro- 
visions of  the  statute  applicable  thereto, 
shall  locate,  direct  and  authorize  the 
purchase  of  sites  for  schoolhouses,  libraries, 
offices  and  public  parks  and  playgrounds,  or 
additional  grounds  adjacent  to  schoolhouse 
site  or  sites,  and  cannot  agree  with  the  owner 
thereof  as  to  the  price  to  be  paid,  for  the  same, 
or  for  any  other  cause  cannot  secure  a title 
thereto,  the  board  of  directors,  or  board  of 
education  aforesaid  may  proceed  to  condemn 
the  same  in  the  same  manner  as  provided  for 
condemnation  of  right  of  way  in  article  2, 
chapter  8,  K.  8.  Mo.  1939,  and  upon  such 
condemnation  and  the  payment  of  the  ap- 
praisement, as  therein  provided,  the  title 
of  said  lot  or  land  shall  vest  in  the  board 
of  directors  or  board  of  education  aforesaid 
for  use  in  trust  for  the  district  and  the 
purpose  for  which  the  3ame  was  so  selected 
and  located,  ->'■  *•'  (Underscoring  ours) 


The  Springfield  Court  of  Appeals  in  Crow  et  al  v.  Consolidated 
School  District  No.  7 et  al,  36  S.  W.  (2d)  676  1.  c,  677,  said, 
in  part,  as  follows: 

The  general  law  referred  to  in  section 
• 11243  (supra)  is  found  in  article  11  of  the 
school  laws.  The  only  section  of  the  general 
law  having  to  do  with  the  selection  of  school 
sites  is  section  11143,  providing  for  condem- 
nation proceedings,  and  as  pointed  out  by  the 
St,  Louis  Court  of  Appeals  in  the  Gladney  Case, 
supra,  ’The  language  of  this  section  clearly 
indicates  that  it  was  the  Intention  of  the 
Legislature  that  in  a common  school  district 
the  authority  to  select  a schoolhouse  site  be  vested 
in  the  resident  taxpayers  of  the  district, 
asseembled  in  annual  meeting,  but  that  in  a 
city,  town  or  consolidated  district  such 
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authority  be  vested  in  the  board  of  edu- 
cation, And  when  this  section  is  considered 
with  section  11241,  supra,  (now  section  10471, 
supra)  and  with  section  11238,  Rev,  St,  1919, 
vesting  the  government  and  control  of  town 
and  city  districts  in  a board  of  education, 
and  it  is  borne  in  mind  that  the  authority 
here  in  question  is  not,  by  any  other  statute 
applicable  to  a district  of  this  character, 
vested  in  the  qualified  voters  of  the  district, 
it  seems  quite  clear  that  by  section  11241, 
supra,  it  was  Intended  to  confer  upon  the 
board  authority  tb  select  and  acquire,  or 
change,  high  school  sites,  as  well  as  sites 
for  schools  of  lower  grade)  that  the  authority 
to  ^'establish  schools  of  Higher  grade”  was 
Intended  to  carry  with  it  the  authority  to 
select  a site  ana  provide  a home  for  the 
school.-1  " ( Underscoring  ours , ) 

In  Consolidated  School  District  No,  2 v,  O’Malley,  125  S.  tth 
(2d)  818,  1,  c,  820,  our  Supreme  Court  saidi 

’’Even  so,  the  quoted  part  of  Sec,  9333 
provides  that  the  board  of  education  of  a 
consolidated-  school  district  shall  perform 
the  same  duties  as  the  boards  of  school 
districts  acting  under  the  general  school 
, law.  In  other  words,  Sec.  9215  (now  Sec. 

. 10348,  supra)  of  the  general  school  law, 
by  this  reference,  is  incorporated  into 
the  statute  relating  to  city,  town  and 
consolidated  school  districts.  If  so, 
plaintiff  was  authorized  by  Sec,  9215 
(now  Sec.  10348,  supra)  to  condemn  the 
lots  in  question  for  school  purposes,  l' 

Fourth  - It  will  not  be  necessary  for  anyone  to  call  the 
annual  school  election.  The  date  Is  set  by  law.  Sec.  10483, 
supra.  However*  it  will  be  necessary  for  the  board  of  education 
of  the  newly  formed  consolidated  school  district  to  select  the 
place  for  holding  the  annual  school  election,  appoint  the  judge 
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and  otherwise  decide  on  all  the  propositions  to  be  voted  on 
at  the  annual  school  election,  give  notice  of  the  election, 
print  the  ballots  etc,,  as  provided  for  in  sections  10469, 

R,  S,  Mo,  1939,  and  10483,  supra, 

Fifth  « (a)  The  newly  elected  board  of  education  will  employ 
the  teachers  and  a superintendent  for  the  newly  created  con- 
solidated school  district  for  the  ensuing  school  year,  as 
provided  for  in  section  10342,  R.  S.  Mo,  1939,  which  is  in 
part  as  follows  J 

"The  board  shall  have  power,  at  a regular 
or  special  meeting  called  after  the  annual 
school  meeting,  to  contract  with  and  employ 
legally  qualified  teachers  for  and  in  the 
name  of  the  district f all  special  meetings 
shall  be  called  by  the  president  and  each 
member  notified  of  the  time,  place"  and  pur- 
pose of  the  meeting,  *■  * * All  transactions 
of  the  board  under  this  section  must  be 
recorded  by  and  filed  with  the  district  clerk: 
Provided,  that  the  board  pf  education  of  any 
first-class  high  school  may  employ  a superin- 
tendent either  before  or  after  the  annual  school 
election," 

(b)  It  will  be  necessary  for  the  board  of  education  of 
the  newly  formed  consolidated  school  district  to  notify  the 
present  teachers  in  writing  that  their  services  will  not  be 
needed  for  the  ensuing  school  year;  provided,  of  course,  the 
services  of  any  of  them  will  not  be  required,  or  failed  to 
be  elected  for  the  ensuing  school  year,  as  provided  for  in 
House  Bill  63,  Section  10342A,  Page  890,  Laws  of  Missouri  1943, 
which  is, in  part, as  follows: 

"*  -a-  *lt  shall  be  the  duty  of  each  and  every 
board  having  one  or  more  teachers  under  con- 
tract to  notify  each  and  every  such  teacher 
in  writing  concerning  his  or  her  re-employment 
or  lack  thereof  on  or  before  the  fifteenth  day 
of  April  of  the  year  in  which  the  contract,  then 
in  force  expires.  Failure  on  the  part  of  a 
board  to  give  such  notice  shall  constitute  re- 
employment on  the  same  terms  as  those  provided 
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ln  the  contract  of  the  current  fiscal 
year}  and  not  later  than  the  first  day  of 
May  of  the  same  year  the  board  shall  present 
to  each  such  teacher  not  so  notified  a regular 
contract  the  same  as  if  the  teacher  had  been 
regularly  re-employed. 

It  is  the  general  rule  in  this  State  where  one  corporation 
goes  out  of  existence  by  being  annexed  to  or  merged  In  another 
corporation  that  the  subsisting  corporation  is  entitled  to  all 
the  property  and  answerable  for  all  liabilities,  Thompson  v. 
Abbott,  61  Mo.  176,  1.  c.  177,  State" v.  Smith,  121  S.  W.  (2d) 
160  1,  c.  162. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department: 

1.  That  the  board  of  education  of ^the  consolidated  district 
has  full  power  and  authority  to  carry  on  the  business  of  said 
district,  such  as: 

/ (a)  Providing  for  funds  for  maintaining  the 
school  .for  the  ensuing  school  year. 

(b)  The  voting  of  bonds  to  erect  a new  school 
building,  repair  old  school  buildings, 
equip  new  or  old  school  buildings. 

(c)  To  select,  contract  for,  and/or  condemn 
land  for  new  sites, 

(d)  To  select  the  place  and  hold  the  annual 
school  election. 

(e)  To  elect  teachers  and  a superintendent  for 
ensuing  school  year,  and  to  notify  teachers 
now  teaching  in  the  old  districts  that  he 
or  she  has  been  elected  to  teach  in  the 
consolidated  school  district,  or  has  failed 

to  be  elected  to  teach  in  the  said  consolidated 
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school  district  for  ensuing  school  year, 

2,  That  the  old  districts  which  merged  into  the  consol- 
idated school  district,  remain  in  operation,  without  any  powers 
or  functions,  except  to  carry  on  its  respective  school  until 
the  end  of  the  school  year  and  then  at  that  time  turn  over  all 
of  the  property  of  the  old  districts  to  the  board  of  education 
of  the  consolidated  school  district.. 


Respectfully  submitted, 


HARRY  J.‘  SALS  BURY 
Assistant  Attorney  General 


APPROVED: 


r."S"  "T&YLM 

Attorney  General 


HUS: EH 


ESTATE  TAX:  Intangible  personal  property  estate  of  nonresident 
subject  to  Missouri  estate  tax. 


October  29,  1947 


Honorable  James  W.  Griffin 
Circuit  Attorney 
City  of  St.  Louis 
St.  Louis,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  inquiry  of  recent  date  request- 
ing an  official  opinion  of  this  department  upon  the  following 
ques  ti on : 


Is  the  estate  of  a nonresident  which  con- 
sists solely  of  intangible  personal  property 
subject  to  the  Missouri  estate  tax? 

The  Missouri  estate  tax  is  imposed  under  the  provisions 
of  Section  574,  R.  S.  Mo.  1939,  as  reenacted.  Laws  of  1945,  page 
66,  which  reads  as  follows: 


"In  the  event  that  the  total  of  the  estate, 
inheritance,  legacy  and  succession  taxes  im- 
posed upon  the  several  interests  and  property 
comprising  the  estate  of  the  decedent,  by  law, 
less  exemptions  allowed  by  law,  and  all  other 
state  inheritance  and  estate  taxes,  shall  not 
equal  the  maximum  credit  now  or  hereafter  al- 
lowable to  the  estate  of  such  decedent  against 
the  United  States  federal  estate  tax  imposed 
with  respect  thereto,  whenever  the  federal 
estate  tax  is  determined,  an  additional  tax 
shall  then  be  imposed  upon  the  value  of  the 
net  estate  of  said  decedent  as  of  the  date  of 
such  determination  equal  to  the  difference 
between  the  total  of  the  tax  imposed  under 
said  section  573,  including  all  other  state 
inheritance  and  estate  taxes,  and  the  credit 
for  estate,  inheritance,  legacy  and  succes- 
sion taxes  allowable  to  the  estate  of  such 
decedent  against  the  United  States  federal 
estate  tax." 
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You  will  note  that  no  exemption  from  this  tax  appears  in 
the  act.  It,  therefore,  by  its  own  terms,  is  applicable  to 
all  estates  subject  to  administration  within  the  State  of  Mis- 
souri, whether  of  residents  or  nonresidents,  and  without  re- 
gard to  the  nature  of  the  property  comprising  the  assets  of 
the  estate. 

While  it  is  true  that  a primary  rule  for  the  construction 
of  revenue  statutes  is  that  they  must  be  most  strongly  con- 
strued against  the  taxing  power,  yet  a different  rule  prevails 
with  respect  to  those  who  claim  exemption  from  statutes _ impos- 
ing valid  taxes.  Your  attention  is  directed  to  In  re  First 
National  Safe  Deposit  Co.,  173  S.W.2nd  403,  wherein  the  Supreme 
Court  of  Missouri  said,  citing  State  ex  rel . v.  Gehner,  11  S.W. 

2nd  30 , 1 . c . 34 : 

11 1 * * * "Such  statute  and  constitutional 
provisions  are  construed  with  strictness 
and  most  strongly  against  those  claiming 
the  exemption.  * * * the  burden  is  on  the 
claimant  to  establish  clearly  his  right  to 
exempti on . " * * * 1 " 

We  note  in  the  letter  accompanying  your  request  for  this 
opinion  that  it  is  urged  that  by  reason  of  a certain  amendment 
having  been  made  to  the  inheritance  tax  statute,  which  had  the 
effect  of  exempting  estates  of  the  nature  here  under  considera- 
tion from  that  tax,  a similar  exemption  has  also  been  made  with 
respect  to  the  estate  tax.  This  theory  has  many  aspects  of 
verity,  but  we  believe  that  a complete  examination  of  the  ap- 
plicable statutes  and  appellate  court  decisions  discloses  it  to 
be  erroneous . 

At  the  outset,  it  may  be  well  to  point  out  that  in  Missouri 
there  exists  two  distinct  types  of  succession  taxes.  The  first, 
commonly  known  as  the  "inheritance"  tax,  is  one  based  upon  the 
right  to  receive  the  property  of  a decedent  by  a legatee  or 
devisee.  See  In  re  McKinney's  Estate,  173  S.W. 2nd,  898.  Secondly, 
under  the  statute  now  under  consideration,  there  is  imposed 
upon  the  right  to  transmit  property  at  death  what  is  commonly 
known  as  the  "estate"  tax.  See  Brown  v.  State,  19  S.W. 2nd  12. 

The  legal  power  to  transmit  property  at  death  or  privilege  of 
succession,  or  both,  may  be  the  basis  of  classification  for 
inheritance  tax  purposes.  See  Stebbins  v.  Riley,  45  S.Ct.  424, 

268  U.S.  137,  69  L.Ed.  884. 

With  these  distinctions  in  mind,  we  now  examine  the  legis- 
lative enactment  said  to  form  the  grounds  for  holding  estates 
of  nonresidents  consisting  solely  of  intangible  personal  property 
exempt  from  the  Missouri  Estate  Tax  Act. 
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Prior  to  1941,  Section  571,  R.  S.  Mo.  1939,  and  prior  simi- 
lar statutes,  if  literally  construed,  had  the  effect  of  subject- 
ing the  estates  of  nonresidents  to  the  Missouri  inheritance  tax 
without  regard  to  the  nature  of  the  property  comprising  such 
estates.  However,  in  Missouri  v.  Baldwin,  19  S.W.2nd  732,  reversed, 
Baldwin  v.  State  of  Missouri,  50  S.Ct.  436,  281  U.S.  586,  74  L.Ed. 
1056,  the  Supreme  Court  of  the  United  States  held  that  to  the 
extent  the  Missouri  Inheritance  Tax  Act  sought  to  impose  an  in- 
heritance tax  upon  the  intangible  personal  property  of  nonresi- 
dent decedents,  it  was  in  conflict  with  the  Fourteenth  Amendment 
of  the  Federal  Constitution  and  void.  This  decision  of  the 
Supreme  Court  of  the  United  States  represented  a complete  de- 
parture from  a long  line  of  prior  decisions  by  that  court, 
culminating  in  Blackstone  v.  Miller,  188  U.S.  189,  47  L.Ed.  439, 

23  S.Ct.  277. 

It  was  after  this  decision  that  the  General  Assembly  of 
Missouri  amended  Section  571,  R.  S.  Mo.  1939,  which  is  the. stat- 
ute enumerating  the  transfers  of  property  subject  to  the  Mis- 
souri inheritance  tax,  by  adding  thereto  the  following  proviso: 

"*  * * and  provided  further  that  nothing 
herein  contained  shall  be  construed  as  im- 
posing a tax  upon  any  transfer  as  defined  in 
this  Act,  of  intangibles,  however  used  or 
held,  whether  in  trust  or  otherwise,  by  a per- 
son, or  by  reason  of  the  death  of  a person, 
who  was  not  a resident  of  this  state  at  the 
time  of  his  death." 

It  is  apparent  that  this  action  on  the  part  of  the  General 
Assembly  has  specifically  relieved  the  estates  of  nonresidents 
of  the  Missouri  inheritance  tax  when  such  estates  consist  solely 
of  intangible  personal  property.  No  such  action,  however,  was 
taken  with  respect  to  the  statute,  quoted  supra,  imposing  the 
Missouri  estate  tax,  which  is  at  least  indicative  of  an  inten- 
tion on  the  part  of  that  body  that  such  exemption  should  not  be 
extended  with  respect  to  that  distinct  tax. 

In  view  of  the  holding  in  Baldwin  v.  Missouri,  cited  supra, 
it  might  be  urged  at  this  point  that  to  construe  the  Missouri 
Estate  Tax  Act  as  we  have  herein  would  render  it  subject  to  the 
same  vice  of  unconstitutionality  as  was  found  in  the  Missouri 
Inheritance  Tax  Act.  This,  we  do  not  believe  to  be  true,  how- 
ever, as  the  entire  effect  of  the  opinion  in  Baldwin  v.  Missouri 
has  been  completely  overturned  by  the  subsequent  cases  of  Curry  v. 
McCanless,  307  U.S.  357,  83  L.Ed.  1339,  59  S.Ct.  900,  and  Tax 
Commission  v.  Aldrich,  316  U.S.  174,  86  L.Ed.  1358,  62  S.Ct.  1008. 
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These  cases  have  had  the  effect  of  restoring  the  taxationof 
intangible  personal  property  to  the  status  it  occupied  prior 
to  Baldwin  v.  Missouri.  We  quote  from  Tax  Commission  v. 

Aldrich,  supra: 

"*  * *In  other  words,  we  restore  these 
intangibles  to  the  constitutional  status 
which  they  occupied  up  to  a few  years  ago. 

See  Greves  v.  Shaw,  173  Mass.  205,  53  NE 
372;  Larson  v.  MacMiller,  56  Utah  84,  189 
P 579;  and  cases  collected  in  42  ALR  pp. 

365  et  seq . " 

We  now  examine  the  historicity  of  the  Missouri  Estate  Tax 

Act. 

By  an  Act  of  the  Congress,  approved  February  26,  1926,  the 
Federal  estate  tax  was  imposed.  Among  other  provisions  found  in 
the  act  was  one  permitting  an  exemption  against  the  tax  imposed 
thereunder  to  the  extent  of  eighty  per  cent  in  the  event  that 
state  succession  taxes  amounted  to  that  sum  or  more.  To  take 
advantage  of  this  provision,  the  General  Assembly  of  Missouri 
immediately  thereafter  enacted  what  now  appears  as  Section  574, 

R.  S.  Mo.  1939,  as  reenacted.  Laws  of  1945,  page  66.  The  origi- 
nal act  is  found  in  Laws  of  1927,  page  100. 

The  intent  and  purpose  of  the  enactment  are  plain.  The 
State  of  Missouri  thereby  secured  for  itself  revenue  which  other- 
wise would  have  been  paid  to  the  Federal  Government,  and  did  not 
impose  any  additional  tax  burden  upon  the  estate  of  the  decedent. 
As  appears  from  its  provisions,  the  estate  tax  in  each  instance 
is  merely  computed  as  the  difference  between  the  sum  total  of 
all  inheritance  taxes  payable  by  an  estate  and  the  maximum  credit 
allowable  under  the  Federal  Estate  Tax  Act. 

Because  of  the  distinct  nature  of  this  tax,  and  since  it  is 
not  imposed  upon  the  right  to  receive  property,  but  upon  the 
right  to  transmit  property,  we  think  the  reason  is  clear  why  the 
General  Assembly  did  not  see  fit  to  amend  the  act  at  the  time  of 
the  amendment  of  the  Inheritance  Tax  Act.  The  Inheritance  Tax 
Act,  insofar  as  it  sought  to  impose  a tax  upon  the  transfer  of 
intangible  personal  property  of  nonresident  decedents,  was  voided 
by  Baldwin  v.  Missouri,  supra,  but  the  Estate  Tax  Act  had  not  been 
so  affected. 
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CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  the  estate  of 
a nonresident  decedent  consisting  solely  of  intangible  personal 
property  is  subject  to  the  Missouri  estate  tax,  computed  at 
eighty  per  cent  of  the  basic  Federal  estate  tax,  less  credit  for 
all  other  state,  inheritance  and  estates  taxes. 

Respectfully  submitted. 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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SCHOOLS:  School  election  where  a majority  of  voters 

favored  annexation  not  held  Invalid  because 
SCHOOL  ELECTIONS:  order  of  board  of  school  directors  calling 

election  not  set  out  in  minutes. 


OPINION 


April  9,  19^7 


Mr . Lane  Harlan 
Prosecuting  Attorney 
Boonville,  Missouri 

pear  Mr „ Harlan: 

This  Is  in  reply  to  your  letter  of  March  31*  19^7*  requesting 
an  opinion  from  this  department,  which  reads  as  follows: 

"With  regard  to  our  conversation  this  morning  here 
are  the  facts  as  I understand  them  to  be.  School 
District  No.  32  of  Cooper  County  known  as  the  Low* 
land  School  District  voted  t©  annex  with  the  Wool- 
dridge School  District,  District  No.  The  elec- 

tion was  held  pursuant  to  Section  10484  R.S.  Mo. 

1939.  This  was  in  response  to  a petition  signed 
by  sixteen  or  seventeen  residents  of  the  district. 

None  of  the  members  of  the  school  board  of  the 
district  signed  the  petition.  After  the  petition 
was  signed  and  presented  to  the  board  of  District 
No.  32  notices  were  posted  and  an  election  was  held. 

The  election  carried  by  a small  majority.  On  elec- 
tion day  a clerk  of  the  election  was  elected  who 
counted  the  ballots  and  the  clerk  of  the  election 
then  certified  the  result  to  the  County  Clerk. 

This  was  sometime  along  in  the  middle  of  February. 

"The  contention  seems  to  be  that  no  formal  order  of 
the  board  is  contained  in  the  minutes  with  regard 
to  ordering  such  an  election.  In  fact  no  minutes 
were  kept  of  the  meeting  and  I understand  it  has 
been  the  practice  of  that  board  not  to  keep  any 
minutes  of  its  proceedings. 

"There  is  the  case  I mentioned  to  you  this  morning 
in  5^  Missouri  Appeals  2Q2  which  seems  to  indicate 
that  failure  to  show  the  minutes  would  render  the 
election  void. 

"Saturday  our  County  Treasurer,  Mr.  Laurence  White, 


Mr,  Lane  Harlan 


received  a letter  from  Schaumburg  and  Martin  to  the 
effect  that  the  eleotlon  was  void  and  that  there 
was  no  merger  or  consolidation  and  that  any  inter- 
ference on  his  part  would  subject  him  to  liability. 

"The  basic  question  seems  to  me  to  be  whether  or 
not  said  election  was  valid.  If  the  election  was! 
valid  then  the  school  board  of  District  No.  32  is 
no  longer  in  existence  and  it  necessarily  follows 
that  it  has  no  authority  to  issue  warrants  for 
payment  of  funds. 

"However,  if  the  election  was  void  then  there  had 
been  no  merger  or  consolidation,  the  board  of 
District  No.  32  still  retains  its  legal  entity  and 
it  neoessarily  follows  that  it  does  have  authority 
to  issue  warrants. 

"Mv  view  on  the  subject,  if  it  may  be  of  any  assist- 
ance, is  that  the  election  is  valid  because  the 
petition  was  signed  and  presented  to  the  members  of 
the  board  of  District  No.  32.  By  the  above  enumer- 
ated section  it  is  mandatory  that  the  board  upon 
presentation  of  the  petition  call  a special  election. 
It  is  reasonable  to  deduce  from  that  Ibelieve  that 
the  function  of  the  board's  ordering  a special 
meeting  is  purely  ministerial  and  that  the  refusal 
of  the  board  to  order  one  would  either  subject  the 
board  to  dismissal  or  would  not  invalidate  an  elec- 
tion held  pursuant  to  notices  posted  properly  and 
signed  by  the  clerk  of  said  board  with  regard  to 
the  election.  The  fact  that  the  notices  were 
posted  and  were  signed  by  the  clerk  of  the  board 
would  possibly  Indicate  that  the  order  was  in  due 
form.  Certainly  it  is  being  presumed  that  an  ad- 
ministrative official  will  act  lawfully  thus  the 
mere  presence  or  absence  of  the  minutes  would  not 
per  se  invalidate  the  election. 

"The  case  up  here  can  I believe  be  distinguished  on 
the  facts  from  the  case  cited  in  54  Missouri  Appeals 
because  in  that  case  as  I understand  the  facts  there 
had  been  no  minutes  of  the  board  and  that  the  clerk 
of  the  board  himself  had  initiated  all  proceedings. 
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’’Mr.  White,  of  course,  is  In  the  position  of  not 
knowing  how  to  proceed.  If  he  fails  to  issue  a 
warrant  on  District  Mo,  32  and  the  election  was 
void  he  will  he  subjected  to  liability.  If  on  the 
other  hand  he  honors  a warrant  issued  by  District 
Mo,  32  and  the  election  was  valid  he  will  again 
be  subjected  to  liability f 

"My  interest  in  the  case  is  concerned  only  with  the 
liability  of  Mr.  White,  our  County  Treasurer," 

The  specific  question  for  consideration  is  whether  an  election 
decreeing  the  annexation  of  one  school  district  to  another 
should  be  held  invalid  because  the  order  of  the  board  of  school 
directors  calling  such  an  election  was  not  formally  set  out  as 
minutes  of  the  board  meeting.  We  think  not.  The  statute  under 
which  this  election  was  held  was  Section  10484,  R,  S.  Mo.  1939. 

It  appears  that  no  minutes  were  kept  of  the  meeting  of  the  board 
of  directors.  Consequently,  there  was  no  record  of  an  order  of 
the  board  at  that  meeting  and  in  fact  it  has  evidently  been  the 
practice  of  the  board  not  to  keep  minutes  of  its  proceedings  at 
any  of  the  board  meetings.  Section  10484  does  not  expressly 
require  such  minutes  to  be  kept,  but  the  general  statutes 
relating  to  meetings  of  school  directors  do  require  that  some 
record  be  kept  of  the  proceedings.  However,  we  believe  that 
the  question  submitted  can  be  resolved  without  going  into  the 
question  of  the  failure  of  the  board  of  directors  to  keep  a 
record  of  any  of  its  proceedings. 

We  submit  that  there  is  a presumption  that  public  officers 
properly  perform  their  duties  when  there  is  no  record  present 
and  in  absence  of  a contrary  showing.  This  rule  is  set  out  in 
the  case  of  Henry  v.  Dulle,  74  Mo.  543,  at  pages  450,  451  and 
4521 

" * * * The  position  taken  by  counsel 
that  under  the  abbve  section  a resolu- 
tion adopted  by  the  board  of  education 
of  a city  attaching  territory  outside 
of  its  corporate  limits  for  school  pur- 
poses, remains  inoperative  till  the 
secretary  of  the  said  board  transmits 
copies  of  the  same  to  the  clerk  of  each 
township  affected  thereby,  and  till  the 
township  clerks  perform  their  duty  under 
the  section,  is  not  maintainable.  The 
statute  does  not  so  declare,  and  such  a 
construction  of  it  would  put  it  in  the 
power  of  the  secretary  of  the  board  and 
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township  olerks  to  nullify  the  action  of  the 
board,  by  falling  t©  perform  the  ministerial 
duties  Imposed  upon  them  by  the  statute.*  * * 

" * * * the  presumption  may  be  justified  and 
indulged  that  the  secretary  of  the  board  of 
education  of  Jefferson  City  did  his  duty  in 
certifying  the  resolution  of  the  board  to  the 
township  clerk#  and  that  the  township  clerk 
acted  upon  it  and  made  the  sub-districts  of  the 
township  to  conform  to  it.  School  Directors  v. 

School  Directors,  73  111.  255]  State  ex  rel.  v. 

Board  of  Education,  64  Mo.  $4j  Long  v.  Joplin 
/ M.  & S.  Co.,  68  Mo.  4’1.  * * *" 

This  view  is  supported  in  the  case  of  State  v.  MoKown,  290  S.W.  123# 
page  126* 

” * # * it  was  the  duty  of  the  clerk  to  sign  the 
notices.  The  presumption  obtains  in  the  absence 
of  evidence  to  the  contrary  that  he  performed 
this  duty.  * * *" 

Therefore,  v*e  must  assume  that  the  district  school  directors  in 
their  meeting  properly  performed  their  duty  and  made  the  required 
order  calling  said  election. 

Our  attention  is  directed  to  the  case  of  State  ex  rel.  White  v. 
Lockett,  54  Mo.  202,  where  it  was  held  that  the  vote  on  the  question 
of  annexation  was  without  authority  and  amounted  to  nothing  as  the 
relators  failed  to  show  that  the  board  of  directors  authorized  the 
vote  and  that  the  notices  were  posted  in  obedience  to  the  order  of 
such  board.  That  case  cannot  be  taken  as  authority  in  the  present 
case,  as  there  was  no  pretense  there  that  the  board  met  and  took  any 
aotlon  as  a board,  A petition  was  circulated  to  the  directors  as 
Individuals  but  no  unified  action  was  taken.  In  the  case  at  bar  the 
school  (Erectors  met  and  considered  the  proposition  at  a regular 
meeting.  However,  no  record  was  made  of  an  order  calling  an  election. 

We  find  this  statement  in  the above  case* 

’’Even  though  the  proof  offered  had  shown  a 
meeting  of  the  directors  of  the  district  for 
the  purpose  of  taking  action  on  the  petition, 
the  action  of  the  board  thereon  could  Only 
have  been  shown  by  the  record  which  the  stat- 
ute required  the  clerk  of  the  board  to  make.” 

This  statement  is  obiterdictum  and  oannot  be  given  weight  or  con- 
sidered as  authority. 
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In  Decker  v.  School  District  No.  2,  101  Mo.  App.  715,  we  find  this 
statement  at  page  119 t 

" * * * It  seems  to  us  that  when  all  the 
members  of  a school  board  meet  At  some  place 
in  the  district,  whether  in  obedience  to 
notice  or  by  acoident,  they  may  if  they  choose, 
hold  a board  meeting  and  proceed  to  transact 
any  ordinary  business  pertaining  to  the  dis- 
trict and  that  a failure  on  their  part  to  make 
and  preserve  minutes  of  their  proceedings  will 
not  affect  the  rights  of  a party  with  whom 
they  have  made  a valid  settlement  at  such  meet- 
ing. 

"The  evidence  conclusively  shows  that,  in  making 
the  settlement  of  plaintiff's  account:  with  him, 
they  did  not  act  individually  but  oolleotively 
and  as  the  board  of  directors  of  the  school  dis- 
trict, and  we  think  the  district  is  conclusively 
bound  by  their  action  on  that  occasion." 

There  it  was  held  that  even  though  no  record  was  kept  of  the  action 
of  the  school  board  this  fact  will  not  effect  the  rights  of  someone 
who  has  relied  on  such  action.  This  case  is  analogous  to  the  case 
at  bar  where  the  majority  of  the  voters  favored  annexation  and  have 
relied  on  the  action  of  the  school  board  and  the  election  proceedings. 

In  Peter  v.  Kaufmann,  3®  S.  W.  (2d)  1062,  minutes  of  the  sohool 
board  meeting  were  recorded,  but  there  was  no  mention  of  a formal 
order  of  the  board  calling  an  election.  It  was  said  at  page  1064t 

"As  to  the  plaintiff's  contention  that  no 
proper  notice  had  been  given  embodying  these 
propositions  to  be  voted  on  at  the  annual 
meeting  in  April,  1927 j at  which  meeting 
these  levies  were  voted,  his  contention  seems 
to  be  only  that  the  school  board  did  not 
specifically  order  notioes  to  be  posted  em- 
bodying these  propositions  to  be  voted  on. 

» * * * 

"It  is  true  that  the  minutes  of  the  board 
meeting  on  March  1,  1927*  do  not  show  a 
formal  order  of  the  board  directing  the 
secretary  of  the  board  to  post  these  notices 
or  prescribing  what  the  notioes  should  contain, 
but  we  decline  to  hold  that  this  is  a fatal  defect, 
**#***#« 
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We  believe  that  also  under  the  ruling  of  this  case  the  absence  of 
a formal  order  Incorporated  In  the  minutes  should  not  effect  the 
validity  of  the  election  or  the  will  of  the  majority  of  the  voters. 

section  10484  by  its  terms  requires  the  board  of  directors  to  order 
an  election  as  it  provides  that  the  directors  "shall  order  a special 
meeting  for  said  purpose."  We  believe  that  this  provision  is  manda- 
tory leaving  no  discretion  to  the  directors. 

57  C.  J.  pages  §49,  550,  Section  4 referring  to  the  word  "shall" 
say  ss 

» * * * It  has  the  invariable  significance 
of  excluding  the  idea  of  discretion,  and 
has  the  significance  of  operating  to  impose  a 
duty  which  may  be  enforced,  particularly  if 
public  policy  is  in  favor  of  this  meaning,  or 
when  addressed  to  publio  officials,  or  where 
a public  interest  is  involved,  or  where  the 
public  or  persons  have  rights  which  ought  to 
be  exercised  or  enforced,  **■*******" 

The  word  "shall"  is  also  construed  to  be  mandatory  in  the  case  of 
State  Vo  Wurdaman,  246  S.  W.  189#  page  194 i 

" * * ^Usually  the  use  of  the  word  ‘shall* 
indicates  a mandate,  and  unless  there  are 
other  things  in  a statute  it  indicates  a 
mandatory  statute,  * * *" 

We  submit  that  the  recording  of  the  order  that  is  complained  of  as 
being  omitted  from  the  formal  record  is  merely  a ministerial  duty, 
while  the  election  is  actually  called  by  giving  notice  as  provided 
by  Section  104l8,  R.  S.  Mo.  1939  and  that  this  notice  is  a mandatory 
requirement. 

In  the  case  at  bar  notice  was  actually  given  and  the  election  pro- 
ceeded in  the  regular  and  proper  manner,  thus  the  board ‘s  function 
was  sufficiently  performed  and  further  there  has  been  a substantial 
compliance  with  the  statutory  requirements  and  formalities  especially 
in  view  of  the  fact  that  the  majority  of  residents  voting  in  the 
election  favored  annexation.  The  important  thing  is  for  the  voters 
to  be  notified  of  the  election  and  of  the  proposition  to  be  voted 
upon. 

In  Mason  v.  Kennedy,  89  Mo.  23,  election  notices  were  filed  by  the 
clerk  and  properly  posted  but  did  not  describe  the  entire  territorial 
boundaries  of  the  new  district.  The  court  held  that  as  the  voters 
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were  Informed  of  the  proposition  to  be  voted  upon  that  was  suf- 
ficient. 

And  In  Tucker  v.  McKay , 131  Mo.  App.  728  the  court  held  that  even 
though  the  clerk  failed  to  make  a full  and  complete  record  this 
should  not  defeat  the  will  of  the  voters  when  they  have  approved 
the  proposition.  It  was  said  there  that  minutes  and  reoords  of 
a meeting  were  evidence  to  be  considered  but  were  not  conclusive 
and  that  they  may  be  aided  or  contradicted  by  parol  evidence. 

School  laws  are  liberally  construed  and  proceedings  thereunder  are 
generally  upheld  even  though  all  formalities  and  technicalities 
have  not  been  observed.  In  56  0.  J. , page  340,  Section  213,  It  is 
saidt  1 

M * * * Irregularities  or  informalities  in  an 
order  or  resolution  made  or  adopted  by  a board 
of  education,  or  of  directors,  trustees,  or 
the  like,  of  a school  district  or  other  local 
school  organization,  do  not  affect  its  valid- 
ity where  the  intention  is  manifest." 

The  case  of  State  v.  Begeman,  2 S,  W.  (2d)  110,  holds  that  if  there 
is  enough  present  to  show  regularity  in  a school  election  it  should 
not  be  overtnrown  because  of  the  failure  to  comply  with  certain 
y technicalities.  In  this  case  it  is  said,  l.e.  Ill,  112 » 

"In  the  first  place,  it  is  the  salutary  law 
that  our  courts  must  give  a liberal  con- 
struction to  the  working  of  the  school  laws. 

Indeed,  the  section  of  the  statute,  supra, 
requires  no  records  to  be  kept  of  many  of 
the  Jurisdictional  prerequisites,  and  the 
fair  presumption  is  indulged  that  preliminary 
steps  have  been  complied  with  when  the  county 
superintendent  entertains  Jurisdiction  on  ap- 
peal. State  ex  rel.  v.  Andrea,  216  Mo.  617, 

116  S.  W.  561 j School  District  v.  Chappel,  155 
Mo.  App.  498,  135  S.  W.  75. 

"In  the  latter  case,  this  court  held  that  it  is 
our;:  policy  not  to  require  extreme  technical 
compliance  of  the  school  laws,  but  only  a sub- 
stantial compliance  with  the  statutes,  and  that 
the  efforts  of  laymen!  who  carry  into  effect  the 
laws  pertaining  t©  schools  is  accomplished  when 
a substantial  compliance  has  been  had.  As  said 
in  School  District  v.  School  District,  181  Mo. 

App.  583,  164  S,  W.  688,  technical  niceties 
should  b#  brushed  aside,  and  we  should  rather 
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* seek  to  effectuate  the  beneficent  spirit 
revealed,  in  aid  of  the  efforts  of  well-meaning 
laymen.  Because  of  this,  substantial  compliance 
will  suffice. * 

"And,  so,  while  it  does  not  appear  from  the 
records  actually  preserved  by  the  superintendent 
in  the  case  at  bar  that  the  petitions  for  the 
change  were  signed  by  the  requisite  number  of 
resident  taxpayers,  it  is  not  denied  by  the  school 
district  that  such  a petition  did  exist,  and  in 
fact  it  was  proffered  as  evidence  in  the  trial  of 
this  case.  The  return  itself  disclosed  such  facts. 

The  pleadings  disclosed  that  there  was  an  election, 
resulting  in  opposite  views  of  the  respective  dis- 
tricts, and  an  appeal  was  taken  to  the  superintendent. 
The  return  shows  that  Morris  was  a resident  tax- 
payer of  sohool  district  No,  46,  and  one  of  the 
ten  qualified  voters  of  said  district  who  petitioned 
for  a change  of  boundaries.  The  petition  for  a writ 
of  certiorari  shows  the  petition,  duly  signed  by  the 
requisite  number  of  residents,  was  presented,  calling 
for  a vote  of  the  two  districts  on  the  proposition, 
and  also  shows  how  the  districts  voted  on  same.  We 
think  therefore  that  we  have  enough  here  to  show  a 
regularity  in  the  election  of  the  districts  and  in 
the  appeal  to  the  superintendent  of  schools.” 

This  view  is  also  taken  in  the  case  of  State  v.  McKown,  290  S.  W. 

123,  at  page'  126 1 t <•  , i 

■"As  to  the  contention  of  the  impropriety  in 
addressing  the  petitions  to  the  board  of 
directors,  it  may  be  said  generally,  that  if 
error,  it  was  devoid  of  prejudice..  The  boards 
of  directors  constitute  the  legal  administra- 
tors, charged  with  the  management  and  control 
of  matters  relating  to  the  district j and,  in 
the  absence  of  a statute  on  the  subject,  it 
was  a reasonable  conclusion,  especially  in  the 
minds  of  laymen),  that  petitions  seeking  to  effect 
a change  in  the  districts  should  be  addressed  to 
these  boards.  Regardless,  howevbr,  of  what  may 
have  prompted  this  action,  the  clerks  found  no 
difficulty  in  promptly  complying  with  the  duties 
imposed  upon  them  by  the  statute.  Informalities 
in  proceedings  of  this  character,  especially  in 
regard  to  the  public  schools,  are  entitled  to 
little  consideration,  if  the  material  portions 
of  the  governing  statute  are  complied  with. 
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School  Mat.  Vo  Hew  London  School  Diet.,  181  Mo. 

App.  589,  164  S,  W.  688,  and  cases.  Although  the 
proceedings  may  he  informal  if  conceived  in  honesty, 
and  thus  conducted,  they  will  not  he  set  aside. 

School  Bist,  14  v.  School  Diet.  27,  195  Mo.  App,  504, 
and  cases  507,  193  S.  W.  634.” 

It  is  assumed  that  the  school  directors  performed  their  mandatory 
duties  in  connection  with  calling  the  election  particularly  in  view 
of  the  fact  that  said  election  was  actually  called.  The  statutory 
procedure  was  substantially  complied  with  and  the  residents  of  the 
school  district  have  expressed  favor  of  the  proposition  for  which 
the  election  was  called. 


CONCLUSION 


Therefore,  In  view  of  the  foregoing  authorities,  it  Is  the  opinion 
of  this  department  that  a school  election,  where  a majority  of  the 
voters  favor  annexation,  should  not  he  held  invalid  because  an  ®rder 
of  the  hoard  of  school  directors  calling  said  election  was  not 
formally  set  out  as  minutes  of  the  hoard  meeting. 


Yours  very  truly 


David  Bonne lly 
Assistant  Attorney  General 

APPROVED 


J„  E.  tAylCH 
Attorney  General 


PROSECUTXNO  ATTORNEYS: ) School  district  may  employ  attorney. 
SCHOOL  DISTRICTS:  ) Prosecuting  Attorney  may  defend  achcsl 

) district  In  civil  actions.  In  his  private 
; capaolty. 


June  14,  1947 


Honorable  Lane  Harlan 
Prosecuting  Attorney 
Cooper  County 
Boonville,  Missouri 


Dear  Mr.  Harlans 

This  is  in  reply  to  your  letter  of  June  5,  1947# 
requesting  an  opinion  from  this  department,  which  reads  as 
follows: 

"Lowland  School  Dlstrlot  is  bringing 
suit  for  a declaratory  Judgment  against 
Wooldridge  School  District  to  ask  that 
an  election  held  on  February  5 annexing 
Lowland  District  with  Wooldridge  District 
be  declared  null  and  void. 


"1.  The  question  Is  oan  Wooldridge 
School  District  use  school  funds 
to  employ  an  attorney  for  this 
particular  suit? 

"2.  Assuming  that  the  district  can 
use  school  funds  for  this  pur- 
pose can  I as  prosecuting  attor- 
ney be  retained  by  said  Wooldridge 
School  District  to  defend  the  suit 
and  accept  the  money  from  the 
school  fund?" 

In  answering  your  first  question  we  would  direct 
your  attention  to  an  ©pinion  of  this  department  rendered  to 
Honorable  Marshall  Craig,  Prosecuting  Attorney  of  Mississippi 
County,  under  date  of  November  14,  1946,  a copy  of  which  is 
enclosed,  holding  that  directors  of  common  school  districts 
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may  employ  attorneys  to  defend  themselves  against  a mandamus 
action  and  pay  such  attorneys  out  of  the  school  money  so  long 
as  they  act  in  good  faith  in  refusing  to  do  the  things  sought 
to  be  compelled  by  such  mandamus  action.  We  submit  that  said 
opinion  is  authority  for  the  ruling  that  a school  board  may 
employ  attorneys  when  situations  arise  which  make  it  necessary 
for  the  school  district  to  have  the  services  of  an  attorney. 

It  follows,  of  course,  that  said  attorneys  should  be  compen- 
sated from  school  money. 

With  respect  to  whetjiei*  a school  district  may  employ 
the  prosecuting  attorney  of  the  county  for  the  purpose  of  de- 
fending a suit  against  the  district,  we  must  determine  whether 
such  employment  is  incompatible  with  the  official  dutieB  of 
the  prosecuting  attorney.  In  an  opinion  rendered  to  Honorable 
George  A.  Spencer,  Prosecuting  Attorney  of  Boone  County,  under 
date  of  September  4,  1943,  this  department  ruled  that  a prose- 
cuting attorney  is  not  authorized  or  required  to  render  legal 
services  in  his  official  capacity  as  prosecuting  attorney  to 
the  school  districts  in  his  county. 

Section  12928,  R.  S.  Mo.  1939*  provides  that  a prose- 
cuting attorney  may  not  accept  employment  by  any  party  other 
than  the  state,  except  In  civil  cases.  It  is  as  follows: 

"It  shall  be  unlawful  for  either  of  the 
officers  specified  In  the  preceding  sec- 
tion, during  the  term  of  office  for  which 
he  shall  have  been  elected  or  appointed 
and  qualified,  to  accept  any  employment 
by  any  party,  except  in  civil  cases,  other 
than  the  state  of  Missouri.  Any  violation 
of  the  provisions  of  this  section  shall  be 
deemed  a misdemeanor,  to  be  punished  as  In 
this  act  prescribed." 

Under  the  provisions  of  Section  12944,  R.  S.  Mo.  1939, 
a prosecuting  attorney  is  required  to  prosecute  or  defend  all 
civil  cases  in  which  the  county  is  Interested.  It  reads.  In  part, 
as  follows: 


"He  shall  prosecute  or  defend,  as  the  case 
may  require,  all  civil  suits  in  which  the 
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county  Is  interested,  represent  generally 
the  county  in  all  matters  of  law,  investi- 
gate all  claims  against  the  county,  draw 
all  contracts  relating  to  the  business  of 
the  county,  and  shall  give  his  opinion, 
without  fee,  in  matters  of  law  in  which 
the  county  is  Interested,  and  in  writing 
when  demanded,  to  the  county  court,  or 
any  Judge  thereof,  except  in  counties  in 
which  there  may  be  a county  counselor. 

He  shall  also  attend  and  prosecute,  on 
behalf  of  the  state,  all  cases  before 
Justices  of  the  peace,  when  the  state  is 
made  a party  thereto:  * # *" 

According  to  the  above  provisions  a prosecuting  attorney 
is  permitted,  in  his  private  capacity,  to  prosecute  or  defend  any 
civil  action  in  which  the  county  or  state  is  not  Interested.  It 
is  clear  then  that  the  employment  by  a school  board  of  a prosecut- 
ing attorney  for  the  purpose  of  defending  the  school  district  in 
a civil  action,  is  not  incompatible  with  the  official  duties  re- 
quired to  be  exercised  by  the  prosecuting  attorney. 


Conclusion 

Therefore,  it  is  th%„oplnjLon  of  this  department  that 
the  school  district  may  employ  attorneys  when  a situation  arises 
which  makes  such  action  necessary.  It  is  further  the  opinion  of 
this  department  that  a prosecuting  attorney  may  accept  employment, 
in  his  private  capacity,  from  a school  district  in  his  county  for 
the  purpose  of  defending  a civil  action  against  said  school  dis- 
trict, provided  neither  the  county  nor  the  state  is  Interested  in 
such  suit. 


Respectfully  submitted. 


DAVID  FONNELLY 
Assistant  Attorney  General 


APPROVED: 


JV  'E7  TAYLOR 

Attorney  General 


'AXATIONs 
CONSTITUTION: 
CITIES t 


Under  Section  6,  Article  X,  Constitution  of 
Missouri,.  1945,  property  ®f  the  City  ©f  Sedalia, 
Missouri,  is  exempt  from  taxation. 


r 

July  10,  1947 


honorable  Leo  J,  Harned 
Prosecuting  Attorney 
Pat tie  County 
Sedalia,  Missouri 


FILED 

. 


Dear  Sin 

This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion,  which  reads: 

"I  would  appreciate  It  if  you  would  give 
me  an  opinion  on  the  following*  (1)  The 
city  of  Sedalia  owns  some  nine  hundred 
acres  of  land  of  which  a part  la  being 
used  for  an  air  port  and  is  being  leased 
to  an  individual  who  operates  a flying 
• school j the  other  part  of  the  land  is 
being  rented  to  farmers  who  are  farming 
it  and  are  paying  rent  to  the  city.  The 
question  I have  is* 

"Is  this  land  that-  is  boing  rented  subject 
to  school  taxes  in  the  local  school  dis- 
trict in  which  said  land  Is  looafced?" 

Section  6,  Article  X of  the  Constitution  of  Missouri, 
1945.  specifically  exempts  all  property  of  the  state r 
counties  and  other  political  subdivisions  thereof,  and  roads  * 

' ' • • ■ .v  ' 

"All  property,  real  and  personal,  of  the 
state,  counties  and  other  political  sub- 
divisions, and  non-profit  cemeteries, 

, shall  be  exempt  from  taxation!  and  all 
property,  real  and  personal,  not  held  for 
private  or  corporate  profit  and  used  ex- 
clusively for  religious  worship*  for 
schools  and  colleges,  for  purposes  purely 
charitable,  or  for  agricultural  and  horti- 
cultural societies  may  be  exempted  from  v; VV\  -.  ■ 

taxation  by  general  law*  All  laws  exempt- 
ing from  taxation  property  other  than  the 
property  enumerated  in  this  article , shall 
be  void*” 

I \ . . . - : ' • ' * 
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. "Other  polltloal  subdivisions,"  as  used  in  Section  15, 
Article  X,  Constitution  of  Missouri,  1945,  have  been  defined 
to  include  cities,  and  roads » ■ 

i ' 1 • ‘ * 1 *• 

. . ■ ..  ,v*,u  . 

.v'-'.H*-  "TJae  term  •other  political  subdivision*,  \ 

as  used  in  this  article,  shall  be  construed  _ 
to  include  townships,  cities,  towns,  vil~ 
lages,  school,  road,  drainage,  sewer  and  , 
levee  districts  and  any  other  public  sub-  ' 

division,  public  corporation  or  public 
quasi-corporation  having  the  power  to  tax:-" 


_ ) >, 


. As  we  read  your  request,  there  can  be  no  question^bu 
that  tfce  City  of  Sedalia  does  own  the  900  acres  of 
question^.  . X:/  ’ : " $ ■'  : BR  ■ 

Section  6,  Article  X of  the  'Constitution  of  Missouri,  , 
1945,  supersedes  Section  6,  Article  X of  the  Cons titut ion  of 
Missouri,  3,875,  which  specifically  exempted  from  taxation  all 
property  of  the  state,  counties  and  other  municipal  cerper? 
ations  and  cemeteries  ♦ The  Supreme  Court  of  this  statecon- 
a trued  Section  6,  Article  X of  the  Constitution  of  Missouri, 
1875, <as  It  affected  property  belonging  to  drainage  districts 
It  held  that  drainage  districts  come  within  the  piar&ew  of ; 
other  municipal  corporations  as  used  in  that  provision,  and 
furthermore,  held  that  said  property  Involved  wee.  > 

exclusively  in  the  discharge  of  its  prescribed  governmental 
function,  and,  therefore',  was  exempt  from  taxation;  In  the 
case  of  Grand  River  Drainage  District  va . Reid,  lllS^^iX* 
(2d)  151,  lie,  152,  the  court  said* 


. 


w 


v?r,v. 

'-y'Yv! . 

-'M 


"State  ex  rel,  Caldwell  v.  Little  River 
Drainage  District,  Dec-  19,  1921,  291  Mo« 

72,  81,  256  S,W,  15,  17  (4),  held  personal 
property  (office  furniture,  engineering  ; 
instruments,  et  cetera)  owned  by  a drain-  - 
age  district  and  used  exclusively  in  dl S**  X 
charging  its  governmental  functions  was  ■' . 
exempt  from  taxation  for  state  and  county 
purposes,  stating*  1 Our  conclusion  is  . 
that  the  defendant  Is  a municipal  Oorpor-  ' 
ation  within  the  meaning  of  that  term  m v% 
used  in  the  provision  of  the  Constitution  X’\ 
dealing  with  tax  exemptions,  and  that 'its, 'XX 
property,  used  exclusively  in  the  dis- 
charge  of  its  prescribed  governmental  : ' r 

function,  is  exempt  from  taxation}'1  8p* 
too*  State  ex  rel#  Kinder  v*  Little  River 


: vl'i3t 
SVV’.B ?A 

' r s|I 


J 
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Drainage  District,  Dec,  31,  1921,  291  Mo, 

267,  256  S,W,  848,  850,  held  that  drain-  > v » 
age  districts  arc  Municipal  corporations*  ' 
within  the  meaning  of  said  section  6, 
art,  10,  Mo,  Const,,  291  Mo,  267,  loc, 
cit.  278  (IV),  256  S,W,  848,  loc,  ©it, 

851  (IV),  852;  and,  also,  that  the  por- 
tions of  a drainage  districts  detention 
basins  »nocessary  to  store  the  surplus 
water  In  flood  time1  but  devoted  to 
cultivation  when  not  needed  for  storage 
purposes  was  acquired  for  authorized  pur-*’ 
poses  and  was  exempt  from  general  state 
and  county  taxes,  stating,  with  reference 
,to  such  cultivated  realty?  *Ifc  would  be  • 
the  duty  of  the  district  to  husband  its 
resources  in  that  way  and  obtain  any 
revonue  It  could  by  the  use  of  such  land,  1 ,;s 

.and  such  use  would  not  subject  the  land  ^ 
to  taxation,1  Loc,  cit.  282  of  291  Mo., 
loc,  cit,  852  (3)  of  236  3,W,  respectively,' 

However,  the  opinion  points  out,  loo#  cit,  < 

276,  of  291  Mo.,  loc,  cit,  850,  of  236 
S.W.  respectively,  that  drainage  district 
legislation  authorizes  such  districts  to 
protect  against  the  injurious  effect  of 
water  and  does  hot  authorize  them,  as 
corporate  entities,  to  engage  in  comaier-.  . - ; 

cial  or  money-making  enterprises,  or  to  . ; 

acquire  property,  real  or  personal,  for 
speculative  or  commercial  purposes.” 

? ...  • •'  , -■  * • »’ * . ••  S.\C  ■ ■:y  . 

See  also  State  ex  rel,  Caldwell  vs.  Little  River  Drainage 
District,  291  Mo.  72,  l,c,  81,  and  State  ex  rol.  Kinder  V8V  ■' 
Little  River  Drainage  District,  291  Mo.  267,  l,c.  275,  281, 

282  , . ' "■  ! j;  V: 

I 

Just  why  the  court  went  so  far  as  to  determine  if  said 
drainage  districts  we he  holding  said  property  under  authority 
of  law  of  their  creation,  wo  can  not  determine.  The  court 
mijpgit  have  concluded  that  question  would  necessarily  follow 
and,  therefore,  it  decided  to  pass  on  both  questions. at  thd 
same  time,  •.  . ' 

i Saotion  6.  Article  X of  the  Constitution  of  f 

1945,  is  definitely  a prohibition  against  the  Legislature  ©f 
the  state  taxing  Any  land  of  the  state,  county  or  other  > 


“ -X  - •>  >c; . /»“*..  ' * 

w"-, •'  : • 


:: 


* •v 
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poUt leal  subdivision  thereof,  Said  provision  does  not 
require  the  property  of  other  political  subdivisions  to  be • 
used  for  any  certain  purposes,  but  it  is  an  unqualified 
exemption,  the  only  prerequisite  being  that  it  is  property 
of  other  political  subdivisions.  However,  the  same  consti- 
tutional provision  does  exempt  certain  other  property  belong- 
ing to  anyone  when  used  for  certain  specified  purposes*  ✓ 


CQHCLU3IQM 


In  view  of  the  foregoing  constitutional  tax  exemption 
on  property  belonging  to  state,  counties  and  other  political 
subdivisions,  and  decisions  construing  similar  provisions, 
it  is  the  opinion  of  this  department  that  Sedalia,  Missouri, 
comes  within  the  purview  of  Section  6,  Article  X of  the 
Constitution  of  Missouri,  1945,  as  “other  political  subdlvl- 
■aian,l  and,  therefore,  the  land  in  question  is  exempt  from 
taxation  for  all  purposes*  * y'. 

■ ■ V 

Respectfully  submitted. 


AUBRKf  R.  HAMMETT,  Jr. 
Assistant  Attorney  General 


APPROVED: 


TTT.'-mzm — 

Attorney  General 
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On©  th© -is  not  licensed  to  practice  chiropody 
who  advertises  and  holds  himself  out  as  a ’’Cuneiform 
CHIROPODY:  Specialist"  violates  the  provisions  of  Section  9800 

R.S.Mo,  1939* 


November  3*  19^7 


L.  A.  Hansen,  D.3.C. 

Seoredfary 

Missouri  State  Board  of  Chiropody 
70a  Shukert -Building 
Kansas  City,  Missouri 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  October  25,  19^7, 
in  which  you  requested  an  opinion  of  this  department.  Said 
letter  reads  as  follows: 

"As  Secretary  of  the  Missouri  State  Board 
of  Chiropody,  I am  confronted  with  a situ- 
ation on  which  I shall  appreciate  your 
opinion,  and  particularly  as  to  whether  or 
not  under  the  facts  stated,  there  is  a 
violation  of  Section  9796,  Missouri  Revised 
Statutes  1939,  defining  the  word,  'chiropody', 

"A  clerk  in  a shoe  store  Is  selling  shoe  pads 
known  as  'Cuneiforms'.  In  order  that  you  may 
better  understand  the  situation  I am  sending 
$.long  a sample  pair  which  I shall  appreciate 
your  returning  at  the  time  your  opinion  is 
rendered.  The  particular  clerk  designed  these 
shoe  pads  and  has  applied  for  a patent  on  them. 

He  has  a business  card  bearing  his  name,  the 
name  of  the  store,  and  the  words  inscribed 
below  his  name  'Cuneiform  Specialist.' 

"Question  No.  1 Is  it  unlawful  for  him  to  use 
the  words,  'Cuneiform  Specialist'  following 
his  name? 

"Question  No.  2 Is  the  use  of  the  same  words 
'Cuneiform  Specialist'  in  the  same  manner  on 
a business  card  by  some  other  person  special- 
izing in  the  sale  of  'Cuneiforms'  a violation 
of  law? 

"For  your  information  the  human  body  has 
certain  bones  which  are  known  as  'cuneiforms'. 
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Three  of  them  are  located  at  the  anterior 
part  of  the  tarsus , which  is  the  instep 
of  the  foot. 

"I  presume  he  has  given  the  name  ’Cuneiforms ’ 
to  these  shoe  pads  because  of  their  relation* 
ship  to  the  cuneiforms  in  the  foot. 

"If  it  is  your  opinion  that  either  of  the 
matters  covered  in  guestlons  Ncs.  1 and  2 
is  a violation  I intend  to  see  that  charges 
are  filed  by  the  Prosecuting  Attorney  unless 
the  practice  is  stopped." 

Section  9301,  R.S.Mo.  1939#  reads  as  follows! 

"It  shall  be  deemed  prime  facie  evidence  of 
the  practice  of Chiropody,  or  of  holding 
oneself  out  as  a practitioner  within  the 
meaning  of  this  article,  for  any  person 
to  treat  in  any  manner  the  human  foot  by 
medical,  mechanical  or  surgical  methods, 
or  to  use  the  title  ’chiropodist1  or  ’reg- 
istered chiropodist, ' or  any  cftier  words, 
or  letters,  which  designate,  or  tend  to 
designate,  to  the  public  that  the  person 
so  treating  or  holding  himself  or  herself 
out  to  treat,  is  a chiropodist." 

Section  9300,  R.S.Mo.  1939#  reads  in  part  as  follows! 

"*  * * any  person  not  being  lawfully 
authorized  to  practice  chiropody  In  this 
state  and  registered  as  aforesaid,  who 
shall  advertise  as  a chiropodist.  In  any 
form,  or  hold  himself  out  to  the  public 
as  a chiropodist*  shall,  upon  conviction 
thereof,  for  each  offense  be  punished  by 
a fine  of  not  less  than  one  hundred  nor 
more  than  two  hundred  dollars,  or  by 
imprisonment  for  not  less  than  three 
months  nor  more  than  one  year,  or  by  both 
such  fine  and  Imprisonment.*  * *" 

As  defined  by  Section  9793#  R.S.Mo.  1939#  "chiropody"  shall 

be  taken  to  mean  the  local,  medical,  mechanical  or  sux&sal 


L,  A.  Hansen,  D.S.C. 


-3* 


treatments  for  the  ailments  of  the  human  foot,  and  massage  in 
connection  therewith  except  amputation  of  the  foot  or  toes,  or 
the  use  of  anaesthetist  other  than  local,  or  use  of  drugs  or 
medicine  other  than  local  antiseptics.  The  63rd  General  Assembly 
created  and  established  a State  Board  of  Chiropody  for  the  purpose 
of  licensing  and  registering  all  practitioners  of  chiropody  in 
this  state,  which  board  is  to  oonslst  of  four  members.  Certain 
qualifications  and  requirements  are  required  before  an  applicant 
lo  granted  a license  and  permitted  to  practice  chiropody  in  this 
state.  This  is  but  an  attempt  on  the  part  of  the  Legislature  to 
regulate  and  control  thia  field  for  the  benefit  and  protection 
of  the  public  In  general,  which  la  similar  in  many  respects  to  the 
licensing  of  physicians  and  surgeons. 

Under  a statute  making  it  an  offense  to  practice  medicine 
without  a lieenss,  cases  are  numerous  upholding  the  conviction  of 
such  an  offender,  an  example  of  which  le  State  v.  Everts,  202  S.W. 
616,  where  the  court  said  at  l.c.  6171 

"Neither  Is  there  any  merit  in  the  con- 
tention that  the  court  below  should  havs 
sustained  appellant's  demurrer  to  the 
evidence.  It  was  shown  by  abundant  evidence: 

That  defendant  held  himself  out  as  bslng 
authorized  to  treat  the  slek,  or  those 
afflicted  with  bodily  or  mental  infirmities. 

That  he  maintained  an  office,  near  the 
entrance  to  which  was  a large  sign  In  the 
following  language,  vlz.t  -Everts  School 
of  Suggestion.  Oscar  Everts,  S.  D.  Sug- 
gestloniat.  Treatment.  Instruction.' 

That  he  circulated  advertising  matter  con- 
cerning his  method  of  treatment  which  la 
said  to  have  been  that  of  'auto-suggestion, ' 
and  that  he  of farad  to  treat  the  witness, 

Leanor  Howes,  in  consideration  of  the  sum 
of  $45  to  be  paid  him  in  advance.  Add  it 
is  conceded  that  he  was  not  a licensed 
physician.  It  cannot  be  doubled  that  a 
violation  of  the  statute  was  shown »" 

Under  Section  9@01,  R.S.Mo.  1939#  supra,  any  person  ad- 
vertising or  holding  himself  out  tothe  public  by  using  any 
of  the  titles  listed  therein,  or  other  Words  or  titles  which 
may  designate  or  tend  to  designate  to  the  public  that  he  is  a 
chiropodist  constitutes  prima  facie  evidence  of  his  holding  him- 
self out  as  a practitioner  of1  chiropody.  And  Section  9800,  R.S. 
Mo.  1939#  supra,  makes  suoh  advertising  or  holding  oneself  out 


I 
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to  the  public  as  a chiropodist  an  offense  to  bt  punished  by 
a fins  or  imprisonment,  or  both.  As  you  pointed  out  In  your 
letter*  certain  bones  In  the  human  foot  are  known  as  "cunei- 
forms/' A person,  then,  who  advertises  and  holds  himself  out 
as  a "Cuneiform  Specialist"  would,  we  feel,  come  41 thin  the 
terms  of  Section  9801,  R.S.Mo.  1939*  lugjpa,  as  being  one  who 
is  using  words  to  designate  or  tend  to  designate  to  the  public 
that  he  It  so  treating  or  holding  himself  out  to  treat  as  a 
chiropodist* 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  It  Is 
a violation  of  Section  9800.  R.S.Mo.  1939*  for  one  to  use  the 
words  "Cuneiform  Specialist*  following  his  name  when  such  person 
is  not  licensed  to  practice  chiropody  in  the  State  of  Missouri. 
It  is  further  the  oplnionof  this  department  that  any  person 
specialising  In  the  sale  of  "Cuneiforms"  a patented  shoe  pad 
bearing  that  name.  Is  violating  the  provisions  of  Ssction  9800, 
R.S.Mo.  1939*  if  eueh  person  advertises  and  holds  himself  out 
as  a "Cuneiform  Specialist*"  and  is  not  licensed  to  practice 
chiropody  in  this  state. 

Respectfully  submitted. 


wm.  C.  Coekrill 
Assistant  Attorney  General 


APPROVED? 


Trirmm — 

Attorney  General 
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Compensation  of  county  superintendent 
for  preparing  budgets  is  part  of 
his  annual  salary  for  the  purpose 
of  calculating  his  expense  account. 


December  3,  1947 


/ 


Honorable  Floyd  E.  Hamlett 
County  Superintendent  , 
Caruthersville,  Missouri 


Dear  Sir; 

We  have  your  letter  of  recent  date  which  reads 
aa  follows; 

"Senate  Bill  # 177  of  the  64th  General 
Assembly  provided  #965.  per  year  to  Pemiscot 
County  to  compensate  the  County  Superin- 
tendent of  Schools  for  additional  duties 
in  the  preparation  of  a Budget  for  each 
school  under  his  supervision.  May  this  sum 
be  considered  a part  of  his  annual  salary 
in  determining  the  amount  allowed  him  for 
traveling  expense  as  provided  by  Senate  Bill 
# 41  of  the  63rd.  General  Assembly," 

The  expense  accounts  of  county  superintendents 
in  third  class  counties  are  provided  for  by  Section  2 
of  act  found  at  page  1709,  Laws  1945,  said  section 
reads  in  part  a»  follows; 

"The  county  superintendent  of  public  schools 
shall  be  allowed  out  of  the  county  treasury 
not  to  exceed  twenty-five  per  cent  of  his 
annual  salary  for  actual  and  necessary 
traveling  expenses.  * * # The  county  court 
shall,  upon  presentation  of  his  bill  properly 
setting  forth  his  actual  and  necessary 
expenditures  for  traveling  expenses  draw 
a warrant  upon  the  county  'treasury  for  the 
payment  of  same,  * * * Provided,  when  the 
county  superintendent  shall  furnish  his  own 
conveyance,  the  rAte  allowed  for  mileage 
shall  be  four  cents  per  mile  for  each  mile 
actually  and  necessarily  traveled  * # *« 
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It  will  be  observed  by  the  foregoing  provisions 
that  the  county  superintendents  are  required  to  present 
bills  to  the  county  court  setting  forth  their  actual 
and  necessary  expenditures  and  traveling  expenses, 
and  the  county  courts  are  required  to  pay  such  bills, 
subject,  of  course,  to  the  limitation  in  the  first 
sentence  of  said  Section  2 that  the  total  traveling 
expenses  for  any  one  year  shall  not  exceed  twenty- 
five  per  cent  of  the  annual  salary  of  such  superin- 
tendents, It,  therefore,  becomes  necessary  to  determine 
what  the  "annual  salaries"  of  the  county  superintendents 
are. 


Section  1 of  the  act  above  mentioned  provides 
for  compensation  of  the  county  superintendent.  Said 
section  reads  as  follows: 

"In  counties  of  the  third  class  in  this 
state,  having  less  than  7,000  population, 
the  county  superintendent  of  schools  shall 
receive  $1050. 00  per  annum;  in  tho©  having 
a population  of  7,000  and  less  than  10,000, 
he  shall  receive  #1200.00  per  annum;  in  those 
having  a population  of  10,000  and  less  than 
12,000,  he  shall  receive  #1350,00  per  annum; 
in  those  having  a population  of  12,000  and 
less  than  15,000,  he. shall  receive  $1600.00 
per  annum;  in  those  having  a population  of 
15,000  and  less  than  25,000,  he  shall  receive 
$1800.00  per  annum;  ih  those  having  a popu- 
lation of  25,000  and  less  than  36,000,  he 
shall  receive  #2000.00  per  annum;  and  in 
those  having  a population  of  36,000  or  more, 
he  shall  receive  $2100.00  per  annum.  The 
State  of  Missouri  shall  appropriate  annually, 
out  of  the  general  revenue  fund  of  State  of 
Missouri,  $400.00  to  each  and  every  county 
.of  the  third  class.  The  county  superintendent 
of  schools  shall  receive  his  salary  monthly 
from  the  county  revenue  fund  in  the  form  of 
a warrant  drawn  upon  the  county  treasury. " 

It  should  be  noted  that  in  setting  the  amounts  the 
county  superintendent  shall  receive,  said  amounts  are 
not  designated  either  as  salary  or  compensation.  The 
act  merely  says  that  the  county  superintendent  of  schools 
shall  receive  a certain  amount  per  annum,  Hie  last 
sentence  of  said  Section  1 refers  to  the  amount  So 
received  as  his  "salary". 


S,  B.  No.  177  of  the  64th  General  Assembly,  about 
which  you  Inquire,  provides  compensation  to  the  county 
superintendent  of  schools  for  services  required  of  him 
in  preparing  or  causing  to  be  prepared  a budget  for 
each  school  dlstrletunder  his  supervision.  The  portion 
of  said  act  dealing  with  hie  compensation  reads  ae 
follows*  > 

"As  compensation  for  such  services  in 
counties  of  the  third  class  having  less 
than  7,000  population,  the  county  superin- 
tendent of  schools  shall  receive  #775.00 
per  annum;  in  those  having  a population 
of  7,000  and  less  than  10,000,  he  shall 
receive  #005.00  per  annum;  in  those  having 
a population  of  10,000  and  less  than  12,000, 
he  shall  receive  #835.00  per  annum;  in  those 
having  a population  of  12.000  and  less  than 
15,000,  he  shall  receive  #865.00  per  annum; 
in  those  having  a population  of  15,000  and 
less  than  26,000,  he  shall  receive  #895.00 
per  annum;  in  those  having  a population  of 
25,000  and  less  than  36,000,  he  shall  re- 
ceive #925.00  per  annum;  in  those  having 
a population  of  36,000  or  more,  he  shall 
receive  #955.00  per  annum.  The  county 
superintendent  of  schools  shall  receive  said 
compensation  monthly  from  the  county  revenue 
fund  in  the  form  of  a warrant  drawn  on  the 
county  treasury.  The  State  of  Missouri 
shall  pay  annually  to  each  county  of  the 
third  class  #600,00^  pursuant  to  an  appro- 
priation out  of  moneys'  regularly  appropriated 
and  set  aside  for  the  support  of  the  free 
public  schools,** 

It  will  be  observed  that  the  act  last  referred 
to  provides  certain  amounts  to  the  county  superintendent 
•as  compensation1*  for  his  duties  in  the  preparation  of 
budgets.  The  amount  is  not  designated  as  salary,  but 
it  is  merely  an  amount  per  year.  The  act  provides  that 
he  shall  receive  **sald  compensation**  monthly  from  the 
county  revenue  fund.  By  Section  3 of  the  1945  Act,  the 
county  superintendent  is  allowed  additional,  compensa- 
tion over  that  provided  by  Section  1 of  said  act  to  pay 
him  for  services  as  supervisor  of  school  transportation. 


It  will,  therefor®,  be  seen  that  the  county  superin- 
tendent Is  entitled  to  the  compensation  provided  by 
Sections  1 and  3 of  the  1945  Act  and  also  the  compen- 
sation provided  by  S,  B.  177  of  the  64th  general 
Assembly,  The  question  to  be  determined  is  whether 
the  compensation  as  supervisor  of  transportation  and 
for  services  in  preparing  the  school  budgets  are  a 
part  of  the  "annual  salary”  of  the  superintendent 
referred  to  in  Section  2 of  the  1945  act  which  pro- 
vides for  his  expense  account.  We  have  heretofore 
ruled  that  the  compensation  as  supervisor  of  trans- 
portation is  to  be  considered  as  a part  of  the  annual 
salary  of  the  county  superintendent  for  the  purpose  of 
setting  th®  limit  of  the  expense  account  of  the  super- 
intendent, 

• f 

Salary  is  defined  as  follows? 

" Recompense,  usually  periodically,  for  ser- 
vices rendered, " Webster’s  Hew  standard 

Dictionary 

"A  stipulated  recompense  for  services  ren- 
dered, usually  fixed  for  one  year  and  paid 
pro  rata,  at  varying  periods,  as  weekly, 
monthly,  etc.;  hire;  wages. " Webster's 

Twentieth  Century  Dictionary 


Prom  the  foregoing  definitions  it  appears  that  a 
salary  is  merely  a stipulated  compensation  payable 
periodically.  Annual  salary  would  be  one  fixed  by 
the  year,  although  payable  at  different  periods  during 
the  year,  . A raohthly  salary  would  be  one  fixed  by  the 
month.  When^  therefore,  S,  B.  177  provides  a compen- 
sation per  year  it,  in  effect,  provides  an  annual 
salary  whether  it  denominates  the  compensation  "salary" 
or  merely  "compensation".  By  said  act  the  compensation 
for  county  superintendent  for  his  duties  in  preparing 
the  budgets  for  the  various  school  districts  is  fixed 
at  a stipulated  sum  per  year,  and  it  is  provided  that 
said  sum  shall  be  paid  to  him  monthly.  Said  compen- 
sation is,  therefore,  an  annual  salary,  payable  monthly. 

We  think  the  following  cases  support  the  above 
conclusion; 


In  Xellogg  v.  Story  County  et  al,  257  NW  778 
(Iowa),  the  court  was  considering  a statute  regarding 
the  salary  of  a county  superintendent  of  schools.  In 
the  opinion  the  court,  said? 

"It  la  provided  by  section  5232  of  the  code 
that  each  county  superintendent  of  schoola 
shall  receive  an  annual  salary  of  not  less 
than  pi, 800  per  year  and  such  additional 
compensation  as  may  be  allowed  by  the  board 
of  supervisors  in  each  particular  county. 

The  question  is  strictly  one  of  statutory 
construction.  It  is  true  that  both  the 
- words  "salary"  and  "compensation"  are  used 
in  section  5232.  They  are,  it  seems  to  the 
court,  used  without  differentiation.  The 
compensation  to  be  awarded  to  the  county 
superintendent  is  in  the  nature  of  salary, 
and  any  amount  added  by  the  board  to  the 
minimum  provided  by  the  statute  must  be 
treated  as  a part  of  such  salary. * 

In  Spokely  v.  Haavqn,  237  NW  11  (Minn, ),  the 
court  was  considering  a statute  which  limited  campaign 
disbursements  for  county  offices  to  a sum  of  not  ex- 
ceeding one-third  of  the  salary  to  which  such  person 
would,  if  elected,  be  entitled  during  the  first  yeai* 
of  his  incumbency  in  such  office.  Said  statute  further 
provided  that  if  such  person  would  not  receive  a salary, 
then  the  limit  would  be  one-third  of  the  compensation 
which  his  predecessor  received  during  the  first  year 
of  such  predecessor's  incumbency.  The  county  officer 
involved  in  that  case  was  a sheriff  whose  compensation 
was  a salary  plus  certain  fees,  and  the  question  was 
whether  in  determining  the  limit  of  campaign  expendi- 
tures for  that  office  both  the  salary  and  fees  should 
be  added  together.  The  court,  after  quoting  varioue 
definitions  of  "salary"  and  "compensation"  said; 

"We  are  of  the  opinion  that  the  legislature 
intended  to  base  its  restriction  on  such 
disbursements,  at  least  in  a measure,  in 
proportion  to  the  gross  official  income. 

It  seems  apparent  that  it  was  the  intention 
of  the  legislature  to  limit  the  authorized 
campaign  expenses  to  one-third  of  /the  official 
income  for  the  first  year  in  of  floe,  Com- 
pensation was  the  controlling  element.  From 
a practical  viewpoint  and  for  the  purpose 


of  the  particular  law  there  could  be  no 
reason  for  making  a distinction  between 
•salary'  and  ’fees',  and  we  hold  that  the 
word  ’salary'  used  in  this  legislative 
enactment  was  used  In  Its  flexible  broad 
sense  of  compensation  including  both 
'salary'  and  'fees'.'’ 

In  United  BoxSoard  and  Paper  Co.  v.  McEvan  Bros. 

Go.  76  A.  550,  554  (H.J.)  the  oourt  said: 

"I  see  no  difference  between  salary  paid  for 
services  and  compensation  rendered  or  allowed 
for  services.  Salary  in  its  general  sense 
is  a compensation  for  services  rendered  by 
one  to  another,  but  because  it  may  be  stipu- 
lated for  beforehand  the  word  gives  to  the 
thing  no  dignity,  force,  or  operation  which 
is  not  Included  in  the  word  * compensation* • * 


When,  therefore,  the  legislature  by  Section  2 of 
the  1945  Act  used  the  words  "annual  salary",  we  think 
it  meant  the  total  annual  compensation.  This  would 
include  both  the  salary  as  provided  by  Section  1 of 
said  act  and  the  compensation  provided  for  added  duties 
by  various  other  acts,  including  S.  B.  177.  The  pro- 
visions as  to  expenses  were  evidently  designed  to 
reimburse  the  county  superintendent  for  money  expended 
by  him  in  traveling  while  performing  his  duties. 

There  would  be  no  reason  to  assume  that  the  legislature 
intended  that  the  county  superintendent  should  bear 
his  own  expenses  while  traveling  in  connection  with  a 
part  of  hla  duties  but  should  be  reimbursed  for  his 
expenses  while  traveling  in  the  performance  of  other 
duties.  We  believe  the  provisions  as  to  reimbursing 
him  for  his  traveling  expenses  were  designed  to  guarantee 
that  the  county  superintendent  should  receive  his  com- 
pensation for  his  own  use  and  that  he  would  not  be 
required  to  use  any  part  of  same  for  traveling  expenses. 
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Concluftlon 

• It  is,  therefore,  the  opinion  of  this  office 
that  the  compensation  provided  for  the  county  super- 
intendent of  sohools  by  S.  3.  177  of  the  64th  General 
Assembly  for  services  in  preparing  the  budgets  for 
the  various  school  districts  is  to  be  included  as  a 
part  of  the  "annual  salary"  of  the  county  superintendent 
for  the  purpose  of  calculating  the  maximum  amount  which 
he  may  be  allowed  for  traveling  expenses. 


Youre  very  truly, 


Harry  H.  Kay 

Assistant  Attorney  General 


APPROVED; 


J.  E.  Taylor" ' 
Attorney  General 
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COMMON  SCHOOL  DISTRICTS:  Power  to  sell  school  property  vested 

in  voters  of  district  at  annual  school 
meeting. 


May  16,  1947 


Honorable  Clyde  V.  Hastings 
Prosecuting  Attorney 
Worth  County 
Grant  City,  Missouri 

Dear  Mr.  Hastings: 

This  is  in  reply  to  your  letter  of  May  10,  1947, 
requesting  an  opinion  from  this  department,  which  reads  as 
follows : 


FILED 

3? 


"On  the  29th  day  of  April  1947  a 
tornado  crossed  this.  Worth  County, 
and  destroyed  the  frame  school  house 
of  a common  school  district.  So  far 
as  being  a building  it  is  a total 
wreck  but  there  is  some  salvage. 

"This  district  has  not  been  having 
any  school  and  will  not  during  the 
next  school  year,  and  like  a great 
many  schools  in  the  country,  may  not 
need  a school  house  for  a long  time. 
For  this  reason  they  do  not  intend  to 
rebuild  at  this  time. 

"The  directors  can  sell  the  wreckage 
but  are  not  sure  they  have  that  right 
without  a special  election  since  the 
time  for  the  Annual  Election  has  past. 
Of  course  if  the  wreckage  lies  out  in 
the  weather  it  will  soon  become  worth- 
less and  will  be  carried  away  by  van- 
dals unless  it  is  stored. 

"Would  like  to  have  your  opinion  as  to 
what  should  be  done  in  this  matter. " 


Honorable  Clyde  V.  Hastings 
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The  first  question  presented  is  whether  the  Board 
of  Directors  of  a common  school  district  is  authorized  to 
sell  a schoolhouse  belonging  to  the  district  without  first 
submitting  the  proposition  for  vote  at  a school  meeting. 

Your  attention  is  directed  to  Section  10403,  R.  S.  Mo.  1939: 

"The  title  of  all  schoolhouse  sites  and 
other  school  property  shall  be  vested 
in  the  district  in  which  the  same  may 
be  located;  and  all  property  leased  or 
rented  for  school  purposes  shall  be 
wholly  under  the  control  of  the  board 
of  directors  during  such  time ; but  no 
board  shall  lease  or  rent  any  building 
for  school  purposes  while  the  district 
schoolhouse  is  unoccupied,  and  no 
schoolhouse  or  school  site  shall  be 
abandoned  or  sold  until  another  site 
and  house  are  provided  for  such  school 
district. " 

Under  the  provisions  of  the  above  section  title  to 
the  schoolhouse  under  consideration  is  vested  in  the  school 
district,  that  is,  in  the  people  and  not  in  the  board  of  direc- 
tors. Said  section  further  provides  that  "no  schoolhouse  or 
school  site  shall  be  abandoned  or  sold  until  another  site  and 
house  are  provided  for  such  school  district."  For  our  purpose, 
we  must  construe  the  words  "schoolhouse  or  school  site"  to  read 
"schoolhouse  and  school  site,"  in  order  for  them  to  be  consist- 
ent with  the  remainder  of  the  phrase,  that  is,  "shall  be  aban- 
doned or  sold  until  another  site  and  house  are  provided  for 
such  school  district."  The  court  said  in  Ex  parte  Lockhart, 

171  S.W.  (2d)  660,  at  page,  666: 

"'The  word  "or"  in  statutes  or  documents 
is  frequently  interpreted  to  mean  "and, " 
and  this  interpretation  is  given  to  it 
whenever  required  to  carry  out  the  plain 
purpose  of  the  act  or  contract  and  when 
to  adopt  the  literal  meaning  would  defeat 
the  purpose  or  lead  to  an  absurd  result. ' 

State  ex  rel.  Stinger  v.  Krueger,  280  Mo. 

293,  loc . cit.  309,  217  S.W.  310,  loc. 
cit.  315.  Also,  see  City  of  St.  Louis  v. 

Murta,  283  Mo.  77,  222  S.W.  430." 


Honorable  Clyde  V.  Hastings 
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If  this  construction  were  not  given,  said  portion 
of  the  statute  would  be  confusing  and  possibly  ineffective, 
as  a schoolhouse  could  not  be  sold  unless  another  house  and 
site  were  provided.  By  construing  that  portion  of  Section 
10403  as  we  do,  it  imposes  no  limitation  on  the  present  case 
where  there  is  no  intention  to  sell  or  abandon  the  site  but 
only  to  sell  the  schoolhouse.  This  construction  is  in  line 
with  the  intention  of  the  Legislature  as  said  section  was 
apparently  intended  merely  to  restrict  the  sale  of  both  a 
schoolhouse  and  the  site  until  another  house  and  site  have 
been  provided. 

Section  10419,  Mo.  R.S.A.,  provides  in  part  as 

follows : 

The  qualified  voters  assembled  at  the 
annual  meeting,  when  not  otherwise  pro- 
vided, shall  have  power  by  a majority  of 
the  votes  cast: 

* * * 

"Eighth — To  direct  the  sale  of  any  property 
belonging  to  the  district  but  no  longer 
required  for  the  use  thereof , to  determine 
the  disposition  of  the  same  and  the  applica- 
tion of  the  proceeds. 

* * * 

Title  to  said  schoolhouse  is  vested  in  the  school 
district,  and  under  the  provisions  of  the  above  section  the 
voters  of  the  district  are  the  proper  parties  to  direct  its 
sale,  in  other  words,  to  authorize  the  board  of  directors  to 
sell  said  schoolhouse  on  such  conditions  and  under  such  limi- 
tations as  may  be  imposed.  The  board  of  directors  is  there- 
fore precluded  from  selling  said  schoolhouse  without  authori- 
zation from  the  voters  of  the  district.  This  conclusion  is 
strengthened  by  the  fact  that  there  is  no  other  provision 
relative  to  the  sale  of  a schoolhouse  in  the  law  pertaining 
to  common  school  districts. 

Now  that  it  is  settled  that  the  board  of  directors 
can  sell  the  schoolhouse  only  on  direction  of  the  voters  at  a 


Honorable  Clyde  V.  Hastings 
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school  meeting,  the  question  arises  as  to  the  propriety  of 
calling  a special  meeting  for  this  purpose.  The  statute 
providing  for  special  meetings  is  Section  10361,  R.  S.  Mo. 

1939,  which  is  as  follows: 

"Special  school  meetings  for  the  trans- 
action of  business  authorized  by  this 
chapter,  and  not  restricted  to  the  annual 
meeting  or  otherwise  provided  for,  shall 
be  called  by  the  board  when  a majority 
of  the  qualified  voters  of  the  district 
sign  a petition  requesting  the  same,  and 
designating  therein  the  purpose  for  which 
said  meeting  is  desired.  Upon  the  recep- 
tion of  such  petition,  the  board  shall 
call  said  special  meeting,  by  notices  there- 
of to  be  given  in  the  same  manner  as  is 
provided  in  section  10418;  and  when  assem- 
bled, the  meeting  shall  be  organized  by  the 
election  of  a chairman  and  a secretary,  who 
shall  keep  a correct  record  of  the  trans- 
actions of  the  meeting,  said  record  to  be 
signed  by  the  secretary,  attested  by  the 
chairman,  and  filed  with  the  district  clerk, 
who  shall  enter  the  same  upon  the  records 
of  the  district;  but  said  meeting  shall 
have  no  power  to  act  upon  any  proposition 
not  contained  in  the  petition  and  submitted 
in  the  notices."  (Emphasis  ours.) 

The  application  of  the  above  statute  is  limited  inter 
alia  to  the  transaction  of  business  which  is  not  restricted  to 
the  annual  meeting.  It  will  be  noted  that  Section  10419  sets 
out  the  powers  of  the  voters  at  the  annual  meeting  and  among 
these  express  powers  is  the  power  to  direct  the  sale  of  prop- 
erty belonging  to  the  district.  Thus,  it  seems  that  the 
proposition  to  sell  said  schoolhouse  cannot  be  submitted  to 
the  voters  of  the  district  at  a special  meeting  but  can  be 
presented  only  at  the  annual  school  meeting.  The  procedure 
for  said  sale  is  set  out  in  Section  10419  and  must  be  followed 
as  there  is  no  other  provision  made  for  such  a sale.  In  the 
case  of  In  re  Farmers'  & Merchants'  Bank  of  Chillicothe,  63 
S.  W.  (2d)  829,  where  the  board  of  directors  of  a school  dis- 
trict exceeded  its  authority  in  executing  an  assignment,  the 
court  said  at  page  830: 


Honorable  Clyde  V.  Hastings 
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"The  school  district  did  not  have  power 
to  sell  its  property  or  authority  to 
dispose  of  its  public  revenue  save  in  the 
manner  provided  in  chapter  57,  R.  S.  Mo. 

1929  (section  9194  et  seq.  (Mo.  St.  Ann. 

Sec.  9194  et.  seq.,  p.  7066)).  * * *" 

(Chapter  72) 

We  submit  therefore  that  it  is  mandatory  that  a pro- 
posal to  sell  a schoolhouse  belonging  to  the  school  district 
be  presented  at  the  annual  meeting. 

In  the  case  of  Richardson  v.  McReynolds , 114  Mo. 

641,  the  school  board  called  a meeting  for  the  purpose  of 
borrowing  money  and  issuing  bonds  therefor  to  erect  and  furnish 
a schoolhouse  under  the  provisions  of  Section  7981,  R.  S.  Mo. 
1889  (now  Section  10328).  However,  the  propositions  voted  on 
were  also  for  the  purpose  of  buying  a schoolhouse  site.  It 
was  held  there  that  the  election  was  illegal  and  void  because 
it  did  not  conform  to  Section  7979,  R.  S.  Mo.  1889  (now  Section 
10419)  which  was  the  only  provision  made  for  the  purpose  of  pur- 
chasing a schoolhouse  site.  The  court  said  at  pages  650-651: 

"It  is  also  contended  by  plaintiff  that 
as  the  propositions  voted  on  May  9,  1891, 
were  not  only  to  borrow  money  and  issue 
bonds  in  payment  thereof,  for  the  purpose 
of  building  a schoolhouse,  but  were  also 
for  the  purpose  of  buying  a schoolhouse 
site,  and  furnishing  the  schoolhouse  when 
builded,  that  the  election  was  without 
authority  of  law,  and  therefore  illegal 
and  void.  There  is  no  provision  made  by 
statute  for  the  purpose  of  purchasing  a 
schoolhouse  site,  except  by  section  7979, 
supra,  and  that  is  by  taxation  as  therein 
provided.  There  was  no  authority  for  the 
election  to  borrow  money,  and  to  issue  the 
bonds  of  the  district  in  payment  thereof 
for  the  purpose  of  buying  a site.  Such 
bonds  when  issued  would  have  been  void; 

* * * * H 

Recognizing  the  problem  there,  the  Legislature  in  1903 
enacted  a new  section  which  extended  the  scope  of  the  election 
to  include  that  of  purchasing  schoolhouse  sites. 


Honorable  Clyde  V.  Hastings 
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The  situation  in  the  Richardson  case  involved  a 
portion  of  Section  10419  and  is  analogous  to  the  present  sit- 
uation because  there  is  no  other  provision  made  for  the  sale 
of  a schoolhouse  belonging  to  the  common  school  district,  and 
therefore  the  provisions  in  Section  10419  must  be  observed. 

A special  election  for  said  purpose  would  be  without  authority 
of  law. 


The  questions  presented  arose  out  of  extraordinary 
circumstances  and  the  conclusion  reached  may  result  in  a 
certain  amount  of  hardship  in  view  of  the  fact  that  the  time 
for  the  annual  school  district  meeting  has  recently  past. 
However,  under  the  provisions  of  Section  10337,  R.  S.  Mo.  1939, 
the  board  of  directors  is  charged  with  the  care  and  keep  of  all 
property  of  the  district  and  must  keep  the  schoolhouse  and  other 
buildings  in  good  repair.  Under  this  authority  the  board  is 
evidently  empowered  to  store  as  much  of  the  equipment  and  prop- 
erty contained  in  the  schoolhouse  as  possible  and  take  such 
other  protective  measures  as  they  see  fit  in  order  to  preserve 
all  of  the  school  property  involved  until  the  voters  of  the 
district  at  the  next  annual  school  meeting  determine  what  action 
sshould  be  taken  with  regard  to  a sale. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that 
the  board  of  directors  of  a common  school  district  cannot  sell 
a schoolhouse  or  other  property  which  belongs  to  the  school 
district  without  authorization  of  the  voters  of  the  district. 

And  further,  said  proposition  can  be  presented  to  the  voters 
only  at  the  annual  school  meeting. 

Respectfully  submitted, 


DAVID  DONNELLY 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 


MAGISTRATE  COURTS:  Magistrates  may  hold  court  in  towns  other 

than  the  county  seat  but  are  not  entitled 
to  travel  expenses;  the  clerk  of  the  magis- 
trate court  should  be  present  while  court  is 
in  session* 


January  17,  1947 


Honorable  bline  0*  Ilerren 
Judge  of  the  Probate  Court 
Webster  County 
Marshfield,  Missouri 


Dear  Dir: 


We  arc  In  receipt  of  your  letter  of  November  19, 
1946,  in  which  you  request  an  opinion  from  this  department* 
Your  le  .tor  reads  in  part  as  follows; 

"Webster  County  has  a peculiar  situa- 
tion in  t hat  about  half  of  our  urban 
population  live  in  towns  which  ere  from 
12  to  25  miles  from  the  county  seat* 

As  a matter  of  economy  in  costs  and  as 
a convenience  to  the  public,  I propose 
to  hold  magistrate  court  in  these  other 
towns  at  intervals  which  In  ray  aiscre- 
tfion  may  seem  necessary,  after  obtaining 
the  above  court  order. 

"I  intend  to  interest  civic  organisa- 
tions in  these  other  towns  to  furnish 
• a place  to  hold  court  so  that  this  will 
not  be  a burdensome  expense  to  the  county* 

Also,  it  is  my  contention  that  1 shall 
be  able  to  hold  such  hearings  without  the 
presence  of  my  clerk;  that  minutes  of  such 
proceedings  may  be  transferred  from  a 
temporary  re  cox’d  to  my  permanent  minute 
book  when  I return  to  my  office;  and  that 
I shall  need  te  use  only  the  records  per- 
manently retained  at  the  county  scat 
office. 

"Please  advise  at  your  earliest  conven- 
ience if  the  above  Intended  procedure 
meets  all  requirements.  If  it  is  found 
to  be  satisfactory  what  expense  will  the 
county  court  be  authorized  to  pay  me  in 
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the  way  of  mileage  incurred  in  holding' 
court  in  these  other  towns,” 

Your  letter  presents  two  questions  for  consideration. 
First,  is  a magistrate  entitled  to  expenses  incurred  while 
traveling  to  and  from  various  towns  in  the  county,  designated 
by  the  county  court  as  additional  places  for  holding  court? 
Second,  may  a magistrate  hold  court  in  such  additional  places 
as  designated  by  the  county  court  without  the  presence  of  the 
clerk  of  the  magistrate  court? 

In  view  of  the  provisions  of  Section  18,  Senate  Bill 
207  of  the  63rd  General  Assembly,  authorizing  an  additional 
place  or  additional  places  in  the  county  for  holding  magis- 
trate court,  there  should  be  no  objection  to  the  Magistrate  of 
Webster  County  holding  court  in  towns  other  than  the  County 
Seat  when  it  is  deemed  necessary  in  the  light  of  geographical 
conditions,  economy  in  costs,  and  convenience  to  the  public, 

Of  course,  these  additional  places  must  first  be  authorized  by 
the  County  Court,  Section  18  of  Senate  Bill  207  reads  as 
follows ! 

"The  county  scat  shall  be  the  seat  of  the 
magistrate  court,  and  the  county  court 
may,  by  proper  order,  provide  an  additional 
place  or  places  in  the  county  for  holding 
of  magistrate  court;  provided  however  that 
in  counties  of  the  first  class  the  county 
court  may  by  proper  order  establish  the 
seat  of  any  magistrate  court  at  some  place 
.within  the  county  other  than  at  the  county 
seat . ” 

It  has  been  held  in  an  opinion  from  this  department 
to  Honorable  Erwin  F,  Vetter,  dated  October  18,  1946,  that  ”it  . 
is  the  duty  of  county  courts  to  establish  and  maintain  out  of 
the  county  funds  the  offices  of  the  magistrate  courts  in  their 
respective  counties,” 

Following  this  authority,  all  additional  places  in  ■ 
the  county  designated  by  the  county  court  for  holding  magistrate 
court  should  be  maintained  out  of  county  funds,  but  it  does  not 
follow  that  magistrates  should  he  reimbursed  for  travel  expenses 
Article  V,  Section  24  of  the  1945  Constitution,  provides  that 
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"judges  may  'deceive  re<  sonable  traveling  and  other  expenses 
allowed  by  law*"  However,  there  is  no  provision  in  the  magis- 
trate law  allowing  such  expenses  and  such  expenses  cannot  be 
considered  Incidental  to  maintaining  the  offices  of  a magis- 
trate in  these  other  towns.  Therefore,  in  absence  of  such  a 
provision,  the  magistrate  is  not  entitled  to  travel  expenses. 

In  order  to  answer  the  second  question  it  must  be 
noted  that  the  magistrate  courts  are  courts  of  record  under 
Section  19  of  Senate  Bill  207,  Certain  clerical  and  adminis- 
trative duties  are  imposed  upon  the  clerks  of  those  courts  by 
this  bill*  These  duties  and  functions  were  considered  neces- 
sary and  sufficiently  important  by  the  Legislature  in  passing 
this  lav/  to  warrant  providing  a clerk  to  handle  them*  If  this 
clerk  is  not  present  while  court  is  in  session  many  of  these 
duties  will  not  be  performed* 

Therefore,  it  necessarily  follows  that  it  was  the 
intention  of  the  Legislature  that  a person  appointed  as  clerk 
of  the  magistrate  court  should  be  present  during  the  time 
court  is  in  session  in  order  to  perform  the  duties  and  func- 
tions as  are  3et  out  by  law  with  regard  to  clerks  of  the  mag is 
trate  court.  This  position  is  further  strengthened  by  election 
12828,  d*  o.  Mo,  1939,  which  provides  that  both  elective  and 
appointive  officers  are  subject  to  removal  from  office  upon 
their  failure  to  devote  their  time  to  the  performance  of  the 
duties  of  such  office. 

However,  the  situation  arising  in  view  of  the  above 
letter  may  be  remedied  under  the  provisions  of  Lection  21, 
rjenate  Bill  207,  Which  reads  in  part: 

"In  all  counties  each  magistrate  shall. by 
an  order  duly  made  and  entered  of  record 
appoint  and  fix  the  salary  of  a clerk  of 
his  court  and  may  appoint  such  deputies  and 
employees  as  may  be  necessary  for  the  proper 
dispatch  of  the  business  of  his  court  and 
fix  their  salaries  at  such  sum  as  in  his 
discretion  may  seem  proper.  The  total 
salaries  of  clerk,  deputies  and  other  em- 
ployees paid  by  the  state  shall  in  no  event 
exceed  the  annual  amount  fixed  in  this  act 
Tor  clerk  and  deputy  clerk  hire  of  such 
courts,  x- 

Following  this  section,  a magistrate  authorized  to 
hold  court  in  places  other  than  the  county  seat  could  appoint 
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such  deputy  clerks  as  needed  to  perform  the  duties  of  clerk 
of  the  magistrate  court  in  those  additional  places.  These 
deputy  clerks  could  be  residents  of  those  places,  thereby 
doing  away  with  traveling  expenses  to  and  from  the  places 
where  court  is  held.  Of  course  the  appointment  of  additional 
clerks  would  necessarily  be  limited  by  the  amount  of  funds 
allotted  by  the  state  to  the  magistrate  for  this  purpose,  as 
provided  for  in  Section  22  of  Senate  Bill  207, 

If  it  is  found  that  said  funds  are  too  limited  to 
employ  a sufficient  number  of  clerks,  Section  21  of  Senate 
Bill  207  provides  another  possibility:  * 

" * # provided,  that  in  any  county 
where  need  exists,  the  county  court  is 
hereby  authorized,  at  the  cost  of  the 
county,  to  provide  such  additional 
clerks,  aeputy  clerks  or  other  employees 
as  may  be  required.  All  such  clerks, 
deputies  and  employees  shall  serve  at  . 
the  pleasure  of  the  magistrate, 

Under  this  provision  the  county  court  is  authorized 
to  provide  such  additional  clerks  or  deputy  clerks  as  the  par- 
ticular situation  may  require'.  These  clerks  are  to  serve  at 
the  pleasure  of  the  magistrate  and  shall  be  compensated  by  the 
county  court  from  county  funds* 


Conclusion  * 


Therefore,  it  is  the  opinion  of  this  department  that 
a magistrate  may  hold  court  in  towns  other  than  the  county  seat 
when  he  considers  it  necessary,  upon  order,  of  the  county  court, 
but  is  not  entitled  to  be  reimbursed  for  expenses  incurred  in 
travel  to  said  other  towns.  It  is  further  the  opinion  of  this 
department  that  a clerk  or  deputy  clerk  should  be  present  while 
court  is  in  session  to  perform  such  duties  as  are  set  out  by 
law  in  regard  to  clerks  of  the  magistrate  court. 


Respectf ully  submitted. 


APPROVED:  DAVID  . DOMELLY 

Assistant  Attorney  General 

J.  E.  TAYLOR 

Attorney  General 
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' SALARIES s Sheriffs  not  entitled  to  fee  for  arrests  made  by 
PEES:  highway  patrol;  may  collect  fee  for  trial  or  con- 

SHERIFFS:  fession,  but  must  turn  same  into  revenue  fund. 
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August  13,  1947 


Honorable  Cline  C . HOrren 
Judge  and  Ex«*Qff  lelo  Magistrate 
Webster  County 
Marshfield,  Missouri 


Dear  Judge * 

This  is  in  reply  to  your  letter  of  recent  date  wherein 
you  submit  the  following  statement  of  facts  and  request  an 
official  opinion  thereon* 

"It  has  been  the  practice  of  most  Magistrate 
Gourte  to  charge  a warrant  fee  of  $1.00 
and  a plea  or  confession  fee  of  #1.00  on 
behalf  of  the  Sheriffs  office  in  oases 
brought  in  by  the  Highway  Patrol  for  traf- 
fic violations  and  P.S.G,  violations  whether 
or  not  the  Sheriff  has  anything  to  do  with 
the  case. 

"Section  8357  (1943)  and  Senate  Bill  19 
recently  passed  provide,  among  other  things, 
that  *no  fee  shall  be  allowed  to  any  person 
or  officer  for  the  arrest  and  transportation 
of  persons  arrested  and  transported  by  mem- 
bers of  the  Patrol, * 


"In  view  of  the  above  section  and  anended 
by  Senate  Bill  19,  should  not  this  praotice 
of . collecting  Sheriffs  fees  be  abandoned?" 

In  order  for  an  officer  to  be  entitled  to  compensation, 
he  must  point  to  the  statute  authorizing  such  compensation. 


Section  13413,  R.  3,  Mo.  1939,  which  relates  to  fees  of 
sheriffs,  contains  the  following  provisions* 

"Sheriffs,  county  marshals  or  other  officers 
shall  be  allowed  foes  for  their  services 
In  criminal  cases  and  for  all  proceedings 
for  oontempt  or  attachment  as  follows* 


For  serving  and  returning  each  capias , 
for  each  defondant.  .....  , , $1.(50 
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For  every  trial  In  a criminal  case  or 
confession,  • , » * #1*00" 

It  appears  by  the  provisions  of  Section  8557  of  Senate 
Bill  Ho*  JL9>  passed  by  the  64th  General  Assembly  , that  the 
lawmakers  did  not  Intend  for  the  sheriff  to  collect  or  retain 
the  fees  for  arresting  and  transporting  persons  who  have  been 
arrested  by  the  highway  patrol.  The  portion  of  this  section 
applicable  to  this  question  reads  as  follows! 

* * Ho  fee  shall  be  allowed  to  any 
person  or  officer  for  the  arrest  and  trans-  ' 
portation  of  persons  arrested  and  trans- 
ported by  members  c?  the  patrol,  and  no 
witness  fees  shall  be  granted  or  allowed 
members  of  the  patrol  in  criminal  cases*  *n 

The  salary  and  fees  allowable  to  sheriffs  in  counties  of 
the  fourth  class  is  provided  for  in  Laws  of  Missouri  1045, 
page  1547,  Section  3 of  tills  Act,  page  1548,  which  relates 
to  the  duties  of  the  sheriff  wit:--;  respect  to  collecting  and 
reporting  fees,  provides  In  part  as  follows* 

"It  shall  be  the  duty  of  the  sheriff  in 
counties  of  the  fourth  class  to  charge  and 
collect  in  all  instances  every  fee,  both 
civil  and  criminal.  Including  mileage, 
accruing  to  his  office  by  law,  except 
such  criminal  foes  as  are  chargeable  to 
* the  county,  and  such  sheriff  shall,  at  the 

end  of  each  month,  file  with  the  county 
court  a report  of  all  fees  charged  and 
collected  during  said  month,  stating  for 
what  act  or  service  said  fees  were  charged 
and  collected,  together  with  the  name®  of 
the  state  or  counties  on  change  of  venue 
cases  or  persons  paying  or  who  or  which 
are  liable  for  same,  which  report  shall 
b©  verified  by  the  affidavit  of  such 
sheriff  * * # * n 

It  would  appear  from  this  section  'and  said  Section  13413, 
supra,  that  in  criminal  cases  in  which  the  defendant  is  liable 
for  the  costs  It  would  bo  the  duty  of  fee  sheriff  to  collect 
fee  fee  for  a plea  or  confession  and  to  report  it  and  pay  it 
into  fee  county  treasurer.  However,  the  fees  which  are  charge- 
able for  arrests  and  transportations  of  persons  In  criminal 
cases  in  which  such  arrests  and  transportations  have  bean  made 
by  the  highway  patrol  should  not  be  collected,  reported  and 
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remitted  by  the  sheriff,  because  under  said  Senate  Bill  Ho. 
19,  no  such  fees  are  allowed  to  any  person  or  officer  for 
such  services  w5isn  they  are  made  by  the  highway  psfc  rol. 


COHCLUSIOH 


It  Is,  therefore,  the  opinion  of  this  department  that 
the  fee  for  a plea,  or  confession  in  cases  brought  by  the 
highway  patrol  for  traffic  violations  and  Public  Service 
Commies  Ion  violations  should  not  be  collected  and  paid  to  the 
sheriffs  in  cases  in  which  the  county  is  liable  for  the  costs 
However,  if  they  are  cases  in  rhich  the  defendants  pays  the 
costs,  then  the  fee  should  be  collected  and  paid  to  the 
sheriff  if  ho  or  his  deputy  made  the  arrest,  and  he  should 
report  aid  remit  it  to  the  county  treasurer*  It  is  further 
the  opinion  of  this  department  that  the  fee  for  serving  a 
warrant  or  transporting  a person  arrested,  if  such  service 
is  performed  by  the  highway  patrol,  should  not  be  collected 
and  paid  to  the  sheriff. 

Respectfully  submitted. 


TYRE  V/.  BURT  OH 
Assistant  Attorney  General 


APPROVED* 


I.  E*  TAILOR 
Attorney  General 
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compensation.  Such  order  is  reviewable 
by  Commission.  _ Commission  or  Division 
may  order  inspection  of  employer's 
premises,  subject  to  limitations.  Such 
order,  if  made  by  Division,  is  subject 
to  review  by  the  Commission. 


August  19,  1947 


Mr,  Carl  J.  Henry,  Chairman 
Industrial  Commission  of  Missouri 
Dept,  of  Labor  and  Industrial  Relations 
Jefferson  City,  Missouri 
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Dear  Sir: 


This  is  in  reply  to  your  letter  dated  July  IS,  1947, 
wherein  you  requested  an  opinion  of  this  department  relative 
to  the  Commission's  jurisdictional  powers  in  certain  pro- 
cedures in  Workmen's  Compensation  cases.  Said  letter  reads 
in  part  as  follows: 

"In  Section  3748  of  the  Workmen's  Com- 
pensation Law  the  Attorney-General  is 
designated  as  legal  adviser  for  the 
Commission.  Under  Sections  3730  and 
3731,  the  Commission  has  power  to  re- 
view awards  of  the  Division  of  Workmen's 
Compensation.  Under  Section  3736,  the 
Commission  (meaning  Industrial  Commission 
as  defined  in  Section  3744)  may  commute 
compensation.  Under  Section  3744a,  the 
Commission  may  delegate  powers  to  the 
Division,  and  in  Regulation  A on  page  71 
of  the  Workmen's  Compensation  Lav/  the 
Commission  has  delegated  powers  generally 
to  the  Division. 


"Acting  under  authority  of  Section  3736 
and  Regulation  A (page  71)  and  Rules  21-28 
(pages  74-75),  a referee  has  made  an  order 
commuting  compensation.  The  employer  has 
filed  a formal  application  for  review  of 
this  order.  The  award  in  this  case  was 
made  May  16  - request  for  commutation  June 
19  - order  to  commute  July  2 - application 
for  review  of  order  filed  July  11  - all 
apparently  in  proper  order  and  within  time. 
The  question  is  - does  the  Industrial  Com- 
mission have  power  to  review  this  commuta- 
tion order? 
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” Another  question  - under  Section  3740, 
the  Commission  (and  the  Division  by 
delegation  of  powers)  has  power  to  issue 
process  and  so  forth.  Does  the  Commis- 
sion or  Division  have  power  under  this 
or  any  other  section  to  order  an  inspec- 
tion of  employees  premises?  And  if  such 
order  is  made  or  denied  by  the  Division 
does  the  Industrial  Commission  have  power 
to  review  such  order?’1 

In  order  to  make  more  clear,  for  the  purpose  of  this 
opinion,  the  organization  of  the  Industrial  Commission  and 
the  terms  used  relating  thereto,  we  herewith  quote  Section 
3744 # Missouri  Laws  of  1945#  page  2000,  which  is  as  follows: 

”As  used  in  Chapter  29  of  the  Revised  > 

Statutes  of  Missouri,  1939#  and  all  acts 
amendatory  thereof,  the  term  ’Commission1 
- or  ’Workmen’s  Compensation  Commission  of 
Missouri’  shall  hereafter  be  construed  as 
meaning  and  referring  exclusively  to  the 
Industrial  Commission  of  Missouri,  and 
the  term  ’Superintendent  of  Insurance* 
shall  hereafter  be  construed  as  meaning 
the  Superintendent  of  the  Insurance  De- 
partment of  the  State  of  Missouri  or  such 
agency  of  government  as  shall  exercise 
the  powers  and  duties  now  conferred  and 
imposed  upon  the  Insurance  Department  of 
the  State  of  Missouri,  The  term  ’division’ 
as  used  in  this  Act,  means  the  division  of 
Workmen’s  Compensation  of  the  Department 
of  Labor  and  Industrial  Relations  of  the 
State  of  Missouri,” 

As  you  have  indicated  in  your  letter  of  request,  under 
Section  3744a,  Missouri  Laws  of  1945,  page  2000,  the  Commission 
may  delegate  powers  to  the  Division  of  Workmen’s  Compensation. 
Said  section  reads  as  follows: 

”The  division  shall  have  and  exercise  such 
of  the  powers  and  functions  of  the  Commis- 
sion in  the  administration  of  the  Workmen’s 
Compensation  law  as  the  Commission  may  by 
regulation  prescribe;  provided,  however . 
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that  the  power  and  duty  to  review  any  award 
made  under  the  Workmen’s  Compensation  law, 
as  authorised  by  Sections  3730  and  3731  R,S# 

Mo.,  1939 , may  not  be  delegated,  but  such 
power  and  duty  shall  be  exercised  exclusively 
by  the  Commission;  and  provided  further . ~ 

that  the  Commission  shall  exercise  no  author- 
ity  with  respect  to  the  selection  or  tenure 
of  office  of  any  individual  appointed  or 
employed  by  the  division  in  the  administra- 
tion of  the  Workmen’s  Compensation  law.” 

On  page  71  of  the  Workmen's  Compensation  Law,  by  regulation 
A,  the  Commission  has  delegated  powers  generally  to  the 
Division,  Said  regulation  A reads  as  follows; 


"It  is  hereby  provided  and  ordered  by  the 
Industrial  Coumiission  of  Missouri  that  the 
Division  of  Workmen’s  Compensation  shall  be 
and  is  hereby  authorized  to  exercise  all  the 
powers  and  functions  of  the  Commission  in 
the  administration  of  the  Missouri  Workmen’ s 
Compensation  Law,  except  the  power  and  duty 
to  review  any  award  made  under  said  law  or 
hold  any  hearing  or  rehearing  as  authorized 
by  Sections  3730  and  3731>  H*  S.  Missouri, 

1939,  and  except  such  other  powers  and  func- 
tions for  the  exercise  of  which  provision  is 
hereinafter  made.  It  is  intended  by  this 
provision  to  delegate  all  such  powers  to  the 
Division  of  Workmen’s  Compensation  and  to 
designate  said  Division  as  the  agency  of 
the  Commission  to  receive  and  file  claims  for 
compensation,  reports,  answers,  settlements, 
agreements,  applications  for  review,  and 
notices  as  may  be  required  by  the  Workmen’s 
Compensation  Law," 

Section  3747 » Missouri  Laws  of  1945 , page  2001,  reads  in  part 

as  follows; 

"The  division  shall  appoint  such  number  of 
referees  as  it  may  find  necessary,  but  not 
exceeding  twelve  in  number,  who  shall  be 
duly  licensed  lawyers  under  the  laws  of  this 
state.  Any  referee  may  be  discharged  or  re- 
moved only  by  the  governor.  The  referees 
appointed  by  the  division  shall  only  have 
jurisdiction  to  hear  and  determine  claims 
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upon  original  hearing  and  shall  have  no 
jurisdiction  whatsoever  upon  any  review 
hearing  either  in  the  way  of  an  appeal 
from  an  original  hearing  or  by-way  of 
re-opening  any  prior  award.  With  respect 
to  original  hearings  the  referees  shall 
have  such  jurisdiction  as  heretofore  has 
devolved  upon  the  Workmen’s  Compensation 
Commission,  or  one  of  its  members,  under 
other  sections  of  this  chapter,  and 
wherever  in  this  chapter  the  word  com- 
mission or  commissioners  is  used  in  respect 
to  any  original  hearing,  those  terms  shall 
mean  the  referees  appointed  under  this  sec- 
tion, When  a hearing  is  necessary  upon  any 
claim  the  division  shall  assign  a referee 
to  such  hearing.  Any  referee  shall  have 
power  to  approve  contracts  of  settlement 
between  the  parties  to  any  claim  under  this 
chapter,  to  the  same  extent  as  elsewhere 
provided  for  the  commission  or  one  of  its 
members.  Any  award  by  a referee  upon  an 
original  hearing  shall  have  the  same  force 
and  effect,  be  subject  to  the  same  review 
and  appellate  procedure,  and  enforceable 
in  the  same  manner  as  provided  elsewhere 
in  this  chapter  for  similar  awards  by  the 
commission  or  any  member  thereof,  * * * 

Is  a commutation  order  such  a hearing  as  to  be  termed  a re- 
opening of  a prior  award  so  as  to  preclude  the  referee  of  the 
Division  from  having  jurisdiction?  In  State  ex  rel.  Missouri 
Gravel  Go,  v.  Missouri  Workmen’s  Compensation  Commission,  113 
S.W,  (2d)  1034,  the  St,  Louis  Court  of  Appeals  said  at  l.c. 
1039; 

”It  is  contended  by  respondent  that  the 
finding  of  the  commission  that  the  claimant 
in  a case  under  the  Workmen’s  Compensation 
Law  is  entitled  to  compensation  and  the 
fixing  of  some  amount  to  be  paid  by  the 
employer  in  weekly  installments  is  the 
final  award  from  which  alone  an  appeal  will 
lie,  , 

"This  argument  is  based  on  the  contention 
that  there  can  be  only  one  final  judgment 
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or  award  in  a case,  therefore,  only  one 
appeal  can  in  any  event  be  allowable. 
However,  after  a finding  by  the  commis- 
sion that  the  claimant  is  entitled  to 
compensation  and  the  fixing  of  the 
periodical  payments  of  same,  the  commis- 
' sion  retains  jurisdiction  of  the  case, 

and  where,  later,  the  claimant  seeks  a 
lump  sum  payment,  and  it  is  upheld  by 
the  commission,  such  action  is  a radical 
change  in  the  original  award,  which  af- 
fects the  interests  and  rights  of  the 
claimant  and  the  employer,  who  is  thus 
required  to  pay  in  a lump  sum.  This 
order  is  then  the  last  order  of  the 
commission,  and  may  properly  be  deemed 
the  final  award  in  respect  to  the  method 
of  payment , " 

Section  3736,  R.3.  Mo,  1939,  provides: 

"The  compensation  herein  provided  may 
be  commuted  by  said  commission  dnd  re- 
deemed by  the  payment  in  whole  or  in 
part,  by  the  employer,  of  a lump  sum 
which  shall  be  fixed  by  the  commission, 
which  sum  shall  be  equal  to  the  com- 
mutable  value  of  the  future  install- 
ments which  may  be  due  under  this 
chapter,  taking  account  of  life  contin- 
gencies, such  payment  to  be  commuted 
at  its  present  value  upon  the  basis 
of  interest  calculated  at  four  per 
centum  with  annual  rests,  upon  applica- 
tion of  either  party,  with  due  notice 
to  the  other,  if  it  appears  that  such 
commutation  will  be  for  the  best  in- 
terests of  the  employee  or  the  depend- 
ents of  the  deceased  employee,  or  that 
it  will  avoid  undue  expense  or  undue 
hardship  to  either  party,  or  that  such 
employee  or  dependent  has  removed  or  is 
about  to  remove  from  the  United  States 
or  that  the  employer  has  sold  or  other- 
wise disposed  of  the  greater  part  of 
his  business  or  assets.  In  determining 
whether  the  commutation  asked  for  will 
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be  for  the  best  interest  of  the  employee 
or  the  dependents  of  the  deceased  employee, 
or  so  that  it  will  avoid  undue  expense  or 
undue  hardship  to  either  party,  the  com- 
mission will  constantly  bear  in  mind  that 
it  is  the  intention  of  this  chapter  that 
the  compensation  payments  are  in  lieu  of 
wages  and  are  to  be  received  by  the  in- 
jured employee  or  his  dependents  in  the 
same  manner  in  which  wages  are  ordinarily 
paid.  Therefore,  commutation  is  a de- 
parture from  the  normal  method  of  payment 
and  is  to  be  allowed  only  when  its  clearly 
appears  that  some  unusual  circumstances 
warrant  such  a departure,” 

In  these  cases  where  a hearing  is  conducted  on  the  question  of 
a lump  sum  payment  there  has  previously  been  a finding  that  the 
claimant  is  entitled  to  compensation  and  a fixing  of  the  periodi- 
cal payments  of  the  same.  The  hearing  on  the  question  of  com- 
mutation is  not  in  the  nature  of  an  appeal  from  an  original  hear- 
ing, nor  is  it  in  the  nature  of  re-opening  any  prior  award  so  as 
to  preclude  the  referee  from  exercising  jurisdiction  to  hold  the 
hearing.  It  is,  rather,  an  original  hearing  to  determine  from 
the  facts  whether  the  claimant  is  to  receive  his  compensation  in 
a lump  sum  rather  than  in  the  periodical  payments  as  previously 
determined.  There  is  no  determination  as  to  the  increase,  de- 
crease or  continuation  of  the  periodical  payments  as  such.  There 
would,  therefore,  appear  to  be  little  doubt  that  a referee  acting 
for  the  Division  has  the  delegated  authority  to  hear  and  make  an 
order  commuting  compensation  in  accordance  with  Section  3736,  li.S. 
Mo,  1939 i supra. 

Section  3730,  H.S,  Mo.  1939*  provides: 

’’Upon  its  own  motion  or  upon  the  applica- 
tion of  any  party  in  interest  on  the 
ground  of  a change  in  condition,  the  com- 
mission may  at  any  time  upon  a rehearing 
after  due  notice  to  the  parties  interested 
review  any  award  and  on  such  reviexv  may 
make  an  award  ending,  diminishing  or 
increasing  the  compensation  previously 
awarded,  subject  to  the  maximum  or  mini- 
mum provided  in  this  chapter,  and  shall 
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immediately  send  tp  the  parties  and  the 
employer^  insurer  a copy  of  the  award# 

No  such  review  shall  affect  such  award 
as  regards  any  moneys  paid." 

Section  3731*  R*S.  Mo.  1939,  reads  as  follows: 

"If  an  application  for  review  is  made 
to  the  commission  within  ten  days  from 
the  date  of  the  award*  the  full  com- 
mission, if  the  first  hearing  was  not 
held  before  the  full  commission,  shall 
review  the  evidence,  or,  if  deemed  ad- 
visable, as  soon  as  practicable  hear 
the  parties  at  issue,  their  representa- 
tives and  witnesses  and  shall  make  an 
award  and  file  same  in  like  manner  as 
specified  in  the  foregoing  section. " 

Assuming  then,  as  you*  state  in  your  letter,  that  the  employer 
has  filed  a formal  application  for  review  of  this  commutation 
order,  in  proper  order  and  within  time,  does  the  Industrial 
Commission  have  power  to  review  said  commutation  order?  It  is 
to  be  noted  that  Section  3747,  hereinabove  quoted,  says: 

* Any  award  by  a referee  upon  an 
original  hearing  shall  have  the  same 
force  and  effect,  be  subject  to  the 
same  review  and  appellate  procedure , 
and  enforceable  in  the  same  manner  as 
provided  elsewhere  in  this  chapter  for 
similar  awards  by  the  commission  or  any 
member  thereof.  * * *"  (Underscoring  ours.) 

The  Missouri  Gravel  Company  case,  supra,  was  an  original 
proceeding  in  mandamus  where  the  employer  and  insurer  sought 
to  compel  the  Missouri  Workmen1 s Compensation  Commission  to 
allow  an  appeal  to  the  Circuit  Court  -of  Pike  County  directly 
from  an  order  of  the  Commission  commuting  into  a lump  stun  a 
weekly  award.  The  St.  Louis  Court  of  Appeals  allowed  the 
appeal,  and  said  at  l.c.  1037 J 

* * A number  of  appeals  have  been 
taken  from  the  action  of  the  Workmen’s 
Compensation  Commission  in  changing  an 
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award  from  a periodical  payment  allowed 
the  dependents  of  an  employee  into  a 
lump  sum  payment.  Appeals  from  such 
lump  sum  commutation  orders  have  found 
their  way  through  the  circuit  court  to 
the  appellate  courts,  and  they  have  been 
considered  uniformly  by  the  appellate 
courts  as  if  such  an  appeal  was  proper 
and  authorized  by  the  statute.  There- 
fore, it  would  follow  that  the  appellate 
courts  have  sub  silentio  held  that  the 
appeal  was  permissible  from  sucli  orders 
of  the  Workmens  Compensation  Commission 

JjC  s’*  $ ijstt 

The  court  continued  at  l.c.  1033: 

"The  commission  fs  required  to  pass  on 
many  facts  under  the  terms  set  out  in 
said  section  3346  in  making  a commuta- 
tion to  a lump  sum  payment.  It  must 
find  whether  any  unusual  circumstances 
exist  which  would  require  such  a de- 
parture, It  must  find  whether  it  will 
be  of  any  real  benefit  to  the  dependent 
receiving  such  lump  sum  payment.  Many 
dependents  would,  following  the  well- 
known  weakness  of  human  kind,  speedily 
and  injudiciously  spend  the  lump  sum 
payment  and  therefore  become  dependent 
on  charity  for  subsistence.  If  the  de- 
pendant receives  the  compensation  weekly 
such  a result  is  not  so  probable.  This 
Is  against  the  purpose  and  the  spirit 
of  the  Workmen’s  Compensation  Law.  The 
compensation  allowed  the  injured  em- 
ployee, or  the  dependents  of  a deceased 
employee,  in  a way  represents  wages. 
Society  and  the  state  are  interested. 
Besides,  the  lump  sum  payment  plan  might 
create  an  undue  hardship  and  a needless 
expense  on  the  employer.^  It  might  cause 
him  to  sell  a part  or  all  of  his  equip- 
ment to  meet  the  lump  sum  payment  and 
head  him  in  the  direction  of  the  bank- 
ruptcy courts.  It  is  generally  the  case 
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that  it  is  easier  to  pay  in  installments 
than  in  amounts  which  might  be  called 
’coarse1  money , In  the  finding  of  facts 
justifying  commutation  to  a lump  sum  pay- 
ment the  Workmen’s  Compensation  Commission 
exercises  a judicial  function. 

Hanley  v.  Carlo  Motor  Service  Company,  130  3 • v/ • (2d)  1£>7, 
involved  a similar  question,  whiGh  was  before  the  St.  Louis 
Court  of  Appeals,  involving  the  award  by  the  Commission  of  a 
commutation  to  a lump  sum  payment.  No  appeal  had  been  taken 
from  the  final  award  of  the  periodical  payments,  and  payments 
were  made  in  compliance  therewith.  Subsequent  thereto,  the 
employer  filed  a request  for  a lump  sum  settlement  of  said 
award.  A hearing  was  had  and  the  lump  sum  settlement  was 
awarded.  The  order  of  commutation  of  the  Commission  was  duly 
appealed  to  the  circuit  court  by  the  employer  and  insurer, 
which  court  entered  a judgment  affirming  it.  Appeal  was  taken 
to  the  St.  Louis  Court  of  Appeals.  The  wording  of  the  court 
would  indicate  that  it  felt  this  order  of  commutation  was  an 
award  in  the  nature  of  an  original  hearing,  aH  example  of  which 
is  found  at  l.c.  190  where  they  said: 

f,We  have  emphasized  in  the  above-quoted 
portion  of  the  statute  the  ground  on 
which  we  think  the  commission  was 
authorized  under  the  evidence  herein  to 
make  the  award  of  commutation.  It  will 
be  noted  that  the  statute  provides  four 
grounds  upon  which  commutation  may  be 
awarded.  * * * *" 

And  the  court  affirmed  the  fact  that  appeal  in  such  a case  was 
proper.  Section  3732,  R.S,  Mo.  1939,  provides  that  the  final 
award  of  the  Commission  shall  be  conclusive  unless  an  appeal 
is  taken  therefrom  within  thirty  days  from  the  date  of  the 
final  award.  Said  section  sets  out  the  grounds  for  reversal 
and  specifies  the  procedure  for  such  an  appeal.  By  allowing 
appeal  to  the  courts  from  an  order  of  commutation  it  would 
follow  that,  in  accordance  with  the  rules  of  procedure  herein- 
above mentioned  in  regard  to  review  and  appeal,  on  an  applica- 
tion for  review  of  a commutation  order  the  Industrial  Commission 
has  the  authority  to  review  such  an  order  of  a referee.  It  is 
an  axiomatic  rule,  as  applied  to  these  administrative  agencies, 
that  the  person  seeking  judicial  review:  of  a final  decision  on 
a contested  issue  must  first  exhaust  all  administrative  remedies 
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Your  next  question  relates  to  Section  3740,  R.S,  Mo.  1939 
which  reads  as  follows: 

"The  commission,  or  any  commissioner,  shall 
have  power  to  issue  process,  subpoena  wit- 
nesses, administer  oaths,  examine  books  and 
papers,  and  require  the  production  thereof, 
and  to  cause  the  deposition  of  any  witness 
to  be  taken  and  the  costs  thereof  paid  as 
other  costs  under  this  chapter.  Any  party 
shall  be  entitled  to  process  to  compel  the 
attendance  of  witnesses  and  the  production 
of  books  and  papers,  and  at  his  ovm  cost 
v to  take  and  use  depositions  in  like  manner 

as  in  civil  cases  in  the  circuit  court. 

Subpoena  shall  extend  to  all  parts  of  the 
state,  and  may  be  served  as  in  civil  actions 
in  the  circuit  court,  but  the  costs  of  such 
service  shall  be  as  in  other  civil  actions. 

Each  witness  shall  receive  the  fees  and 
mileage  prescribed  by  law  in  civil  cases, 
but  the  same  shall  not  be  allowed  as  costs 
to  the  party  in  whose  behalf  the  witness 
was  summoned  unless  the  persons  before 
whom  the  hearing  is  had  shall  certify  that 
the  testimony  of  such  witness  was  necessary. 

All  costs  under  this  chapter  shall  be 
approved  by  the  commission  and  paid  out 
of  the  state  treasury  from  the  fund  for  the 
support  of  the  Missouri  workmen’s  compensa- 
tion commission:  Provided,  however , that 
if  the  commission  shall  determine  that  any 
proceedings  before  it  or  any  of  its  members, 
have  been  brought,  prosecuted  or  defended 
without  reasonable  ground,  it  may  assess 
the  whole  cost  of  the  proceedings  upon  the 
party  who  so  brought,  prosecuted  or  defended 
them.  The.  commission  may  permit  a claimant 
to  prosecute  a claim  as  a poor  person  as 
provided  by  law  in  civil  cases,” 

The  question  is,  whether  under  this  section  the-  Commission 
(and  the  Division  by  delegation  of  powers)  has  power  to  or^ier 
an  inspection  of  employer’s  premises;  and,  if  such  order  is 
made  or  denied  by  the  Division,  does  the  Industrial  Commission 
have  power  to  review  such  order? 
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I think  we  may  safely  assume  from  the  foregoing  discussion 
that  the  Division,  by  delegation  of  authority,  may  equally  have 
such  power  to  issue  process,  and  so  forth,  as  is  granted  to  the 
Commission  by  Section  3740,  supra.  It  is  to  be  noted  that  Sec- 
tion 3740  indicates  that  the  general  procedure  for  compelling 
the  attendance  of  witnesses  and  the  production  of  books  and 
papers  is  the  same  as  that  prescribed  for  civil  cases.  Section 
36  of  the  Code  for  Civil  Procedure,  Missouri  Laws  of  1943,  at 
page  379,  says; 

"Upon  motion  of  any  party  showing  good 
cause  therefor  and  upon  notice  to  all 
other  parties,  the  court  in  which  an 
action  is  pending  may  (1)  order  any 
party  to  produce  and  permit  the  inspec- 
tion and  copying  or  photographing,  by 
or  on  behalf  of  the  moving  party,  of 
any  designated  documents,'  papers,  books, 
accounts,  letters,  photographs,  objects, 
j or  tangible  things,  not  privileged,  which 

constitute  or  contain  evidence  material 
to  any  matter  involved  in  the  action'  and 
which  are  in  his  possession,  custody,  or 
control;  or  (2)  order  any  party 'to  permit 
entry  upon  designated  land  or  other 
property  in  his  possession  or  control  for 
the  purpose  of  inspecting,  measuring,  sur- 
veying, sampling,  or  photographing  the 
property  or  any  designated  relevant  object 
or  operation  thereon.  The*  order  shall 
specify  the  time,  place,  and  manner  of 
making  the  inspection  and  taking  the  copies 
and  photographs  and  may  prescribe  such  terms 
and  conditions  as  are  just.” 

We  feel  the  interpretation  given  to  this  section  by  the  courts 
would  likewise  apply  to  an  administrative  agency  such  as  the 
Division  or  Industrial  Commission.  Such  provisions  relating  to 
the  production  of  books  and  papers  by  parties  to  the  hearing 
are  a modem  conception  enacted  for  the  purpose  of  supplanting 
the  outmoded  procedure  for  acquiring  material  facts  and  evidence, 
and  are  felt  necessary  and  desirable  in  keeping  with  the  spirit 
of  the  relatively  new  administrative  agencies  with  which  we  are 
now  dealing,  which  perform  a quasi  judicial  function.  Such  rules 
of  procedure  facilitate  and  expedite  the  preparation  of  cases  for 
trial  and,  in  a measure,  guard  against  unreasonable  surprise  and 
delay.  Though  these  rules  of  procedure  evidence  a more  liberal 


Mr.  Carl  J,  Henry 


-12- 


policy,  they  will  not,  of  course,  permit  an  unbridled  investi- 
gation or  so-called  "fishing  expedition"  into  an  adversary* s 
books  and  papers  or  upon  his  premises;  and  the  courts  do  recog- 
nize the  constitutional  declaration  that  "the  people  shall  be 
secure  in  their  persons,  papers,  homes  and  effects,  from  un- 
reasonable searches  and  seizures."  Constitution  of  Missouri, 
Article  I,  Section  15.  The  General  Assembly  has  defined  and 
permitted  reasonable  searches  and  seizures  of  books,  papers 
and  documents  in  the  possession  of  parties  to  a pending  cause 
when  containing  evidence  material  to  the  cause. 

As  we  have  pointed  out  above.  Section  3731,  BUS*  Mo*  1939, 
supra?  provides  for  review  by  the  Commission  of  an  award  by  the 
Division.  And,  as  we  have  mentioned  above,  a person  seeking 
judicial  review  must  first  exhaust  his  administrative  remedies* 

If,  then,  this  person  seeks  an  appeal  from  a decision  of  the 
Division,  the  Commission  would  be  authorized  to  review  said 
award,  dust  as  courts  on^judielal  review  may  hear  and  consider 
evidence  of  alleged  irregularities  in  procedure  or  of  unfairness 
by  the  agency,  so  would  the  Commission  be  allowed  to  review  an 
order  by  the  Division  relative  to  a ruling  under  Section  3740, 

R.8.  Mo,  1939,  supra.  In  keeping  with  the  spirit  of  the  law 
which  established  administrative  agencies,  such  as  the  one  ip 
question,  we  feel  that  it  was  the  intention  of  the  Legislature 
to  hear  and  make  awards  on  these  claims  in  the  most  expeditious 
manner.  This,  we  feel,  would  not  allow  a separate  review  on  every 
decision  made  by  the  Division  relative  to  the  granting  or  refus- 
ing of  an  award  of  compensation.  It  would  thus  logically  follow 
that  any  ruling  the  referee  might  make  with  regard  to  Section 
3740,  ii.S.  M6.  1939,  supra,  would  not  justify  a continuation  of 
the  original  hearing  in  order  that  a review  on  that  particular 
ruling  be  had  by  the  Commission  at  that  time.  This  does  not 
deprive  either  party  of  any, .right  to  review  since  such  a ruling 
by  the  referee,  under  Section  3740,  supra,  would  bo  considered 
by  the  Commission  when  they  review  the  final  award  as  made  by 
the  referee.  As  is  stated  in  71  C,  J.,  page  1204,  relating  to 
Workmen's  Compensation  Act: 

"Under  a general  application  for  a rehear- 
ing on  specified  grounds  without  limiting 
the  issues  raised  by  the  request,  the  whole 
subject  matter  is  reopened  for  further  con- 
sideration and  determination,  and  the  issues 
raised  are  as  broad  as  those  raised  in  the 
original  application  for  compensation.*  * *" 

Section  3732,  R.S.  Mo.  1939,  specifically  provides  ..that  upon  the 
filing  of  an  appeal  from  the  ruling  of  the  Commission,  "the 
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commission  shall  under  its  certificate  return  to  the  court 
all  documents  and  papers  on  file  in  the  matter,  together  with 
a transcript  of  the  evidence,  the  findings  and  award,  which 
shall  thereupon  become  the  record  of  the  cause. n 


CONCLUSION 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  de- 
partment that  the  Division  of  Workmen* s Compensation  has  the 
delegated  authority  to  make  an  order  commuting  compensation 
in  accordance  with  Section  3736,  R.S.  Mo.  1939*  and  that  such 
an  order  is  subject  to  review  by  the  Industrial  Commission, 

It  is  further  the  opinion  of  this  department  that  the  Commis- 
sion (or  Division  by  delegation  of  authority)  has  power  to  order 
an  Inspection  of  employer's  premises,  subject  to  the  same  limlta 
tions  as  contemplated  in  Section  #6  of  the  Code  for  Civil  Pro- 
cedure, Missouri  Laws  of  1943,  page  379.  Such  an  order  for 
inspection,  if  made  by  the  Division,  is  subject  to  review  by  the 
Commission  as  provided  in  Sections  3730  and  3731,  R.S.  Mo,  1939* 


Respectfully  submitted , 


Wm,  C.  COCKRILL 
Assistant  Attorney  General , 


APPROVED t 


jY  ft.1" Baylor 

Attorney  General 
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• COUNTY  ASSESSORS:  County  assessors  in  second  class  counties 

not  entitled  to  additional  compensation  for 
COMPENSATION:  acting  as  member  of  the  county  board  of 

equalization. 


August  23,  1947 


Mr*  Chris  F,  Hessler 
Coynty  Assessor 
Buchanan  County 
St,  Joseph,-  Missouri 

Dear  Sir* 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  which  reads s 

” I wish  to  obtain  your  opinion  on  Section 
11309,  Page  1840,  Laws  of  Missouri,  1946, 
commencing  on  the  fifty-fourth  (54)  line, 

" *The  County  Assessor  in  all  counties  with 
less  than  100,000  population,  and  the  town- 
ship assessors  In  all  counties  under  town- 
ship organisation  shall  receive  as  compen- 
sation for  services  in  taking  the  statements 
herein  required  and  entering  them  In  the 
book  herein  provided  for,  the  sum  of  Twenty- 
five  cents  for  each  statement,  and  the 
members  of  the  county  board  of  equalisation 
shall  receive  the  same  per  diem  for  ser- 
vices under  this  article  as  provided  by 
law  for  services  in  equalizing  real  and 
personal  property,  and  the  sum  of  the  val- 
uation of  the  statements  as  equalised  by 
the  county  board  of  equalisation  shall  be 
inoluded  in  and  made  a part  of  the  total 
valuation  of  property  taxable  for  all 
purposes,* 

”1  would  like  to  knew  whether  or  not,  I 
am  entitled  to  such  compensation,  as  des- 
cribed above,  as  a member  of  the  Board  of 
Equalization," 

Thera  are  two  well  established  rules  of  statutory  con- 
struction that  should  be  invoked  in  answering  your  request. 
The  first  is  that  a public  official  claiming  compensation 
must  point  to  the  statute  authorizing  such  compensation.  In 
Nodaway  County  vs,  Kidder,  129  S,W,  (2d)  857,  l*c#  860,  344 
Mo,  795,  the  court  saldi 

"It  is  well  established  that  a public 
officer  claiming  compensation  for  official 
duties  performed  must  point  out  the  statute 
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authorising  such  payment  * State  ox  rel, 

Buder  v,  Hackmann,  305  Mo.  342,  265  S.W* 

532,  534;  State  ex  rel.  Linn  County  v. 

Adams,  172  Mo.  1,  7,  72  S.W.  655;  Wil- 
liams v*  Charlton  County,  85  Mo.  645.** 

See  also  Smith  vs*  Pettis  County,  136  S.W.  (2d)  282,  345  Mo* 
830*  The  second  rule  referred  to  is  that  statutes  granting 
a public  official  compensation  should  be  strictly  construed 
against  the  public  official.  InWard  vs,  Christian  County, 
111  S.W*  (2d)  182,  l.c.  183,  the  court  In  so  holding  said* 

" *It  is  well-settled  law  that  a right  to 
compensation  for  the  discharge  of  official 
duties  Is  purely  a creature  of  statute, 
and  that  the  statute  which  Is  claimed  to 
confer  such  right  must  be  strictly  con- 
strued** State  ex  rel*  Linn  Gounty  v. 

Adams,  172  Mo*  1,  72  S.W.  655,  656.  * * ■ 

See  also  Maryland  Casualty  Company  vs.  Kansas  City,  Missouri, 
128  P,  (2d)  998* 

Under  Section  11001,  page  1776,  Laws  of  Missouri  1945, 
the  county  assessor  is  specifically  made  a member  of  the 
county  board  of  equalisation  and  said  section  reads* 

"In  every  county  in  this  state,  except  as 
otherwise  provided  by  law,  there  shall  be 
a county  board  of  equalization  consisting 
of  the  judges  of  the  county  court,  the 
county  assessor,  the  county  surveyor,  and 
the  county  clerk  who  shall  be  secretary 
of  the  board  without  vote*  This  board 
shall  meet  at  the  office  of  the  county 
clerk  on  the  second  Monday  in  July,  1946, 
and  on  the  second  Monday  of  July  of  each 
year  thereafter*  Provided . that  In  any 
county  having  township  organization  the 
sheriff  of  said  county  shall  also  be  a 
member  of  the  board  of  equalization*" 

Section  11008,  page  1778,  Laws  of  Missouri  1945,  provides 
that  all  members  of  the  county  board  of  equalization  shall 
receive  compensation  at  the  rate  of  five  dollars  per  day' and 
that  they  are  present  and  act  in  the  performance  of  their 
duties  with  this  condition  that  any  county  officers  who  are 
members  of  said  board  who  now  or  hereafter  may  be  compensated 
by  salaries  shall  not  be  entitled  to  the  compensation  of  five 
dollars  per  day*  That  section  reads* 
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"The  judges  of  the  county  court*  the  county 
surveyor,  the  county  assessor,  the  sheriff, 
the  county  clerk,  and  those  sitting  as  mem- 
bers as  may  otherwise  be  provided , shall 
receive  five  dollars  per  day  for  each  day 
they  shall  be  present  and  act  ir.  the  per- 
formance of  their  duties  as  members  of  the  _ 
county  board  of  equalization.  Provided, 
that  the  above  county  officers  who  'are  'now 
or  may  hereafter  be  compensated  by  salary 
shall  not  toe  entitled  to  the  compensation 
provided  in  this  sec tton." 

The  foregoing  provision  in  restricting  members  of  3ald  board 
who  are  county  officers  and  compensated  by  salaries  from  receiv- 
ing the  per  diem  does  not  specify  the  particular  services  for 
which  the  salary  is  paid  to  said  county  officer* 

Section  1,  page  1562,  Laws  of  Missouri  1945,  fixes  the 
.compensation  for  county  assessors  in  counties  of  the  second 
class  and.  provides  that  the  assessor  in  such  counties  shall 
charge  a fee  of  twenty-five  cents  for  each  merchants  tax  state- 
ment taken  as  provided  in  Section  11309,  page  1840,  Laws  of 
Missouri  1945,  and  also  refers  to  other  fees  that  said  county 
assessors  shall  receive*  Section  2 of  the  same  act  further 
provides  that  the  comity  assessor  shall  receive  for  his  ser- 
vices as  provided  In  Section  1 of  said  act  $5,000.00  annually 
in  lieu  of  foes  provided  in  Section  1.  Section  4 of  the  same 
act  allows  the  comity  assessor  for  attending  annual  assessors* 
meetings  called  by  the  state  tax  commission  the  sum  of  five 
dollars  per  diem  for  time  actually  and  necessarily  spent  In 
going  to  and  returning  from  3aid  meeting,  and  further  makes 
provision  for  mileage,  not  to  exceed  five  cents  per  mile*  The 
foregoing  sections  read  in  part* 

”Seotlon  1.  The  fees  for  services  of  the 

county  assessors  in  counties  of  the  second 

class  shall  be  thirty  cents  per  list  and 

six  cents  per  entry  for  making  real  estate 

and  tangible  personal  books,  all  the  real 

and  tangible  personal  property  assessed  , 

to  one  person  to  be  counted  as  one  name; 

twenty-five  cents  for  each  merchants  tax 

statement  taken  and  entered  in  the  tax 

book  as  required  by  Section  11309  of  an 

act  of  the  Sixty- third  General  Assembly 

known  as  House  Committee  Substitute  for 

House  Bill  Ho,  556}  twenty-five  cents  for 

each  manufacturers  tax  statement  taken 

and  entered  in  the  tax  book  as  required 
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by  Section  1 of  an  act  of  the  Sixty-third 
General  Assembly  known  as  House  Committee 
Substitute  for  House  Bill  Ho.*  539  approved 
Hovember  30,  1945 $ # * " 

“Section  2,  The  county  assessor  in  counties 
of  the  second  class  shall  receive  as  com- 
pensation for  his  services  as  provided  in 
Section  1 of  this  act  the  sum  of  #5,000*00 
annually  in  lieu  of  the  foes  provided  in 
said  Section  1,  to  be  paid  in  equal  monthly 
installments  out  of  the  county  treasury* 
i All  fees  to  be  paid  by  the  state  as  pro- 

s vided  in  said  Section  1 shall  bo  paid  into 

the  county  treasury  and  shall  be  used  to 
pay  the  compensation  of  the  assessor  and 
his  deputies  as  provided  In  this  act*" 

"Section  4*  The  county  assessor  in  counties 
of  the  second  class  shall  be  allowed,  for 
attending  the  annual  assessors*  meeting 
called  by  the  state  tax  commissi  can  os  pro- 
vided in  sub-section  14  of  Section  15  of 
an  Act  of  the  63rd  General  Assembly  known 
as  House  Bill  Ho*  528,  approved  December 
19,  1945,  the  Sum  of  #5*00  per  diem  for 
the  time  actually  and  necessarily  spent, 
including  going  to  and  returning  from  such 
meeting,  and  shall  bo  reimbursed  for  trans- 
portation expense  actually  and  necessarily 
incurred  in  going  to  and  returning  from 
said  annual  meeting,  not  to  exceed  6 cents 
per  mile#"  ' 

Ordinarily  when  the  Legislature  places  a public  official 
upon  a salary  with  the  intent  that  said  official  shall  receive 
no  further  compensation,  the  act  usually  provides  for  a certain 
annual  salary  in  lieu  of  all  fees,  compensation,  etc*,  by 
virtue  of  any  statute  or  some  similar  provision*  Section  2, 
page  1552,  Laws  of  Missouri  1945,  fixing  the  salary  of  the 
county  assessor  in  counties  of  the  second  class  at  #5,000.00 
annually  In  lieu  of  fees  provided  in  Section  1 of  such  act, 
might  be  construed  to  allow  said  assessor  additional  fees  for 
services  rendered  other  than  those  mentioned  in  Section  1 of  > 
said  act,  if  it  were  not  for  Section  4,  page  1553,  Laws  of 
Hiss ouri  1945,  supra,  making  only  one  exception  to  the  salary 
provided  for  under  Section  2 of  the  same  act  which 'entitles 
said  assessor  to  receive  #5*00  per  diem  for  attending  meetings 
called  by  the  state  tax  cocsnission  under  House  Bill  Ho.  52Q, 


5 


Mr,  Chris  P,  Hesslar 


passed  by  the  63rd  General  Assembly*  Applying  that  familiar 
maxim  wexpresslo  unius  est  excluslo  altarlus*  meaning  the 
expression  of  one  thing  In  a statute  is  the  exclusion  of 
another*  this  indicates  that  the  Legislature  fully  intended 
county  assessors  of  second  class  counties  shall  receive  an 
annual  salary  of  #5*000*00,  and  In  addition  thereto,  #5*00 
per  diem  while  attending  meetings  called  by  the  state  tax 
commission,  and  no  further  compensation*  See  Karmas  City 
Power  and  Light  Company  vs.  Smith,  111  S*W*  (2d)  513,  542  Mo, 
75* 


CONCLUSION 


Therefore,  It  is  the  opinion  of  this  department  that 
while  the  county  assessor  in  second  class  counties  is  also  a 
member  of  the  board  of  equalization  in  view  of  Section  11008, 
page  1778,  Laws  of  Missouri  1945,  prohibiting  any  county 
officer  who  is  a member  of  said  board  who  now  or  hereafter 
may  be  compensated  by  salary  from  receiving  compensation 
provided  for  in  Section  11008,  supra,  that  the  county  assessor 
of  your  county,  who  now  receives  an  annual  salary,  is  not 
entitled  to  $5*00  per  day,  that  he  is  present  and  acting  in 
performing  the  duties  as  a member  of  the  county  board  of 
equalization* 


Respectfully  submitted. 


AUBREY  R,  HAMHETT,  Jr* 
Assistant  Attorney  General 

APPROVED* 

jTeTtaSEor 

Attorney  General 
ARHiVIM 


NEPOTISM:  Appointment  deputy  whose  great-grandfather  was  also 

sheriff's  gh  grandfather  and  whose  gi  afather  was 
brother  of  sheriff's  grandfather,  not  in  violation  of 
nepotism  provision. 
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Honorable  .11 son  0,  Hill 
Prosecuting'  Attorney 
Day  County 
Hiclrnond,  MI  s souri 


Dear  Dir: 


This  will  acknov/ledg©  receipt  of  your  letter  of 
Daren  6,  1947,  requesting  an  opinion  from  this  department, 
which.'  reads  as  follows: 

"May  the  Sheriff  of  a 3rd  claes  county 
appoint  as  deputy  sheriff  a person 
who  Is  related  to  him  in  this  wise: 
their  great-grandfather  was  on®  and  the 
a am©  person,  and  their  grandfathers 
were  brothers V" 


Your  attention  is  directed  to  Section,  6 of  Article 
VII  of  the  1945  Constitution  of  Missouri*  relative  to  the 
practice  of  nepotism  In  public  office  in  Missouri#  It  Is  as 
foil  ows:  • 

,}Any  public  officer  or  employee  in  this 
state  who  by  virtue  of  his  office  or 
employment  names  or  appoints  to  public 
office  or  employment  any  relative  with- 
in the  fourth  degree,  by  consanguinity 
or  affinity,  shall  thereby  forfeit  hie 
office  or  employment,” 

vIhe  relationship  involved  here  Is  that  of  consan- 
guinity as  both  parties  descend  from  the  same  ancestor.  The 
definition  is  set  out  in  12  C.  J,,  at  page  510: 

"Consanguinity  or  kindred  Is  the  con- 
nection or  relation  of  persons  descended 
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from  the  earn©  stock  or  common  an- 
cestor, * **' 

There  ara  two  methods  of  computing  the  degrees  of 
concanguinity,  one  by  the  canon  law  and  the  other  by  the 
civil  law.  In  our  opinion  to  Marjorie  Keff  Hoy,  County  Super- 
intendent of  schools,  Marshall, . Missouri,  voider  date  of  October 
31,  1933,  this  department  adopted  the  civil  law  rule  of  co  - 
puting  the  degrees  of  consanguinity.  This  rule  is  found  in 
12  0,  J,,  footnote  (c),  page  511,  as  follows* 

othods  of  computing  the  degrees  of 
c onVangulnTt y » »»  1 1 H * V"T"W  ■ V 
By  tiio  civil  law,  the  computation  is 
fro.,  the  intestate  up  to  the  common 
ancestor  of  the  intestate,  and  the 
person  whose  relations  ip  is  sought 
after,  and  then  down  to  that  person, 
reckoning  a degree  for  each  person, 
both  ascending  and  descending,  * * *l,fH 

A reference  is  made  in  the  above  footnote  to  2 Coke  Lit  p*  158 
(Thomas  h'd«,  p,  129)  in  which  an  example  of  the  civil  lav; 
method  is  found* 

* ^Therefore;  if  we  will  know  in 
what  degree  two  of  kindred  do  stand 
according  to  the  civil  law,  w®  must 
begin  our  reckoning  from  one  by  ascend- 
ing to  the  person  from  whom  both  are 
branched,  and  then  by  descending  to  ths 
other  to  whom  we  do  Count,  and  it  will 
apoear  in  what  degree  they  are*  For 
example,  in  brothers’  and  sisters*  sons, 
take  on©  of  them  and  ascend  to  his 
father,  there  is  one  degree;  from  th® 
father  to  the  grandfather,  that  Is  th® 
second  degree;  then  descend  from  th® 
grandfather  to  his  eon,  that  Is  th® 
third  degree;  then  from  his  son  to  his 
son,  that  is  the  fourth.  * * ***** 

Therefore,  by  using  the  civil  law  method,  the  degree 
of  relationship  by  consanguinity  between  the  two  persons  under 
consideration  here.  Is  as  follows: 
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Ascending  from  tiie  sheriff  to  his  father  is  one 
degree;  from  his  father  to  his  grandfather,  that  is  the  second 
degree;  from  his  grandfather  to  his  great-grandfather,  that 
is  the  third  degree;  then  descending  from  his  great-grandfather 
to  the  great-grandfather’s  other  eon,  that  is  the  fourth  degree; 
from  the  great-grandfather’s  son  to  his  son,  that  is  the  fifth 
degree;  and  then  to  the  son  in  question  here,  that  is  the  sixth 
degree.  The  degree  of  relationship  by  eonsangdhlty  between 
the  two  persons  under  consideration  here,  is  in  the  sixth  degree, 
and  since  the  degree  of  relationship  is  more  distant  than  the 
fourth  degree,  it  is  not  within  the  prohibition  against  nepotism 
which  is  set  forth  in  the  Missouri  Constitution* 


Conclusion 

Therefore,  it  is'  the  opinion  of  this  department  that 
the  appointment  by  a sheriff  of  a person  as  his  deputy  whose 
great- grandfather  was  also  the  sheriff’s  great-grandfather  and 
whose  grandfather  was  the  brother  of  the  sheriff's  grandfather, 
is  not  in  violation  of  Section  6 of  Article  VII  of  the  1945 
Constitution  of  Missouri. 


Respectfully  submitted. 


DAVID  DOHkifiLLY 
Assistant  Attorney  General 


At  file  VED ; 


77  C TAYLOR 
Attorney  General 


DDiEG 


SCHOOLS: 


In  order  to  qualify  under  Section  10420,  R.S.  Mo.  1939, 
a school  director  elected  must  be  a taxpayer,  who  shall 
have  paid  a state  and  county  tax  within  one  year  next 
preceding  his  election. 


May  8,  1947 


Honorable  Wilson  D,  Hill 
Prosecuting  Attorney 
Ray  County 
Richmond,  Missouri 
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Dear  Sir: 


This  is  in  reply  to  your  letter  dated  April  25,  1947, 
in  which  you  requested  an  opinion  on  the  qualification  of  a 
•school  director.  Said  letter  reads  as  follows t 


"Could  a person  elected  as  a School 
Director  qualify,  if  he  owns  no  prop- 
erty, either  real  or  personal  within 
the  County  or  State,  and  pays  only  a 
sales  tax?" 

Section  10420,  R.S.  Mo.  1939,  sets  out  the  qualifications 
of  school  directors  as  applied  to  common  schools.  The  part  of 
said  section  pertinent  to  our  question  reads  as  follows; 

4 

".The  government  and  control  of  the  dis- 
trict shall  be  vested  in  a board  of 
directors  composed  of  three  members,  who 
shall  be  citizens  of  the  United  States, 
resident  taxpayers  of  the  district,  and 
who  shall  have  paid  a state  and  county 
tax  within  one  year  next  preceding  his, 
her  or  their  election,  and  who  shall  have 
resided  in  this  state  for  one  year  next 
preceding  his,  her  or  their  election  or 
appointment,  and  shall  be  at  least  twenty- 
one  years  of  age.  ******★*♦*♦♦* 

The  court  in  State  v.  Heath.  132  S.W.  (2d)  1001,  345  Mo, 
226,  in  commenting  on  Section  9287,  R.S.  Mo.  1929*  which  is  now 
Section  10420,  supra,  said  at  l.c.  1004: 

"Section  9287,  R.S.  1929,  Mo.  St.  Anri. 

Section  9287,  p.  7148,  provides  that 
common  school  districts  shall  bs  governed 
by  a board  of  three  directors  ’who  shall 
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be  citizens  of  the  United  States,  resident 
taxpayers  of  the  district  (21  years  of  age), 
and  who  shall  have  paid  a state  and  county 
tax  within  one  year  next^precedlnr  his,  her 
or  their  election,  and  who  shall  have  re- 
sided in  this  state  for  one  year  next  pre- 
ceding his,  her  or  their  election.*  The 
decisive  question  here  is  whether  or  not 
respondent,  under  the  admitted  facts,  has 
complied  with  the  above  italicised  part  of 
the  section  prescribing  qualifications 
essential  to  his  eligibility  to  the  office 
of  school  director.  Sec.  9328,  R.S.  1929, 

Mo.  St.  Ann.  Section  9328,  p.  7168,  pre- 
scribes this  same  qualification  for  direct- 
ors of  City,  Town  and  Consolidated  schools; 
see  also  Sec.  9517,  R.S.  1929,  and  Sec. 

9572,  R.S.  1929,  Mo.  St.  Ann.  Sec.  9517, 
p.  7281,  and  Section  9572,  p.  7307,  for 
qualifications  in  larger  cities  where 
strangely  this  requirement  is  relaxed  or 
abolished.  It  should  also  be  noted  that 
substantially  the  same  provision  is  made 
concerning  qualifications  of  members  of 
both  houses  of  the  General  Assembly.  Const. 

Art.  4,  Sec.  4 and  Sec.  6,  Mo.  St,  Ann.  The 
evident  purpose  of  this  requirement  is  to 
have  such  officers,  who  impose  taxes  on  others 
and  determine  how  they  shall  be  spent,  chosen 
from  among  those  citizens  who  have  been  paying, 
and  will  likely  continue  to  pay,  taxes.  It  is 
said,  however,  that  such  * statutes  imposing 
qualifications  should  receive  a liberal  con- 
struction in  favor  of  the  right  of  the  people 
to  exercise  freedom  of  choice  in  the  selection 
of  officers.*  46  C.J.  937,  Sec.  32.  The  Mis- 
souri decisions  have  given  a liberal  construc- 
tion to  this  and  similar  sections  prescribing 
requirements  of  eligibility  to  elective  offices. 

"In  State  ex  Inf.  Bellamy  ex  rel.  Harris  v. 
Menengali,  307  Mo.  447,  270  S.W.  101,  this 
court  held  that  a married  woman  was  quali- 
fied to  be  a common  school  director,  under 
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this  section,  if  she  actually  owned  tax- 
able property  in  the  district  upon  which 
taxes  were  paid  for  the  year  prior  to  her 
election,  although  the  property  was  as- 
sessed in  the  name  of  her  husband  and  the 
taxes  were  paid  by  him,  #♦**'*** 

The  court  continued  at  l.c.  1004: 

"In  State  ex  rel.  Circuit  Attorney  v. 
Kacklin,  41  Mo,  App,  335 » the  court 
construed  a statute  which  made  the  re- 
quirement for  eligibility  for  the  office 
of  school  director  in  St.  Louis,  that 
such  person  must  have  *paid  a school  tax 
therein  for  two  consecutive  years  im- 
mediately preceding  his  election,*  The 
court  held  that  considering  the  method 
of  assessment  and  collection  of  taxes 
that  this  meant  a person  was  eligible 
•who,  shall  have  paid,  at  any  time  pre- 
ceding his  election,  a tax  for  the  bene- 
fit of  schools  within  said  city  for  the 
two  consecutive  calendar  years,  next 
preceding  the  year  of  his  election,  as- 
sessed on  property  in  which  he  has  an 
interest  subject  to  taxation,  at  the 
date  of  assessment  or  date  of  payment.* 

The  court  held  that  a director  was 
eligible  who  had,  during  the  month  prior 
to  his  election  in  1&#9*  * bought  a small 
piece  of  property  in  the  city  of  St, 

Louis,  on  which  there  were  delinquent 
school  taxes  for  the  years  lft$7  and  1$&& 
and  paid  them,*  saying  *he  did  pay  taxes 
for  the  benefit  of  schools  within  the 
city  of  St.  Louis  for  two  consecutive 
years  immediately  preceding  his  election. 

* * * an  extensive  examination  of  this 
subject  has  failed  to  bring  to  our  notice 
a case,  where  the  mere  fact  that  the  per- 
son affected  has  paid  taxes  immediately 
preceding  an  election  with  the  sole  object 
of  obtaining  thereby  a qualification  as 
elector  or  officer,  which  he  did  not  other 
wise  possess,  was  treated  as  a fraud  upon 
the  law.*" 
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At  l.c.  1005,  the  court  said: 


"*  * * Surely  Sec.  9237,  Mo.  St.  Ann.  Sec. 
9237,  p.  7143,  was  not  intended  to  make 
eligibility  depend  upon  the  payment  of 
any  state  and  county  tax  within  one  yearfs 
time  before  the  date  of  the  election.  To 
eo  construe  it  would  make  one  eligible, 
who  paid,  within  such  period  of  one  year, 
a tax  three  or  four  years  delinquent,  even  ' 
though  he  had  paid  no  taxes  for  any  other 
year  after  such  tax  paid  became  delinquent 
and  had  no  taxable  property  thereafter. 

In  view  of  our  method  of  assessing  and 
collecting  property  taxes  and  the  time 
when  common  school  elections  are  held,  we 
think  it  contemplated  the  payment  of  the 
current  taxes  payable  during  the  calendar 
year  preceding  the  school  election  since 
no  other  property  taxes  could  become  due 
between  the  end  of  that  year  and  the 
school  election.  We,  therefore,  hold 
that  the  reasonable  construction  of  the 
statutory  requirement,  * shall  have  paid 
a state  and  county  tax  within  one  year 
next  preceding  his  * * * election,1  is 
that  a person,  to  be  eligible  to  serve 
as  a common  school  director,  shall  have 
paid  the  state  -and  county  tax  which  was 
due  and  payable  within  the  calendar  year 
next  preceding  his  election.  * * * * * « 


In  State  ex  inf.  Sutton  v.  Fasse,  139  Mo.  532,  the  court 
in  commenting  on  that  part  of  the  section  which  said  that  the 
directors,  in  order  to  qualify,  must  be  resident  taxpayers  of 
the  district,  said  at  l.c.  53b: 


Appellant  insists  the  requirement  that 
a school  director  must  be  a resident  tax- 
payer of  the  district  means  that  he  laust 
have  paid  taxes  for  school  purposes  with- 
in the  district.  That  contention  cannot 
be  adopted  without  enlarging  the  language 
of  the  statute  and  changing  its  intention. 
The  meaning  is  that  a person  who  is  a quali- 
fied voter  of  the  district  and  also  a tax- 
payer is  eligible.  A qualified  voter  is 
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defined  in  the  same  section  to  be  one  who, 
under  the  general  laws  of  the  State,  would 
be  allowed  to  vote  in  any  county  for  State 
and  county  officers  and  who  has  resided  in 
the  district  thirty  days  preceding  the 
school  district  meeting  at  which  he  offers 
to  vote.  Any  person  who  possesses  those 
qualifications  is  a qualified  voter  as  de- 
fined in  section  9798  (9759?)  in  regard  to 
the  qualifications  of  school  director.  If 
he  is  also  a taxpayer  (that  is.  a person 
owning;  property  in  the  State  subject  to 
taxation  and  on  wfiich  he  regularly  pays 
ta~x~esT~he~Ts  eligibTi  to  tKeoTHce oT 
school  director  whether  he  has  in  fact 
paid  a tax  within  such  school  district  or 
not;  * * * * *"  (Underscoring  ours.) 

Although,  as  indicated  in  the  Heath  case,  supra,  the 
section  setting  forth  the  qualifications  has  been  given  a 
liberal  construction,  we  feel  that  such  construction  is  only 
applicable  to  the  extent  it  was  employed  in  the  Menengali 
case,  referred  to  in  the  Heath  case,  where  the  court  was  de- 
termining whether  the  woman  elected  school  director  was  owner 
of  property,  and  they  held  she  was,  even  though  the  property 
was  assessed  in  the  name  of  her  husband  and  the  taxes  were 
paid  by  him.  In  the  Menengali  case,  307  Mo,  447,  the  court, 
in  referring  to  Section  11213»  R.S.  Mo.  1919,  which  is  now 
Section  10420,  supra,  said  at  l.c.  453 s 

"It  was  admitted  at  the  trial  that  respond- 
ent possessed  all  the  qualifications  re- 
quired by  the  above  section,  to  fill-  the 
position  of  school  director,  except  the 
disputed  issue  as  to  whether  she  was  a tax- 
payer of  said  school  district,  and  as  to 
whether  she  had  paid,  or  caused  to  be  paid, 
a state  and  county  tax  within  one  year  next 
preceding  her  election  in  April,  1922. 

"In  Webster* s New  International  Dictionary, 
a taxpayer  is  defined  as:  ’One  who  pays  a 
tax.*  In  Funk  & Wagnall*s  New  Standard 
Dictionary,  a taxpayer  is  defined  as:  *0ne 
who  pays  any  tax,  or  who  is  liable  for  the 
payment  of  any  tax.*  The  evidence  is  clear 
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and  undisputed  that  respondent  on  June 
1,  1920,  was  the  legal  owner  of  the  prop- 
erty heretofore  described,  and  that  it 
was  not  exempt  from  taxation. n 

Thus  from  the  above  it  would  appear  that  there  can  be,  no  doubt 
but  that  it  was  intended  that  the  qualification  requirement 
that  a school  director  be  a taxpayer  meant  a person  who  owns 
property  in  this  state  subject  to  an  assessment  which  he  regu- 
larly pays.  But,  under  the  facts  as  presented  in  your  letter, 
you  state  that  this  person  elected  school  director  owns  no 
property,  either  real  or  personal,  within  the  county  or  state 
and  pays  only  a sales  tax.  Under  such  circumstances,  there 
apparently  is  no  question,  as  was  presented  in  the  Menengali 
case,  as  to  any  claim  that  he  has  paid  any  tax  so  as  to  have 
complied  with  the  prescribed  qualifications  of  Section  10420, 
R.S.  Mo,  1939,  essential  to  his  eligibility  to  the  office  of 
school  director. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  under 
Section  10420,  R.S.  Mo.  1939,  a person  elected  as  a school  director 
does  not  qualify  as  a resident  taxpayer  of  the  district  who  shall 
have  paid  a state  and  county  tax  within  one  year  next  preceding  his 
election  if  he  owns  no  property,  either  real  or  personal,  within 
the  county  or  state  and  pays  only  a sales  tax. 


Respectfully  submitted, 


, Wm.  C.  GOCKRILL 

Assistant  Attorney  General 

APPROVED: 


j.  e.  TOOT 

Attorney  General 
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TAXATION!  Majority  vote  only  is  necessary  for  establishment 

COUNTY  LIBRARY!  of  county  library  under  provisions  of  Sec.  14767* 
ELECTION;  R.S.  Mo.  1939.  Senate  Bill  370,  63rd  General 

Assembly,  Is  authorization  for  levy  of  library 
tax  In  addition  to  constitutional  limit  and  does 
not  require  two-thirdB  vote . 


May  22,  1947 


Honorable  Wilson  D.  Hill 
Prosecuting  Attorney 
Ray  County 
Richmond,  Missouri 


Dear  Sir: 

This  Is  In  reply  to  your  letter  of  recent  date,  request- 
ing an  official  opinion  of  this  department  and  reading  as 
follows! 


"May  I have  an  opinion  based  upon  the  follow- 
ing facts: 


"On  March  14,  1946,  a petition  in  due  form 
was  presented  to  the  County  Court  of  Ray 
County,  a third  clasB  County,  based  upon  Sec- 
tion 14767  Revised  Statutes  1939  and  contain- 
ing the  signatures  of  the  required  number  of 
petitioners  for  the  establishment  of  a free 
County  Library  and  asking  for  the  imposition 
of  a one  mill  tax  on  real  estate  in  this 
County  to  support  the  same , 

"Under  the  provisions  of  the  law,  there  was 
a proper  election  held  on  2nd  of  April,  1946, 
and  in  the  County  Clerk’s  report,  on  April  5, 
1946*  it  was  certified  that  the  following 
votes  were  cast! 


For  the  establishment  of  a 
Library, 

Against  the  establishment 
of  a Library, 

For  one  mill  tax. 

Against  one  mill  tax, 


1268  votes 

544  votes 
1217  votes 
570  votes 
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"Thereupon,  the  County  Court  on  April  5, 

1946,  made  Its  order,  declaring  the  said 
Library  duly  established  and  a body  corpo- 
rate, 

"A  few  public  utilities  have  refused  to  pay 
the  one  mill  tax  assessed  against  their 
property,  because  the  New  Constitution  of 
Missouri  became  effective,  1 April,  1945, 
and  some  of  its  provisions  seem  to  conflict 
with  the  above  cited  Statute,  especially 
Art.  X,  Sec.  11  'C*. 

"The  question  is,  whether  or  not  it  now  re- 
quires a two-thirds  vote  to  establish  a 
library  District  and  two-thirds  vote  under 
Article  X,  Section  11,  *c'  to  increase  the 
tax  rate  one  mill,  instead  of  the  majority 
as  provided  for  in  Section  14767." 

Two  questions  are  presented  In  your  request:  (l)  Is  a 
two-thirds  vote  necessary  to  establish  a library  district,  and 
(2)  is  a two-thirds  vote  necessary  to  authorize  the  imposition 
of  a tax  for  the  support  of  such  a library? 

Since  the  answer  to  both  questions  is  "no,"  it  is  not 
necessary  in  this  opinion  to  discuss  the  effect  of  an  actual 
two-thirds  majority  vote  in  your  election  for  establishing  a 
library  district  and  for  imposing  a tax  of  one  mill,  since  a 
majority  vote  is  all  that  is  required  in  such  election. 

Section  14767,  R.So  Mo.  1939*  which  provides  for  the  es- 
tablishment of  a county  library  district,  reads,  in  part,  as 
follows : 


"*  * * And  if,  from  returns  of  such  elec- 
tion, which  shall  be  certified  to  the  county 
court,  the  majority  of  all  the  votes  cast  on 
such  propositions  at  such  election  shall  be 

•for  establishing  county  library 

district, 1 

and  for  the  tax  for  a free  county  library, 
the  county  court  shall  enter  of  record  a 
brief  recital  of  such  returns  and  that  there 
has  been  established 

• county  library  district, ' 
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and  thereafter  such 

' county  library  district 1 

shall  be  considered  and  held  to  be  estab- 
lished, shall  be  a body  corporate,  and  known 
as  such?  and  the  tax  specified  in  such  no- 
tice shall,  subject  to  provisions  herein  be- 
low of  this  section,  be  levied  and  collected, 
from  year  to  year,  in  like  manner  with  other 
taxes  in  the  rural  school  districts  of  said 
county.  * * *" 

It  is  obvious  that  a majority  vote  only  is  necessary  for 
the  establishment  of  a library  district  and  for  the  authoriza- 
tion of  the  imposition  of  the  tax  levy. 

Section  14767  further  provides  as  follows: 

"*  * * that  such  taxes  shall  cease,  in  case 
the  regular  voters  of  any  such  district  shall 
so  determine  by  a majority  vote  at  any  annual 
election  held  therein,  after  petition,  order 
of  court,  and  notice  of  such  election  and  of 
the  purpose  thereof,  first  having  been  made, 
filed  and  given,  as  in  the  case  of  establish- 
ing such  county  library  district." 

It  will  be  seen  that  such  tax  levy  will  continue  until  a 
majority  vote  shall  be  cast  against  such  levy  at  an  annual 
election.  No  limit  on  the  length  of  time  the  tax  Is  authorized 
to  be  levied  is  found  except  that  quoted  above . 

Section  14767  has  never  been  repealed  by  the  Legislature, 
and  we  are  unable  to  find  any  section  or  clause  of  the  Constitu 
tion  or  of  any  statute  of  this  state  which  repeals  such  section 
by  Implication,  or  which  is  inconsistent  with  Section  14767. 

We  are  enclosing  a copy  of  an  official  opinion  of  this  de- 
partment rendered  under  date  of  April  1,  1947,- to  Joe  N.  Brown, 
in  which  we  held  that  Senate  Bill  No.  370  of  the  63rd  General 
Assembly,  which  bill  became  effective  May  13,  1946,  was  the  au- 
thorizing by  the  Legislature  of  the  tax  levy  provided  for  in 
Section  14767,  above  the  constitutional  limit  found  in  Section 
11  (b)  of  Article  X of  the  Constitution,  and  that  Senate  Bill 
No.  370  was  enacted  pursuant  to  the  second  clause  of  Section 
11  (c)  of  Article  X of  the  Constitution. 
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We  are  also  enclosing  a copy  of  an  official  opinion  of 
this  department  rendered  under  date  of  March  28,  1947*  to 
Marshall  Craig,  which  clearly  points  out  that  the  two-thirds 
vote  required  under  the  first  clause  of  Section  11  (c)  of 
Article  X of  the  Constitution  has  nothing  whatsoever  to  do 
with  the  second  clause  of  such  section.  This  will  be  found 
on  pages  6 to  10,  inclusive,  of  the  opinion  to  Mr.  Craig. 

The  Legislature,  under  authority  of  the  second  clause  of 
Section  11  (c)  of  Article  X of  the  Constitution,  can  enact, 
and  did  in  Senate  Bill  Ho.  370  enact  legislation  with  regard 
to  library  taxes  in  addition  to  the  limit  found  in  Section 
11  (b)  of  Article  X,  and  such  action  is  not  affected  in  any 
way  by  the  first  clause  of  Section  11  (c)  of  Article  X and  the 
two-thirds  vote  requirement  found  therein. 

Since  Section  14767  was  in  effect  on  April  5*  1946,  and 
a majority  of  the  voters  voted  for  the  establishment  of  a 
county  library  district  and  for  a one  mill  tax,  and  since 
Senate  Bill  No.  370  became  effective  May  13*  1946,  the  one 
mill  levy  authorized  at  such  election  for  a period  lasting 
until  such  levy  should  be  repealed  at  an  annual  election  is 
in  addition  to  the  constitutional  limit  found  in  Section 
11  (b)  of  Article  X,  and  such  an  election  is  a valid  author- 
ization for  the  levy  of  such  tax. 


CONCLUSION 

The  one  mill  tax  voted  April  5*  1946,  in  Ray  County  under 
authority  of  Section  14767,  R.  S.  Mo.  1939*  is  a tax  levy  in 
addition  to  the  limit  found  in  Section  11  (b)  of  Article  X of 
the  Constitution,  and  is  a valid  authorization  for  the  imposi- 
tion of  a one  mill  tax.  A majority  vote  at  such  election  was 
sufficient  to  authorize  the  levy  of  such  tax. 

Respectfully  submitted. 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 

APPROVED! 


J.  E.  TAYLOR 
Attorney  General 


CBBsHG 


ELECTIONS: 

TAXATION 

•ROADS  AND  BRIDGES: 


Under  the  provisions  of  Sec.  $529,  Laws  of  1945, 
page  14#0,  the  county  court  ma/  designate  the 
places  of  voting  for  the  tax  increase  in  a gen- 
eral or  special  road  district  authorized  by  the 
first  paragraph  of  Sec.  12,  Art.  X of  the  Const. 


June  23,  1947 


Honorable  Wilson  D.  Hill 
Prosecuting  Attorney 
Ray  County 
Richmond,  Missouri 
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Dear  Sir: 


This  Is  in  reply  to  your  letter  of  recent  date,  request- 
ing an  opinion  of  this  department,  and  reading  as  follows: 

"May  I have  an  opinion  as  to  the  legality 
of  a Special  Election  held  under  authority 
of  R.  3.  3529  (laws  1945)  in  which  the  tax 
rate  for  a general  road  district  of  this 
third  class  county  was  increased?  The  facta 
are  as  follows: 

"A  petition  in>  proper  form  with  more  than 
ten  qualified  voters  and  taxpayers  residing 
in  Ray  County,  outside  of  any  special  road 
district,  was  presented  to  the  County  Court 
requesting  an  election  under  R.  S,  #529* 

The  County  Court  has  always  exercised  juris- 
diction and  supervision  over  the  roads  and 
bridges  included  in  this  area,  and  it  lias 
become  known  as  the  'County  Road  District' 
and  the  funds  set  aside  for  the  same  have 
been  kept  in  'The  County  Road  and  Bridge 
Fund, ' The  area  so  affected  comprises  eight 
voting  precincts,  which  are  long  established 
and  always  used  during  County  and  State  elec- 
tions, 

"There  are  no  newspapers  published  within  the 
boundaries  of  this  area,  hence  three  certi- 
fied copies  of  the  court  order  calling  the 
election  were  posted  within  the  district.  The 
notices  stated  that  voting  would  be  held  at 
two  of  the  precincts  between  the  hours  pro- 
vided for  in  the  statute  3529,  The  election 
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was  held,  a majority  of  the  votes  oast 
favored  the  increase,  and  in  due  tirse  the 
County  Court  made  the  authorised  levy  for 
said  area, 

n3everal  interested  taxpayers  and  citisens 
who  reside  within  the  area  affected,  have 
since  remonstrated  with  the  County  Court, 
maintaining  that  they  were  deprived  of  a 
right  to  vote  on  the  proposition  (1)  because 
they  had  no  notice  of  the  election,  inas- 
much as  the  three  certified  copies  of  the 
court  order  were  posted  at  areas  unknown  to 
them  (2)  voting  wus  held  at  only  two  pre- 
cincts, which  were  at  points  in  accessible 
to  the  voters « N 

"The  specific  question  which  X wish  answered 
is  this:  May  a Ooxuity  Court  in  a third 
class  county,  designate  one  or  two  precincts 
in  a general  road  district  as  voting:  places 
under  it,  S,  0529  (1945) » an d hold  a valid 
election  upon  the  proposition  of  incroaying 
tax  levy,  or  should  such  election  be  held 
in  each  of  the  precincts,  regularly  used  for 
voting  in  such  an  area?" 

We  are  enclosing  & copy  of  an  official  opinion  of  this  de- 
partment rendered  to  Hon,  Julian  I,,  OHialley  under  date  of 
May  16,  1947,  and  copies  of  opinions  to  Hon,  3,  H«  Stark  dated 
February  1,  1944,  and  to  Hon,  W,  w.  Crockett  dated  January  25* 
1935,  referred  to  in  the  opinion  to  Mr,  O’Malley,  in  order  for 
you  to  determine  whether  or  not,  under  the  circumstances  exist- 
ing in  your  county,  that  part  of  hay  County  outside  of  any 
special  road  district  is  & general  road  district  in  the  contem- 
plation of  the  Constitution  and  Section  $529,  laws  of  Missouri, 
1945,  page  1400.  However,  in  rendering  this  official  opinion 
to  you,  we  proceed  on  the  assumption  that  the  part  of  hay  County 
outside  of  special  road  districts  does,  as  a matter  of  fact, 
constitute  a general  road  district. 

Section  $529,  haws  of  Missouri,  1945,  page  14$0,  provides, 
in  part,  as  follows: 

M * * * Such  cell  shall  be  made  by  an  order 
entered  of  record  setting  forth  the  date  and 
place  of  holding  such  election,  the  manner  of 
voting  ami  "the'  rate  of  tax  the'  court  will  levy, 


Honorable  Wilson  D.  Hill 


-3- 


;hich  rate  shall  not  exceed  thirty-five 
cents  on  the  hundred  dollars  assessed  valu- 
ation on  all  taxable  real  and  tangible  per- 
sonal property  in  the  district,  * * * " 

(Emphasis  ours,}  ' 

We  believe  that  it  is  clear  from  the  language  of  the  stat- 
ute above  quoted  that  it  is  the  duty  of  the  county  court,  in 
ordering  an  election  under  Section  &529,  to  designate  the  place 
where  the  voting  is  to  be  held,  and  since  the  statute  is  clear 
and  specific  on  this,  it  is  not  necessary  that  the  county  court 
Should  designate  the  precincts  regularly  used  in  other  state 
and  county  elections. 

Section  652,  R.  S,  Mo,  1939,  provides  as  follows: 

"When  any  subject-matter,  party  or  person  is 
described  or  referred  to  by  words  importing 
the  singular  number  or  the  masculine  gender, 
several  matters  and:  persons,  and  females  as 
well  as  males,  and  bodies  corporate  as  well 
as  individuals,  shall  be  deemed  to  be  in- 
cluded," (Emphasis  ours.) 

Under  the  provisions  of  this  section,  it  is  clear  that  the 
reference  to  "place  of  holding  such  election"  includes  places 
of  holding  such  election,  and  under  such  section  the  county 
court  was  authorised  to  designate  one  or  more  places  in  the  road 
district  at  which  the  voting  should  be  conducted, 

CONCLUSION 

It  is  the  opinion  of  this  department  that  the  county  court 
may  designate  one  or  two  precincts  in  a general  road  district  as 
voting  places  for  an  election  held  under  the  provisions  of  Sec- 
tion $529,  Laws  of  Missouri,  1945,  page  14#0,  and  that  it  is  not 
necessary  that  the  county  court  designate  as  voting  places  each 
of  the  precincts  regularly  used  for  voting  in  other  3tate  or 
county  elections. 

Respectfully  submitted, 


C,  B.  BURNS,  Jr. 

APPROVED:,  Assistant  Attorney  General 


Trrrmm — 

Attorney  General 
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TAXATION  AND  REVENUE:  Missouri  Power  & Light  Company  not  liable 

for  Missouri  income  tax  upon  refunds  ordered 
paid  to  consumers. 


June  11,  1947 


FILED 

/ 


Mr.  Haskell  Holman,  Supervisor 
Income  Tax  Unit 
Division  of  Collection 
Department  of  Revenue 
Jeffepson  City,  Missouri 


Dear  Sir; 


Reference  is  made  to  your  letter  requesting  an  official 
opinion  of  this  office  and  reading  as  follows: 

"Enclosed  herewith  is  the  carbon  copy  of 
a letter  from  Mr.  Lester  G;  Seaeat,  an  at- 
torney for  the  Missouri  Power  & Light  Com- 
pany. 

"After  studying  this  letter  will  you  please 
advise  whether  or  not  in  your  opinion  the 
Department  of  Revenue  would  be  permitted  to 
enter  into  such s agreement  with  the  Missouri 
Power  & Light  Company." 

The  letter  referred  to  by  you  in  your  inquiry  reads,  in 
part,  as  follows; 

"The  facts  are  these:  In  1942  the  Federal 
Power  Commission  issued  an  order  reducing 
the  rate  chargeable  by  the  Panhandle  East- 
ern Pipe  Line  Company  for  gas  sold  by  it 
to  the  Missouri  Power  &.  Light  Company  (and 
other  distributors)  for*  resale  to  the  cus- 
tomers of  the  Missouri  Power  & Light  Com- 
pany. The  Panhandle  Company  prosecuted  a 
proceedings  to  obtain  a judicial  review  of 
that  order.  The  order  lowering  the  rates 
was  stayed  pendente  lite  on  condition  that 
the  Panhandle  Company  pay  to  a custodian 
appointed  by  the  court  that  part  of  the 
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amount  received  by  it  from  time  to  time  in 
payment  for  gas  at  the  old  rate  which  repre- 
sented the  difference  between  the  old  rate 
and  the  new  rate  fixed  by  the  Federal  Power 
Commission. 

"In  conformity  with  the  stay  order,  during 
the  balance  of  1942,  all  of  1943  and  1944 
and  part  of  1945,  the  Missouri  Power  & Light 
Company,  in  the  usual  course  of  business, 
paid  for  the  gas  it  purchased  for  resale 
from  the  Panhandle  Company  at  the  old  rate. 
After  the  receipt  of  those  payments  the  Pan- 
handle Company  determined  the  difference  be- 
tween the  amounts  payable  under  the  old  and 
new  rate  and  paid  that  difference  to  the 
court Ts  custodian,.  The  amounts  so  deposited 
with  the  court  by  the  Panhandle  representing 
excess  payments  made  by  the  Missouri  Power 
& Light  Company  aggregated  1595,343.26. 

v 'V-  V ¥ ¥ ¥ ¥ 

,rIn  1945,  the  Supreme  Court  of 'the  United 
States  affirmed  the  order  of  the  Federal 
Power  Commission,  and  remanded  the  case  to 
the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  for  further  action  in  accordance 
with  that  decision.  Later,  in  1945,  the  De- 
partment of  Justice,  on  behalf  of  the  United 
States  of  America,  intervened  in  the  proceed- 
ings then  pending  in  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  and  asserted 
in  substance  that  the  moneys  in  the  im- 
pounded fund  belong  in  equity  to  the  ulti- 
mate consumers  of  the  gas  represented  there- 
by and  sought  an  order  that  such  moneys  be 
distributed  directly  from  the  court’s  cus- 
todian to  the  individuals  who  were  customers 
of  the  Missouri  Power  & Light  Company  while 
the  fund  was  being  accumulated. 

"In  connection  with  its  intervention,  the 
Government  also  sought  and  procured  an  order 
from  the  court  requiring  the  Missouri  Power 
& Light  Company  (and.  other  distributors  simi- 
larly situated)  to  claim  or  disclaim  any  in- 
terest in  the  fund.  In  response  to  that 
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order  the  Missouri  Power  &, Light  Company 
filed  with  the  court  a limited  disclaimer 
whereiri  it  declared  that  it  was  willing  to 
disclaim  any  interest  in  the  impounded  fund 
in  favor  of  its  customers  who  were  consumers 
of  the  gas  represented  thereby  on  condition 
that  it  could  effect  a determination  by  the 
taxing  authorities  of  the  United  States  and 
the  State  of  Missouri  that  there  would  be 
no  liability  for  income  tax  asserted  against 
the  Missouri  Power  & Light  Company  in  the 
event  the  court  should  order  this  money  to 
be  distributed  directly  to  the  consumers. 


"So  far  as  the  State  of  Missouri  is  concerned, 
the  question  arises  as  to  whether  or  not  the 
fact  that  the  legal  title  to  that  portion  of 
the  impounded  fund  which  represents  excess 
payments  made  by  the  Missouri  Power  & Light 
Company  during  the  pendency  of  the  litigation 
may  have  reverted  by  operation  of  law  to  the 
Missouri  Power  & Light  Company  'upon  the  af- 
firmance of  the  order  of  the  Federal  Power 
Commission  by  the  Supreme  Court  of  the  United 
States  created  income  of  the  Missouri  Power 
&•,  Light  Company  which  is  taxable  under  Arti- 
cle 21  of  Chapter  7L,  Revised  Statutes  of  Mis- 
souri, 1939,  and  the  amendments  thereto,  even 
though  the  Court  may  hold  that  the  ultimate 
consumers  have  a superioi'-  equitable  title 
thereto  and  order  its  custodian  to  distribute 
the  fund  directly  to  such  ultimate  consumers. 

We  are  further  informed  that  the  Missouri  Power  & Light  Com- 
pany uses  the  accrual  system  of  bookkeeping  for  income  tax.  pur- 
poses. We  also  understand  that  the  several  proposed  plans  of 
distribution  of  the  impounded  funds  each  contemplate  their  direct 
distribution  to  the  consumers  of  the  Missouri  Power  & Light  Com- 
pany, and  that  no  part  of  such  moneys  will  .come  into  the  hands 
of  the  Missouri  Power  Light  Company. 

At  the  outset,  we  wish  to  point  out  that  there  is  no  provi- 
sion in  the  Missouri  state  income  tax  law  authorizing  "closing 
agreements"  such  as  are  permitted  under  Section  3760  of  the  In- 
ternal Revenue  Code  of  the  United  States.  Therefore,  this  opin- 
ion necessarily  will  consider  only  the  legal  effect  oi  the  facts 
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set  out  herein,  and  is  not  to  be  construed  as  amounting  to  such 
a "closing  agreement." 

We  think  the  question  presented  must  be  resolved  by  de- 
termining whether  or  not  the  holding  of  the  naked  legal  title 
to  the  funds  representing  the  overcharge  made  by  the  Panhandle 
Eastern  Pipe  Line  Company  constitutes  "income"  to  the  Missouri 
Power  & Light  Company,  Throughout  this  opinion  we  assume  that 
ultimately  all  of  such  excess  charges  will  be  distributed 
directly  to  the  consumers  based  upon  their  equitable  title  to 
such  Impounded  funds.  Of  course,  if  in  fact  any  portion  of 
such  impounded  funds  is  returned  to  the  Missouri  Power  & Light 
Company  for  its  own  use  and  benefit,  then  certainly  such  funds 
must  be  treated  as  income  to  that,  company. 

We  have  no  appellate  court  decisions  in  Missouri  declar- 
ing when  income  may  be  said  to  have  "accrued."  However,  there 
are  several  decisions  construing  the  Internal  Revenue  Laws  on 
this 'subject,  and  we  feel  that  they  are  strongly  persuasive. 
Your  attention  is  directed  to  H.  Liebes  & Co.  v.  Commissioner 
of  Internal  Revenue,  90  Fed.  (2d)  932,  1.  c.  937,  93&* 

"From  the  above  expressions,  it  is  appar- 
ent that  the  general  definition  of  * accrued* 
is  limited  when  taken  in  connection  with  in- 
come returns.  We  may  conclude  that  income 
has  not  accrued  to  a taxpayer  until  there 
arises  to  him  a fixed  or  unconditional  right 
to  receive  it. 


i'r  * # # * # # * 

"The  complete  definition  would  therefore 
seem  to  be  that  income  accrues  to  a taxpayer, 
when  there  arises  to  him  a fixed  or  uncondi- 
tional right  to  receive  it,  if  there  is  a 
reasonable  expectancy  that  the  right  will  be 
converted  into  money  or  its  equivalent. 


"It  is  clear  that  where  a claim  exists,  no 
income  may  accrue,  in  the  absence  of  a set- 
tlement, so  long  as  a judgment  has  not  been 
entered.  # # * " 

With  this  in  mind,  it  seems  that  there  will  be  no  accrual 
of  income  to  the  Missouri  Power  & Light  Company  of  any  portion- 
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of  the  impounded  funds  in  the  event  that  such  funds  are  ulti- 
mately ordered  distributed  direct  to  the  consumers  of  the  Mis- 
souri Power  & Light  Company.  We,  therefore,  are  led  to  the 
view  that  no  liability  for  Missouri  state  income  tax  will  be 
incurred  by  the  Missouri  Power  & Light  Company. 

> As  we  have  already  considered  the  lack  of  statutes  au- 
thorizing the  Department  of  Revenue  or  any  other  state  depart- 
ment or  official  to  enter  into  "closing  agreements'  similar  to 
those  contemplated  by  the  Federal  statutes,  we  think  it  un- 
necessary to  further  discuss  that  phase  of  your  inquiry. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  no  liability 
will  be  incurred  by  the  Missouri  Power  cc  Light  Company  with 
respect  to  funds  impounded  in  the  registry  of  the  Federal  Court , 
representing  excess  charges  made  by  a wholesaler  of  gas  to  said 
company,  to  the  extent  that  such  impounded  funds  are  ordered  by 
the  Federal  Court  to  be  distributed  directly  to  the  ultimate 
consumers.  , 

We  are  further  of  the  opinion  that  neither  the  Department 
of  Revenue  nor  any  other  state  department  or  official  has  the 
authority  to  enter  into  a "closing  agreement"  with  a taxpayer 
similar  to  such  agreements  executed  under  Section  3760  of  the 
Internal  Revenue  Code  of  the  United  States. 


Respectfully  submitted, 


WILL  F.  BERRY , Jr. 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 


* REAL  ESTATE  COMMISSION:  No  license  required  for  person  merely  ^ 

soliciting  the  listing  of  real  estate. 


September  17,  1947 


Honorable  J.  W,  Hobbs,  Secretary 
Missouri  Real  Estate  Gommission 
222  Monroe  Street 
Jefferson  City,  Missouri 

Dear  Mr*  Hobbs: 

This  is  in  answer  to  your  request  for  an  opinion  as  to 
whether  a person  who  solely  solicits  the  listing  of  real 
estate  in  Missouri  for  a licensed  broker  must  secure  a license 
as  a real  estate  broker  or  salesman,  as  provided  under  Section 
3300, X,  Mo,  R . 3 . A • , Laws  of  1941,  page  425* 

The  applicable  statutes  to  be  considered  in  connection 
with  the  above  question  are  aa  follows: 

"Section  3300.1  Real  estate  brokers  and 
salesmen— license  required 

"After  January  1,  1942,  it  shall  be  un- 
lawful for  any  person,  copartnership, 
association  or  corporation,  foreign  or 
domestic,  to  act  as  a real  estate  broker 
or  real  estate  salesman,  or  to  advertise 
or  assume  to  act  as  such  without  a license 
first  procured  from  the  Missouri  Real 
Estate  Commission.  Laws  1941,  p*  425, 

Sec.  1," 

"Section  -3300.3  Definitions— application 
of  act 

"A  real  estate  broker  is  any  person,  co- 
partnership association  or  corporation, 
foreign  or  domestic,  who  advertises, 
claims  to  be  or  holds  himself  out  to  the 
public  as  a real  estate  broker  or  dealer 
and  who  for  a compensation  or*  valuable 
consideration,  as  whole  or  partial  voca- 
tion, sells  or  offers  for  sale,  buys  or 
offers  to  buy,  exchanges  or  offers  to 
exchange  the  real  estate  of  others;  or 
who  leases  or  offers  to  lease,  rents  or 
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offers  for  rent  the  real  estate  of  others; 
or  who  loans  money  for  others  or  offers  to 
negotiate  a loan  secured  or  to  be  secured 
by  a deed  of  trust  or  mortgage  on  real 
property.  A real  estate  salesman,  within 
the  meaning  of  this  act,  is  any  person, 
who  for  a compensation,  or  valuable  con-' 
sideration  becomes  associated,  either 
directly  or  indirectly  with  a real  estate 
broker  to  do  any  of  the  things  above 
mentioned,  as  a yhole  or  partial  vocation. 
This  act  shall  not  apply  to  rent  collectors 
or  counter  clerks  employed  in  the  rental 
department  of  the  office  of  a real  estate 
broker.  This  act  shall  not  apply  to  any 
person,  copartnership,  association  or 
corporation  who  as  owner  or  lessor  per- 
forms any  of  the  acts  aforesaid,  with 
reference  to  property  owned  or  leased  by 
them,  nor  to  their  employees  in  the  regu- 
lar course  of  the  ownership  and  manage- 
ment of  such  property;  nor  shall  this 
act  be  construed  to  include  in  any  way 
the  service  rendered  by  an  attorney-at- 
law  In  the  performance  of  his  duties  as 
such;  nor  shall  this  act  apply  to  a re- 
ceiver, trustee  in  bankruptcy,  adminis- 
trator, executdr,  or  any  person  selling 
real  estate  under  order  of  any  court,  nor 
to  a trustee  acting  under  a trust  agree- 
ment, deed  of  trust,  or  will,  nor  to  the 
regular  employees  thereof;  nor  any  bank, 
trust  company,  building  and  loan  associa- 
tion, insurance  company  or  farm-loan 
association,  organized  under  the  laws  of 
this  state  or  of  the  United  States  when 
engaged  in  the  transaction  of  business  on 
its  own  behalf  and  not  for  others;  nor 
shall  this  act  apply  to  any  person  who  does 
not  advertise  or  hold  himself  out  to  the 
public  as  a real  estate  broker  or  dealer  _3.nd. 
who  might,  occasionally,  buy  or  offer  po  buy, 
or  sell  or  offer  to  sell,  or  rent  or  lease  or 
offer  to  rent  or  lease  any  real  estate,  or  to 
loan  or  offer  to  loan  money  secured  by  real 
estate*  As  amended  Laws  1945,  p.  1422 ♦" 
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. We  shall  scrutinise  the  statutes  involved  and  the  de- 
cisions of  other  courts  than  Missouri  dealing  with  this  sub- 
ject, as  the  question  has  not  been  covered  by  the  Missouri 
appellate  courts,  so  as  to  determine  whether  a person  engaged 
solely  in  soliciting  the  listing  of  real  estate  in  Missouri 
for  a licensed  broker  comes  within  the  provisions  of  our  real 
estate  brokers’  law. 

It  is  apparent  that  the  statutes  were  enacted,  not  to 
provide  revenue,  but  to  provide  for  registration  and  regula- 
tion of  those  engaged  in  the  real  estate  business*  The  license 
fee  (£5.00  per  year)  is  so  nominal  that  no  other  conclusion  is 
tenable.  Koeberle  v.  Hotchkiss,  $ Calif*  App,  (2d)  634,  4$ 

Pac*  (2d)  104,  107,  states: 

”4  * * The  primary  purpose  of  the  Heal  , 
hstate  Brokers’  Act  was  to  require  real 
estate  brokers  and  salesmen  to  be  ’honest,  >, 

truthful  and  of  good  reputation.’  : 4 

By  its  inherent  nature,  real  estate  business  requires 
confidence  in  and  honesty  of  those  delegated  with  authority  to 
list,  rent,  supervise  or  sell  real  estate  belonging  to  others. 
Public  criticism  of  real  estate  rackets  and  unscrupulous  and 
unworthy  brokers  and  agents  has  caused  the  respectable  and 
reliable  real  estate  brokers  ana  salesmen  throughout  the  land 
to  promote  and  demand  legislative  supervision  and  regulation 
of  those  engaged  in  this  business.  A casual  examination  of 
the  statutes  of  different  states  discloses  that  many  have  en- 
acted real  estate  brokers’  laws  which  are  similar  to  those  of 
Missouri While  the  statutes  of  the  different  states  vary  in 
some  details,  yet  in  general  provisions  and  purposes  they  are 
very .much  alike.  Practically  all  the  laws  have  been  enacted, 
not  for  revenue,  but  for  supervision  and  regulation.  They  re- 
quire a license  of  real  estate  brokers  and  real  estate  salesmen, 
and,  like  the  Missouri  law,  they  give  a definition  of  broker  and 
real  estate  salesman  -similar  to  Section  ^300.3,  supra. 

We  must  keep  constantly  in  mind  that  acts  creating  boards 
or  commissions,  with  numerous  officials  and  paid  employees, 
complicated  legal  machinery,  and  elaborate. plans  for  the  pur- 
ported purpose  of  regulating  businesses  and  callings,  well  known 
and  understood  by  the  public,  the  expenses  of  which  come  out  of 
the  pockets  or  earnings  of  those  engaged  in  the  business  or 
calling,  should  be  viewed  and  examined  with  diligence  to  ascertain 
whether  such  acts  and  regulatory  measures  are  designed  to  safe- 
guard the  public  welfare,  or  for  other  purposes  not  sanctioned  by 
law  and  beyond  the  limitations  prescribed  by  the  letter  of  the 
constitution  and  by  judicial  interpretation,  Schneider  v.  Duer, 
1$4  Atl.  914,  917. 
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Whereas  a literal  reading  of  Section  3300,3*  supra,  would 
include  anyone  not  specifically  exempted  therein,  who,  for 
compensation,  was  in  any  manner  connected  with  a transaction 
involving  real  estate,  as  for  instance  a stenographer  in  a real 
estate  brokers  office  who  contacted  people  desiring  a listing, 
we  are  of  the  opinion  that  such  is  not  the  intent  or  meaning  of 
this  section.  A reading  of  the  statutes  regulating  real  estate 
brokers  makes  it. apparent  they  were  enacted  for  the  benefit  of 
the  public  to  protect  them  from  dishonest  and  unscrupulous  real 
estate  agents.  Such  protection  of  the  public  Is  not  needed  from 
the  casual  or  remote  influence  of  a stenographer  or  of  a person 
who  introduces  a real  estate  broker  to  one  who  may  wish  to  deal 
with  him.  Neither  the  stenographer  nor  the  man  who  introduces 
the  broker  in  the  examples  we  have  mentioned  are  active  partici- 
pants in  any  contract  affecting  real  estate  or  any  liability  of 
the  persons  entering  into  such  contracts  or  listings.  The  deal- 
ings which  the  statutes  aim  to  protect  the  public  in  are  those 
which  result  in  legal  liabilities  between  the  parties.  Nothing 
the  stenographer  of  the  man  who  introduces  the  real  estate  broker 
does  has  that  effect.  This  is  true,  even  though  the  real  estate 
broker  contracts  to  pay  the  man  who  introduces  him  a part  of  his 
commission  in  the  event  he  makes  a sale  or  to  pay  him  a regular 
salary.  Andersen  v.  Johnson,  (Utah)  167  A.L.R.  763,  160  Pac. 

(2d)  725. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  a 
person  who  solely  solicits  the  listing  of  real  estate  in  Mis- 
souri for  a licensed  broker  is  not  required  to  be  licensed  by 
the  Missouri  Real  Estate  Commission. 


Respectfully  submitted , 

ARVID  OWSLEY 

APPROVED:  Assistant  Attorney  General 
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REAL  ESTATE  COMMISSION:  Section  14  includes  misdemeanors  as  well  as 

felonies. 

A judgment  upon  an  insufficient  information 
is"  not  a conviction  within  the  meaning  of 
Section  14. 


October  30*  3.947 

^ ) 

/ ('■ 


Mr,  John  W*  Hobbs*  Secretary 
Missouri  Heal  estate  Commission 
Jefferson  City,  Missouri 


Dear  Mr,  Hobbs i 

This  is  in  roply  to  your  letter  of  October  ID,  1947*  in 
which  you  requested  an  opinion  from  this  department,  reading* 
in  part,  as  follows: 

"Pursuant  to  the  visit  of  Commissioner 
0 ’Flaherty  and  myself  with  you  yesterday- 
afternoon  and  the  conversation  in  regard 
to  Section  14  of  the  Missouri  Real 
Estate  License  Law,  May  the  Commission 
request  an  opinion  from  you  on  the  fol- 
lowing complaint, 

"This  office  received  a letter  of  com- 
plaint and  the  .Certified  copy  of  the 
Circuit  Court  of  Scott  County*  Missouri, 
copy  cf  which  is  enclosed  and  self  ex- 
planatory, 

"#ou  will  notice  that  the  plea  of  guilty 
is  to  a misdemeanor  instead  of  a felony 
as  originally  filed  in  the  above  suit. 

£<*.  'L  If 

rv  iy 

We  will  answer  your  request  In  two  parts:  (1)  Does 
Section  14  include  the  crimes  listed  even  though  they  arc  only 
misdemeanors,  and  not  felonies  under  the  criminal  statutes? 

(2)  Does  the  enclosed  copy  of  the  record  show  conviction  of  a 
crime  within  Section  14?  _ - 

Section  14,  Laws  of  1941,  page  430,  reads,  in  part,  as 
follows: 
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"Where  during  the  term  of  .any  license 
issued  by  the  commission  the  licensee 
shall  be  convicted  in  a court  of  com- 
petent Jurisdiction  in  the  state  of 
Missouri  or  any  state  (including  federal 
courts ) of  forgery#  embezzlement#  ob- 
taining money  tinder  false  pretenses, 
extortion,  criminal  conspiracy  to  de- 
fraud, or  other  like  offense  or  offenses 
and  a duly  certified  or  exemplified  copy 
of  the  record  in  such  proceedings  shall 
be  filed  with  the  commission,  the  com- 
mission shall  revoke  forthwith  the  license 
by  it  theretofore  issued  to  the  licensee 
so  convicted*” 

V \ 

That  the  Commission  has  no  discretion  in  a proceeding 
under  this  section  does  not  appear  to  be  questioned.  The  plain 
wording  of  the  section  indicates  that  when  a duly  certified  copy 
of  a record  in  the  criminal  proceedings  against  a broker  or 
salesman  is  filed  with  the  Commission,  it  is  mandatory  that  the 
Commission  revoke  the  license  theretofore  issued.  It  v/as  so 
considered  in  the  case  of  Meyer  v,  Missouri  Real  Instate  Commis- 
sion, 183  S,W.  (2d)  342,  wherein  the  Court  said,  l.c,  343: 

” # -if  Many  specific  grounds  are  pre- 
scribed in  Section  10  of  the  statute  on 
which  the  Commission  may  revoke  such 
licenses.  Proceedings  under  this  section 
contemplate  a hearing  on  the  question  of 
the  guilt  of  the  person  proceeded  against 
but,  under  the  provisions  of  Section  14, 
it  is  made  mandatory  for  the  Commission 
to  revoke  such  licenses  'whore  during  the 
term  *,H 

In  Section  14,  the  Legislature  did  not  qualify  the  crimes 
listed  nor  even  limit  them  to  the  ones  named,  but  included  "or 
other  like  offense  or  offenses,”  There  are  no  exceptions  set 
out,  and  to  say  nov;  that  the  Legislature  intended  to  except 
conviction  of  misdemeanors  would  be  doing  violence  to  the  act 
and  its  plain  wording.  In  McPike  v,  1'riedman  Loan  and  Mercantile 
Company,  206  Mo,  App*  187,  the  Court  stated,  l.c,  191: 

” * And  no  citation  of  authority  is 

necessary  for  the  propositi on  that  a case 


I 
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whlch  falls  within  the  purview  of  a stat- 
ute cannot  be  excepted  from  its  operation 
unless  it  comes  clearly  within  an  exception 
named  therein,  that  is  to  say  courts  cannot 
sua  sponte  except  eases  from  the  operation 
oF"  a 1 aw  but  must  take  the  law  and  apply  it 
a3  the  Legislature  made  and  intended  it  and 
this  is  the  rule  even  when  the  exception 
- would  be  an  equitable  one, 

Throughout  the  act,  it  is  plainly  indicated  that  the 
Legislature  desired  to  bring  under  rigid  control  those  who 
deal  in  the  buying  and  selling  of  real  estate,  as  witness  the 
wording  of  Sections  7 and. 10  of  the  act.  The  purpose  of  these 
acts  may  be  found  in  an  expression  of  the  Utah  Supreme  Court 
in  a recent  case,  Andorsen  v*  Johnson,  167  A,L.H.  768,  which 
dealt  with  the  Utah  Real  Estate  brokers*  Act,  l.c,  771: 

”By  its  inherent  nature,  real  estate  busi- 
ness requires  confidence  in  and  honesty  of 
those  delegated  with  authority  to  list, 
rent,  supervise  or  sell  real  estate  be- 
longing to  others.  Public  criticism  of 
real  estate  rackets  and  unscrupulous  and 
unworthy  brokers  and  agents  has  caused  the 
respectable  and  reliable  real  estate  brokers 
and  salesmen,  throughout  the  land,  to  pro- 
mote and  demand  legislative  supervision  and 
regulation  of  those  engaged  in  this  business, 

# * *tt  . 

In  a Missouri  case,  Btate  ex  rel,  Lentine  v,  Htate  Board 
of  Health,  65  S,VJ,  (2d)  943,  concerned  with  the  action  of  the 
State  Board. of  Health  in  revoking  the  license  of  a physician, 
the  Court  said,  l.c,  949: 

11  «■  «■  Given  the  construction  for  which 

relator  contends  since  such  conduct  does 
not  come  within  any  of  the  acts  enumerated 
in  our  statute  a physician  licensed  in 
this  state  could  follow  such  a reprehensible 
and  iHaaoral  practice  with  impunity  so  far 
as  his  right  to  practice  medicine  is  con- 
cerned and  without  being  subjected  to  depri- 
vation of  his  license.  Vie  have  heretofore 
touched  upon  this ' contention  and  indicated 
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that  we  do  not  think  the  statute  should 
be  given  such  a narrow  or  restricted  con- 
struction, "•  it  it" 

If  misdemeanors  were  not  Included  under  this  section,  there 
are  many  offenses  listed  in  Section  14  for  which  a broker  or 
salesman  could  be  convicted  and  still  retain  his  license,  because 
they  are  only  misdemeanors,  and  not  felonies  under  the  criminal 
statutes,  for  example,  the  following,  all  from  the  Revised 
Statutes  of  Missouri*  1939: 

Section  4490  - Fraudulent  conveyance; 

" 4491  - i executing  second  deed  fraudulently; 

" 4598  - Destroying  v/Ills  and  other  Instruments; 

" 4599  - Accessories  before  the  fact; 

" 4631  - Forcible  entry  and  detainer; 

" 4632  - Conspiracy, 

Brokers  and  salesmen  are  confronted  with  these  offenses  constant- 
ly in  their  work,  and  due  to  the  nature  of  their  work , even  more 
30  than  the  general  public, 

;‘e  think  that*  to  follow  the  rules  of  construction  and  give 
effect  to  the  purpose  and  Intent  of  the  act,  the  language  of 
the  statute  includes  the  crimes  listed  in  Section  14,  even  though 
they  are  only  misdemeanors  in  some  instances,  and  when  a duly 
certified  copy  of  the  record  of  conviction  is  before  the  Com- 
mission, it  is  mandatory  that  the  license  of  the  .pei’son  offend- 
ing be  revoked.  We  fully  realize  that  injustices  may  some  times 
be  worked  by  such  a construction,  but  as  was  said  by  the  Court 
in  Robinson  v.  Union  Electric  Light  & Power  Co,,  43  R,i",  (2d) 

912,  l.c.  914: 

"We  can  Imagine  cases  where  this  interpre- 
tation of  the  statute  will  doubtless  work 
an  injustice,  and  for  all  we  know  this  may 
be  such  a case;  it  -:$•  At  any  rate,  our  duty 
is  only  to  Interpret  the  statute  as  written, 
and,  if  there  are  any  inequalities  in  its 
practical  application,  those  are  matters 
which  the  Legislature  in  its  wisdom  will 
soon  correct , " 

The  second  part  of  you r inquiry  is  directed  to  a specific 
case  now  before  the  Commission,  A copy  of  the  court  record  in 
the  case  has  been  filed  and  Is  before  the  Commission  for  deter- 
mination, It  is  the  duty  of  the  Commission  to  Inquire  into  the 
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record  to  see  If  all  the  provisions  of  Section  14  have  been 
complied  vtrlth  before  the  license  Is  revoked.  By  this,  we  do 
not  moan  to  Intimate  that  the  merits  of  the  criminal  proceeding 
may  be  Inquired  into,  but  that  a record  must  be  scrutinized  to 
see  if  Section  14  is  applicable.  If  one  of  the  conditions  for 
revocation  aro  not  met,  the  Commission  may  not  revoke  under 
Section  14*  The  pertinent  parts  of  the  record,  for  our  purposes 
are  as  follows: 


"FI XT  ATOIDI5D 
"INFORMATION  FOR  A 
"CIRCUIT  COURT 


iMISDlSHEAWOU 


■55-  x 


* 


x * the  said  defendant  

did  then  and  there  wilfully  and  unlawfully, 
qonspire,  combine  and  confederate  with  one 

_____  to  commit  an  offense,  to-wit: 

to  unlawfully,  wilfully  and  feloniously 

forgo  the  signature  of  _____ _____  to  a 

written  instrument  purporting  to  convey  an 
interest  in  real  property,  contrary  to  the 
form  of  the  Gtatutes  in  such  cases  made  and 
provided  and  against  the  peace  and  dignity 
of  the  State. 


"AND  TH ’DRAFT HR,  TO- WIT: 


# i'r  ■if  iC*  •{S-  -B  v!1  i'-  w 

"%  x x whereupon  the  Defendant  waives  arraign- 
ment and  enters  a plea  of  guilty  to  the  charge 
of  Conspiracy  as  charged  in  the  First  Amended 
Information  heretofore  filed  in  this  cause, 
and  this  cause  is  now  taken  up'  and  submitted 
to  the  Court  so  that  judgment  may  be  rendered 
against  him  according  to  law. 

"And  the  Court  being  sufficiently  advised  of 
and  concerning  the  premises,  doth  fix  his 
punishment  at  a Fine  of  1100.00. 


"IT  Id 

JUDGED 


THDRFFO RE,  OFNTEHCED,  ORDERED  AND  AD- 

BY  THE  COURT,  That  said  Defendant, 
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__________  having  entered  a plea  of  guilty 

as  aforesaid,  be  assessed  a Fine  of  *1 00, 00, 
together  with  the  costs  herein,” 

You  will  note  that  the  judgment  of  the  Court  is  upon  the 
"plea  of  guiltjr  to  the  charge  of  Conspiracy  as,  charged  in  the 
First  Amended  Information," 

Section  4075,  I?,S.  Mo,  1939,  reads  as  follows: 

"In  trials  for  conspiracy,  in  those  cases 
where  an  overt  act  is  required  by  law  to 
consumate  the  offense,  no  conviction  shall 
be  had,  unless  one  or  more  overt  acts  be 
expressly  alleged  in  the  Indictment  and 
proved  on  the  trial;  but  other  overt  acts, 
not  alleged  in  the  indictment,  may  be 
given  in  evidence  on  the  part  of  thd  prose- 
cution," (Underscoring  ours,  ) 

Uection  4633,  H , Mo,  1939,  reads  as  follows: 

"Ho  agreement , except  to  commit  a felony 
upon  the  person  of  another,  or  to  commit 
arson  or  burglary,  shall  be  deemed  a con- 
spiracy, unless  some  act  besides  such 
agreement  be  done  to  effect'  the  object 
thereof,  by  one  or  more  of  the  parties 
to  such  agreement,"  (Underscoring  ours,  ) 

The  charge  of  conspiracy  has  been  set  out  above,  but  we 
think  that  t'he  charge  was  fatally  defective  in  that  it  did  not 
allege  an  overt  act  pursuant  to  the  agreement  as  required  by 
the  sections'  above. 

Has  the  defendant  in  that  proceeding  been  convicted  of 
any  crime,  and  if  so,  of  what  crime  has  he  been  convicted? 

A determination  of  these  questions  is  necessary  in' order  to 
ascertain  whether  or  not  Section  14  applies  to  the  Instant 
ease, 

Webster's  Hew  International  Dictionary  defines  the  word 
"convict"  as  follows: 

"To  prove  or  find  guilty  of  an  offense 
or  crime  charged  or  of  wrong;  to  pro- 
novuace  or  find  guilty,  as  of  a crime  by 
legal  decision,  -p  # (Underscoring  ours,  ) 
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Elack»s  Law  Dictionary  defines  the  word  "convict"  thusly: 

"To  find  a man  guilty  of  a criminal  charge . 

•;:*  v?  (Underscoring  ours.) 

Therefore,  in  order  to  say  that  a person  has  been  convicted 
it  follows  that  he  must  have  been  charged  with  a crime.  The  in- 
formation in  the  instant  case  does  not  charge  a crime,  for  the 
reason  that  it  does  not  allege  facts  sufficient  to  constitute  a 
crime  as  required  in  Sections  4075  and  4633,  above.  In  the  case 
of  Esc  parte  Sydnor,  10  3,V<»  (2d)  63,  the  Court  said,  l.c,  644: 

"How,  is  the  information  wholly  a nullity 
because  it  does  not  charge  that  the  of- 
fense was  committed  during  the  period  of 
one  year  preceding  the  filing  of  the  in- 
formation? The  rule  which  we  adopt,  and 
which  we  think  is  clearly  correct  and  in 
accord  with  our  decisions  in  this  juris-  \ 
diction,  is  that  although  much  of  imper- 
fection of  an  indictment  or  information 
may  be  disregarded  after  judgment,  yet  the 
information  or  indictment  must  always, 
whether  time  be  of  the  essence  of  the  of- 
fense or  not,  3tate'in  some  manner  that 
the  crime  is  charged  as  having  been  com- 
mitted within  the  period  so  as  to  avoid 
■ the  operation  of  the  bar  of  the  statute. 

If  the  information,  though  omitting  the 
day  and  month,  yet  showed  the  year  or  a 
period  within  a year,  it  would  be  suf- 
ficient, since  it  would  show  that  the 
prosecution  is  not  barred,  # * * 

*•  *r  # # -u  w -» 

"It  is  true  there  are  cases  in  which 
language  is  used  in  a broad  cense  which 
might  lend  support  to  the  view  that  this 
information  is  sufficient  at  this  stag© 
of  the  case.  Yet  the  direct  authorities 
and  the  general  rule  are  clearly  to  the 
effect  that  the  instant  information  is  no 
charge  upon  which  a conviction  either  by 
plea  of  guilty  or  upon  trial  may  be  per- 
mitted to  stand.  Petitioner  discharged.” 
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In  42  C • J.  8*,  at  page  83S,  the  rule  is  stated: 

"There  can  be  no  trial,  conviction,  or 
punishment  for  a crime  wi thout  a formal 
and  sufficient  accusation*  «•  The 
accusation  must  charge  an  offense;  it 
must  charge  the  particular  offense  for 
which  accused  is  tried  and  convicted; 
and  it  must  be  made  in  the  particular 
form  and  mode  required  by  law. 

( Underscoring  ours.  ) 

In  Ctate  v»  Riven,  151  S*V/.  (2d)  1114,  the  Court  said,  l,c* 

1118: 

" •!'-  ;s-  * An  indictment  or  information  will 
not  bo  held  bad  after  verdict  unless  It 
fails  in  some  essential  averment  necessary 
in  description  of  the,  crime*  it-  * *:•" 

In  view  of  Sections  4075,  4633  and  cases  cited  above,  we 
think  that  the  judgment  of  the  Court  was  upon  an  information 
which  did  not  allego  an  offense,  and,  therefore,  the  licensee 
In  this  cdse  does  not  now  stand  convicted  of  a crime  listed  In 
Section  14,  If  a person  has  not  been  charged  with  a crime  he 
cannot  be  said  to  stand  convicted  of  a crime. 

Conclusion. 

* ' 

It  is  the  opinion  of  this  department  that; 

(1 ) ..lien  a duly  certified,  copy  of  the  proceedings  wherein 
a licensee  has  been  convicted  of  one  of  the  offenses  enumerated 
In  Section  14  is  filed  with  the  Commission,  it  is  mandatory  that 
the  Commission  revoke  the  license  of  the  offending  person,  even 
though  th©  offons©  is  only  a misdemeanor  under  the  criminal 
statutes* 

(2)  The  license  of  the  broker  should  not  be  revoked  on 
the  record  now  before  the  Corcmlsslpn,  for  the  reason  that  the 
record  does  not  show  that  he  has  been  convicted  of  a crime  under 
Gection  14  of  the  act. 


Respectfully  submitted, 

APPROVED:  JOHN  li.  BATY 

Assistant  Attorney  General 

\ 

J.  E.  TAYLOR 
Attorney  General 
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MISSOURI  REAL  ESTATE' G 0MMI3S ION : A previous  conviction  of  arson 
LICENSES:  does  not  disqualify  one  from 

obtaining  a broker* s license  or 
a real  estate  salesman’s  license. 


November  6,  1947 


Missouri  Roal  Estate  Commission 
222  Monroe  S treat 
Jefferson  City,  Missouri 

Attentions  Mr,  John  V/.  Hobbs,  Secretary 

Gentlemen: 

Tills  will  acknowledge  receipt  of  your  request  for  an 

opinion  which  roads: 

"This  office  requested  an  opinion  from  tho 
Attorney  General's  Office  in  1942  in 
regard  to  Section  14  of  the  Missouri  Roal 
Estato  Liconse  Law  pertaining  to  tho  re- 
vocation of  a license  when  an  applicant 
or  a licensee  has  boon  convicted  of  for- 
gery, ombozzlemont,  extortion  and  other 
like  offenses, 

"The  opinion  tills  office  received  was 
that  tho  Commission  deny  licenses  to 
applicants  having  boon  convicted  and  re- 
voke the  licenses  of  the  licensees  under 
tho  samo  circums tancos , 

"An  applicant  has  requested  this  office 
to  again  request  an  opinion  from  your, 
office  with  tho  following  statement  as  to 
Ills  conviction.  In  1934  tho  applicant  was 
x convicted  of  a crime  of  arson  (two  charges) 
and  sontoneod  to  imprisonment  in  jail  for 
a -term  of  two  years . 

"The  applicant  con tends  that  tho  offense 
.should  not  be  considered  a like  offense 
of  tho  various  offenses  sot  o:  t In  tho 
License  Law,  May  this  Commission  request 
an  opinion  from  your  office  on  this  matter," 


Your  roquost  requires  a construction  of  Section  14,  page 
430,  Laws  of  Missouri,  1941,  of  what  is  known  as  the  Real 
Estato  Act  of  tho  State  of  Missouri,  Tills  provision  requiros 
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the  Real  Estate  Commission  to  revoke  a license  of  any  licensee 
upon  conviction  in  any  court  In  this  state  or  federal  court 
of  forgery,  embezzlement,  obtaining  money  under  false  pre- 
tenses, extortion,  criminal  conspiracy  to  defraud  or  other 
like  offenses,  and  further  provides  that  said  Commission  shall 
not  issue  any  license  to  any  person  having  been  convicted  of 
such  crimes  or  other  like  offenses.  Section  14,  supra,  reads: 

"Where  during  the  term  of  any  license 
issued  by  the  commission  the  licensee  shall 
be  convicted  in  a court  of  competent  juris- 
diction in  the  state  of  Missouri  or  any 
state  (including  federal  courts)  of  forgery, 
embezzlement,  obtaining  money  under  false 
pretenses,  extortion,  criminal  conspiracy 
to  defraud,  or  other  like  offense  or  of- 
fenses and  a duly  certified  or  exemplified 
copy  of  the  record  in  such  proceedings 
shall  be  filed  with  the  commission,  the 
commission  shall  revoke  f orthv/ith  the 
license  by  it  theretofore  issued  to  the 
licensee  so  convicted.  No  license  shall 
be  issued  by  the  commission  to  any  person 
known  by  it  to  have  baon  convicted  of 
forgery,  embezzlement,  obtaining  money 
under  false  pretenses,  extortion,  criminal 
conspiracy  to  defraud,  or  other  like 
offense  or  offenses,  or  association  or  co- 
partnership of  which  such  parson  is  a mem- 
ber, or  to  any  association  or  copartner- 
ship of  which  such  person  Is  an  officer, 
or  in  which  as  a stockholder  such  person 
had  or  exorcises  a controlling  interest 
either  directly  or  indirectly*" 

The  applicant  in  the  instant  case  has  been  convleted  of 
the  crime  of  arson,  back  in  1934*  Arson  was  not  specifically 
-mentioned  in  the  Real  Estate  Act  as  an  offense,  the  conviction 
of  which  would  disqualify  an  applicant  for  obtaining  a license* 
The  question  now  to  be  determined,  is  arson  one  of  the  offenses 
referred  to  in  Section  14  that  comes  within  "other  like  offenses 
There  la  a well  established  rule  of  statutory  construction, 
known  as  the  "ejusdem  generis"  rule,  which  Is  that  wherein  a 
statute  general  words  follow  particular  words,  the  general 
words  will  be  considered  as  applicable  onljjf  to  persons  or 
things  of  the  same  general  character  or  class,  and  can  not 
include  wholly  different  thing®.  See  Zinn  vs.  City  of  Steel- 
ville,  173  S.W.  (2d)  398,  351  Mo.  431*  However,  that  rule 
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need  not  bo  invoked  In  this  instance  because  by  the  very 
wording  of  the  statute  in  question,  the  Legislature  in  unam- 
biguous terras  clearly  indicatod  its  intent  that  other  of- 
fenses shall  be  like  thoso  enumerated* 

W<3  must  not  lose  sight  of  the  fact  that  the  Real  Estate 
Act  Is  not  a revenue  moasuro  but  is  a regulatory  measure*  It 
was  enactod  to  require  real  ostato  brokers  and  real  estate 
salosaien  to  be  honest,  truthful  and  of  good  reputation*  In 
Anderson  vs,  Johnson,  167  A«L*R,  7G8,  160  P.  (2d)  725,  the 
court  in  construing  the  Real  Estate  Act  of  the  State  of  Utah, 
which  is  very  similar  to  that  of  Missouri,  said: 

"It  Is  apparent  that  tho  statutes  wore 
enactod,  not  to  provide  revenue,  but  to 
provide  for  registration  and  regulation 
of  thoso  engaged  in  the  roal  ostato  busi- 
ness, Tho  lieenso  foe  is  so  nominal  that 
no  other  conclusion  Is  tenable.  In  Kooberle 
v,  Hotchkiss , 8 Cal  App  2d  654,  46  P 2d 
104,  107,  Justice  Grail  stated*  •Tho  pri- 
mary purpose  of  the  Roal  Estate  brokers1 
Act  was  to  require  roal  ostato  brokers 
and  salosmon  to  bo  "honest,  truthful  and 
of  good  reputation," * 

V 

"By  its  Inherent  nature,  roal  ostato  busi- 
ness requires,  confidence  in  said  honesty 
of  those  delegated  with  authority  to  list, 
rent,  supervise  or  sell  roal  ostato  belong- 
ing to  others.  Public  criticism  of  roal 
ostato  rackets  and  unscrupulous  and  un- 
worthy brokers  and  agonta  has  caused  the  ■ 
re spoc table  and  reliable  roal  estate 
brokers  and  salesmen,  throughout  the  land, 
to  promote  and  demand  legislative  super- 
vision and  regulation  of  thoso  engaged 
in  this  business,  A casual  examination 
of  tho  codes  of  tho  states  discloses  that 
many  have  onactod  Real  Rstato  Brokers* 
laws  which  are  similar  to  those  of  Utah* 

While  tho  statutes  of  tho  different  states 
vary  In  some  details, yet  in  general  pro- 
visions and  purposes  they  aro  very  much 
alike.  Practically  all  the  laws  have  boon 
onactod,  not  for  rovonuo,  but  for  super- 
vision and  regulation,  >:•  -«<■  " 
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It  is  not  likely  that  when  the  Real  Estate  Act  of  Missouri 
was  passed  that  the  framors  of  said  act  intended  for  the 
phrase  ” other  like  offenses,”  as  used  In  Section  14  thereof, 
to  include  the  crimo  of  arson,  unless  it  would  he  for  having 
he on  convicted  of  arson  as  defined  in  Sections  4451  and  4452, 

R,  S*  Mo,  1939,  Undor  those  provisions,  the  defendant,  in 
order  to  ho  convicted,  must  have  committed  the  crimo  with  In- 
tent to  injure  or  defraud. someone . and  they  read  as  follows: 

"Sec,  4431,  Any  person  v/ho  shall  will- 
fully sot  firo  to,  burn  or  cause  to  be 
burned  any  house,  building,  barn,  stable, 
boat,  vessel  or  any  office  or  depot,  rail- 
road car,  any  house  of  public  worship, 
college,  acadomy,  schoolhouso  or  building 
used  as  such  or  any  public  buildings  be- 
longing to  tho  United  States  or  of  this 
state,  or  to  any  county,  state,  town  or 
village  not.  mentioned  in  tho  preceding  sec- 
tions, or  any  barrack,  cock,  rack,  stack 
of  hay,  corn,  who at , oats,  barley  or  any 
grain  or  vegetable  produce  of  any  kind, 

•or  any  field  of  standing  hay  or  grain  of 
any  kind,  or  any  pile  df  coal,  wood  or 
other  fuel  or  any  pile  of  planks,  boards, 

Xjosts,  rails  or  lumber,  or  any  street  car, 
railroad  car,  shir),  boat  or  other  water 
craft,  automobile  or  motor  vehicle  or  any 
goods,  wares  or  merchandise  or  any  other 
property  not  specifically  named  herein  and  ' 

being  the  property  of  another;  and,  any 
person  who  shall  willfully  sot  fire  to, 
burn  or  cause  to  bo  burned  any  of  the 
buildings  or  property  of  tho  kind  and 
character  above  mentioned  in  this  section 
and  of  which  said  property  ho  is  tho  owner 
or  of  which  ho  owns  an  intones t therein, 
with  tho  intent  to  injure  or  destroy  any 
other  property,  or  with  tho  Intent  to 
injure  or  dofraud  any  person,  co-partner- 
ship or  corporation,  government,  state, 
county t city,  school  district  or  municipal- 
ity, shall  be  doomed  guilty  of  a felony 
and  upon  conviction  therefor  shall  be  pun- 
ished by  Imprisonment  In  tho  penitentiary 
for  a term  of  not  loss  than  two  yer  rs  nor 
moro  than  five  years*” 
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"Sec,  4432.  Any  person  who  shall  willfully 
and  with  the  intent  to  injure  or  defraud 
tho  insurer  set  firo  to,  burn  or  cause  to 
bo  burned  any  goods,  v/aros,  morchandiso  or 
other  chattels  or  personal  property  of 
any  kind  which  shall  at  the  time  be  Insured 
by  any  person,  persons,  co-partnership  or 
corporation  against  loss  or  damage  by  fire 
shall  bo  doomed  guilty  of  a felony  and 
upon  conviction  tho re for  be  punished  by 
imprisonment  in  the  penitentiary  for  not 
less  than  two  nor  more  than  five  years 

Wo  make  the  foregoing  assertion  because  all  of. the 
offenses  specifically  mentioned  in  Soction  14,  supra,  that 
disoualify  a person  from  obtaining  a real  estate  liconso  or 
roal  estate  salesman's  liconso,  or  that  aro  grounds  for  the 
revocation  of  such  licenses,  deal  primarily  with  misrepre- 
sentations, dishonesty  or  shady  dealings.  In  all  probability, 
when  tho  Legislature  passed  Section  14,  supra,  they  specifi- 
cally named  all  tho  objectionable  crimes  and  included  the 
words  "other  like  offenses"  as  an  afterthought  or  safeguard 
in  case  there  might  bo  some  similar  offense  they  had  over- 
looked* 


CONCLUSION 


Therefore,  It  is  tho  opinion  of  this  department  that  a 
previous  conviction  of  arson,  unless  tho  conviction  was  load 
under  Section  4431  or  Section  4432,  It,  S,  Llo*  1939,  will  not 
of  Itself  prevent  a person  so  convicted  from  applying  and 
receiving  a license  as  a real  estato  broker  or  real  estate 
salesman;  neither  is  it  sufficient  grounds  to  rovoko  such 
licenses « 

Respectfully  submit tod. 


APPROVED: 


AUbRilY  R.  HAMMETT,  Jr, 
Assistant  Attorney  General 


J.  E . - TAYLOR 
Attorney  General 


ARHjVLM 


EXCESS  FEES: 
PROBATE  JUDGES: 


Disposition  of  excess  fees  earned  by  pro- 
bate judges  prior  to  January  1,  1947. 


March  4,  1947 


Honorable  A.  B.  Hoy 
Judge  of  the  Probate  Court 
Saline  County 
Marshall,  Missouri 


Dear  Sir: 

This  is  in  response  to  your  letter  of  recent  date  wherein  you 
submitted  a request  for  an  official  opinion  upon  the  following  state- 
ment of  facts: 

"I  have  been  somewhat  in  doubt  as  to  what  dis- 
position to  make  of  Probate  fees  earned  during 
my  preceding  term  which  expired  December  31, 

1946.  The  maximum  which  I was  allowed  to  re- 
tain has  been  paid  me  and  I turned  over  about 
$500.00  less  10%  to  the  County  Treasurer  of 
fees  collected  during  the  year  of  1946.  I 
made  the  check  payable  to  Saline  County  for 
the  benefit  of  the  School  Fund,  under  the  old 
Section  13404. 

"The  County  Clerk  had  asked  the  State  Auditor 
what  fund  that  would  go  to  and  he  told  him  that 
it  would  go  to  some  fund  in  the  budget,  but  did 
not  cite  him  any  statute  for  that  purpose.  The 
Clerk  put  it  in  Class  4 of  the  budget. 

"I  believe  that  the  Auditor  should  be  put  right 
on  that  proposition,  as  the  old  statute  is  very 
clear  that  it  should  be  paid  to  the  county  for 
the  benefit  of  the  School  Fund. 

"The  question  on  which  I would  like  to  have 
your  opinion  is  the  disposition  of  fees  earned 
by  the  Probate  Judge's  office  in  1946  but  not 
collected  until  after  the  first  of  January, 

1947.  My  judgment  from  reading  S.  B.  200  fix- 
ing the  fees  of  Probate  Judges  and  providing 
for  the  disposition  of  such  fees  would  include 
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fees  earned  in  1946  but  not  collected  until 
1947;  of  such  fees  I will  probably  collect 
$500  or  $1000  during  1947." 

Your  question,  in  substance,  is:  What  disposition  should  be 
made  of  the  excess  fees  of  probate  judges  which  were  earned  prior 
to  January  1,  1947,  and  collected  after  January  1,  1947? 

Section  13404,  R.  S.  Mo.  1939,  which  was  repealed  by  Senate 
Committee  Substitute  for  Senate  Bill  No.  200  of  the  63rd  General 
Assembly,  contained  the  following  provisions  with  respect  to  excess 
fees  of  probate  judges: 

"*  * * and  whenever  at  any  time  after  the  ex- 
piration of  the  term  of  office  of  any  probate 
judge  the  amount  of  fees  collected  by  or  for 
him,  irrespective  of  the  date  of  accrual,  shall 
exceed  the  sum  equal  to  the  aforesaid  annual 
compensation  provided  for  a judge  of  the  cir- 
cuit court  having  jurisdiction  in  such  county, 
it  shall  be  the  duty  of  such  probate  judge  to 
pay  such  excess,  and  all  fees  thereafter  col- 
lected by  or  for  him  on  account  of  fees  accrued 
to  him  as  such  probate  judge  less  ten  per  cent 
thereof,  within  thirty  days  from  the  time  of 
collection,  into  the  county  treasury  for  the 
benefit  of  the  school  fund.  * * *" 

It  will  be  noted  that  this  statute  provided  that  such  fees  be 
turned  into  the  county  treasury  for  the  benefit  of  the  county  school 
fund.  By  S.C.S.S.B.  No.  200,  which  was  approved  on  July  6,  1946,  and 
which  became  effective  on  January  1,  1947,  said  Section  13404,  R.  S. 
Mo.  1939,  was  repealed  and  re-enacted  in  a new  section  with  the  same 
number.  Said  Section  13404  of  S.C.S.S.B.  No.  200,  in  part,  contains 
the  following  provisions  with  respect  to  the  collection  and  disposi- 
tion of  fees  by  the  probate  judge: 

"It  shall  be  the  duty  of  the  judge  and  clerk 
of  the  probate  court  to  charge  upon  behalf  of 
the  state  or  county  as  the  case  may  be  every 
fee  that  accrues  for  the  services  of  such  judge, 
clerk  or  court;  except  that  in  counties  now  or 
hereafter  having  more  than  250,000  inhabitants 
the  duty  to  charge  such  fees  shall  be  imposed 
on  the  clerk  of  the  probate  court. 

"In  counties  now  or  hereafter  having  30,000  in- 
habitants or  less,  the  judge  shall,  at  the  end 
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of  each  month,  pay  over  to  the  director  of  reve- 
nue to  be  deposited  by  him  with  the  state  trea- 
surer in  the  'magistrate  fund ' , all  moneys  col- 
lected by  him  or  his  clerk  as  fees,  taking  two 
receipts  therefor,  one  of  which  he  shall  imme- 
diately file  with  the  state  treasurer.  Each 
judge  shall,  within  thirty  days  after  the  expira- 
tion of  each  calendar  year  file  with  such  direc- 
tor of  revenue  a written  report,  verified  by  his 
affidavit  specifying  the  name  and  court  number 
of  each  estate  in  which  fees  were  paid  in  such 
calendar  year,  the  amount  of  such  fees  paid  in 
each  such  estate  and  the  amount  of  fees  unpaid 
and  due  in  each  estate  at  the  end  of  such  year. 

Such  judge  shall  also,  within  such  thirty  day 
period  after  such  calendar  year  make  a written 
report  to  such  director  of  revenue  of  all  fees 
which  have  been  due  and  unpaid  for  more  than 
one  year,  the  amounts  thereof  and  the  name  of 
the  estate  in  which  the  same  are  due,  which  re- 
port shall  be  verified  by  affidavit  of  the  judge 
that  he  has  been  unable  after  the  exercise  of 
diligence,  to  collect  the  same;  and  it  shall 
thereupon  be  the  duty  of  the  director  of  revenue 
to  cause  the  same  to  be  collected  by  law  and 
turned  over  to  the  state  treasurer. 

"In  all  counties  which  now  or  may  hereafter 
have  more  than  30,000  inhabitants  such  fees 
shall  be  charged  on  behalf  of  the  county  and 
paid  over  to  the  county  treasurer,  who  shall 
issue  two  receipts  therefor,  one  of  which 
shall  be  filed  with  the  clerk  of  the  circuit 
court  having  jurisdiction  in  such  county.  The 
reports  herein  above  required  to  be  made  to 
the  director  of  revenue  shall  be  made  to  the 
county  treasurer." 

It  will  be  noted  in  the  provisions  of  the  new  act  that  all  the 
fees,  which  accrue  to  the  office  of  probate  judge  in  counties  of 
30,000  inhabitants  or  less,  are  p$id  over  to  the  Director  of  Reve- 
nue, and  in  counties  of  more  than  30,000  inhabitants,  they  are  paid 
over  to  the  county  treasurer.  Said  S.C.S.S.B.  No.  200  is  silent  as 
to  the  disposition  of  fees  which  were  earned  by  a probate  judge  prior 
to  January  1,  1947,  and  which  were  collected  after  that  date.  Before 
the  enactment  of  said  S.C.S.S.B.  No.  200,  these  excess  fees  were  paid 
into  the  county  treasury  for  the  benefit  of  the  school  fund  of  such 
county  (Section  13404,  R.  S.  Mo.  1939). 
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In  construing  a statute,  it  should  be  given  a prospective  con- 
struction rather  than  a retrospective  construction.  This  principle 
was  announced  in  the  case  of  Cranor  v.  School  District,  151  Mo.  119. 

This  principle  is  based  on  the  provisions  of  Section  13  of  Ar- 
ticle I of  the  Constitution  of  1945,  prohibiting  the  enactment  of 
any  law  which  is  retrospective  in  its  operation. 

The  fees  of  the  probate  judges  which  were  earned  prior  to  Jan- 
uary 1,  1947,  belonged  either  to  the  probate  judge  or  to  the  county 
school  fund.  Under  that  law,  the  probate  judge  was  authorized  to  re- 
tain out  of  the  fees  collected  an  amount  equal  to  the  salary  of  the 
circuit  judge.  In  addition  to  the  amount  retained  by  the  probate 
judge  as  his  salary,  he  was  allowed  to  expend  from  the  fees  collect- 
ed amounts  necessary  for  the  payment  of  clerk  hire.  Then,  whatever 
amount  of  fees  there  was  in  excess  of  the  aforesaid  expenditures  was 
turned  into  the  treasurer  of  the  county  for  the  benefit  of  the  school 
fund  of  the  county.  At  the  time  these  fees  were  earned  and  accrued 
to  the  office  of  the  probate  judge,  then  such  amounts  of  them  that 
exceeded  the  probate  judge's  salary  and  clerk  hire  salaries  belonged 
to  the  county  school  fund.  At  that  time,  the  school  fund  had  a vest- 
ed interest  in  these  fees. 

We  think  the  reason  for  these  fees  now  going  to  the  Director  of 
Revenue  in  counties  under  30,000  inhabitants  and  to  the  county  trea- 
surer in  counties  over  30,000  inhabitants  is  that  the  salaries  of 
the  probate  judges  are  paid  out  of  state  funds  and  county  funds  re- 
spectively. There  would  be  no  such  reason  for  applying  the  excess 
fees  earned  by  probate  judges  prior  to  January  1,  1947,  to  the  fund 
from  which  the  salaries  of  probate  judges  is  paid.  Since  the  school 
funds  have  an  apparent  vested  interest  in  these  excess  fees,  we  think 
a reasonable  construction  of  these  statutes  would  be  that  such  fees 
should  be  turned  into  the  county  treasury  for  the  benefit  of  the 
county  school  fund.  This  also  would  be  in  harmony  with  the  consti- 
tutional provision  against  retrospective  laws. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  fees 
earned  by  a probate  judge  prior  to  January  1,  1947,  and  which  are 
in  excess  of  his  compensation  and  clerk  hire,  should  be  paid  into 
the  county  treasury  for  the  benefit  of  the  county  school  fund. 

Respectfully  submitted. 


TYRE  W.  BURTON 

APPROVED:  Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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SAVINGS  fc  LOAN  ASSOCIATIONS: 


J April  1.8, 


Savings  & Loan  Associations  under 
Sections  2,  "C.  and  47  of  House  Bill 
#481  may  enact  and  enforce  a by-law 
to  retain  as  a withdrawal  fee  a 
reasonable  sum,  perhaps  to  the  ex- 
tent of  50 $ of  the  dividends  earned^, 
where  an  account  is  withdrawn  with- 
in one  year  after  the  investment 

thereof,  and  after  the 
1947  enactment  of  such  by-law*, 


Honorable  P,  M.  Horton 
Supervisor 

Division  of  Savings  and  Loan 
Supervision  of  Missouri 
Jefferson  City,  Missouri 

Dear  Mr,  Hortons 


This  will  acknowledge  your  request  for  the 
opinion  of  this  Department  on  the  validity  of  Sec- 
tion 25,  as  it  is  identified  in  the  by-laws  of  the 
Excelsior  Springs  Savings  and  Loan  Association  of 
Excelsior  Springs,  Missouri* 

Your  letter  requesting  this  opinion  and  con- 
taining a verbatim  copy  of  said  Section  25  of  said 
by-laws,  is  as  follows! 

"Please  let  us  have  your  opinion  as  to 
the  legality  of  the  following  provision 
in  a set  of  by-laws  submitted  to  this 
office! 

" ‘WITHDRAWAL  PEES,  On  accounts  with- 
drawn within  one  year  after  date  of  in- 
vestment thereof  the  Association  may  re- 
tain as  a withdrawal  fee  a sum  equal  to 
fifty  percent  of  the  dividends  declared 
thereon.  The  Board  of  Directors  may 
eliminate  withdrawal  fees  or  reduce  the 
amount  of  dividends  to  be  retained  upon 
withdrawal,*" 

There  is  contained  in  your  correspondence  with 
the  Secretary  of  said  savings  and  loan  association,  the 
statement  that  the  by-laws  submitted  by  said  association 
for  the  approval  of  your  Department  "appear  acceptable", 
except  that  said  Section  25  seems  to  you  to  be  in  con- 
flict with  Section  42  of  the  Savings  and  Loan  Act,  by 
which  reference  you  mean  of  course.  House  Bill  #481, 


Honorable  P.  M.  Horton 


-2 


Inasmuch  as  a copy  of  said  Section  25  is  contain*- 
ed  in  your  letter  we  will  not  reeopy  it  here* 

We  think  it  proper  here,  for  the  purposes  of  com- 
parison of  said  by-law  25  with  the  terms  of  said  Section 
42  of  House  Bill  #481  to  recite  the  text  of  said  Section 
42f  which  is  as  follows} 

“Dividends  shall  be  credited  to  a coo  unts 
on  the  books  of  the  association  as  of  the 
first  business  day  following  the  close  of 
the  semi-annual  period  for  which  the  divi- 
dend was  declared  unless  an  account  holder 
shall  have  requested  and  the  board  of  dir- 
ectors shall  have  agreed  to  pay  dividends 
upon  all  or  any  part  of  an  account  in  cash* 
Except  as  otherwise  provided  in  this  Act, 
dividends  shall  be  calculated  on  the  par- 
ticipation value  of  each  account  at  the 
beginning  of  the  dividend  period,  plus 
payments  made  thereon  during  the  dividend 
period  (less  amounts  withdrawn  and  notice 
for  withdrawal,  which,  for  dividend  pur- 
poses, shall  be  deducted  from  the  latest 
previous  payment  thereon)  computed  at  the 
dividend  rate  for  the  time  invested;  pro- 
vided, that  no  association  shall  be  requir* 
ed  to  compute,  credit  or  pay  any  dividend 
on  any  amount  withdrawn  during  the  dividend 
period," 


Section  42  of  House  Bill  #481  states,  as  will  be 
observed  In  the  quotation  In  full  of  said  Section  herein- 
above, In  the  last  proviso  thereof ,' "provided,  that  no 
association  shall  be  required  to  compute,  credit  or  pay 
any  dividend  on  any  amount  withdrawn  during  the  dividend 
period," 


This  proviso,  we  believe  authorizes  the  exercise 
of  the  discretionary  power  of  a savings  and  loan  associa- 
prescribe  in  Its  by-laws  the  method  of  computation 
oi  dividends  where  an  account  Is  withdrawn  during  the  first 
year  of  its  investment. 


Maq,  ■ T£ere  Ptter  sub-sections  of  said  House  Bill 
#481  which  we  think  It  necessary  to  refer  to  and  quote  as 
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determinative  of  the  right  of  the  Board  of  Directors  of 
a Savings  and  Doan  Association  to  pass  and  enforce  a by- 
law such  as  said  by-law  25  of  the  association  referred 
to*  One  of  such  sections  is  Section  2 of  House  Bill  #481, 
which  defines  the  participation  value  of  an  account  in  a 
savings  and  loan  association.  It  states,  in  part,  as  fol- 
lows s * 

e Participation  value*  shall  mean 
the  aggregate  of  payments  by  a member 
ori  an  account,  plus  dividends  credited 
thereto,  less  redemptions  and  withdraw- 
als, * # * ", 

Section  47  of  said  House  Bill  #481  in  fixing  the 
terms  of  the  value  of  an  account  upon  withdrawal,  and 
stating  that  the  value  may  be  determined  by  the  Board, 
and  referring  back  to  the  quoted  part  of  said  Section  2 
defining  "participation  value"  states,  in  part,  as  fol- 
lows ; 

"«•  «■  «■  Upon  withdrawal,  an  association 
shall  pay  the  value  of  an  account,  as 
determined  by  the  board,  but  not  in 
excess  of  the  participation  value  there- 
of, * * * ", 

There  is  text  authority,  and  at  least  one  opinion 
by  one  of  the  Appellate  Courts  of  Missouri,  supporting 
the  right  of  savings  and  loan  associations  to  enact  a by- 
law in  the  terms  and  having  the  effect  of  said  by-law  25 
in  the  case  being  considered,  12  C.J.S.,  pages  446  and 
447,  under  the  title  of  "Building  and  Loan  Associations" 
states  the  following  general  legal  principal,  to-witt 

"Whatever  provisions  exist  in  statutes, 
charters,  or  by-laws  as  to  the  amount 
payable  on  withdrawal  are  binding  on  the 
members;  but  a member  is  not  bound  by  an 
irregularly  adopted  amendment  to  a by-law 
of  this  character.  Also,  vested  rights 
as  to  the  amount  payable  on  withdrawal 
cannot  be  affected  by  a change  in  the 
statute,  by-laws,  or  articles  of  Incor- 
poration, at  least  where  the  stock  cer- 
tificate in  effect  specifies  that  It  Is 
subject  to  the  existing  by-laws  and  ar- 
ticles of  Incorporation,  unless  the  stock- 
holder estops  himself  from  questioning 
their  validity. 
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“The  withdrawal  value  of  building  and 
loan  association  stock  is  a price  at 
which  the  association  will  redeem  it 
before  maturity;  it  is  the  amount  ac- 
tually paid,  in  addition  to  such  pro- 
portion of  the  profits,  or  such  rate 
of  interest,  as  may  be  prescribed  by 
statute  or  the  by-laws.  While  prima 
facie  it  is  the  amount  paid  in  by  the 
stockholder  with  legal  interest,  and 
is  sometimes  considered  to  be  the 
amount  paid  in  together  with  the  de- 
clared dividends  in  the  absence  of 
evidence  of  its  actual  value,  it  is 
not  generally  fixed  on  that  basis, 
but  is  determined  by  considering  the 
amount  paid  in  together  with  the  as- 
sets and  liabilities  of  the  associa- 
tion, ", 


We  find  cases  from  other  States  cited  In  the 
foot-notes  to  the  text  above  quoted  In  12  C.J,S.,  pages 
446  4J7'  Particularly  the  case  of  B.  & L.  of  Newark 

vs,  Weissberg,  cited  under  note  52,  page  447,  This  case 

Eq^iS  Car®*  ls  cited  “ 115  N.J.Eq.  487,  ' 

blin^QR  &6f  -nai??  A*fcRZ  l34*  th®  used  ^u°tation  here 
being  98  A.L.d.  154.  That  was  a case  involving  the  pre- 

ciae  question  raised  here  respecting  the  validity  of  said 

heretofore  mentioned.  In  holding  that  a build- 

anil^  1°™  &Baooi&t?-°n  — by  our  statutes  now  named 
savings  and  loan  associations  — have  the  discretionary 

d^a  ?a!uiaof  S and  limiting  the  with- 

“J  account,  otherwise  called  accrued  profits 

%SS& 

Equity  Oou??,6l!c!1?!o“l«,^aw:prlvilese'  *"•  New  ,erMy 

"The  right  of  withdrawal  does  not 
exist,  except  as  conferred  by  a by- 
law  or  statute,  and  when  so  conferred 
the  right  will  be  restricted  to  the 
terms  of  the  by-laws  or  statute, 

Fitzgerald  v.  State  Mutual  Building  & 
loan  Association,  76  N.J,  Eq.  137 
141,  79  A.  464,  iso  Am.  St.V.  743. 
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And  a defaulting  member  has  no  right 
to  the  inclusion  of  a portion  of  the 
profits  in  the  ascertainment  of  the 
withdrawal  value  of  his  shares,  un- 
less it  is  conferred  by  statute  or 
by-law,  Watkins  v.  Workmen rs  Building 
& Loan  Ass’n,  97  Pa,  514;  Endlich  on 
Building  Associations,  pp,  459,  460, 
461,  A borrower’s  claim  to  have  all 
items,  including  profits,  which  go  to 
swell  the  general  fund  of  the  asso- 
ciation, taken  into  account,  and  to 
be  given  credit  therefor,  ’at  any  in- 
termediate stage,  has  no  foundation 
in  law  or  equity,*  He  la,  in  the 
first  place,  a member,  and  only  in 
the  second  place  a borrower.  In  the 
former  capacity  he  has  no  right  to 
an  account  of  profits  except  upon 
termination  of  the  scheme,  unless 
such  right  is  expressly  conferred  by 
statute  or  the  contract.  Mechanics’ 
Building  & Loan  Association  of  New 
Brunswick  v,  Conover,  14  N.J.Eq*  219, 
reversed,  but  not  as  to 'this  point* 
Herbert  v.  Mechanics’  Building  & Loan 
Aas’n  of  New  Brunswick,  17  N.J.Eq,  497, 
90  Am,  Dec,  601;  Endlich  on  Building 
Associations,  461, 

"The  right  to  withdraw,  without  the 
forfeiture  of  the  money  paid  in,  is 
in  its  essence  a privilege..  In  be- 
coming a member  of  the  association, 
the  shareholder  does  so,  ostensibly,  '> 
least,  with  the  purpose  of  remain- 
ing in  it  to  the  end,  bearing  his 
part  of  all  its  burdens,  and  finally 
sharing  all  its  profits  in  the  same 
proportion.  His  failure  to  continue 
In  the  concern,  therefore,  is  essen- 
tially in  the  nature  of  a breach  of 
contract,  upon  which  the  loss  of  his 
previous  contribution  might,  not  un- 
reasonably, be  held  to  follow.  But 
circumstances,  unforeseen  at  the  time 
of  his  assumption  of  membership,  may, 
without  any  wrong  on  his  part,  make  a 
severance  of  his  connection  with  the 
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association  desirable,  if  not  imperative, 
iindlieh  on  Building  Associations,  88,  83, 

"And  therefore  the  statute  confers  the 
right  of  withdrawal,  but  only  upon  the 
terms  therein  prescribed.  It  recognizes 
and  gives  effect  to  the  well-established 
principle  that  the  withdrawing  sharehold- 
er is  not  entitled  to  all  the  profits  ap- 
portioned to  his  shares,  but  only  to  a 
reasonable  part  thereof.  We  find  no  war- 
rant therein  for  appellants*  claim  to  the 
profits,  apportioned  to  their  shares  at 
the  annual  meeting  of  the  shareholders. 
There  i3  evident  a legislative  purpose 
to  give  to  a defaulting  member  who  is  a 
borrower  on  bond  and  mortgage  the  status 
of  a withdrawing  member.  In  respect  of 
credit  for  the  withdrawal  value  of  his 
pledged  shares.  Section  55  of  the  act 
of  1925  provides  that  such  member  1 shall 
be  allowed  the  withdrawal  value  of  his 
pledged  shares  as  a credit  on  such  mort- 
gage loan  less  any  arrearages  or  charges 
in  connection  therewith,1  Section  49,  as 
amended, , provides  that  after  the  first 
year  *a  reasonable  share  of  the  profits, 
less  unpaid  fines,  shall  be  included  in 
the  withdrawal  value,1  It  should  be  ob- 
served that  the  statute  does  not  direct 
the  inclusion  of  a proportionate  share 
of  all  profits/*. but  a reasonable  share 
of  the  profits  only,'  And  this  Is  signi- 
ficant in  view  of  the  employment  of  the 
word  * proportionate*  in  the  preceding 
clause  relating  to  * losses  sustained,* 

"The  right  of  withdrawal  springs  from 
the  statute,  and  not  from  contract.  The 
shareholders  could  not,  of  course,  by 
constitution  or  other  agreement,  override 
the  statute, * Campbell,  Rec*r,  v.  Perth 
Amboy  Loan  Association,  67  N.J.Law,  71, ‘ 
50  A*-*  444 There  is  not,  in  the  instant 
case,  any  basis  for  the  contention  that 
the  statute  impairs  the  obligation  of  ap- 
pellants* contract,  nor  is  such  claim 
made*- 


Honorable  F,  M.  Horton  -7- 


» The  ’withdrawal  value*  should  not  be 
confused  with  the  *book  value!*  The 
’withdrawal  value’  is  the  amount  ac- 
taully  paid,  in  addition  to  such  pro- 
portion of  the  profits,  or  such  rate 
of  interest,  as  may  be  prescribed  by 
statute  or  the  by-laws*  The  ’book 
value’  is  the  proportionate  amount  of 
the  net  amount  of  the  net  assets,  in- 
cluding profits  or  losses,  of  the  as- 
sociation, applied  to  a share  of  its 
stock,  taking  into  consideration  the 
amount  actually  paid  in,  Mid  the  length 
of  time  the  association  has  had  the  use 
of  the  money*  A member  is  entitled  to 
’book  value’  only  upon  the  maturity  of 
his  stock#  Sundhelm  on  Building  and 
Loan  Associations,  Sec*  164# 

r ' 'V  v.- . 

"There  la  likewise  a clearly  manifested 
legislative  purpose  to  vest  in  the  board 
of  directors  a liberal  discretion  in 
determining  the  portion  off  profits  to 
be  included  in  ascertaining  the  with- 
drawal value*  It  Is  a discretion  that 
must  be  reasonably,  and  not  arbitrarily, 
exercised,  to  promote  the  financial  In- 
tegrity of  the  association*  The  act  of 
1925,  by  Section  7,  as  amended  by  P.L. 

1929,  p*4  463  and  P.L,  1930,  p,  26  (Comp. 

St*  Suppo  Sec.  27— R( 7),  provides  that 
the  business  and  affairs  of  every  such 
association  shall  be  managed  and  direct- 
ed by  a board  of  directors,  and  it  clearly 
contemplates  that  the  board  shall  deter- 
mine the  withdrawal  value  of  the  shares, 
subject' to  the  limitations  Imposed  by 
statute,  and  the  provisions  of  its  by-laws 
not  inconsistent  therewith,  and  that  in  such 
action,  as  in  all  others  of  a discretionary 
character.  It  shall  be  guided  by  the  general 
purpose  to  effect  and  maintain  the  economic 
security  of  the  association*  The  proper 
exercise  of  the  power  to  determine  what  is 
a reasonable  share  of  the  profits  to  be 
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apportioned  to  the  withdrawn  shares,  in 
settling  their  Withdrawal  value,  is  vit- 
ally essential,  if  the  fundamental  re- 
quirement of  equal  participation  at  all 
times  is  to  be  observed  and  the  economic 
safety  and  stability  of  the  association 
maintained.  This  is  an  authority  that 
naturally  and  logically  should  reside 
in  the  body  that  -is  charged  with  the  re- 
sponsibility of  the  management  and  dir- 
ection of  the  association* s affairs  and 
business,  and  neither  the  statute  nor 
the  Constitution  places  it  elsewhere, 

"Such  discretion  is  consequently  to  be 
exercised  in  the  light  of  existing  con- 
ditions, and  regard  must  of  necessity 
be  had  to  the  absorption  of  future  loss- 
es reasonably  to  be  anticipated.  Such 
discretion  shall  not,  of  course,  be  ex- 
ercised capriciously,  unreasonably,  or 
oppressively.  The  shareholder  is  entitled, 
at  the  maturity  of  his  shares,  to  receive 
the  full  amount  of  the  profits  apportion- 
ed thereto,  but  before  maturity  he  can 
claim,  in  addition  to  the  dues  paid  in, 
only  a reasonable  share  of  the  profits 
earned  thereon,  * w w " . 


Our  St.  Louis  Court  of  Appeals  had  before  it  the 
case  of  Reitz  vs,  Hayward,  100  Mo,  App,  Rep,  216,  on  the 
question,  among  other  feature^  of  fact  and  law  considered 
of  the  right  to  withdraw  after  an  account  has  been  estab- 
lished in  a building  and  load  association,  and  before 
maturity,  and  the  computation  of  the  withdrawal  value. 

The  Court,  l.c,  226,  227,  on  these  questions,  said* 

"The  withdrawal  value  of  the  shares  must 
be  computed,  therefore,  and  the  shareholder 
allowed  a credit  for  what  they  are  actually 
worthj  for  the  underlying  idea  of  building 
and  loan  associations  is  mutuality  of  loss- 
es and  profits  by  all  shareholders,  who  are, 
in  a sense,  partners,  as  has  been  many  times 
decided,  Hohenshell  v.  Ass*n,  140  Mo,  566; 
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Bertche  v0  Ass’n,  147  Mo*  343 J Shell  v, 

Ass'n,  150  Mo*  103,  * * * 

# * -ss-  * -i:-  * -K-  # •»  ■»  * *■  * * * # * * 

«*  *-  * The  withdrawal  of  stock  and  pay** 
ment  of  loans  before  the  shares  mature, 
are  privileges  not  contemplated  in  the 
scheme  of  a building  and  loan  associa- 
tion* but  are  departures  from  it  toler- 
ated for  practical  reasons*  Members  are 
‘ permitted  to  withdraw  their  shares  in- 

stead of  being  compelled  to  hold  them 
until  maturity,  because  the  privilege 
has  been  found  necessary  to  enable  as- 
sociations to  secure  a sufficient  member- 
ship, So,  borrowers  are  permitted  to 
pay  loans  at  their  pleasure,  instead  of 
by  installments  until  their  stock  matures 
and  the  loan  is  thereby  discharged  in  the 
normal  evolution  of  the  association,  be?* 
cause  the  exigencies  of  business  have 
shown  th&t  privilege  to  be  necessary. 

Both  privileges  are  opposed  to  the  cen- 
tral idea  of  the  building  and  loan  as- 
sociation scheme  and  can  not  fail  to 
work  injustice  if  an  association  be- 
comes insolvent f for  it  may  continue 
going,  with  its  insolvency  unknown  for 
a long  time  except  to  the  inner  manage- 
ment | meanwhile  withdrawals  occur  by  which 
some  members  get  back  all  they  paid  in, 
when,  on  account  of  losses*  they  are  en- 
titled only  to  part*  The  law,  therefore, 
does  not  in  theory  permit  withdrawals 
after  an  association  is  insolvent.  But  . 
if  the  surrender  of  stock  was  perfected 
while  it  was  still  a going  concern  though, 
in  fact,  insolvent,  it  is  an  executed 
transaction  and  the  proceeds  may  be  re- 
tained, unless  fraud  can  be  imputed  to 
the  withdrawing  stockholder, 

Giving  due  respect  to  the  above  cited  and  quoted 
authorities  we  believe  that  savings  and  loan  associations, 
in  the  exercise  of  a reasonable  discretion,  since  the  right 
of  withdrawal  of  an  account  is  a privilege  only,  may  enact 
a by-law  such  as  by-law  25  of  the  Excelsior  Springs  Savings 
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and  loan  Association,  and  enforce  the  same /under  said 
Sections  2,  42  and  47  of  said  House  Bill  #481. 

Such  a by-law,  however,  must  be  prospective  and 
not  retrospective.  It  must  affect  accounts  only  which 
are  established  after  the  passing  of  such  by-law,  and 
which  accounts  are  withdrawn  within  one  year  after  the 
establishment  of  such  accounts. 

An  investor,  with  such  a by-law  as  said  by-law 
25  being  outstanding,  would,  by  making  his  investment, 
waive  any  objection  to  the  withholding  of  a percentage 
of  his  dividends  which  may  have  accrued  if  he  withdrew 
his  account  within  the  first  year  of  its  investment. 

In  other  words,  the  doctrine  of  estoppel  would  apply. 

Under  said  Sections  2,  42  and  47  of  House  Bill 
#481  a savings  and  loan  association,  we  believe,  would 
be  entitled  to  withhold  a percentage  of  the  dividends  due 
if  an  account  were  withdrawn  within  one  year  after  its  ea» 
tablishment,  on  the  first  six  months  period  of  that  year, 
but  would  not  be  entitled  to  withhold  such  percentage  of 
the  dividends  as  a withdrawal  fee  for  the  last  dividend 
period  of  six  months  of  such  year. 

CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  Department 
that  Savings  and  Loan  Associations  have  the  discretionary 
power  under  said  Sections  2,  42  and  47  of  said  House  Bill 
#481,  to  adopt  and  enforce  a by-law  retaining  a withdrawal 
fee  in  a reasonable  sum,  perhaps  to  the  amount  of  50$  of 
the  dividends  due  on  accounts  established  with  them  and 
withdrawn  within  one  year  after  the  investment  of  sudb  ac- 
count, Such  withdrawal  fees  should,  and  would,  only  affect 
accounts  established  with  a Savings  and  Loan  Association 
after  the  enactment  of  such  a by-law. 

Respectfully  submitted. 


APPROVED: 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


J,  E.  TAYLOR 
Attorney  General 
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PUBLIC  PRINTING  AND  BIN;  i Definition  ©f  phrase  "public  p:  Lviiug 

and  binding”  as  used  in  State  Purchasing 
Agent  Act . 


Hay  15,  1947 


Mr.  B.  H.  Howard,  Comptroller 
Department  of  Revenue 
Jefferson  City,  Missouri 


Dear  Sirj 


Reference  is  made  to  your  inquiry  of  recent  date  wherein 
you  request  an  official  opinion  of  this  office.  Your  request 
reads  as  follows: 

"We  would  appreciate  an  opinion  defining 
the  term  * public  printing  and  binding* 
and  the  nature  of  printed  matter  which 
would  and  would  not  come  within^the  mean- 
ing of  the  definition,” 

We  are  further  informed  that  your  inquiry  is  prompted  by 
the  inclusion  of  this  phrase  in  Section  7o  of  Senate  Committee 
Substitute  for  Senate  Bill  No,  297  of  the  63rd  General  Assembly, 
reading,  in  part,  as  follows: 

"The  state  purchasing  agent  shall  purchase 
all  public  printing  and  binding  of  the 
state . including  that  of  ail  executive  and 
administrative  departments,  bureaus,  com- 
missions, institutions  and  agencies,  the 
general  assembly  and  the  supreme  court, 

* * ***  (Emphasis  ours.) 

To  aid  in  the  construction  of  statutes  of  this  state,  the 
General  Assembly  has  declared  certain  rules  to  be  followed.  We 
quote  a portion  of  Section  655,  R.  3,  Mo.  1939,  reading  as  fol- 
lows: 

"The  construction  of  all  statutes  of  this 
state  shall  be  by  the  following  additional 
rules,  unless  such  construction  be  plainly 
repugnant  to  the  intent  of  the  legislature, 
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or  of  the  context  of  the  same  statute : 

First,  words  and  phrases  shall  be  taken 
in  their  plain  or  ordinary  and  usual 
sense,  but  technical  words  and  phrases 
having  a peculiar  and  appropriate  mean- 
ing in  law  shall  be  understood  accord- 
. ing  to  their  technical  import;  * * *" 

The  rule  has  been  applied  in  Donnelly  Garment  Go.  v,  Keitel, 
193  S*  W.  (2d)  577,  wherein  the  Suoreme  Court  of  Missouri  said, 

1.  e.  531: 

" * * * And  a primary  rule  of  construc- 
tion of  a statute  is  to  ascertain  from 
the  language  used  the  intent  of  the  law- 
makers if  possible,  and  to  put  upon  the 
language  its  plain  and  rational  meaning 
in  order  to  promote  the  object  and  pur- 
pose of  the  statute.  Haynes  v.  Unemploy- 
ment Compensation  Commission,  supra,  1#3 
3.  W.  2d  loc.  cit.  Cl,  and  cases  there 
cited.  " (Emphasis  ours. ) 

We  have  examined  various  law  dictionaries  and  the  permanent 
edition  of  Words  and  Phrases  in  an  effort  to  determine  whether 
or  not  the  phrase  "public  printing  and  binding"  had  acquired  a 
technical  meaning  which  wouuld  necessarily  have  to  be  applied 
under  the  rule  quoted  from  Section  655,  H.  3.  Mo*  1939*  We  do 
not  find  that  the  phrase  had  acquired  such  a settled  and  fixed 
technical  meaning  at  the  time  of  its  incorporation  ip  the  stat- 
ute under  consideration,  and  therefore  we  are  required,  in  con- 
struing the  statute,  to  accord  the  phrase  its  plain  or  ordinary 
and  usual  sense. 

Reference  to  Webster’s  New  International  Dictionary,  Second 
Edition,  discloses  the  following  definitions  of  the  words  which 
have  been  incorporated  in  the  statute: 

"binding  - The  fastening  of  the  sections 
of  a book,  esp.  this  fastening  and  the 
cover;  also,  a style  or  exemplar  of  book 
binding." 

"printing  - Act,  art,  or  practice  of  im- 
pressing letters,  characters,  or  figures 
on  paper,  cloth,  or  other  material;  the 
business  of  a printer,  including  type- 
setting and  presswork,  with  their  adjuncts; 
typography. " 
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” public  - Of  or  pertaining  to  the  people; 
relating  to,  belonging  to,  or  affecting, 
a nation,  state,  or  community  at  large; 

— opposed  to  private:  as,  the  public 
treasury,  credit,  good;  public  opinion, 
etc*  The  term  public  is  used  in  designat- 
ing the  legal  character  of  various  acts, 
rights,  occupations,  etc*,  that  affect  or 
belong  to  the  collective  body  of  a state, 
or  community *” 

Applying  these  definitions  to  the  words  found  in  the  phrase 
under  consideration,  we  are  led  to  the  view  that  the  General 
Assembly  thereby  referred  to  printed  publications,  books,  docu- 
ments, manuscripts,  and  items  of  a similar  nature,  designed 
primarily  for  public  records  ano  for  the  dissemination  of  in- 
formation relative  to  the  public  affairs  of  the  state  to  the  in- 
habitants thereof.  Examples  of  this  type  of  printing  and  bind- 
ing would  be  the  statutes  and  legislative  enactments  and  reports 
of  all  kinds,  printed  forms  for  various  departmental  public  uses, 
such  as  income  tax  blanks,  workmen’s  compensation  forms,  the 
numerous  applications  supplied  the  public  to  be  used  in  deal- 
ing with  state  departments,  the  Missouri  Supreme  Court  reports 
and  Missouri  Courts  ox  Appeals  reports,  and  the  reports  of  vari- 
ous state  departments  which  are  required  by  law  to  be  printed 
and  made  available  to  the  public  at  large. 

We  recognise  the  fact  that  in  addition  to  what  we  have 
described  above  as  "public  printing  and  binding,”  many  of  the 
state  departments  and  agencies  require  other  printed  matter 
such  as  stationery  and  various  blanks  used  within  the  depart- 
ment or  agency  itself  and  not  by  the  general  public#  We  think 
that  items  of  this  nature  are  properly  to  be  considered  "sup- 
plies” rathe**  than  "public  printing  and  binding.” 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  the  phrase 
"public  printing  and  binding,”  as  used  in  Section  76  of  Senate 
Committee  Substitute  for  Senate  Bill  No.  297  of  the  63rd  Gen- 
eral Assembly,  refers  to  publications,  documents,  books,  forms, 
and  items  similar  in  nature,  which  are  more  or,  less  printed 
and  distributed  for  the  benefit  of  the  public  in  general,  or 
which  are  to  be  used  by  the  public  in  dealing  with  the  State  of 
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Missouri  and  its  various  departments  and  agencies,  and  that 
the  phrase  does  not  include  such  printed  piatter  as  is  chiefly 
used  and  designed  for  the  internal  operation  of  the  various 
state  departments  and  agencies. 


Respectfully  submitted, 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED ; 

JTWTfKftm. 

Attorney  General 
WFB:HR 
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SAVINGS  AND  LOAN  ASSOCIATIONS:  Three  questions  regarding  rights 

of  supervisor. 


July  2*  1947 


Honorable  F,  M.  Horton,  Supervisor 
Division  of  Savings  and  Loan  Supervision 
Jefferson  City,  Missouri 


Dear  Sirs 


We  have  your  letter  of  recent  date  which  reads  as 


"We  have  a situation  in  the  "A"  building 
and  loan  association  of  the  Directors 
acknowledging  that,  for  some  time  prior 
to  December  31,  1945,  they  had  contemplated 
liquidation  of  the  association.  In  February 
1946  several  of  the  Directors  called  at  my 
office  with  a proposal  to  liquidate  as  of 
December  31,  1945,  provided  my  approval 
was  given  with  the  expressed  stipulation 
that  borrowing  .members  could  not  partici- 
pate In  distribution  of  the  Reserves, 


"Under  the  plan  of  operation  when  the  shares 
in  question  were  issued,  each  member  was 
required  to  assume  the  same  liability  as  a 
shareholder,  whether  the  shares  wore  pledged 
with  a loan  or  not;  and  was  prlviledged  to 
participate  in  the  profits  oh  exactly  the 
same  basis  as  other'  Installment  shares. 

That  all  shares,  both  pledged  and  free,  were 
treated  as  one  and  the  same  class  of  shares 
(prior  to  Inception  of  the  plan  to  liquidate) 
is  shown  by  the  records  of  maturities  of 
these  shares  down  to  the  present  time,  • 
Without  exception,  in  requesting  departmental 
approval  to  retire  maturing  series,  all  shares 
in  the  series  have  been  matured  on  the  same 
baa Is , and  never  was  the  point  raised  that 
certain  shares  should  be  given  preference 
over  others • 


/ 


"It  was  n$r  position  that  it  would  be  unfair 
to  permit  liquidation  of  a mutual  savings 
and  loan  association  under  a plan  providing 
that  of  two  share  accounts  issued  at  the 
same  time,  (both  assuming  the  same  share 
liabilities  and  both  having  shared  equally 
in  the  profits)  one  should  participate  in 
the  extra  profits  incident  to  liquidation 
and  the  other  should  be  denied  that  privilege, 

"The  members  of  the  Board  were  quite  out- 
spoken in  their  insistence  that  liquidation 
be  on  that  basis,  and  no  other*  They  made 
it  clear  they  intended  to  liquidate  the 
association  on  their  own  terns,  and  would 
bide  their  time  until  they  could  work  it  out 
to  their  satisfaction.  Their  position  being 
that  they  held  and/or  controlled  a majority 
of  the  outstanding  shares  so  that  no  action 
could  be  taken  of  which  they  did  not  approve,* 
regardless  of  how  much  their  position  might 
react  to  the  disadvantage  of  other  members , 

"Discrimination  between  shareholders  in 
liquidation  of  a savings  and  loan  association 
had  never  previously  been  proposed  in  any 
case  c caning  to  my  attention,  it  having  always 
been  accepted  that:  like  shares  should  receive 
like  treatment*  Among  the  more  recent  liquida 
tions  of  associations,  operating  as  has  the 
instant  building  and  loan  association,  in 
which  no  discrimination  was  made  or  suggested 
are*  Mexico  Building  and  Loan  Association, 
Steele  Building  and  Loan  Association,  Dexter 
Building  and  Loan  Association,  Nickel  Savings, 
Investment  and  Building  Association  of  Bt, 
Louis,  Mount  Olive  Building  and  Loan  Associa- 
tion of  St*  Louis,  Sikeston  Building  and 
Loan  Association,  Bethany  Savings  and  Loan 
Association  and  Bolivar  Building,  and  Loan 
Association, 

% 

"Because  of  the  fact  the  life  of  the  building 
and  loan  association  was  continued  through 
the  year  1946  for  the  expressed  purpose 
of  eliminating  certain  members  from  parti- 
cipating In  liquidation  of  their  associa- 
tion, and  that  it  is  being  continued  at  the 
present  time  for  no  other  reason,  it  would 
appear  It  no  longer  servos  the  purposes  for 
which  it  was  organized  and  chartered  by  the 
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State  of  Missouri,  and  that  steps  should 
be'  taken  to  wind  up  the  affairs  of  the  asso- 
ciation at  the  earliest  possible  date  con- 
sistent with  protecting  the  interests  of  all 
members, 

"Pertinent  facts  and  observations  pertaining 
to  the  case,  other  than  set  out  herein,  are 
contained  in  tho  Examiner's  Roport  of  March 
13,  1947,  and  a copy  of  this  roport  is  attached 
for  your  information, 

"In  view  of  tho  facts  as  contained  herein  and 
in  tho  Examiner’s  Report,  will  you  please 
advise  as  to  the  followings 

(1)  As  Supervisor  of  the  Division 
of  Savings  and  Loan  Supervision  do  1 
have  the  power  to  Insist  that  the 
association  bo  liquidated? 

(2)  Do  I have  the  power  to  insist 

that  in  fairness  to  all  members,  liquida- 
tion be  as  of  December  31,  1945? 

(3)  Do  I have  the  power  to  insist 

, that  all  shareholders  share  equally 
(In  proportion  to  their  interest  in 
the  association)  in  tho  liquidation? 

"I  am  particularly  interested  in  your  opinion 
on  these  questions  as  there  appears  to  be  a 
definite  trend  towards  liquidation  of  these 
associations  in  the  smaller  towns,  and.  of  the 
smaller  associations  in  the  larger  cities, 
due  to  lack  of  business  in  sufficient  volumn 
to  permit  of  profitable  operations*  Also 
there  is  a noticeable  tendency  on  the  part  of 
Directors  and  Officers  to  treat  the  winding 
up  of  the  affairs  of  their  association  as  the 
closing-out  of  their  own  private  enterprise, 

"With  Reserves  greater  in  proportion  to  tho 
outstanding  share  liabilities  than  ever 
before  and  a ready  market  for  good  loans  at 
par,  or  at  a premium,  the  temptation  is  great 
to  dissolve  the  corporation  and  distribute 
tho  reserves  to  the  members.  At  this  point 
is  where  we  now  encounter  tho  trend  to 
delay  action  until  ’other’  member’s  _ 

accounts  have  been  closed  out,  or 
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greatly  reduced.  When  this  condition  develops 
there  appears  to  bo  no  one  willing,  or  In 
position,  to  protect  the  minority  share- 
holders, other  than  this  Department,  and  our 
right  to  take  any  action  has  be on  challenged 
in  no  uncertain  manner, 

"Not  only  will  your  opinion  in  this  matter 
affect  the  instant- association,  but  a 
parallel  case  has  come  to  my  attention  in 
which  it  appeal’s  probable  that  minority 
shareholders  have  been  'even  more  ruthlessly 
treated,  so  it  is  imperative  that  the  Depart- 
ment know  the  extent  of  it*a  powers  and  how 
to  proceed," 

Your  letter  and  tho  data  contained  in  the  Examiner* s 
Report  attached  thereto  show  clearly  that  the  holders 
of  a majority  of  tho  stock  for  .accounts  . of  the  building 
and  loan  association  by  virtue  of  their  position  as  direc- 
tors of  said  association,  are  manipulating  the  affairs  of 
the  association  in  such  a manner  as  to  gain  an  advantage 
for  themselves  over  the  other  stockholders.  Liquidation 
of  the  association  has  boon  agreed  upon  and  the  present 
acts  of  the  directors  are  directed  towards  securing  for 
themselves  a preference  for  tholr  interosts  over  the  inter 
ests  of  other  shareholders  in  the  distribution  in  liquida- 
tion. 

The  1945  Legislature  passed  a new  act  governing  such 
associations  as  tho  ono  under  discussion.  Said  aot  is 
found  in  Laws  1945,  page  1579,  Section  32  of  said  act 
reads  as  follows: 

"The  members  of  an  association  shall  not  be 
responsible  for  any  losses  which  its  capital 
shall  not  bo  sufficient  to  satisfy,  and  the 
accounts  of  a member  shall  not  bo  subject 
to  assessment,  nor  shall  a member  holding  an 
ins t ailment  investment  account  bo  liable  for 
any  unpaid  installments  thereon.  No  preference 
between  aocount  holdors  shall  be  created 
with  respect  to  the  distribution  of  assets 
upon  voluntary  or  Involuntary  liquidation, 
dissolution  and  winding  up  of  an  association," 

- Section  82  of  said  act  provides  for  tho  voluntary 
liquidation  of  such  an  association.  Said  Section  82  reads 
as  follows: 
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HAny  association  may,  by  a majority  of  two- 
thirds  of  the  votes  cast  either  in  person  or 
by  proxy  at  a special  meeting  of  the  member®, 
vote  to  liquidate,  dissolve  and  terminate 
its  existence.  If  such  a resolution  be  so 
adopted,  a certificate  containing  a true 
copy  of  such  resolution,  stating  the  number 
of  votes  cast  for  and  against  its  adoption, 
and  signed  and.  acknowledged  by  the  chairman 
of  board. of  directors,  president  and  secre- 
tary of  such  association  shall  be  filed  in 
quadruplicate  with  the  supervisor  within 
ten  days  after  the  date  of  adoption  of  such 
resolution.  The  supervisor,  upon  receiot 
of  such  certificate,  shall  immediately  examine 
such  association.  If  he  finds  that  such 
association  is  in  sound  condition,  he  shall 
make  notation  to  such  effect  upon  one  of  such 
quadruplicate  certificates  and  return  same  to 
the  association,  with  his  approval  of  dissolu- 
tion. Upon  such  approval,  the  association 
shall  be  dissolved  and  shall  oease  to  transact 
any  new  business,  but  nevertheless  shall 
continue  as  a corporate  entity  fortfte  sole 
purpose  of  selling,  collecting  and  conserving 
assets,  paying,  satisfying  and  discharging 
existing  liabilities  and  obligations  and 
making  distribution  to  the  members  pro  rata 
of  the  net  proceeds  of  liquidation,  and 
doing  all  other  acts  required  to  adjust, 
wind  up  and  dissolve  its  business  and  affairs. 
The  board  of  directors . shall  act  as  trustees 
for  liquidation.  They  shall  proceed  as 
speedily  as  may  be  practicable  to  wind  up 
the  affairs  of  the  association,  and,  to  the 
extent  necessary  or  expedient  to  that  end, 
shall  exercise  all  the  powers  of  such  dis- 
solved association,  and,  without  prejudice 
to  the  generality  of  such  authority,  may 
fill  vacancies,  elect  officers,  carry  out 
the  contracts,  make  new  contracts,  borrow 
money,  mortgage  or  pledge  the  property,  sell 
its  assets  at  public  or  private  sale,  or 
compromise  claims  in  favor  of  or  against  the 
association,  apply  assets  to  the  discharge  of 
liabilities,  distribute  assets  either  in  cash 
or  in  kind  amohg  account  holders  according 
to  their  respective  rights,  after  paying, 
or  adequately  orovidihg  for,  the  payment 
of  liabilities,  and  do  and  perform  all  acts 
necessary  or  expedient  to  the  winding  up  of 


-6- 


the  association.  All  deeds  or  other  instru- 
ments shall  be  in  the  name  of  the  association, 
and  shall  be  executed  by  the  president  or 
a vice  president  and  the  secretary  or  an 
assistant  secretary.  The  association,  during 
the  liquidation  of  the  assets  of  the  associ- 
ation by  the  board  of  directors,  shall  con- 
tinue to  be  subject  to  the  supervision  of 
the  supervisor,  and  the  board  of  directors 
shall  report  the  progress  of  such  liquida- 
tion to  the  supervisor  from  time  to  time  as 
he  may  require.  Upon  completion  of  liqui- 
dation and  distribution,  the  board  of  directors 
shall  file  with  the  supervisor  a final 
report  and  accounting  of  such  liquidation. 

If  the  supervisor  approves  such  report  and 
accounting,  he  shall  issue  to  the  Secretary 
of  State  in  triplicate  certification  that 
such  association  has  been  liquidated  and 
dissolved.,  its  indebtedness  paid,  and  the 
net  proceeds  derived  from  liquidation  distri- 
buted to  its  members.  The  Secretary  of  State 
shall  attach  to  one  of  such  certifications, 
a certificate  that  such  association  has 
been  dissolved  and  its  corporate  existence 
terminated  and  shall  return  same,  together 
with  copy  thereof,  to  the  supervisor,  who 
shall  cause  such  certificate  to  be  filed  for 
record  in  the  office  of  the  Recorder  of 
Deeds  in  the  county  or  city  in  which  the 
principal  office  of  such  association  is 
located, B 

It  will  be  noticed  that  by  the  foregoing  section 
the  members  of  the  association  are  entitled  to  their 
pro  rata  share  of  the  net  proceeds  of  liquidation. . 

The  mere  fact  that  a member  had  his  shares  in  the 
association  pledged  as  security  for  a loan  does  not  , 
destroy  his  relationship  as  a member.  Even  though 
his  shares  are  pledged  as  security  for  a loan  a member 
Is  still  a member  and  entitled  to  his  pro  rata  part 
of  the  liquidation. 

What  the  directors  in  the  case  you  mention  are 
doing  is  bringing  about  a situation  wherein  they  and 
their  families  and  friends  will  be  the  principal  ones 
to  share  in  the  division  of  the  assets  of  the  associa- 
tion. There  is  90  question  but  what  this  procedure 
violates  the  spirit  of  Sections  32  and  82  of  the  1945 
act,  but  the  question  is  whether  the  supervisor  of 
savings  and  loan  associations  can  do  anything  about 
the  situation. 


Section  5 of  the  1945  act  reads  as  follows: 

"The  supervisor  shall  have  charge  of  the 
execution  of  laws  relating  to  mutual  savings 
fund,  savings  and  loan  associations.  The 
supervisor  shall  have  power  to  institute 
in  the  name  of  the  state  of  Missouri,  and 
to  defend  actions  in  the  courts  of  the  State 
of  Missouri  and  of  the  United  States,  and 
shall  have  such  further  powers  and  perform 
such  additional  duties  as  may  be  provided 
by  law. " 

By  the  foregoing  section  the  supervisor  is  charged 
with  the  duty  of  seeing  that  the  laws  relating  to 
savings  and  loan  associations  are  carried  out^ 

Section  82,  supra,  of  the  1945  act  gives  the 
supervisor  specific  authority  to  supervise  the  voluntary 
liquidation  of  such  an  association.  It  provides  as 
follows  * 


HtPhe  association,  during  the  liquidation  of 
the  assets  of  the  association  by  the  board 
of  directors,  shall  continue  to  be  subject 
to  the  supervision  of  the  supervisor,  and 
the  board  of  directors  shall  report  the 
progress  of  such  liquidation  to  the  super** 
visor  from  time  to  time  as  he  may  require. 

Upon  completion  of  liquidation  and  distri- 
bution, the  board  of  directors  shall  file 
with  the  supervisor  a final  report  and 
accounting  of  such  liquidation.  If  the 
supervisor  approves  such  report  and  accounting, 
he  shall  issue  to  the  Secretary  of  State  in 
triplicate  certification  that  such  associa- 
tion has  been  liquidated  and  dissolved,  its 
indebtedness  paid,  and  the  net  proceeds 
derived  from  liquidation  distributed  to  its 
members.  The  Secretary  of  State  shall  attach 
to  one  of  such  certifications,  a certificate 
that  such  association  has  been  dissolved 
and  it3  corporate  existence  terminated  and 
shall  return  same,  together  with  copy  thereof, 
to  the  supervisor,  who  shall  cause  such 
certificate  to  be  filed  for  record  in  the 
office  of  the  Recorder  of  Deeds  in  the 
county  or  city  in  which  the  principal 
office  of  such  association  is  located.” 
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Therefore,  the  supervisor  not  only  has  power  to 
supervise  the  acts  of  the  directors  during  voluntary 
liquidation,  but  he  must  approve  the  final  distribution 
of  the  assets  to  the  members  before  the  liquidation 
Is  complete  and  effective*  The  acts  of  the  directors 
in  liquidating  the  association  would  not  be  binding 
if  not  approved  by  the  supervisor*  Consequently,  the 
supervisor  is  in  position  to  compel  the  directors  to 
give  611  members  their  pro  rata  share  in  the  net 
assets  of  the  association  even  though  some  of  the 
members  have  their  shares  pledged  as  security  for 
loans*  Of  course,  it  would  only  be  those  who  were 
members  at  the  time  of  liquidation  who  would  be 
entitled  to  share  in  the  proceeds.  If  members  prior 
to  that  time  had  surrendered  their  accounts,  they 
would  not-  be  entitled  to  share  in  the  net  assets.  We 
do  not  believe  that  the  law  would  authorise  the  super- 
visor to  compel  the  distribution  of  the  assets-  as  of 
any  other  date  than  the  date  of  liquidation*  In  other 
words,  he  could  not  compel  a distribution  of  any  part 
of  the  assets  or  profits  to  persons  who  were  not 
members  at  the  time  of  such  distribution.  Our  answer 
to  your  second  and  third  questions,  therefore,  is  that 
the  supervisor  can  compel  the  directors  of  a savings 
end  loan  association  in  charge  of  the  voluntary 
liquidation  of  same  to  distribute  the  assets  to  those 
who  are  members  at  the  time  of  such  distribution  in 
proportion  to  their  Interest  in  the  association, 
regardless  of  whether  or  not  some  of  the  members  have 
pledged  their  shares  as  security  for  loans,  but  that 
he  cannot  compel  a distribution  to  persons  who  had  been 
members  in  the  past  but  who  are  not  then  members* 

Your  first  question  is  somewhat  more  difficult 
to  answer,  .There  is  no  charge  made  that  the  association 
is  Insolvent.  Neither  is  there  any  charge  that  the 
association  should  be  re-organised  in  order  to  put  it 
on  a sound  financial  basis.  Your  question  is  whether 
or  not  you  can  compel  a liouidation  of  the  association 
because  of  the  acts  of  the  directors  in  manipulating 
the  affairs  so  as  to  gain  an  advantage  for  themselves 
over  other  shareholders. 


Section  97  of  the  1945  act  provides  as  follows: 

"If  it  shall  appear  to  the  supervisor  from 
any  report  of  such  association  or  from  any 
examination  made  or  caused  to  be  made  by  him, 
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or  from  any  knowledge  or  Information  obtained 
from  feny  other  source,  that  such  association 
has  committed  a violation  of  its  charter  or 
is  acting  unlawfully,  or  is  conducting  its 
business  in  an  unsafe  or  unauthorised  manner, 
or  that  its  assets  are  Insufficient  to  Justify 
the  continuance  of  business  by  such  asso- 
ciation, or  that  it  is  unsafe  or  inexpedient 
for  any  such  association  to  continue  to 
transact  business,  the  supervisor  shall  give 
written  notice  of  such  facts  and  circumstances 
by  registered  mall  to  the  chairman  of  the 
board,  president  and  secretary  of  such  asso- 
ciation. The  association  shall  have  sixty 
days  within  which  to  correct  the  matters  of 
which  complaint  is  made  in  such  notice.  If 
such  objectlonal  facts  and  circumstances 
are  not  corrected  within  such  period  of 
time,  or  if  an  association  shall  at  any 
time  refuse  to  permit  the  supervisor  to 
examine  its  affairs,  he  may,— or  if  the 
board  requests  the  supervisor  to  to  do,  he 
shall,— take  charge  and  possession  of  such 
association  and  its  assets, " 


Subsequent  sections  of  the  1945  act  provide  what 
the  supervisor  shall  do  after  he  has  taken  charge  of  an 
association.  Section  100  of  said  Act  reads  as  follows: 


"The  supervisor  upon  taking  charge  of  an 
association  shall  as  soon  as  practical  / 
ascertain  the  financial  condition  thereof 
by  an  examination  of  its  affairs  and,  in 
his  discretion,  an  appraisal  of  its  assets. 

If  it.-  shall  appear  therefrom  that  each 
association  is  in  a condition  to  safely 
resume  business  without  reorganization,  he 
shall  return  the  possession,  assets  and 
conduct  of  the  business  thereof  to  the 
directors  and  officers.  If  it  shall  appear 
that  a reorganization  will  be  necessary 
before  such  association  can  safely  resume 
business  and  that  a reorganization  is  feasible, 
he  shall  propose  a plan  and  attempt  to 
reorganize  it.  If  a reorganization  plan, 
when  submitted  to  the  members  as  herein- 
after provided,  is  not  approved  by  the 
required  majority,  the  supervisor  shall 
liquidate  and  dissolve  such  association,  and, 
after  payment  of  all  indebtedness,  including 


-10- 


expenses  of  liquidation  and  dissolution, 
shall  make  distribution  to  the  members  of 
the  net  proceeds,  pro  rata  to  the  partici- 
pation value  of  their  accounts." 

If  the  supervisor  should  take  charge  of  the 
association  under  discussion,  he  would  be  required  by 
Section  100,  supra,  to  return  the  association  to  the 
directors  and  officers  because  the  financial  condition 
is  such  that  it  is  safe  for  the  association  to  resume 
business. 

Section  102  of  the  1945  aet  reads  as  follows: 

"The  supervisor,  at  any  time  after  taking- 
charge  of  an  association,  may  institute 
proceedings  in  a circuit  court  of  the 
county  or  city  in  which  such  association 
has  its  principal  office  and  have  himself 
appointed  temporary  receiver  until  it  is 
determined  whether  such  association  can 
safely  resume  business,  or  should  be  re- 
organized or  should  be  liquidated.  If  it 
is  determined  that  the  association  should 
be  liquidated,  the  supervisor  shall  be 
appointed  permanent  receiver  for  liquidation." 

V/e  believe  Sections  100  and  102  contemplate  that 
an  association  shall  not  be  liquidated  unless  its 
affairs  are  in  such  condition  that  it  is  not  safe 
for  the  association  to  resume  business  or  be  re- 
organized. There  is  nothing  in  connection  with  the 
actions  of  the  association  under  discussion  which 
would  indicate  that  persons  who  deal  with  the  asso- 
ciation would  lose  money  by  reason  of  the  condition 
of  the  association.  Legally  the  association  could  be 
required  to  meet  its  obligations.  The  fact  that  some 
of  the  members  are  misled  into  surrendering  their 
interests  does  not  affect  the  solvency  of  the  asso- 
ciation. Members  who  stay  in  the  association  will 
eventually  be  paid  their  pro  rata  part  of  the  assets,. 
If  the  directors  by  wrongful  representations  Induce  ’ 
members  to  surrender  their  stock,  such  members  could 
bring  an  action  upon  discovery  of  the  fraud  on  them 
and  secure  the  benefits  they  lost  by  surrendering 
their  stock.  We  realize  that  members  will  not  likely 
resort  to  legal  action  to  protect  their  rights,  and  we 
realize  too  that  the  directors  owe  a duty  to  protect 
all  members  of  the  association,  which  latter  duty 


they  are  apparently  not  performing,  but  we  do  not 
believe  the  law  gives  you  the  right  to  liquidate  an 
association  because  of  the  acts  you  mentioned  in  your 
letter. 

Conclusion 

It  is,  therefore,  the  opinion  of  this  office 
(1)  that  the  supervisor  of  savings  and  loan  associa- 
tions cannot  compel  the  liquidation  of  an  association 
because  the  directors  are  delaying  voluntary  liquida- 
tion in  order  that  minority  shareholders  will  surrender 
their  shares  and  drop  out  of  the  association  before 
liquidation,  with  the  result  that  the  majority  members 
will  divide  the  assets  of  the  corporation;  (2)  that 
the  supervisor  of  savings  rnd  loan  associations  cannot 
compil  an  association  to  liquidate  ae  of  any  certain 
date  in  the  past:  and  (3)  that  the  supervisor  can 
compel  the  directors  upon  voluntary  liquidation  of 
savings  and  loan  associations  to  pay  all  members  their 
pro  rata  part  of  the  assets  even  though  some  members 
have  their  interests  pledged  as  security  for  loans. 


Yours  very  truly. 


Harry  II.  Kay 

Assistant  Attorney  General 


APPROVED: 


J.  E.  Taylor 
Attorney  General 


; TOWNSHI?;.  BOARDS: 
'‘ROADS  AND  BRIDGES 


When  -special  road^istf -let  is  formed*  under  ' Art*.  ig 
*uhap.  46,  R.S.A.,  twp.  bd.  of  trustees  must  deliver  to 
eominrs.  of  spec.  rd.  dist.  all  tools  and  machinery  to 
which  dist.  is  entitled.  Commrs.  of  spec.  rd.  dist 
and  twp.  bd.  of  trustees  cannot  contract  for  redeliverv 
01  road  tools  and  machinery.  Commrs.  of  spec.  rd.  dist. 
and  twp.  bd.  cannot  make  contract  providing  twp.  will 
do  road  work  in  spec.  rd.  dist.  for  consideration  of 
taxes  due  spec.  rd.  dist.  under  township  levy. 


July  11,  1947 


Honorable  Marvin  G.  Hopper 
Prosecuting  Attorney 
Linn  County 
Brookfield,  Missouri 


Dear  Sir: 


This  ia  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department,  and  reading  as  follows: 

"I  request  an  official  opinion  from  your  De- 
partment on  the  following  matters* 

"In  May,  1947  there  was  incorporated  the 
Purdin  Special  Road  District  comprising  some- 
what less  than  one-half  of  the  total  area  of 
approximately  the  south  one-half  of  Benton 
Township,  Linn  County,  Missouri.  The  purpose 
of  incorporating  the  special  road  district  was 
to  insure  the  voting  of  bond 3 for  the  purpose 
of  gravelling  certain  roads  in  the  special 
road,  district  area. 

"The  Special  Road  District  Commissioners  de- 
sire to  enter  into  a contract  with  the  Town- 
ship Board  of  Trustees  to  the  effect  that 
there  shall  be  no  division  of  roau.  tools  and 
machinery  as  contemplated  by  Section  BB40, 

Revised  Statutes  of  Missouri,  1939,  because 
of  the  impracticability  thereof;  that  all  or 
any  of  such  equipment  may  be  used  by  the  Town- 
ship and  as  the  Township  Board  of  Trustees  see 
fit;  that  the  Township  will  continue  to  levy 
and  collect  taxes  for  road  and  bridge  purposes 
as  before  the  date  of  incorporation  of  the  spe- 
cial road  district;  that  the  Township  will  con- 
tinue to  expend  funds  so  collected  in  both  the 
township  area  and  in  the  special  road  district 
area. 
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tfMy  specific  questions  are  these— 

"(1)  Under  Section  £$40  is  it  mandatory  that 
the  Township  Board  of  Trustees  deliver  to  the 
Commissioners  of  the  Special  Road  District 
all  road  tools  and  machinery  to  which  the 
special  road  district  may  be  entitled? 

tt(2)  If  the  answer  to  Question  No.  1 is  Yes, 
under  a contract  between  the  Commissioners  of 
the  Special  Road  District  and  the  Township 
Board  of  Trustees  providing  for  the  mainte- 
nance of  roads  and  bridges  on  stipulated  terms, 
could  the  Commissioners  of  the  special  road 
district  re-deliver  road  tools  and  machinery 
, allotted  to  it  under  Section  S&4G  to  the  Town- 
ship Bqard  of  Trustees? 

n(3)  Can  the  Commissi oners  of  a special  road 
district  contract  with  the  Township  Board  of 
Trustees,  the  special  road  district  formerly 
having  been  a part  of  said  township,  the  con- 
tract providing  that  the  special  road  district 
shall  not  demand  any  funds  collected  by  virtue 
of  township  tax  levies  for  road  and  bridge 
purposes  and  to  which  it  is  entitled,  but  that 
the  same  shall  be  retained  by  the  township  in 
consideration  of  the  promise  of  the  township 
to  continue  to  expend  as  formerly  a proportion- 
ate share  of  such  funds  for  road  and  bridge 
purposes  in  the  special  road  district? 

MNo  road  and  bridge  work  is  now  being  done  in 
Benton  Township  pending  receipt  of  answers  to 
the  above  questions , and  because  of  the  emer- 
gency condition  occasioned. by  recent  flood 
waters,  it  is  imperative  that  these  questions 
be  answered  by  your  Department  at  the  earliest 
possible  time." 

Section  S&40,  R*  3.  Mo.  1939,  provides  as  follows; 

?TThe  township  board  of  trustees  shall,  upon  the 
organization  of.  such  commissioners,  cause  all 
tools  and  machinery  used  for  working  roads  be- 
longing to  the  districts  and  parts  of  districts 
formerly  existing  and  composed  of  territory  em- 
braced within  the  incorporated  district  to  be 
delivered  to  said  commissioners,  for  which  such 
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commlsoioners  shall  give  receipt,  and  such 
commissioners  shall  keep  and  use  such  tools 
and  machinery  for  constructing  and  improving 
public  roads  and  bridges.  The  township 
boards  shall  also  cause  the  township  treasur- 
er to  pay  over  to  the  treasurer  of  the  spe- 
cial road  district  all  moneys  in  his  hands 
belonging  to  the  district  or  districts  that 
have  been  merged  into  the  special  poad  dis- 
trict whenever  the  board  of  commissioners  of 
such  special  road  district  shall  make  demand 
therefor.  Said  commissioners  shall  have  sole, 
exclusive  and  entire  control  and  jurisdiction 
over  all  public  highways,  bridges  and  cul- 
verts, within  the  district  to  construct,  im- 
prove and  repair  such  highways,  bridges  and 
culverts,  and  shall  ha*ve  all  the  power,  rights 
and  authority  conferred  by  law  upon  road  over- 
seers, and  shall  at  all  times  keep  such  roads, 
bridges  and  culverts  in  as  good  condition  as 
the  means  at  their  command  will  permit,  and 
for  such  purpose  may  employ  hands  and  teams 
at  such  compensation  as  they  shall  agree  upon; 
rent,  lease  or  buy  teams,  implenlents,  tools 
and  machinery;  all  kinds  of  motor  power,  and 
all  things  needed  to  carry  on  such  work:  Pro- 
vided, that  said  commissioners  may  have  sucK*~ 
road  work,  or  bridge  or  culvert  work,  or  any 
-part  thereof,  done  by  contract,  under  such 
regulations  as  said  commissioners  may  pre- 
scribe.” 

In  the  case  of  State  ex  rel,  v,  Wurderaan,  246  3.  V/.  189,  1 
194,  the  Supreme  Court  of  Missouri,  in  Banc,  said; 

” * * # Usually  the  use  of  the  word  ’shall1 
indicates  a mandate,  and  unless  there  are 
other  things  in  a statute  it  indicates  a man- 
datory statute.  * * *n 

From  the  holding  of  the  Supreme  Court  in  this  case,  it  is 
our  opinion  that  the  provision  of  Section  8840,  R.  3.  Mo.  1939, 
providing  that  the  township  board  of  trustees  shall  cause  all 
tools  and  machinery  used  for  working  roads  belonging  to  the  dis 
tricts  and  parts  of  districts  formerly  existing  and  composed  of 
territory  embraced  within  the  incorporated  district  to  be  de- 
livered to  said  commissioners,  is  mandatory.  It  is  clear  that 
if  the  township  board  of  trustees  refused  to  deliver  such  tools 
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and  machinery  to  the  commis  si  oners  of  the  special  road  district, 
mandamus  would  lie  to  compel  such  delivery,  unless  the  delivery 
would  be  physically  impossible. 

Since  your  second  question  inquires  as  to  a contract  that 
might  be  made  if  the  tools  and  machinery  were  delivered,  we  have 
assumed,  in  answering  your  first  question,  that  it  is  physically 
possible  to  make  the  delivery  of  such  tools  and  machinery. 


The  answer  to  your  second  and  third  questions  depends  on 
whether  or  not  the  township  board  can  contract  with  the  special 
road  district  for  maintenance  of  the  roads  in  the  special  road 
district,  by  the  township. 


In  the  case  of  Jensen  v«  Wilson  Township  of  Gentry  County, 
145  3,  w.  (2d)  372,  the  Cuoreme  Court  of  Missouri  said  at  1,  c, 
374: 


» * * * A township  board  functions  not  as  a 
court  of  broad  jurisdiction  but  as  the  agent 
of  the  township  with  limited  authority.  Con- 
sequently, it  is  even  more  essential  that  its 
authority  be  exercised  in  strict  compliance 
with  the  powers  granted  to  it.  Cuch  a board 
comes  under  the  same  rule  as  a county  court, 
county  court  is  only  the  agent  of  the  county 
with  no  powers  except  those  granted  and  limited 
by  law,  and  like  all  other  agents,  it  must  pur- 
sue its  axithority  and  act  within  the  scope  of 
its  powers.  State  ex  rel*  Aunicy,  etc*,  icy, 

Co*  v,  Harris,  96  Mo,  29 , 3 s,  ;,  794*  * * * " 


Section  13933,  H.  3,  Mo,  1939,  provides  as  follows: 

rtCach  township,  as  a body  corporate,  shall 
have  power  and  capacity:  First,  to  sue  and 
be  sued,  in  the  manner  provided  by  the  lav/s 
of  thi3  state;  second,  to  purchase  and  hold 
real  estate  within  its  own  limits  for  the  use 
of  its  inhabitants,  subject  to  the  power  of 
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the  general  assembly;  third,  to  make  such 
contracts,  purchase  And  hold  personal  prop- 
erty , and  so  much  thereof  as.  may  be  neces- 
sary to  the  exercise  of  its  corporate  or  ad- 
ministrative powers;  fourth,  to  make  such 
orders  for  the  disposition,  regulation  or 
use  of  its  corporate  property  as  may  be  con- 
ducive to  the  interest  of  the  inhabitants 
thereof;  fifth,  to  purchase  at  any  public 
sale,  for  the  use  of  said  township,  any  real 
estate  which  may  be  necessary  to  secure  any 
^ebt  to  S' '3-d  township,  or  the  inhabitants 
thereof,  in  their  corporate  capacity,  and  to 
dispose  of  the  same." 

Section  13934,  ft.  3.  Mp.  1939,  provides  as  follows: 

"No  township  shall  possess  any  corporate 
powers,  except  such  as  are  enumerated  or 
granted  by  this  chapter,  or  shall  be  spe- 
cially  given  by  law,  or  shall  be  necessary 
' to  the  exercise  of  the  ^powers  so  enumerated 
or  granted."  * 

It  Is  to  be  nott(d  that  it  is  provided  in  Section  13933  that 
the  township  has  the  power  only  "to  make  such  contracts  * * * as 
may  be  necessary  to  the  exercise  of  its  corporate  or  administra- 
tive powers."  The  duty  of  the  township  board  with  relation  to 
roads  in  the  township  is  set  out  in  Article  17  of  Chapter  46, 

R.  3.  A.,  and  neither  in  Article  17  of  Chapter  46  nor  any  other 
provision  of  the  statutes  of  this  state  are  we  able  to  find  any 
provision  which  places  within  the  corporate  or  administrative 
powers  of  a township  the  maintaining  of  roads  in  a special  road 
district  organized  under  the  provisions  of  Article  lo  of  Chapter 
46,  ft.  S.  A.  A special  road  district  organized  under  the  pro- 
visions of  Article  1$  of  Chapter  46  is  a distinct  and  separate 
entity  from  a township,  and  such  special  road  district  is  given 
sole,  exclusive  and  entire  control  and  jurisdiction  over  all 
public  highways , bridges  and  culverts  within  the  district  to 
construct,  improve  arid  repair  such  highways,  bridges  and  cul- 
verts. Therefore,  we  are  unable  to  see  any  reason  why  the  mak- 
ing of  a contract  by  which  the  township  board  is  to  maintain 
the  roads  in  a special  road  district  i's  a contract  necessary  to 
the  exercise  of  the  corporate  or  administrative  powers  of  a 
township. 


Honorable  Karvin  C,  Hopper  -6- 


GONCLUSION 


It  is  the  opinion  of  this  department  that: 

(1)  Section  6&40,  R.  S.  Mo.  1939,  providing  that  the  town- 
ship board  of  trustees  shall,  upon  the  organisation  of  a special 
road  district  under  the  provisions  of  Article  lo  of  Chapter  46, 

3.  A,,  cause  all  tools  and  machinery  used  for  working  roads 
formerly  belonging  to  the  territory  embraced  within  such  special 
road  district  to  be  delivered  to  the  commissioners  of  such  dis- 
trict, is  mandatory. 

(2)  The  commissioners  of  a special  road  district  and  the 
township  board  cannot  enter  into  a contract  providing  for  re- 
delivery of  such  tools  and  machinery  to  the  township"  board. 

(3)  The  township  board  cannot  contract  with  the  commis- 
sioners of  a special  road  district,  the  contract  providing  that 
the  township  shall  maintain  the  roads  in  the  special  road  dis- 
trict in  consideration  of  the  road  district’s  payment  to  the 
township  of  all  tax  moneys  that  the  road  district  would  be  en- 
titled to  under  a township  levy. 


Respectfully  submitted, 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 

APPROVED: 


J.  E.  TilYLOR 

Attorney  General 
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NCR EASING  SALARIES  OF  PUBLIC-  OFFICERS:  Salaries  of  public  officers  may 
..  be  increased  under  the  Const itu- 

tion  during  the  terms  of  such 
officers  './here  additional  duties  f 
are  added  to  their  regular  duties* 


July  23,  1947 


Honorable  B.  Pi.  Howard 
Comptroller 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Mr.  Howard: 


This  will  acknowledge  your  recent  request  for 
an  opinion  from  this  Department  respecting  the  increase 
in  compensation  of  the  members  and  General  Counsel  of 
the  Public  Service  Commission# 

Your  letter  is  as  follows: 

"Senate  Bill  No#  78,  64th.  General 
Assembly,  provides  additional  duties 
and  compensation  for  the  members  and 
the  general  counsel  of  the  Public  Ser- 
vice Commission# 

„ "We  will  appreciate  an  opinion  in  re- 
gard to  the  date  the  additional  com- 
pensation becomes  effective  with  re- 
spect to  the  present7 holders  of  the  of- 
fices. * 

Senate  Bill  #78  of  the  64th  General  Assembly  re- 
peals Section  5595,  Article  1,  Chapter  35,  K.S,  Mo.  1939, 
arid  enacts  in  lieu  thereof  three  new  sections  to  be  known 
as  Sections  5595,  5595a  and  5595b.  Senate  Bill  #78  was 
passed  February  26,  1947,  and  approved  July  7,  1947# 

\ 

Section  5595,  Article  1,  Chapter  35,  K.S*  Mo.  1939, 
repealed  by  said  Senate  Bill  #78,  was  as  follows: 

* "The  commission  shall  furnish  its 

secretary  all  of  its  findings,  or- 
ders and  decisions  and  the  secretary 
shall  compile  the  same  for  the  pur- 
pose of  publication  In  a series  of 
volumes  to  be  designated  ‘Reports 
of  the  public  service  commission  of 
the  state  of  Missouri,1  which  shall 
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be  published  in,  such  form  and  manner 
as  may  be  best  adapted  for  public 
information  and  use,  and  such  autho- 
rized publications  shall  be  competent 
evidence  of  the  findings,  orders  and 
decisions  of  the  commission  therein 
contained  without  any  further  proof 
or  authentication  thereof. M 


Said  repealed  Section  5595,  supra,  required  the 
Public  Service  Commission  to  furnish  to  its  secretary  Its 
orders,  findings  and  decisions  to  be  compiled  by  the  secre- 
tary for  the  purpose  of  publication,  and  to  have  published, 
the  findings,  orders  and  decisions  of  the  Commission.  Said 
Senate  Bill  #78  shifts  such  work  from  the  secretary  and  re- 
quires such  duties  to  be  performed  by  the  Commission  Itself 
and  counsel  for  the  Commission  by  providing  in  the  new  Sec- 
tion 5595  that  the  Commission  together  with  the  General  Coun 
sel  shall  be  a Publications  Commission  to  select  and  desig- 
nate what  findings,  orders  and  decisions  of  the  Public  Ser- 
vice Commission  shall  be  published  and  to  supervise  and 
cause  to  be  prepared  the  syllabi  for  said  findings,  orders 
and  decisions,  and  to  select  and  designate  such  other  works, 
papers  or  studies  of  the  Public  Service  Commission  relating 
to  the  field  of  public  utilities  regulation  that  may  be  of 
interest  to  the  public  and  to  cause  same  to  be  published  in 
pamphlet  or  book  form.  There  are  thereby  added  new,  differ- 
ent and  increased  duties  to  the  Commission  and  the  General 
Counsel  thereof  not  required  in  the  repealed  Section  5595. 

The  law  is  well  settled,  both  in  text  and  decision, 
that  the  addition  of  new  duties  to  an  office  imposed  upon 
the  officer  holding  the  office  will  authorize  and  justify 
an  Increase  in  his  compensation  during  the  term  of  the  per- 
son holding  the  office, 

46  Corpus  Juris,  page  1026,  upholds  this  rule  by 

saying i 

w but  such  a provision  does  not 
prevent  the  legislature  or  its  dele- 
gate from  providing  that  a change  in 
the  duties  of  an  incumbent  of  an  of- 
fice shall  be  accompanied  by  an  in- 
crease 


Honorable  B,  H,  Howard  -3- 


Our  Supreme  Court  has  spokep  definitely  upon  this 
question.  The  case  of  State  vs,  Sheehan*  269  Mo,  421*  was 
before  the  Court  on  the  question  submitted  here  that  new 
duties  were  added  to  the  functions  of  an  office  after  the 
officer  had  been  inducted  into  office*  and  whether  because 
of  such  added  duties  an  increase  of  compensation  was  con- 
stitutional, The  Court  in  that  case*  l,c*  429*  s aid  the 
following « 

"Another  contention  made  is  that  since 
the  appellant  was  an  officer  at  the 
time  of  the  passage  of  the  act*  it  is 
inapplicable  to  him  because  the  Con- 
stitution prohibits  any  increase  in 
the  pay  of  an  officer  during  his  term 
of  office.  We  think  this  contention 
unsound  because  the  act  in  question 
enjoins  upon  such  officers  as  appellant 
new  and  additional  duties  and  provides 
merely  a compensation  therefor.  While 
in  some  jurisdictions  a constitutional 
provision  such  as  ours  has  been  held  to 
inhibit  even  this,  in  this  and  many  other 
states  the  contrary  doctrine  has  been  ac- 
cepted and  acted  upon,  # # , 

The  Supreme  Court  of  Missouri  again  held  in  the 
case  of  Drainage  District  vs,  Lassater,  325  Mo,  493*  that 
added  duties  to  an  office  for  the  incumbent  thereof  to  per 
form  justified  an  increase  of  compensation  to  the  officer 
during  his  incumbency  in  office.  The  Court  in  that  case* 
l.c,  502*  said: 

"Appellant  contends  that  Section  4575 
authorizes  an  increase  in  the  compen- 
' sat ion  of  township  collectors  during 

their  terms  of  office  and*  hence*  vio- 
lates Section  8,  of  Article  XIV,  of 
the  Missouri  Constitution,  which  pro- 
vides that  * the  compensation  or  fees 
of  no  state*  county  or  municipal  of- 
ficer shall  be  increased  during  his 
term  of  office;  , . i .*  As  neither 
county  collectors  nor  township  col- 
lectors, in  respect  to  their  services. 
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ln  collecting  the  taxes  of  drainage 
districts,  perform  any  of  the  duties 
of  state,  county  or  municipal  offi- 
cers,  it  would  seem  that  the  fixing 
of  their,  compensation  for  rendering 
such  services  to  drainage  districts 
is  not  controlled  by  Section  8,  Ar- 
' tide  XIV,  of  the  Constitution, 

"The  constitutional  inhibition  only 
applies  to  compensation  or  fees  of 
officers  for  performing  duties  inci- 
dent to  their  offices  and  has  no  ap- 
plication to  additional  duties  im- 
posed upon  such  officers  not  ordi- 
narily incident  to  their  aT  flees. 
tState  ex  rel,  McGrath  v.  Walker, 

97  Mo,  162,  10  S.W.  473;  State  ex 
rel.  Hickory  County  v.  Dent,  121  Mo, 
162,  25  S.W.  924;  State  ex  rel,  Linn 
County  v,  Adams,  172  Mo,  1,  72  S.W* 
.655;  State  ex  rel,  Harvey  v,  Sheehan, 
269  Mo,  421,  190  S.W,  864;  State  ex 
rel,  Zevely  v,  Hackmann,  300  Mo.  59, 
254  S.W.  53;  State  ex  rel.  Barrett 
v.  Boeckler  Lumber  Company,  302  Mo, 
187,  257  S.W.  453.) 

"The  collection  of  drainage  district 
taxes  is  no  part  of  the  duties  ordi- 
narily incident  to  the  office  of 
county  and  township  collectors.  Such 
duties  are  additional  duties  depend- 
ent upon  the  existence  of  a drainage 
district  having  lands,  taxable  for 
district  purposes,  lying  within  the 
territorial  Jurisdiction  of  such  of- 
ficers, In  collecting  such  taxes, 
county  and  township  collectors  are 
officers  and  agents  of  the  particu- 
lar drainage  district.  They  are 
required  to  give  separate  bonds  to 
such  district.  (Sec.  4396,  K.S, 
1919.)  The  provisions  of  Section 
8,  Article  XIV,  of  the  Constitution, 
are  not  violated  by  Section  4575," 
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Thus,  It  will  be  seen  that  our  Supreme  Court  has 
placed  its  approval  In  the  above  quoted  parts  of  its  de- 
cision, upon  the  constitutionality  of  a legislative  act 
increasing  salaries  of  officers  during  their  terms  where 
new  duties  are  added  to  such  offices  after  such  officers 
are  inducted  into  office. 

Senate  Bill  #78,  as  stated  above,  was  passed  by 
the  Legislature  on  February  26,  1947*  It  was  approved  by 
the  Governor  of  Missouri  on  July  7,  1947, 

There  was  no  emergency  clause  contained  in  said 
Senate  Bill  #78. 

The  Legislature  on  May  23,  1947,  passed  the  fol- 
lowing Joint  Resolution,  found  in  the  Senate  Journal  at 
page  1121,  to-wit: 

"HOUSE  JOINT  RESOLUTION  NO.  2. 

"WHEREAS,  Section  29,  Article  III  of 
the  Constitution  of  1945  provides 
that  if  the  General  Assembly  recesses 
for  thirty  days  or  more  It  may  pre- 
scribe by  Joint  Resolution  that  laws 
previously  passed  and  not  effective 
shall  take  effect  ninety  days  from 
the  beginning  of  such  recess;  and 

"WHEREAS,  the  64th  General  Assembly 
has  resolved  to  recess  for  a period 
beginning  Thursday,  June  12,  1947, 
and  ending  Monday,  July  14,  1947; 
now  therefore 

"BE  IT  RESOLVED,  by  the  House  of 
Representatives  and  Senate,  jointly 
that  all  laws  passed  by  the  64th  - 
General  Assembly  on  or  before  the 
12th  day  of  June,  1947,  and  not  ef- 
fective, shall  take  effect  ninety 
days  from  the  beginning  of  said  re- 
cess, to-wit:  on  the  10th  day  of 
September,  1947," 

It  would,  therefore,  be  apparent  that  said  Senate 
Bill  #78  would  take  effect  on  September  10,  1947,  which 
would  be  ninety  days  after  June  12,  1947,  the  first  day 
of  said  recess. 
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CONCLUSIOH. 

"'It  is,  therefore,  the  opinion  of  this  Department 
that  under  Senate  Bill  #78  which  is  supported  bj  the  above 
cited  text  and  the  decisions  of  our  Supreme  Court  because 
of  the  addition  of  new  duties  to  the  Public  Service  Commis- 
sion and  the  General  Counsel  thereto,  the  compensation  for 
the  members  of  the  Commission  and  the  General  Counsel  may  be 
Increased  as  provided  for  In  said  Senate  Bill  #78  tinder  the 
Constitution  of  this  State*  and  that  said  enactment  becomes 
effective  ninety  days  from  June  12,  1947,  to-wit:  September 
10,  1947, 

Respectfully  submitted. 


GEORGE  W,  CROWLEY 
Assistant  Attorney  General 

APPROVED: 


J,  E,  TAYLOR 
Attorney  General 

GWC:Ir 
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APPROPRIATIONS  j Availability  of  current  appropriation  to  pay 

claims  for  refunds  of  motor  vehicle  fuel  tax 
accruing  during  previous  fiscal  year* 


July  24,  1947 


Mr#  B*  H,  Howard,  Comptroller 
Department  of  Revenue 
State  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Sir* 

Reference  is  made  to  your  inquiry  of  recent  date  for  an 
official  opinion  of  this  department,  reading  as  follows* 

"Section  3.060  of  House  Bill  172,  64th, 

General  Assembly,  roads  as  follows* 

There  is  hereby  appropriated  out  of 
the  State  Treasury,  chargeable  to  the 
State  Highway  Department  Fund,  One 
Million  Fifty  Thousand  Dollars 
($1,050,000,00)  for  the  purpose  of 
refunding  of  gasoline  taxes,  as  pro- 
vided by  law;  for  the  period  beginning 
July  1,  1947,  and  ending  June  30,  1948, 

"The  appropriation  of  the  63rd,  General 
Assembly  provided  the  following* 

To  pay  claims  for  refund  of  taxes  paid 
on  motor  vehicle  fuels  as  provided  by 
law  for  the  period  beginning  July  1, 

1946  and  ending  June  30,  1947 

. $1,000,000 ,00  * 

"As  of  June  2,  1947,  the  appropriation  by 
the  63rd*  General  Assembly  was  exhausted 
and  since  that  time  we  have  received  de- 
ficiency claims  amounting  to  $221*550,02 
and  it  appears  that  we  will  receive  fur- 
ther claims  dated  prior  to  July  1,  1947* 
which  may  Increase  the  total  to  $250*000,00 
or  more* 

"Before  approving  these  claims  for  payment, 
we  would  appreciate  an  opinion  from  you 
as  to  whether  or  not  a claim  for  refund 
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received  during  the  fiscal  year  ended 
June  30,  1947,  can  be  paid  from  the  appro- 
priation for  the  period  beginning  July  1, 

1947  and  ending  June  '30,  1948, 

"A  reply  at  your  earliest  convenience 
will  bo  appreciated,” 

The  refunds  referred  to  In  the  two  appropriation  acts 
arise  under  the  provisions  of  Sections  8411,15,  8411,16  and 
8411,17,  Mo,  R,  S,  Ann,  In  substanoo,  these  statutes  pro- 
vide for  presentation  of  claims  based  upon  loss  or  destruc- 
tion of  motor  vehicle  fuel,  non-use  of  motor  vehicle  fuel 
in  motor  vehicles  used  upon  the  public  highways  and  errors 
made  in  the  determination  of  the  tax  due  to  the  administrator 
of  the  Motor  Vehicle  Fuel  Tax  Act,  Upon  determination  by 
that  official  that  such  refunds  aro  proper,  the  administrator 
Is  required  to  requisition  the  amount  of  refund  due  the  claim- 
ant from  the  state  treasury.  It  is  such  approved  claims  as 
these  that  have  now  been  forwarded  to  the  office  of  the  comp- 
troller for  payment • 

The  determination  of  tho  question  which  yoft  have  proposed 
hinges  upon  the  availability  of  the  current  appropriation  for 
the  payment  of  such  of  these  claims  as  have  been  established 
and  approved  during  the  prior  fiscal  year, 

' A very  similar  situation  arose  and  was  decided  in  the 
case  of  State  ex  rel,  vs,  Thompson,  45  S,  W , (2d)  1078,  The 
faots  Involved  in  that  case  were  briefly  these i The  relafcrix 
had  ip  1923  been  found  eligible  to  receive  a Missouri  pension 
for  the  deserving  blind.  Her  application  had  been  duly  ap- 
proved and  certified  to  the  State  Auditor  at  that  time*  She 
-remained  on  the  roll  until  April  1,  1926,  at  which  time  the 
commission  administering  the  blind  pension  act  unwarrantedly 
removed  her  name  therefrom*  She  was  restored  to  the  roll  on 
. September  12,  1928,  and  thereafter  received  her  pension.  As 
a result  of  subsequent  proceedings,  she  was  restored  on  the 
roll  on  May  8,  1931,  retroactive  to  April  1,  1926,  the  date 
of  her  removal  therefrom.  The  respondent  in  the  case,  the 
State  Auditor,  refused  payment  for  the  period  from  April  1* 
1926,  to  September  12,  1928,  on  the  ground  that  the  then 
current  appropriation  for  the  biennial  period  beginning  the 
first  day  of  January,  1931,  and  ending  on  the  31st  day  of 
December,  1932,  was  not  available  for  that  purpose  * 

The  court,  in  disposing  of  this  contention,  said  at 
l.o*  1078s 
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11  The  only  question  here  is  whether  the 
payment  which  ralatrix  seeks  to  have  made 
out  of  the  state  treasury  is  within  the 
t object*  to  which  the  appropriation  under 
the  act  just  sat  out  Is  to  bo  applied. 

If  it  is  a *pension  to  the  deserving  blind 
as  provided  for  in  chapter  51,  Revised 
Statutes,  1929,*  it  la . The  language  in 
the  title  of  the  Appropriation  Act,  *for 
the  biennial  period  beginning  on  the  first 
day  of  January,  1931,  and  ending  on  the 
thirty-first  day  of  December,  1932,*  If 
read  into  the  act  itself,  merely  limits 
the  period  within  which  the  appropriation 
made  shall  be  available,  in  conformity 
with  said  section  19  of  the  Constitution; 
it  has  no  reference  to  the  time  when  the 
right  to  the  pensions  for  the  payment  of 
which  the  appropriation  is  made  should 
accrue  or  had  accrued,  nor  to  the  period 
for  which  such  pensions  are  payable, 

"Section  8893  (Revision  of  1929}  provides 
that  an  adult  blind  person  havlhg  the 
qualifications  therein  prescribed  * shall 
be  entitled  to  receive,  when  enrolled 
under  the  provision  of  this  article,  an 
annual  pension,*  etc.  One  is  * enrolled 
under  the  provision  of  this  article*  when 
his  name  Is  placed  on  the  blind  pension 
roll  by  the  state  auditor.  Section  8900. 

When  enrolled  the  pensioner  Is  entitled 
to  a pension  from  the  date  of  the  filing 
of  his  application  with  the  probate  court* 

An  applicant *s  name  is  placed  on  the  blind 
pension  roll  upon  certification  by  the 
commission  for  the  blind;  it  Is  stricken 
from  the  roll  upon  a like  certification 
when  the  commission,  after  notice  and 
hearing,  determines  that  the  pensioner  is 
no  longer  qualified  to  receive  a pension. 

Section  8896,” 

It  Is  our  thought  that  In  view  of  the  similarity  existing 
between  the  administrative  procedure  Involved  in  certifying 
persons  as  eligible  for  blind  pension  benefits  and  for  deter- 
mining that  refunds  of  motor  vehicle  fuel  tax  are  properly 
due  from  the  state  that  similar  decision  would  be  reached. 
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In  the  premises,  we  are  of  the  opinion  that  the  appro- 
priation made  by  the  64th  General  Assembly  for  the  purpose 
of  refunding  motor  vehicle  fuel  taxes,  found  at  Section 
3,060  of  House  Bill  Ho,  172,  Is  available  for  the  payment 
of  claims  for  such  refunds  as  have  been  found  by  the  admini- 
strator of  the  Motor  Vehicle  Fuel  Tax  Act  to  be  proper,  even 
though  such  accrued  claims  were" so  found  to  be  proper  during 
the  prior  fiscal  your, 

\ 

Respectfully  submitted. 


WILL  F.  BERRY,  Jr, 
Assistant  Attorney  General 


APPROVED* 


J,'  E.  TAYLOR 
Attorney  General 
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LAW’S:  ) Senate  Bill  159  effective 


Honorable  B*  H.  Howard 
Comptroller 

Jefferson  City,  Missouri 
Dear  Sir* 


lie  have  your  letter  of  recent  date  which  reads 
as  follows; 

H Senate  Mil  No.  159,  G4th.  General  Assembly, 

Increase®  ’the  salaries  of  the  Judges  of  the 
furore*®  Court  and  the  Judges  of  the  Courts 

of  Appeal*. 

He  will  appreciate  an  opinion  in  regard 
to  the  effective  date  of  the  chang.es  with 
respect  to  Che  present  members  of  the  courts." 

Senate  Bill  No.  159  reads  as  follows: 

"Section  1.  From  and  after  the  effective 
date  of  this  act  each  Judge  of  the  Supreme 
Court  of  Missouri  shall  receive  an  annual 
salary  of  Sl2,000,00  and  each  Judge  of 
the  several  Courts  of  Appeals  shall  receive 
an  annual  salary  of  .10,500.00,  and,  in 
addition  thereto,  each  of  said  Judges  when 
temporarily  serving,  transferred  or  assigned  \ 

as  a Judge  of  another  court  than  the  one 
to  which  appointed  or  elected,  said  court 
to  which  temporarily  assigned  or  transferred 
being  held  in  a,  county  other  than  the  county 
in  which  the  court  to  which  said  Judge  is 
appointed  or  elected  is  held,  shall  receive 
for  his  expenses  mileage  at  five  cents  a 
mile  for  each  mile  traveled  In  going  to 
and  returning  from  the  olace  where  court  is 
held.  The  said  salaries  and  expenses  shall 
be  paid  out  of  the  State  Treasury,  said 
salaries  to  be  paid  in  monthly  installments 
on  the  first  day  of  each  month.  Bald 
salaries  and  expenses  shall  constitute  the 
total  compensation  for  all  duties  performed 
by,  and  all  expenses  of,  said  Judges,  and 
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there  shall  be  no  farther  payment  made  to 
or  accepted  by  said  Judges  for  the  perfor- 
mance of  any  duties  required  to  be  performed 
by  them  under  the  law. 

Section  2.  All  laws,  Insofar  as  they  con- 
flict with  the  provisions  hereof,  pertaining 
to  the  salaries,  expenses  or  compensation 
of  the  Judges  mentioned  in  Section  1,  are 
hereby  repealed. 11  • 

Section  29  of  Article  III  of  the  Constitution  of 
1946  reads  as  follows: 

"No  law  passed  by  the  general  assembly  shall 
take  effect  until  ninety  days  after  the 
adjournment  of  the  session  at  which  it  was 
enacted,  except  an  appropriation  act  or  in 
case  of  an  emergency  which  must  be  expressed 
in  the  preamble  or  in  the  body  of  the  act, 
the  general  assembly  shall  otherwise  direct 
by  a two-thirds  vote  of  the  members  elected 
to  each  house,  taken  by  yeas  and  nays; 
provided,  if  the  general  assembly  recesses 
for  thirty  days  or  more  It  may  prescribe 
by  Joint  resolution  that  laws  previously 
passed  and  not  effective  shall  take  effect 
ninety  days  from  the  beginning  of  such 
recess," 

Senate  Bill  Ho.  159  was  not  an  appropriation  act, 
and  it  did  not  contain  any  emergency  clause.  It  would, 
therefore,  be  effective  ninety  days  after  the  adjourn- 
ment of  the  64th  General  Assembly  unless  it  is  governed 
by  the  proviso  contained  in  Section  29  of  Article  III 
of  the  Constitution,  supra.  ' 

Said  bill  was  approved  by  the  Governor  on  June 
5,  1947.  The  General  Assembly  recessed  on  June  12, 
1947,  for  more  than  thirty  days,  to-wlt,  for  a period 
ending  July  14,  1947,  On  May  23,  1947,  the  General 
Assembly  passed  a Joint  resolution  known  as  House 
Joint  Resolution  No.  2.  (See  Senate  Journal  p.  1121). 
Said  Joint  resolution  read  as  follows: 

"HOUSE  JOINT  RESOLUTION  NO.  2. 

WHEREAS,  Section  29,  Article  III  of  the 
Constitution  of  1945  provides  that  if  tide 
General  Assembly  recesses  for  thirty  days 
or  more  it  may  prescribe  by  Joint  Resolution 
that  laws  previously  passed  and  not  effective 
shall  take  effect  ninety  days  from  the 
beginning  of  such  recess;  and 
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WHEREAS,  the  64th  General  Assembly  has  re- 
solved to  recess  for  a period  beginning 
Thursday,  June  12,  1947,  and  ending  Monday, 

July  14,  1947;  now  therefore 

BE  IT  RESOLVED,  by  the  House  of  Representa- 
tives and  Senate,  Jointly  that  all  laws 
passed  by  the  64th  General  Assembly  on  or 
before  the  12th  day  of  June,  1947,  and  not 
effective,  shall  take  effect  ninety  days 
from  the  beginning  of  said  recess,  to-wit: 
on-  the  10th  day  of  September,  1947." 

It  will  be  seen,  therefore,  that  the  General 
Assembly  has,  under  authority  of  Section  29  of  Article 
III  of  the  Constitution,  provided  that  Senate  Bill 
No.  159  shall  go  into  effect  September  10,  1947,  that 
date  being  ninety  days  after  the  recess  of  June  12, 

1947,  of  the  General  Assembly. 

At  first  blush,  it  might  seem  that  Senate  Bill 
No.  159  violates  Section  13  of  Article  VII  of  the 
Constitution,  and  that  suggestion  may  as  well  be 
considered  now  as  in  the  future.  That, section  of 
the  Constitution  reads  as  follows: 

"The  compensation  of  state,  county  and 
municipal  officers  shall  not  be  increased 
during  the  terra  of  office;  nor  Bhall  the  ' 
term  of  any  officer  be  extended." 

However,  we  find  another  section  of  the  constitution 
which  deala  specifically  with  the  compensation  of 
Judges  of  Courts.  That  section  is  Bection  24  of  Article 
V,.  and  It  reads  in  part  as  follows: 

"All  Judges  shall  receive  as  salary  the 
total  amount  of  their  present  compensation 
until  otherwise  provided  by  law,  but  no 
Judge’s  salary  shall  be  diminished  during 
his  term  of  office."  , 

The  question  naturally  arises  as  to  which  of  these 
constitutional  provision?  controls  when  applied  to 
Benate  Bill  No.  159,  We  must  consider  certain  rules 
of  construction  which  have  been  adopted  and  applied  to 
similar  situations  in  order  to  determine  this  question. 
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In  construing  a constitution  we  should  consider 
all  provisions  bearing  on  the  same  subject.  In  the 
case  of  State  v.  Adkins,  284  Mo.  680,  1. c.  693,  the 
court  said; 

h#  * # it  is  a fundamental  rule  of  construction 
of  all  writings,  whether  they  be  laws,  wills, 
deeds,  contracts  or  constitutions,  that  they 
must  be  construed  as  a whole,  and  not  in 
detached  fragments;  that  they  must  be  con- 
strued to  effectuate  and  not  to  destroy 
their  plain  intent  and  purpose,  and  that  in 
determining  what  is  that  intent  and  purpose 
all  provisions  relating  either  generally  or 
specially  to  a particular  topic  are  to  be 
scrutinized  and  so  interpreted,  if  possible, 
as  to  effectuate  the  intention  of  the  makers. 

This  rule  does  not  need  (though  it  does  not 
lack)  authority  to  give  it  vitality.  It 
is  inherent  in  the  very  nature  of  things, 
and  springs  from  reason  as  Minerva  sprdng 
from  the  brain  of  Jove,  full-grown  and  ready 
for  battle. H 

When  applying  the  above  principle  we  must  go  even 
further  and  resolve  seemingly  overlapping  provisions 
of  the  Constitution  by  harmonizing  them.  We  should 
avoid  a construction  which  renders  any  section  meaning- 
less or  inoperative,  and  should  lean  to  a construction 
that  would  render  both  sections  operative,  rather 
than  one  which  may  make. a section  idle  and  nugatory. 
State  ex  rel.  Crutcher  v.  Koeln,  61  3.  W.  2d  750,  and 
State  on  Inf.  McKit trick,  Attorney  General,  v.  Williams, 
Sheriff,  144  D.  W.  2d  93. 

A second  principle  of  constitutional  construction 
that  we  believe  applicable  in  this  case  is  that  specific 
provisions  should  prevail  over  the  general  provisions 
when  they  affect  the  same  subject  matter.  Citing  the 
case  of  State  ex.  rel.  Gordon  v.  Becker,  Secretary  of 
State,  49  S.  W.  2d  146,  this  general  rule,  as  set  out  in 
16  C.  J.  S. , Section  25,  p.  65,  reads  as  follows; 

"When  general  and  special  provisions  of  a 
constitution  are  in  conflict,  the  special 
provisions  should  be  given  effect  to  the 
extent  of  their  scope,  leaving  the  general 
provisions  to  control  in  cases  where  the 
special  provisions  do  not  apply. 


Where  there  is  a conflicting  specific  and 
general  provision,  or  a particular  intent 
which  is  incompatible  with  a general  Intent, 
the  specific  provision  or  particular  Intent 
will  be  treated  as  an  exception,  and  should 
receive  a strict,  but  reasonable  construction. 

* # # « 

It  can  readily  be  seen  that  Section  13  of  Article 
VII  is  a general  provision  applying  to  all  state, 
county  and  municipal  officers,  while  Section  24  of 
Article  V applies  only  to  Judges.  Therefore,  by 
applying  the  two  preceding  rules  of  statutory  con- 
struction, we  must  conclude  that  Section  24  of  Article 
V,  being  a.  specific  section  dealing  with  the  compensa- 
tion of  Judges  only,  prevails  over  Section  13  of  Article 
VII,  which  is  a.  general  section  dealing  with  compen- 
sation of  all  state,  county  and  municipal  officers. 

Both  sections  deal  with  the  same  subject  matter,  and 
under  the  rules  of  construction  above  mentioned,  the 
specific  section  is  considered  as  an  exception  to  the 
general  section.  The  only  limitation  on  the  power  of 
the  General  Assembly  in  Section  24  of  Article  V is  the 
prohibition  against  diminishing  a Judge's  compensation 
during  his  of  office.  There  being  ho  other  pro- 

hibition on  the  General  Assembly,  they  would  have  the 
power  to  increase  the  compensation  of  Judges  whenever 
they  deemed  it  necessary,  since  a state  constitution 
is  not  a grant  of  power  to  a Legislature  but  is  a 
limitation  thereon  and  the  Legislature  may  pass  laws 
on  any  subject  not  forbidden  by  the  State  or  Federal 
Constitutions.  (State  ex  rel.  McDonald  v.  Lollis 
33  3,  W.  2d.  £8,326  Mo.  644;  State  ex  rel.  Gains  v. 

Canada  113  fl.  If.  2d  783,  342  Mo.  121). 

After  determining  that  Section  24  of  Article  V 
is  controlling  in  regard  to  our  problems,  it  will  be 
necessary  to  examine  this  section  more  closely.  When 
interpreting  a section  of  a constitution  the  intent 
and  purpose  of  the  lawmakers  is  of  primary  importance 
in  determining  its  true  meaning  and  scope.  State  ex 
rel.  Harry  L.  Husamann  Refrigerator  & Supply  Co,  v. 

St.  Louis,  5 S.  W.  2d  1080,  319  Mo.  497;  Graves  v. 
Purcell,  85  S.  W.  2d  543,  337  Mo.  574.  Further, 
authority  may  be  found  in  State  ex  Inf.  Norman  v. 

Ellis,  28  S*  W.  2d  363,  325  Mo.  154,  where  the  court 
stated,  l.c,  3.  W.  367: 
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'!*  # # There  is  another  rule  superior  to  . 
that,  which  is  that  the  intention  of  the 
lawmakers  and  Constitution  makers  must  be 
gathered  when  interpreting  an  act  or  con- 
stitutional provision*  ” 

In  ascertaining  this  intent  we  believe  it  proper 
to  examine  the  debates  of  the  Constitutional  Convention 
so  that  we  may  determine  what  was  in  the  mldds  of  the 
framers  of  our  organic  law  when  they  adopted  this 
particular  section.  We  further  realise  that  there  is 
a limit  to  the  reliance  that  may  be  placed  on  these 
debates,  as  was  pointed  out  in  State  ex  rel.  Donnell 
v.  Osburn,  147  S.  W,  2d  1065,  ’wherein  the  Court  said, 
l.c.  1063  j 

"In  the  debates  before  the  Constitutional 
Convention  of  1875  which  proposed  section 
3,  it  seems  to  have  bee#  agreed  that  upon 
aggregating  the  votes  fhora  the  face  of  the 
returns  the  candidate  with  the  highest  vote 
would  prima  facie  be  entitled  to  the  office 
and  to  enter  upon  his  duties.  Any  attack 
Upon  the  returns  would  have  to  be  iqade 
thereafter  by  a contest  before  the  general 
assembly.  See  Debates  of  the  Missouri  Con- 
stitutional Convention  of  1875  by  Loeb  and 
Shoemaker,  Vol.  IV,  p,  428,  et  seq.  t/e 
refer  to  the  debates  with  knowledge  of  the 
rule  which  limits  the  reliance,  which  may  be 
placed  in  them.  State  ex  rel.  Beimberger  v. 

Board  of  Curators,  268  Mo.  598,  188  S.  V/.  128.” 

After  a thorough  reading  of  this  case  it  will  be 
noticed  that,  regardless  of  their  stated  rule  of 
limited  reliance,  the  court  did  in  fact  actually  use 
the  record  of  the  proceedings  to  ascertain  the  true 
intent  of  the  lawmakers.  As  declaratory  of  the  rule 
that  the  records  of  the  Constitutional  debates  may  be 
examined  to  determine  the  true  meaning  of  a section 
of  the  Constitution,  we  direct  your  attentioh  to  Ex 
parte  Oppenstein,  233  S,  W.  440,  wherein  the  Supreme 
Court  said,  l.c.  444;  • 

” This  substitute  was  rejected  by  a vote  of 
42  to  23.  Three  members  were  absent.  The 
power  to  inspect  and  examine  the  ballots 
in  'judicial  proceedings'  would  have  been 
given  by  this  amendment.  The  convention 
rejected  it. 
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It  la  clear  from  this  that  the  constitutional 
convention  hah.  before  it.,  in  the  proposed 
substitute  section,  the  very  question  which 
counsel  discuss,  'this  substitute  would  have 
expressly  given  the  authority  now  sought  to 
be'  exerted.  I/hen  the  convention  defeated 
it,  it  passed  upon  the  question  in  this 
case*  Its  intent  could  hardly  have  been 
more  clearly  exhibited  than  by  the  vote  upon 
the  substitute  section, 

In  a very  recent  case  before  the  Supreme  Court  on 
banc,  they  again  relied  on  the  Constitutional  debates 
to  determine  the  true  intent  and  meaning  of  a section 
of  the  Constitution,  We  quote  from  State  ex  rel. 
Montgomery  et  al. , County  Judges,  v,  Hordberg,  Clerk 
of  County  Court,  et  nl,,  193  3,  ¥,  2d  10,  l.c,  12s 

"An  examination  of  the  Journal  of  the  Con- 
stitutional Convention  discloses  that  the 
main  purpose  prompting  the  adoption  of  Sec, 

23  was  to  facilitate  state  bookkeeping,  so 
to  speak.  Thus  it  was  stated  by  Dr.  McCluer, 
on  the  145th  day,  Friday,  May  19,  1944,  p. 

241?  j ‘The  principal  change  is  in  the  date 
of  the  fiscal  year  from  the  calendar  year 
to  the  dates  as  indicated,  a change  which  is 
desirable  to  bring  the  fiscal  business  of 
the  state  in  line  with  that  of  the  nation 
and  for  otner  reasons  that  were  set  forth 
by  representatives  of  the  State  Auditor’s 
Office.  • 

Again,.  Mr.  Hemphill,  apparently  reading 

from  a memorandum  prepared  by  the  State  Auditor, 

aaid: 

'The  efficiency  of  every  department  of  the 
state  government  would  be  materially  benefit ted 
and  the  lost  motion  which  occurs  during  the 
first  six  months  period  following  the  meeting 
of  the  Legislature  will  be  done  away  with. 

If  this  change  is  made,  the  only  confusion 
which  would  result  is  th®  confusion  which 
would  still  exist  in  cities  and  counties 
where  the  fisoal  year  and  the  calendar  year 
coincide.  However,  this  could  easily  be 
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corrected  by  the  Legislature  when  It  next 
meets,  by  creating  a statute  fixing  the 
fiscal  year  of  the  county  and  the  city  the 
same  as  the  fiscal  year  of  the  state.’" 

In  examining  the  Constitutional  debates  on  Section 
24,  Article  V,  we  note  that  an  amendment  was  offered 
which  is  found  on  pages  2739  and  2740  of  Part  6 of  the 
Stenotype  Transcript  of  the  Debates,  and  reads  as 

follows: 

"PRESIDENT:  Are  there  any  amendments? 

"MR*  TEE:  I have  an  amendment,  please. 

"(Amendment  submitted  and  read  as  follows:) 

AMENDMENT  NO.  1 FOR  SUBSTITUTE  NO,  1 

FOR  SECTION  24.  Amend  Mr.  High ter 1 s 
substitute  for  Section  24' by  insert- 
, Ing  the  words  'increased' or’  between 
the  words  'be  and  diminished'  in  line 
6 of  said  substitute  as  the  same  ap- 
pears on  page  16  of  - the  Journal-  of 
May  25,  1944. 

"PRESIDENT:  Do  you  move  the  adoption  of 
the  amendment? 

"MR.  TEE:  I do. 

"(Motion  was  seconded.) 

"MR,  TEE : Now,  Mr.  President,  X have 
called  attention  to  the  sentence  in  Section 
24  of  the  Committee's  report  reading  as 
follows  and  found  in  lines  2,  3,  4 of  the 
section.  'No  judge's  salary  shall  be  in- 
creased or  diminished  during  his  term  of 
office. ' Now,  the  Committee  gave  that  part 
of  the  section, a great  deal  of  attention. 

Those  words  were  not  placed  in  there  with- 
out consideration.  Those  words  are  also 
found  in  the  present  constitution  and  I be- 
lieve they  should  continue  to  be  a oar t of 
the  Constitution  with  reference  to  this 
subject  matter.  Now,  I ... 

"MR,  BRADSHAV/  (Interrupting):  Mr.  President, 
may  I interrogate  Mr.  Tee? 


/ 


-9- 


" PRESIDENT*  Do  css  the  gentleman  yield? 

"MR*  TEE:  I do. 

"MR.  BRADSHAW-:  Mr.  Tee,  is  not  the  same 
purpose  served  by  Section  6 of  Pile  Ho.  V? 

I am  reading  here  from  the  Phraseology  report 
which  provides  the  compensation  of  state, 
county  and  municipal  officers  shall  not  be 
increased  during  the  term  of  office  nor  shall 
the  term  of  ahy  officer  be  extended? 

"MR.  .THE;  That  was  the  very  action  that  X 
was  about  to  refer  to. 

"MR,  BRADSHAW:  Is  there  any  reason  for 
your  amendment? 

"MR,  TEE;  I think  so  because  I am  of  the 
belief  from  remarks  here  made  that  this 
section,  as  amended,  2 4,  as  amended,  would 
be  considered  an  exception  to  their  language 
in  File  no.  7 which  you  just  read. 

"MR.  TEE : Well,  It  all  means  the  same 
thing.  Mow,  there  is  no  reason  why  that 
this  salary  or  this  compensation  should  not 
be  fixed  and  it  should  not  be  susceptible 
to  be  Juggled  around  and.  Juggled  around 
like  it  has  been  or  like  this  amendment  would 
permit  It  to  be  In  one  direction  only, 
judges,  those  men  who  are  competent  to  be 
Judges,  I think  are  competent  to  decide, 
that  is  to  understand  the  terras  upon  which 
the  office  to  which  they  aspire  and  which  is 
offered  and  I think  it  not  an  unjust  thing 
to  expect  them  to  oontinue  throughout  the 
term  of  that  office  upon  the  terms  upon 
which  it  is  offered,  we  are  not  taking  any 
undue  advantage  of  those  people  by  making 
the  limitation  on  both  ends  of  this  matter. 

I think  it  should  be  retained," 

After  a long  discussion  (found  in  the  Debates  on 
pages  2758  to  2751)  on  the  merits  of  allowing  the  General 
Assembly  to  increase  the  salaries  of  Judges  during  their 
terns  of  office,  the  amendment  was  defeated,  clearly 
showing  the  intention  of  the  framers  of  the  Constitution 
to  leave  this  problem  to  the  wisdom  of  the  General 
Assembly. 
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By  applying  well  established  rules  of  construction, 
therefore,  we  must  conclude  that  the  framers  of  the 
present  Constitution  of  Missouri  intended  to  place  no 
limitations  upon  the  General  Assembly  with  respect  to 
fixing  the  compensation  of  Judges  of  Courts  except 
that  such  compensation  should  not  be  diminished  during 
their  term  of  office.  It  follows  that  Senate  Bill  159 
does  not  violate  the  Constitution. 

In  this  connection,  attention  should  be  given  to 
Seriate  Bill  Bo*  176  which  was  passed  by  .the  64th  General 
Assembly,  and  approved  by  the  Governor  on  April  4,  1947. 
Said  latter  act  provided  for  the  appointment  of  Supreme 
Court  Commissioners,  prescribed  their  duties  and  pro- 
vided for  their  compensation,  Section  1 of  paid  act 
reads  as  follows: 

'•Section  1.  The  Supreme  Court  is  hereby 
authorized  and  directed  to  appoint  by  order 
made  and  entered  of  record  within  thirty 
days  after  this  act  shall  take  effect,  six 
(6)  persons  to  be  known  as  supreme  court 
commissioners,  each  of  whom  shall  possess 
the  same  qualifications  and  take  and  subscribe 
a like  oath  as  judges  of  the  supreme  court. 

Such  appointment  shall  be  for  a term  of  four 
years  from  the  expiration  of  the  terms  of  the 
present  commissioners  who  are  acting  under 
the  lax*  creating  the  similar  commission 
passed  by  the  general  .assembly  in  the  year 
1943.  Such  commissioners  shall  receive  the 
same  compensation  now  or  hereafter  to  be 
received  by  the  judges  of  the  supreme  court 
and  payable  in  the  same  manner.  If  any  such 
commissioner  shall  resign  or  become  in  any 
manner  disabled  or  disqualified  to  discharge 
his  duties,  a successor  shall  foe  appointed 
by  the  supreme  court  to  serve  for  the 
remainder  of  his  terra  in  the  manner  pro- 
vided for  the  appointment  of  original  com- 
missioners; provided  that  not  more  than  three 
of  said  commissioners  shall  at  any  time  belong 
to  the  same  political  party* H 

III  will  be  seen  that  the  compensation  of  the 
Supreme  Court  Commissioners  is  to  be  the  same  as  that 
of  the  Judges  of  the  Supreme  Court.  When,  therefore, 
the  compensation  of  the  Judges  changes,  the  compensation 
of  the  commissioners  likewise  changes.  Senate  Bill  176 
contained  an  emergency  clause,  and,  therefore,  went 
Into  effect  April  4,  1947.  Therefore,  on  September 
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10,  1947,  when  the  compensation  of  the  Judges  of  the 
Supreme  Court  is  increased,  the  compensation  of  the 
commissioners  will  also  be  increased  so  as  to  be  the 
same  as  that  of  the  Judges,  It  might  be  suggested 
that  the  Commissioners  of  the  Supreme  Court  are  not 
Judges,  and  that,  therefore,  Senate  Bill  176  violates 
Section  13,  Article  VII  of  the  Constitution,  supra. 
Said  latter  constitutional  provision  prevents  an 
increase  in  compensation  of  "state,  county  and 
municipal  officers"  during  their  terras  of  . office. 

Such. a question  requires  that  it  be  determined  whether 
Supreme  Court  Commissioners  are  state  officers. 

In  the  recent  case  of  State  ex  rel,  v,  Meriwether, 
200  S.  VI.  2d,  640,  our  .Supreme  Court  had  before  it  the 
question  of  determining  whether  a court  reporter  was  a 
public  officer  or  was  merely  an  employee  of  the  court, 
The  court  was  considering  in  that  case  whether  an  act 
of  the  Legislature  increasing  the  compensation  of 
court  reporters  during  their  terms  violated  Section  13 
of  Article  VII  of  the  Constitution,  In  discussing  the 
question  the  Court  said,  1,  c*  341: 

» It  is  not  possible  to  define  the  words 
’public  office  or  public  officer. ’ The 
cases'  are  determined  from  the  particular 
facts,  including,  a consideration  of  the 
intention  and  subject-matter  of  the  enact- 
ment of  the  statute  or  the  adoption  of  the 
constitutional  provision.  ' 3 to. to  ex  inf. 

McKit trick,  Attorney  Oeneral,  v.  Bode,  342 
Mo.  162,  113  3.  W.  2d  805,  loc.  oit.  006, 

'It  was  to  prevent  persons  while  possessed 
of  the  prestige  and  influence  of  official 
power  from  using  that  power  for  their  own 
advantage  that  the  framers  of  our  organio 
law  ordained  that  salaries  of  public  offi- 
cers should  not  be  Increased  during  the 
terms  of  the  persons  holding  such  offices. 1 
Folk  v.  City  of  St.  Louis,  250  Mo.  116, 
loc.  cit.  135,  157  3.  h.  71,  74. 

'Numerous  criteria,  such  as-(l)  the  giving 
of  a bond  for  faithful  performance  of  the 
service  required,  (2)  definite  duties  im- 
posed by  law  involving  the  exercise  of  some 
portion  of  the  sovereign  power,  (3)  continuing 
and  permanent  nature  of  the  duties  enjoined, 
and  (4)  right  of  suocessor  to  the  powers, 
duties,  and  emoluments,  have  been  resorted 
to  in  determining  whether  a person  is  an 
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officer,  although  no  single  one  Is  in  every 
case  conclusive  * » * Illustrative  of  what 
is  meant  by  'sovereignty  of  the  state,' 
in  the  same  opinion  T State  ex  rel.  Landis 
v.  Board  of  Commissioners  (of  Butler  County), 

95  Ohio  St.  157,  115  M.  E.  919,  920)  it  is 
said;  'If  specific  statutory  and  Independent 
duties  are  imposed  upon  an  appointee  in 
relation  to  the  exercise  of  the  police  powers 
of  the  state,  if  the  appointee  is  Invested 
iflth  independent  power  in  the  disposition 
of  public  property  or  with  power  to  incur 
financial  obligations  upon  the  part  of  the 
county  or  state,  if  he  is  empowered  to  act 
In  those  multitudinous  cases  involving 
business  or  political  dealings  between 
individuals  and  the  public,  wherein  the 
latter  must  necessarily  act  through  an 
official  agency,  then  suqh  functions  are 
a nart  of  the  sovereignty  of  the  state. ' * 

State  ex  rel,  Pickett  v.  Truman,  Judge,  333 
Mo,  1018,  64  S.  W.  2d  105,  loc.  clt.  106." 

After  the  foregoing  discussien  the.  Court  turned 
to  the  statutes  relating  to  court  reporters  to  see 
whether  they  in  fact  constituted  the  court  reporter 
a public  officer,  and  concluded  that  the  reporter  was 
not  a public  officer  but  was  merely  an  employee,  the 
decision  in  that  regard  being  bottomed  primarily  upon 
the  proposition  that  the  statutes  relating  to  court 
reporters  do  not  delegate  to  them  a portion  of  the 
sovereign  power  of  government  to  be  exercised  for  the 
benefit  of  the  public. 

We  must,  therefore,  look  to  the  provisions  of 
Senate  Bill  176  to  see  whether  the  Supreme  Court 
Commissioners  are  public  officers  or  are  merely 
employees  of  the  court. 

Section  1 of  said  bill  quoted  above  provides  for 
the  appointment  of  commissioners  by  order  of  the  Supreme 
Court.  Said  section  requires  the  commissioners  to  have 
the  same  qualifications  and  to  take  the  same  oath  of 
of floe  as  Judges  of  the  Supreme  Court.  It  also  provides 
that  they  shall  be  appointed  for  a terra  of  four  years. 
Sections  3 and  4 of  said  act  read  as  follows; 
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" Section  3.  The  supreme  court  en  banc  may 
from  time  to  time  refer  to  such  commissioners 
any  case  or  cases  for  the  preparation  by 
said  commissioners  of  a statement  of  the 
facts  and  an  opinion  upon  the  legal  question* 
involved  or  arising  in  such  cases,  and  shall 
by  order  provide  for  oral  arguments  before 
them  and  the  submission  of  briefs  to  the 
said  commissioners  in  cases  referred  to  them. 
Such  commissioners  may  under  the  direction 
of  the  supreme  court  prepare  and  publish 
dockets  from  time  to  time  of  cases  referred 
to  them,  and  hear  oral  arguments.  The 
supreme  court  en  banc  may  order  said  com- 
missioners or  any  of  them  to  sit  with  the 
court  en  banc,  or  with  either  division  of 
the  court  in  the  hearing  of  arguments  and 
may  assign  cases  so  heard  by  the  supreme 
court  or  either  division  thereof  and  said 
commissioners  sitting  with  the'  court,  to 
one  of  said  commissioners  for  the  prepara- 
tion by  said  commissioner  of  a statement  of 
the  facts  and  his  opinion  upon  the  legal 
questions  involved  or  arising  therein. 

Section  4.  All  statements  of  the  facts  and 
opinions  of  said  commissioners  or  any  one 
of  them  shall  be  promptly  reported  to  the 
supreme  court  en  banc,  or  to  such  division 
thereof  as  the  supreme  court  en  banc  may 
order.  Such  report  shall  be  in  writing  and 
signed  by  the  commissioner  who  prepared  the 
same,  and  shall  shot/  which  of  the  other 
commissioners  concurred  therein;  and  any 
commissioner  or  commissioners  failing  to 
concur  in  a report  shall  prepare  a separate 
report  and  shall  deliver  the  same  to  the 
supreme  oourt  en  banc  or  to  the  division 
thereof  to  which  the  original  report  was 
made.  Every  report  shall  contain  a concise 
statement  of  the  facts  in  the  case  together 
with  an  opinion  upon  the  legal  questions 
involved  or  arising  therein.  The  supreme 
court  en  banc,  or  either  division  of  the 
supreme  court  to  which  such  report  shall  be 
made,  may  approve,  modify  or  reject  the 
same  and  whenever  it  shall  approve  a report 
as  submitted  or  modified  the  same  as  approved 
shall  be  promulgated  as  the  opinion  of ' the 
supreme  court  or  such  division  thereof,  and 
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shall  be  filed  and  judgment  shall  be  entered 
in  the  same  manner  and  with  like  effect  and 
subjeot  to  the  same  orders  and  motions  as 
in  the  case  of  other  opinions  and  judgments 
of  the  court  en  banc,  or  the  division  thereof, 
by  which  the  same  shall  be  approved  or  pro- 
mulgated, and  shall  show  which  of  the  com- 
missioners and  which  of  the  judges  concurred  . 
in  such  opinion;  Provided,  if  suoh  report 
shall  have  been  made  to  either  division  of 
the  supreme  court,  and  shall  have  received  a 
majority  vote  of  the  members  of  such  division, 
if  any  of  the  judges  of  such  division  dissent 
from  the  opinion  of  the  commissioners,  such 
case  may  be  transferred  from  such  division 
to  the  court  en  banc,  in  the  same  manner  and 
with  like  effect  as  cases  now  or  may  here- 
after be  transferred  when  the  opinion  is 
written  by  one  of  the  judges  of  such  division. 
The  commissioners  shall  be  subject  to  the 
rules  and  orders  of  the  supreme  court  and 
shall  in  fact  perform  such  service  as  the 
'court  may'  require  and  tSe'  court  shall  'by 
rule  provide  for  carrying  into  effect  the 
provisions  and  purposes  of  this  aot  in  order 
to  expedite  the  business  of  the  court. * 

(emphasis  ours.) 

While  Senate  Bill  176  requires  the  commissioners 
to  take  an  oath  of  office  and  prescribes  a term  of 
office,  yet  it  does  not  invest  them- with  any  part  of 
the  sovereign  power  of  government.  They  are  given  no 
authority  to  do  anything  in  and  of  themselves,  but 
they  can  only  do  what  is  assigned  to  them  by  the 
Judges  of  the  court,  and  what  they  do  then  has  no 
legal  or  binding  effect  unless  it  is  approved  and 
adopted  by  the  court.  Section  4 of  the  act,  supra, 
provides  that  "The  supreme  court  en  baric,  or  either 
division  of  the  supreme  court  to  which  such  report 
shall  be  made,  may  approve,  modify  or  reject  the  same 
and  whenever  it  shall  approve  a report  as  submitted 
or  modified  the  same  as  approved  shall  be  promulgated 
as  the  opinion  of  the  supreme  court  or  such  division 
thereof,  * * The  last  sentence  of  Section  4 of 

the  act  reads  as  follows: 

"The  commissioners  shall  be  subject  to  the  rules 
and  orders  of  the  supreme  court  and  shall  in 
fact  perform  such  servioe  as  the  -court  may 
require  and  the  oourt  shall  by  rule  provide 
for  carrying  into,  effect  the  provisions  and 
purposes  of  this  act  in  order  to  expedite  the 
business  of  the  court, H 
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It  thus  appears  clear  that  the  commissioners  are 
employees  appointed  by  the  court  to  assist  the  court 
in  its  work  and  ■ to  expedite  the  business  of  the  court. 
Not  being  state,  county  or  municipal  offioers,  their 
compensation  can  be  increased  during  their  terms,  and 
if  Senate  Bill  176  has  the  effect  of  increasing  their 
compensation  during  their  terms,  it  does  not  violate 
Section  IS  of  Article  VII  of  the  Constitution.  There 
le  no  prohibition  in  the  constitution  against  increasing 
the  compensation  of  employees. 

There  is  another  reason  why  we  think  Senate  Bill 
176  does  not  violate  Section  13  of  Article  VII  of  the 
Constitution,  and  that  is  that  it  does  not  actually 
provide  for  an  increase  in  compensation  of  the  com- 
missioners, What  it  does  is  to  provide  a method  by 
which  the  compensation  of  the  commissioners  is  to  be' 
determined.  It  does  not  state  the  compensation  at  any 
given  figures.  It  provides  that  the  compensation  shall 
be  the  same  as  that  of  the  Judges  of  the  Supreme  Court, 
be  that  great  or  small.  The  compensation  of  the  judges 
is  the  yardstick  by  which  the  compensation  of  the 
commissioners  is  to  be  measured.  The  increase  in 
the  compensation  of  the  judges  does  hot  increase  the 
compensation  of  the  commissioners  as  set  by  Senate 
Bill  176,  but  It  merely  produces  a different  amount 
for  the  compensation  of  the  commissioners  in  accordance 
with  the  formula  for  determining  the  compensation  as 
set  forth  In  said  act. 

An  increase  in  the  compensation  of  Judges  of  the 
Supreme  Court  produces  as  to  the  compensation  of  the 
commissioners  a result  similar  to  that  produced  upon 
the  compensation  of  a county  officer  when  the  popula- 
tion of  his  county  increases  during  his  term,  and 
thereby  put’s  him  into  a different  salary  bracket.  In 
State  ex  rel.  v.  Hamilton,  303  Ho.  302,  260  D.  W. 

466,  a circuit  clerk  had  sued  to  recover  increased 
salary  to  which  he  contended  he  was  entitled  by  reason 
of  the  change  in  the  population  of  his  county  which  put 
his  county  in  a higher  salary  bracket.  His  claim 
was  opposed  on  the  ground  that;  his  salary  could  not  be 
increased  during  his  term  under  the  constitution. 

In  ruling  the  case  the  Court  said,  260  6.  W,  l.c.  469 1 

"This  act  of  1915  was  in  effect  when  relator 
was  elected.  Under  it,  relator's  salary 
was  fixed  for  his  whole  term,  but  was  not  in 
named  dollars  and  cents  for  the  whole  term. 

The  effect  of  this  act  of  1915  was  to  say  to 
relator,  'Your  salary  shall  be  determined 
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upori  the  presidential  vote  of  . 1916,  until 
there  is  another  presidential  election,  at 
which  time  your  county  may  be  in  a lower  or 
a higher  class,  according  to  the  population 
indicated,  by  the  presidential  vote.  * The 
salary,  in  amount,  was  fixed  by  law  as  to 
relator's  office  in  any  event.  If  his  county 
was  not  subjected  to  a change  of  class,  his 
salary  was  not  changed.  If  his  county  (by 
a decreased  "copulation)  dropped  to  a lower 
class,  his  salary  was  fixed,  and  was  fixed 
before  his  election,  although  the  change  of 
class  might  give  him  a different  amount.  So 
too,  if  hi 8 C'O'Usty  increased  in  population 
and  thereby  passed  to  a higher  class,  the 
existing  law  (that  in  force  at  the  time  of 
his  election)  fixed  for  him  a salary.  True 
it  was  higher,  but  it  was  definitely  fixed 
at  the  date  of  his  election.  If  Sihe  act  of 
1915  had  said  that  the. circuit  cl orb  of 
Crawford  county,  elected  In  1916,  shall 
receive  Cl, 600  per  year  for  the  first  two 
years,  and  Cl,  950  per  year  for  r.he  last 
two  years  of  the  term  there  would  be  no 
question.  Section  Q of  article  Id  of  the 
Constitution  could  not  be  invoked,  because 
the  salary  would  not  be  either  increased  or 
decreased  during  the  term.  To  ray  mind  the 
act  of  1915  as  it  now  stands  is  no  nearer 
a violation  of  section  8 of  article  14  of 
the  Constitution,  than  the  supposed  law. 

The  lawmakers  knew  the  presidential  election 
years,  and  with  this  knowledge  classified 
the  counties  as  to  salaries,  and 'provided 
that  such,  salaries  should  be  determined  by 
the  last  previous  presidential  vote.  The 
salary  of  each  class  was  fixed,  and  as  said 
no  subsequent  law  has  changed  the  fixed 
salaries,  The  mere  fact  that  a county 
passed  from  one  class  to  the  other  does 
not  deprive  the  holder  of  the  office  of  the 
salary  fixed  by  law,  and  fixed  too,  at  a 
time  long  prior  to  relator’s  election.  In 
our  judgment  section  8 of  article  14  of  the 
Constitution  does  not  preclude  a recovery 
by  relator.  This  because  his  salary  was. 
fixed  by  law  before  his  election,  and  no 
law  since  enacted  has  changed  it,  except  as 
we  may  hereafter  note." 
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To  the  same  effect  Is  the  case  of  State  ex  rel.  v. 
Linvllle  318  Mo.  698,  300  S.  W.  1066.  Senate  Bill  176, 
which  was  in  effect  when  the  commissioners  were  appointed, 
provided  that  they  should  receive  the  same  amount  of 
compensation  as  the  Judges  of  the  Supreme  Court,  whether 
that  amount  was  '110,000,  §12, 000  or  some  other  amount 
which  the  Legislature  might  prescribe  for  the  Judges. 

In  effect  said  bill  definitely  fixed  the  compensation 
of  the  commissioners,  and  the  mere  fact  that  other  cir- 
cumstances provided  for  in  the  act  came  into  play 
which  mh&e  their  compensation  more  than  it  was  when 
they  were  appointed  did  not  amount  to  an  increase  in 
their  compensation  any  more  than  did  a change  in  popu- 
lation of  counties  during  the  terras  of  county  officers, 
thereby  putting  such  officers  in  a higher  salary  bracket, 
amount  to  an  increase  in  such  salaries  in  the  Hamilton 
and  Linvillo  cases,  supra. 

Conclusion 

It  is,  therefore,  the  opinion  of  this  office  that 
Senate  Bill  No.  159  will  become  effective  September  10, 
1947,  and  that  said  bill  and  Senate  Bill  Ho.  176  are 
co  ns  1 1 tu t ional , 


Yours  very  truly, 


Harry  H.  Kay 

Acsifttant  Attorney  General 


APPROVED: 


J.  E.  Taylor 
Attorney  General. 
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; INCREASING  SALARIES  OP  PUBLIC 

APPOINTIVE  OFFICERS. 


: Salaries  of  public  officials  who 
! are  appointed  and  who  have  no 
: fixed  terms  of  office  may  be  in- 
: creased  during  their  official 
: periods  of  appointment. 


August  2,  1947 


Honorable  B.  N*  Howard 
Comptroller 
Department  of  Revenue 
Jefferson  City,  Missouri 


Dear  Mr,  Howards 


This  will  acknowledge  your  request  of  recent 
date  for  an  opinion  from  this  Department,  respecting 
the  changes  in  the  salaries  of  the  Commissioner  of 
Finance,  Deputy  Commissioner  of  Finance,  Examiners, 
Assistant  Examiners  and  other  assistants,  and  the  ef- 
fective date  of  such  changes  respecting  those  holding 
such  offices  at  the  present  time,  all  relating  to  the 
terras  and  provisions  of  Senate  Bill  #181  enacted  by 
the  64th  General  Assembly  of  this  State, 

Your  request  for  such  opinion.  Is  as  follows: 

,f3enate  Bill  No,  131,  64th*  General 
Assembly,  provides  for  changes  in 
the  salaries  of  the  Commissioner  of 
Finance,  Deputy  Coramiss loner  of  Fi- 
nance, examiners,  assistant  examiners 
and  other  assistants* 

fWe  will  appreciate  an  opinion  in  re- 
gard to  the  effective  date  of  these 
changes  with  respect  to  those  holding 
the  offices  at  the  present  time** 

Section  7877,  Article  1,  Chapter  39,  R.S,  Mo. 
1939,  respecting  the  appointment,  and  the  tenure  of  his 
office,  is  as  follows: 

"The  commissioner  of  finance  shall  be 
appointed  by  the  governor,  by  and  with 
the  advice  and  consent  of  the  senate, 
and  shall  hold  his  office  at  the  pleasure 
of  the  governor,'1 
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Senate  Bill  #181  repeals  outright.  Section  7881  of 
Article  1,  Chapter  39,  R.S,  Mo,  1939,  and  Section  7883  of 
an  Act  of  the  62nd  General  Assembly,  Laws  of  Missouri, 

1943,  page  1003,  both  repealed  sections  relating  to  com- 
pensation of  the  Commissioner  of  Finance  of  this  State  and 
his  subordinates,  and  enacting  new  sections  in  lieu  thereof, 
to  be  known  as  Sections  7881  and  7883,  The  two  new  sections 
enacted  by  Senate  Bill  #181  change  the  compensation  of  the 
Commissioner  of  Finance,  the  deputy  Commissioner  of  Finance 
and  each  examiner  appointed,  by  providing  for  an  increase  in 
the  compensation  of  such  officers  during  the  time  of  their 
appointment. 

The  new  Sections,  7881  and  7883,  contained  in  said 
Senate  Bill  #181,  provide  for  the  appointment  by  the  Commis- 
sioner of  Finance,  with  the  approval  of  the  Governor,  of  a 
Deputy  Commissioner  of  Finance,  and  such  examiners,  not  to 
exceed  twenty  in  number,  assistant  examiners,  and  other  as- 
sistants as,  subject  to  the  approval  of  the  Governor,  he 
shall  deem  necessary  to  discharge  the  duties  of  the  Depart- 
ment of  Finance,  The  above  named  subordinates  of  the  Com- 
missioner of  Finance,  as  it  1*  said  in  said  new  Section  7881, 
"shall  hold  their  offices  during  and  at  the  pleasure  of  the 
Commissioner  of  Finance,"  ' ’ 

Thus,  we  observe  that  under  said  Section  7887,  Ar- 
ticle 1,  Chapter  39,  E,S.  Mo,  1939,  tho  tenure  of  office 
of  the  Commissioner  of  Finance  himself  is  at  the  pleasure 
of  the  Governor*  He,  therefore,  has  no  term  of  office, 

v Said  Section  7881  of  Senate  Bill  #181  provides  that 

the  subordinates  of  the  office  of  the  Commissioner  of  Finance 
shall  hold  their  offices  daring  and  at  the  pleasure  of  the 
Commissioner  of  Finance,  Neither  do  they,  nor  any  of  such 
subordinates,  have  any  term  of  office. 

We  think  this  question  is  well  considered  in  the 
case  of  State  ex  rel*  vs,  Gordon,  238  Mo*  168,  That  was  a 
case  in  which  an  appointive  officer*  s salary  we^s  increased 
during  his  holding  of  the  office*  Our  Supreme  Court  in 
said  case  held  that  where  an  office  is  filled  by  appoint- 
ment and  a definite  term  of  office  is  not  fixed  by  the  Con- 
stitution or  the  statutes,  but  such  office  is  held  at  the 
pleasure  of  the  appointing  power,  and  the  incumbent  may  be 
removed  at  any’  time,  such  officer  is  not  one  of  the  class 
which  the  Constitution  prohibits  from  having  an  Increase  in 
the  compensation  of  such  officer  during  a term  of  offioe. 
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The  Supreme  Court  In  said  case,  l,c,  179,  180,  on  the  point, 
and  holding  that  the  compensation  of  such  an  appointive  offi 
cer  may  be  changed  and  increased  during  hie  holding  of  the 
office,  salds  ' 

In  State  ex  rel,  v,  Johnson,  123 
Mo,  43,  relator  Kane,  chief  of  the  fire- 
department  of  St.  Joseph,  had  his  salary 
increased.  He  held  office  during  the 
pleasure  of  the  city  council.  In  hold- 
ing that  the  constitutional  inhibition 
did  not  apply,  we  said  (p,  49) % 'It 
will  be  observed  that  this  section  of 
the  Constitution  only  embraces  within 
its  provisions  officers  who  are  elected 
or  appointed  for  some  specific  or  definite 
time,  and  that  it  has  no  application  what- 
ever to  the  case  in  hand,  when  the  relator's 
term  of  office  is  not  fixed  by  any  law  or 
ordinance  and  he  simply  holds  at  the  pleasure 
of  the  appointing  power.  This  is  manifest 
from  the  fact,  that  it  also  provides  that 
the  term  of  office  shall  not  be  extended  for 
a longer  period  than  that  for  which  such  of- 
ficer was  elected  or  appointed.  The  relator 
was  not  elected,  nor  was  he  appointed  for 
any  definite  time.  There  does  not  seem  to 
be  room  for  argument  In  regard  to  the  proper 
meaning  of  this  section,  so  plain  is  it  in 
its  construction,' 

"The  gist  of  the  holding  is  put  by  our  re- 
porter in  the  first  paragraph  of  the  head- 
notes,  viz. s 'A  city  officer  appointed  by 
• t the  council  and  subject  to  removal  by  it  at 
pleasure  is  not  an  officer  within  the  mean- 
ing of  the  Coda ti tut ion,  article  14,  section 
. 8,  prohibiting  the  increase  of  the  salary  of 
an  officer  during  his  term  of  office,' 

"Indeed  in  every  decided  case  coming  under 
my  eye,  in  which  we  held  the  constitutional 
provision  did  apply,  the  officer  had  a fixed 
and  definite  term  of  office,  and  if  subject 
to  removal  at  all  it  was  only  for  cause  shown, 
on  a hearing  in  which  he  was  entitled  to  due 
process  of  law  in  the  form  of  a notice  and 
charges  preferred," 
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Senate  Bill  #181  was  passed  on  May  20,  1947#  It 
was  approved  by  the  Governor  on  June  6,  1947#  The  Bill 
.had  no  emergency  clause# 

The  Legislature  on  May  23#  1947,  passed  the  fol- 
lowing Joint  Resolution,  found  in  the  Senate,  Journal,  at 
page  1121,  to-wit : 

"HOUSE  JOINT  RESOLUTION  NO,  2 

"WHEREAS,  Section  29,  Article  III  of 
the  Constitution  of  1945  provides  that 
if  the  General  Assembly  recesses  for 
thirty  days  or  more  it  may  prescribe 
by  Joint  Resolution  that  laws  previous* 
ly  passed  and  not  effective  shall  take 
effect  ninety  days  from  the  beginning  of 
suoh  recess;  and 

"WHEREAS,  the  64th  General  Assembly  has 
resolved  to  recess  for  a period  beginning 
Thursday,  June  12,  1947,  and  ending  Monday, 
July  14,  1947)  now  therefore 

"BE  IT  RESOLVED,  by  the' House  of  Repre- 
sentatives and  Senate,  jointly  that  all 
laws  passed  by  the  64th  General  Assembly 
on  or  before  the  12th  day  of  June,  1947, 
and  not  effective,  shall  take  effect 
ninety  days  from  the  beginning  of  said 
recess,  to-wit I on  the  10th  day  of 
September,  1947," 

It  would,  therefore,  be  apparent  that  said  Senate 
Bill  #181  would  take  effect  on  September  10,  1947,  which 
would  be  ninety  days  after  June  12,  1947,  the  first  day  of 
said  recess. 


CONCLUSION, 

It  Is,  therefore,  the  opinion  of  this  Department 
that  said  Senate  Bill  #181,  passed  by  the  64th  General 
Assembly,  in  changing  the  salaries  of  the  Commissioner  of 
Finance,  Deputy  Commissioner  of  Finance,  examiners,  as- 
sistant examiners  and  other  assistants,  by  Increasing  the 
compensation  of  such  officials,  is  constitutional  and  valid, 
because  said  officials  being  appointive  officers  do  not  have 
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a definite  term  of  office,  and  that  said  Senate  Bill  #181 
will  take  effect  ninety  days  from  June  12,  1947,  to-wit; 
September  10,  1947* 


Reape ctfully  submitted. 


GEORGE  W,  CROWLEY 
Assistant  Attorney  General 


APPROVED: 


J.  E*  TAYLOR 
Attorney  General 
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STATE  GEOLOGISTS:  Compensation  of  state  geologist  cannot  be 

increased  during  present  term  of  office, 
PUBLIC  OFFICERS:  That  of  his  chief  assistant  may  be  increased 

not  to  exceed  $>5,000.00. 


August  14,  1947 


Department  of  Revenue 
State  of  Missouri 
Jefferson  City,  Missouri 

Attentions  Mr,  B,  H*  Howard,  Comptroller 


Gentlemens 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  which  reads: 

"Section  14887  provides  that  the  Governor 
shall  fix  the  salary  of  the  State  Geologist, 
not  to  exceed  $7,000,00  per  annum,  and  for 
his  chief  assistant,  not  to  exceed  $5,000,00 
per  annum, 

"W©  will  appreciate  an  opinion  as  to  the 
effective  data  that  these  salaries  may  be 
fixed  with  respect  to  the  present  holders 
of  the  offices," 

The  sole  question  to  be  determined  Is  whether  tho  present 
persons  holding  office  referred  to  in  your  request  are  public 
officers  or  merely  employees.  If  they  come  within  the  classi- 
fication of  officers,  then  their  compensation  cannot  be  in- 
creased during  their  term  of  office;  otherwise,  the  Governor 
may  Increase  said  compensation  not  to  exceed  $7,000,00  per 
annum  for  the  state  geologist  and  $5,000,00  per  annum  for 
the  chief  assistant  to  the  state  geologist* 

Section  14875,  R,  S,  Mo,  1939,  authorizes  the  Governor 
to  appoint  by  and  with  the  consent  of  the  Senate  a state  geol- 
ogist who  shall  serve  for  a term  of  four  years  unless  sooner 
removed  for  cause.  Said  section  reads: 

"The  govornor  is  hereby  authorized  to 
appoint,  by  and  with  the  consent  of  the 
senate,  one  state  geologist,  who  shall  be 
a person  of  comp© tent  scientific  and  prac- 
tical knowledge  of  the  sciences  of  geology 
and  mineralogy,  and  whose  headquarters 
shall  be  located  at  the  state  school  of 
mines  at  Rolla,  who  shall  be  the  director 
of  the  survey,  and  said  state  geologist 
may  appoint  such  assistants  and  subordinate 
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assistants  and  laborers  as  may  be  doomed 
necessary  in  order  to  make  a thorough 
scientific,  geological  and  mineralogies! 
survey  of  the  state,  The  state  geologist 
shall  servo  for  a term  of  four  years  unless 
sooner  removed  for  cause  by  the  governor, 

The  bureau . of  geology  and  mines  and  the 
board  of  managers  thereof,  as  heretofore 
constituted  are  hereby  abolished,  and  all 
the  rights,  duties  and  powers  heretofore 
vested  by  law  in  said  bureau  of  geology 
and  mines,  and  the  board  of  managers  there- 
of, are  hereby  transferred  to  and  vested 
In  the  governor.  Where  any  law  refers  in 
any  way  to  or  imposes  any  right,  duty  or 
power  upon  the  bureau  of  geology  and  minos, 
or  upon  the  board  of  managers  thereof,  such 
law  shall  be  cone trued  as  referring  to  and 
Imposing  such. rights,  duties  and  powers 
upon  the  governor.  The  words  ♦board,* 

♦board  of  managers,*  ♦‘bureau*  and  *bureau  * 
of  geology  and  mines*  as  used  in  this 
chapter  shall  bo  construed  to  mean  the 
governor,” 

Prior  to  the  enactment  of  Senate  Bill  No,  156,  supra, 
the  maximum  salary  allowed  the  state  geologist  was  $6,000,00 
and  his  chief  assistant,  $4,000,00,  under  Section  14887,  R, 
3,  Mo,  1959,  Senate  Bill  No,  156,  supra,  repealed  that  pro- 
vision and  enacted  a new  Section  14887,  which  provides  that 
the  Governor  shall  fix  the  salary  of  the  state  geologist, 
not  to  exceed  $7^000,00  per  annum  and  of  his  chief  assistant 
not  to  exceed  $5,000,00  per  annum,  and  reads* 

"The  Governor  shall  fix  the  salary  of  the 
state  geologist,  not  to  exceed  seven  thou- 
sand dollars  ($7,000)  per  annum,  and  for 
his  chief  assistant,  not  to  exceed  five 
thousand  dollars  ($6,000)  per  annum.  The 
state  geologist  shall  fix  the  compensation 
of  other  assistants,  clerks,  stenographers, 
and  laborers,  commensurate  with  the  quali- 
fications and  responsibilities  of  the  in- 
dividual, Such  compensation  of  any  clerk, 
stenographer,  or  laborer  shall  not  exceed 
that  of  similar  clerks,  stenographers,  and 
laborers  of  other  departments  of  the  state 
performing  similar  duties,  All  salaries 
shall  be  paid  in  equal  monthly  installments. 
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The  state  geologist  shall  certify  to  the 
State  Comptroller  the  sums  of  money  required 
to  pay  the  salaries  of  the  state  geologist 
and  his  assistants,  clerks,  stenographers, 
and  laborers , and  other  expenses  of  the 
division*" 

Likewise  under  Section  14894,  R.  S*  Mo*  1939,  it  provides 
the  state  geologist  and  his  principal  assistant  should  take 
the  usual  oath  of  office  to  faithfully  perform  all  services 
required  of  them  before  entering  upon  the  discharge  of  their 
duties.  However,  that  provision  was  repealed  by  Senate  Bill 
Ho,  136,  supra,  and  a new  statute  enacted  in  lieu  thereof, 
known  as  Section  14894,  which  only  requires  the  state  geolo- 
gist to  take  the  usual  oath  of  office  prior  to  entering  upon 
the  duties  of  Ms  office*  This  section  reads i 

"Before  .entering  upon  the  duties  of  his 
office  the  state  geologist  shall  take  the 
usual  oath  to  faithfully  demean  himself 
in  office  and  perform  all  the  duties  re- 
quired of  him  by  law.  The  state  geologist 
and  all  employees  of  the  division  shall 
x abstain  from  all  private  or  personal  con- 

sulting activities  for  themselves  or 
others  within  the  state  while  employed  in 
the  division  of  Geological  Survey  and 
Viator  Resources  ," 

While  the  principal  assistant  to  the  state  geologist 
under  Senate  Bill  No*  136,  supra,  is  not  required  any  longer 
to  take  an  oath,  the  mere  fact  that  he  did  take  the  oath 
when  appointed  and  is  now  acting  under  said  oath  does  not  of 
itself  raaks  him  a public  officer.  See  State  ex  rol,  vs, 
Meriwether,  200  S*W.  (2d)  340,  wherein  the  circuit  court 
reporter  required  to  be  a sworn  officer  of  the  court  was  held 
by  the  court  to  not  be  a public  officer  but  an  employee, 

\ 

We  shall  briefly  refer  to  some  of  the  statutory  duties 
placed  upon  the  state  geologist*  Under  Section  14877,  R,  S, 
Mo*  1939,  he  is  required  to  make  a thorough  geological  sur- 
vey of  the  state,  discover  and  examine  all  beds  or  deposits 
of  mineral  contents  and  fossils,  to  discover  the  various 
positions,  formations,  arrangements,  composition,  and  utili- 
zation of  the  many  different  ores,  clays,  rocks,  coals, 
mineral  oils,  natural  gas,  surface  and  waters,  and  other 
mineral  substances  as  may  be  useful  or  valuable,  Also  he 
shall  assemble  and  cause  to  be  published  annual  statistics 
of  mineral  production  in  this  state  and  prepare  topographic 
relief  maps  of  various  areas. 
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Under  Section  14886,  R.  S,  Mo.  1939,  the  state  geologist 
with  the  approval  of  the  Governor  shall  negotiate  for  such 
technical  work  as  may  be  necessary  beyond  the  facilities  of 
the  division*  He  shall  also  purchase  equipruant,  apparatus 
and  supplies  with  funds  appropriated  therefor* 

Under  Section  14882, . R * S*  Mo,  1939,  he  is  authorized 
to  furnish  the  press  and  radio  with  new  discoveries* 

Under  Section  14887,  R*  S,  Mo.  1939,  he  shall  fix  the 
compensation  of  other  assistants,  clerks,  stenographers  and 
laborers  employed  by  him. 

In  State  vs,  Truman,  64  S.W.  (2d)  105,  l*c*  106*  the 
court  laid  down  the  general  principal  for  determining  what 
constitutes  public  officers  and  employees,  and  said* 

"Numerous  criteria,  such  as  (1)  the  giving 
of  a bond  for  faithful  performance  of  tho 
service  required , (2)  definite  duties  im- 
posed by  law  involving  the  exercise  of  some 
portion  of  the  sovereign  power,  (3)  con- 
tinuing and  permanent  nature  of  tho  duties 
enjoined,  and  (4)  right  of  successor  to 
the  powers,  duties,  and  emoluments,  have 
been  resorted  to  in  determining  whether 
a person  is  an  officer,  although  no  single 
one  is  in  every  case  conclusive.  46  C.  J. 
p*  928,  Section  19,  n,  1;  53  A.  L.  R.  p. 

595,  It  Is  tho  duty  of  his  office  and  the 
nature  of  the  duty  that  roakos  one  an  offi- 
cer and  not  the  extent  of  tho  authority 
(Mechem  on  Public  Officers,  p.  7,  Section 
9;Throop  on  Public  Officers,  pp.  .2,  3, 

Section  2),  although  designation  by  law 
has  some  significance,  46  C,  J.  p.  931, 

Section  24;  State  ox  rel,  v.  Gray,  91  Mo. 

App,  438,  445;  State  ex  rel.  Cannon  v. 

May,  106  Mo.  438,  505,  17  S.W.  660;  State 
ex  rel.  v.  Shannon,  133  Mo,  139,  164,  33 
S.W,  1137;  Gracey  v.  St.  Louis,  213  Mo. 

384,  395,  394,  111  S.W,  1159. 

"In  Mechem  on  Public  Officers,  pp,  1 and 
2,  Section  1,  it  is  saidt  rA  public  office 
la  the  right,  authority  and  duty,  created 
' ~ and  conferred  by  law,  by  which  for  a given 

period,  either  fixed  by  law  or  enduring  at 
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the  pleasure  of  the  creating  power,  an 
individual  is  invested  with  jsome  portion 
of  the  sovereign  functions  of  the  govern- 
ment, to  he  exercised  by  him  for  the  bene- 
fit of  the  public.  The  individual  so  in- 
vested is  a public  officer.1  We  have 
approved  this  definition  in  State  ex  rel. 

Walker  v.  Bus,  1S5  Mo,  32b,  331,  332,  36 
S.W.  636,  33  L.  R.  A.  616,  State  ex  rel. 
vs.  Haekmann,  300  Mo.  59,  254  S.W.  53,  55, 
and  Hasting  v.  Jasper  County,  314  Mo,  144, 

2S2  SfW«  700,  701;  and  it  appears  to  be 
in  harmony  with  the  great  weight  of  auth- 
ority. State  ex  rel.  Key  v.  Bond,  94  W. 

Va.  255,  118  S.W.  276,  278,  279;  State 
ex  rel.  Landis  v.  Board  of  Commiss loners, 

95  Ohio  St.  157,  115  N.E,  919,  920;  Bunn 
at  ai,  v.  People  ex  rel,,  45  111.  397,  409, 

7 The  Ohio  decision  states  that  it  is  no 

longer  an  open  question  in  that  state  that 
to  constitute  a -public  office  *it  Is  es- 
sential that  certain  independent  public 
duties,  a part  of  the  sovereignty  of  the 
state,  should  bo  appointed  to  it  by  law,* 

Illustrative  of  what  is  meant  by  f sover- 
eignty of  the  state, * in  the  same  opinion 
it  is  said*  *If  specific  statutory  and 
independent  duties  aro  imposed  upon  an 
appointee  In  relation  to  the  exorcise  of 
the  police  powers  of  the  state.  If  the 
appointee  is  invested  with  independent 
power  in  the  disposition  of  public  property 
or  with  power  to  incur  financial  obliga- 
tions upon  the  port  of  the  county  or  state. 

If  he  is  empowered  to  act  in  those  multi- 
tudinous cases  involving  business  or  poli- 
tical dealings  between  individuals  and  the 
public,  whore in  the  latter  must  necessarily 
act  through  an  official  agency,  then  such 
functions  aro  a part  of  the  sovereignty  of 
the  state • *w  , 

See  also  State  vs.  Bode,  113  S.W.  (2d)  805,  l.c,  006,  807, 

Section  13,  Article  VII  of  the  Constitution  of  Missouri 
1945,  provides  that  the  compensation  of  state,  county  and 
municipal  officers  shall  not  bo  increased  during  the  term  of 
office  for  which  they  were  appointed  or  elected.  Said 
section  reads* 
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’’The  compensation  of  state,  county  and 
municipal  officers  shall  not  be  increased 
during  the  term  of  office;  nor  shall  the 
terra  of  any  officer  he  extended*” 

In  view  of  the  foregoing  statutory  provisions  relating 
to  appointment,  duties  and  compensation  of  the  state  geologist 
and  his  chief  assistant  and  the  decisions  laying  down  the 
general  rule  for  determining  who  aro  public  officers  and  em- 
ployees f it  cannot  he  denied  that,  the  state  geologist,  being 
appointed  for  a term  of  four  years,  also  requiring  him  to 
take  an  oath  of  office  and  perform  many  functions  of  sover- 
eignty placed  upon  him  by  the  Legislature,  is  a public  officer 
and  as  such*  his  compensation  cannot  he  increased  during  his 
present  terra  of  office.  His  chief  assistant  is  not  appointed 
for  any  specific  term  of  office.  At  the  time  he  was  appointed 
the  law  required  him  to  take  an  oath  of  office;  however, 

Senate  Bill  No,  136  repealed  that  provision  and  he  is  no 
longer  required  to  take  said  oath*  Furthermore,  ho  is  not  In 
charge  of  any  department  and  has  very  few,  if  any,  functions 
of  sovereignty  to  perform  but  acts  under  the  directions  of 
the  state  geologist* 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  the 
present  state  geologist,  appointed  to  that  office  for  a term 
of  four  years  prior  to  Senate  Bill  No,  136,  passed  by  the  64th 
General  Assembly,  becoming  effective,  is  not  entitled  to 
receive  an  increase  in  his  compensation  during  said  term  of 
office  for  the  reason  he  la  a public  officer  and  as  such, 
there  is  a constitutional  inhibition  against  increasing  com- 
pensation of  public  officers  during  their  term  of  office  for 
which  they  are  elected  or  appointed , This  is  not  true  with 
respect  to  the  chief  assistant  to  the  state  geologist.  Ho  is 
not  a public  officer  but  merely  an  employee,  and  there  boing 
no  such  inhibition  against  increasing  the  compensation  of . em- 
ployees, the  Governor,  under  Section  14887  of  Senate  Bill  No, 
136,  passed  by  the  64th  General  Assembly,  may  fix  his  compen- 
sation in  on  amount  not  to  exceed  |5,000,00  per  annum , 

Respectfully  submitted. 


APPROVED i AUBREY  R.  HA'  LETT,  Jr* 

Assistant  Attorney  General 


J1.  E.  TAILOR  ' 
Attorney  General 


ARHiVIM 


COMMISSIONER  '0#  ' 

AGRICULTURE : 


Under  provisions  ©f  Slnatfb  Bill  No.  10  of  the 
64th  General  Assembly,  after  September  10,  1947, 
Commissioner  of  Agriculture  will  have  no  "term 
of  office"  and  salary  provided  for  in  Senate 
Bill  No.  10  will  be  paid  to  Commissioner  of 
Agri culture . 


August  16,  1947 


Mr.  B.  H.  Howard,  Comptroller 
Department  of  Revenue 
Jefferson  City,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  reading 
as  follows: 

"Senate  Bill  No.  10,  64th.  General  Assem- 
bly, fixes  the  salary  of  the  Commissioner 
of  Agriculture  at  06,500.00  per  annum. 

"We  will  appreciate  an  opinion  in  regard 
to  the  effective  date  of  that  rate  with 
respect  to  the  present  commissioner." 

Senate  Bill  No.  10  of  the  64th  General  Assembly,  effec- 
tive September  10,  1947,  repeals  and  reenacts,  with  inodifica- 
tions.  Section  14025,  R.  S.  Mo*  1939.  Section  14025  of  such 
bill  makes  only  three  changes  in  reenacting  Section  14025, 

R.  3.  Mo.  1939-  The  changes  are: 

(1)  Section  14025,  tt.  3*  Mo,  1939,  provides,  "who  shall 
hold  his  office  for  a period  of  four  years,”  and  Section  14025 
of  the  bill  provides,  "who  shall  hold  his  office  for  a term 
concurrent  with  that  of  the  governor  and  until  his  successor 
is  appointed  and  qualified." 

(2)  Section  14025,  R.  S.  Mo*  1939,  provides  that  the  com- 
pensation of  the  Commissioner  shall  be  ^3,000.00  per  year,  and 
Section  14025  of  the  bill  provides  that  this  compensation  shall 
be  |;6,500.00  per  year. 

(3)  Section  14025,  R.  3,  Ho.  1939,  provides,  "and  shall 
be  subject  to  removal  from  office  for  cause  by  the  governor  at 
his  pleasure,"  and  Section  14025  of  the  bill  provides,  "and 
shall  be  subject  to  removal  from  office  by  the  governor  at  his 
pleasure." 
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Section  13*  Article  VII,  of  the  Constitution  of  Missouri 
provides  as  follows:  _ 

MThe  compensation  of  state,  county  and 
municipal  officers  shall  not  be  increased 
during  the  term  of  office;  nor  shall  the 
term  of  any  officer  l>e  extended." 

In  view  of  this  constitutional  provision,  the  first  question 
to  be  determined  is  whether,  under  the  provisions  of  Section 
14025  of  the  bill,  the  Commissioner  of  Agriculture  will  have  a 
"term  of  office"  after  September  10,  1947* 

In  the  case  of  State  ex  rel.  v.  Gordon,  23$  Mo* .168,  the 
Supreme  Court  had  before  it  the  question  of  whether  or  not  the 
Adjutant  General  of  the  State  of  Missouri  was  entitled  to  an  in- 
crease of  salary  from  $2,000.00  to  $2,500.00  per  year,  provided 
for  in  an  act  of  the  Legislature  found  in  Laws  of  1909,  page 
674,  Section  3,  and  decided  that  the  Adjutant  General  was  en- 
titled to  such  increase  on  the  ground  that  such  an  officer  did 
not  have  a "torn  of  office"  within  the  meaning  of  the  constitu- 
tional prohibition  against  increasing  the  compensation  of  state, 
county  or  municipal  officers  during  their  terms  of  office*  The 
court  said,  1.  c*  1$0~1S1: 

< 

"Recognising  the  precision  of  definition 
judicially  indulged  in  the  exposition  of  the 
constitutional  provision  now  up,  as  already 
indicated,  we  now  come  to  a closer  view  of 
the  case  and  to  the  application  of  the  doc- 
trines announced  to  the  facts  in  judgment* 

The  final  question  is:  Considering  the  terms 
of  the  law  of  1905  under  which  relator  was 
appointed,  does  he  have  a ’term  of  office*  in 
a constitutional  sense?  Clearly  no*  The 
statute  provides  that  the  Adjutant-General 
shall  be  appointed  by  the  Governor,  that  he 
shall  be  military  secretary  to  the  Governor 
and  that  he  * shall  hold  office  during  the  term 
of  the  Governor  and  may  be  removed  by  him  at 
his  pleasure*  * If  the  statute  had  said  he 
should  hold  office  ’during  the  term  of  the 
Governor*  and  had  broken  off  at  that  point  we 
would  have  a different  case  to  deal  with*  In 
such  case  his  term  would  have  the  same  bound- 
aries as  the  Governor’s  term.  By  referring 
to  this  certainty,  the  term  of  the  Adjutant- 
General  would  be  made  certain  and  the  maxim, 
id  certum  est , would  control  the  situation. 
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But  the  law  does  not  break  off  there  and 
neither  should  we  in  the  exposition  of  it.  N 
It  goes  on  to  say  in  the  same  breath  that 
the  Governor  may  remove  him  at  ’his  pleasure. ’ 

The  Governor’s  breath,  under  the  law,  made 
him,  and  the  Governor’s  breath  is  left  to  un- 
make  him.  The  appointing  power  has  left  to 
it  the  disappointing  power  uncheeked,  free 
of  limit  in  time,  place  or  circumstance.  No 
man  who  holds  office  at  the  pleasure  of  an- 
other can  be said  to  have  a certain  fixecT" 
term  of  office.  The  two  ideas  are  radically 
antagonl sti c and  in  right  rea3on~They  cannot 
both  apply  at~tfie  same  time  to  the  same  thing. 

The  Governor's  ^pleasure’  has  no.  fixed  bounds 
discernible  to  the  judicial  eye.”  (Emphasis  < 
ours.)  * 

The  fact  that  Section  14025  of  the  bill  refers  to  a "term” 
of  the  Commissioner  of  Agriculture  is  surplusage,  since  such 
section  further  provides  for  removal  of  the  Commissioner  of  Agri- 
culture at  the  pleasure  of  the  Governor,  and  the  court  held  In 
the  Gordon  case  that  "no  man  ifho  holds  office  at  the  pleasure  of 
another  can  be  said  to  have  a certain  fixed  term  of  office." 

\ 

That  part  of  the  opinion  in  the  Gordon  case  holding,  1.  c, 

182 : 

"Our  learned  Attorney-General  makes  an  ingenious 
argument  against' such  construction.  As  we  grasp 
it  his  contention  is  that  relator’s  term  of  of- 
fice has  a fixed  and  definite  tenure,  to-wit, 
that  of  the  Governor,  and  that  the  removal  part 
of  the  statute  brings  into  view  a new  and  inde- 
pendent matter,  viz.,  the  power  of  removal  which 
may  be  exercised  at  pleasure.  But  we  do  not 
think  a fair  construction  of  the  law  allows  it 
to  be  taken  apart  and  then  joined  together  so 
as  to  make  of  it  two  independent  provisions. 

The  clause  in  hand  is  inseparable,  relates  to 
the  same  subject-matter  and  what  the  Legislature 
hath  joined  together  we  ought  not  put  asunder." 

is  authority,  we  believe,  for  holding  that,  since  Section  14025 
of  the  bill  contains  the  provision  that  the  Commissioner  may  be 
removed  at  the  pleasure  of  the  Governor,  such  provision  shows 
conclusively  that  the  Commissioner  does  not  hold  a "term  of  of- 
fice." 
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It  has  been  held  by  the  Supreme  Court  of  this  state  that 
a legislative  office  may  be  controlled,  modified  or  repealed  by 
the  body  creating  it*  The  Supreme  Court  said  in  State  ex  rel. 
v,  Davis,  44  Mo,  129,  1.  c.  131:  . 

» * * * A mere  legislative  office  is  always 
subject  to  be  controlled,  modified,  or  re- 
pealed by  the  body  creating  it.  In  England, 
offices  are  considered  incorporeal  heredita- 
ments, grantable  by  the  crown,  and  a subject 
of  vested  or  private  interests.  Not  so  in 
the  American  States;  they  are  not  held  by 
grant  or  contract,  nor  has  any  person  a pri- 
vate property  or  vested  interest  in  them, 
and  they  are  therefore  liable  to  such  modifi- 
cations and  changes  as  the  law-making  power 
may  deem  it  advisable  to  enact.  * * 

Therefore,  the  Legislature  had  the  power  to  re  <eal  Section 
14025,  R,  S.  Mo,  1939,  and  reenact,  with  inodifications,  such 
section  in  Senate  Bill  No,  10.  ^ 

A general  rule  of  statutory  construction  is  that  when,  a 
statute  is  simultaneously  repealed  and  reenacted,  the  repealed 
statute  is  continued  in  effect  as  modified  by  the  reenactment 
of  such  statute.  In  the  case  of  State  v.  Bradford,  314  Mo,  6B4, 
1,  c,  697,  the  court  said: 

"While  the  Act  of  1921,  Laws  1921,  page  206, 
purports  to  repeal  Section  3973  of  Revised 
Statutes '19 19#  yet  as  the  same  lav/  was  re- 
enacted  with  a modification,  it  is  simply  an 
amendment  of  the  law  of  191y,  and  is  a con- 
tinuation of  the  latter  as  amended*  * * *w 

Therefore,  no  new  fippointment  will  be-  necessary  to  the  posi- 
tion of  Commissioner  of  Agriculture  after  the  effective  date  of 
Senate  Bill  No*  10,  as  the  effect  of  Section  14025,  R*  S*  Mo* 
1939#  as  reenacted,  with  modifications,  in  Senate  Bill  No*  10, 
was  only  to  change  the  office -of  Commissioner  of  Agriculture  from 
an  office  having  a fixed  term  to  an  office  having  no  term,  in  the 
sense  of  Section  13*  Article  VII,  of  the  Constitution* 

CONCLUSION 

It  is  the  opinion  of  this  department  that  after  September 
10,  1947,  the  effective  date  of  Senate  Bill  No,  10  of  the  64th 
General  Assembly,  the  Commissioner  of  Agriculture  will  have  no 
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term  ol  office,^  and  that  after  September  10,  1947,  such  GomX 
missioner  vd.ll  be  entitled  to  the  compensation  provided  for  such 
office  m oection  14025  of  Senate  Bill  No.  10  of  the  64th  Gen- 

hlt1rtf?f^bl?Vnnd  ?lat  such  offiGer  will,  after  such  date,  hold 
his  of fie©  at  the  pleasure  of  the  Governor# 


Respectfully  submitted. 


AP;  ROVED : 


C,  B.  BUMS , Jr. 

Assistant  Attorney  General 


7T12TTA7OT 

Attorney  General 
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PENITENTIARY: 
INTERMEDIATE  REFORMATORY : 


Transactions  between  the 
Penitentiary  and  the  Inter- 
mediate Reformatory  may  be 
handled  on  a system  of  debits 
and  credits* 


November  26,  1947 


Honorable  B.  H.  Howard 
Comptroller 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sirj 

We  have  your  letter  requesting  an  opinion  of 
this  office,  which  said  letter  reads  as  follows: 

*We  refer  to  an  opinion  dated  July  18, 

1947  furnished  to  Hon.  Thomae  E.  Whltecotton, 
Direotor  of  the  Department  of  Corrections, 
stating  that,  1 Transactions  between  various 
industries  under  the  control  of  the  Depart- 
ment of  Corrections,  and  ^between  the  Peni- 
tentiary and  said  industries  may  be  handled 
by  a system  of  debits  and  credits*. 

The  Department  of  Corrections  now  proposes 
to  extend  this  system  of  debits  and  credits 
to  transactions  between  the  Penitentiary 
and  the  Intermediate  Reformatory.  For 
instance,  the  Penitentiary  will  eell  plothing 
to  the  Intermediate  Reformatory  in  the  amount 
of  #1,000.00,  and  the  Intermediate  Reforma- 
tory during  the  same  period  of  time  will 
sell  produce  to  the  Penitentiary  in  the 
amount  of  #900.00.  Under  the  present  system, 
each  institution  would  pay  the  other  the 
full  amount  due.  Under  the  proposed  system, 
settlement  would  be  made  periodically  on 
a net  basis,  and  in  the  instance  cited 
above,  the  only  payment  made  would  be, #100,00 
by  the  Intermediate  Reformatory  to  the 
Penitentiary. 

We  will  appreciate  an  opinion  as  to  whether 
or. not  settlement  of  such  transactions 
between  the  Penitentiary  and  the  Intermediate 
Reformatory  on  a net  basis  Is  proper. B 
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tou  refer  to  an  opinion  of  this  office  in  which 
we  held  that  transactions  between  various  industries 
under  the  control  of  the  Department  of  Corrections 
and  between  the  penitentiary  and  said  industries  may 
be  handled  by  a sywtem  of  debits  and  credits.  The 
reasoning  in  that  opinion  was  to  the  effect  that  since 
the  industries  in  the  penitentiary  were  all  under  the 
control  of  the  Department  of  Corrections,  exchanges 
of  materials  or  manufactured  articles  between  the 
various  industries  a^d  between  the  penitentiary  and 
said  industries  did  hot  amount  to  sales  and  henqe 
did  not  require  payment  of  cash  with  each  transaction, 
but  that  said  transactions  could  be  handled  by  a system 
of  debits  and  credits.  If  the  legal  relationship 
between  the  penitentiary  and  the  intermediate  Reformatory 
is  similar  or  comparable  to  that  existing  between  the 
penitentiary  and  the  industries  operated  by  it,  then 
i*,  would  follow  that  transactions  between  the  penitentiary 
and  the  Intermediate  Reformatory  could  be  handled  on 
a similar  system  of  debits  and  credits.  We  must, 
therefore,  consider  the  various  statutes  which  relate, 
to  the  penitentiary  and  the  Intermediate  Reformatory 
in  order  to  determine  what  the  relationship  between 
those  two  Institutions  is. 

Section  1,  page  724,  Laws  1945,  reads  as  follows: 

"There  is  hereby  created  and  established 
as  a department  of  state  government  a de- 
partment of  corrections,  which  may  hereafter 
be  referred  to  as  the  department.  The  scope 
and  purpose  of  the  department  shall  be  to 
. tttpervlse  and  manage  the  penal,  correctional 
and  reformatory  institutions  of  the  state, 
together  with  certain  duties  in  relation 
to  the  training  schools  and  the  board  of 
probation  and  parole,  hereafter  set  out. 

The  department  of  corrections  shall  be 
composed  of  three  divisions,  namely* 

(1)  the  division  of  penal  institutions, 

(2)  the  division  of  educational  institutions, 
and  (3)  the  board  of  probation  and  parole. 

The  board  of  penal  commissioners,  as  estab- 
lished by  Article  I,  Chapter  48,  Revised 
Statutes  of  Missouri,  1939,  with  amendments 
thereto,  is  hereby  abolished  and  discon- 
tinued and  all  powers  and  duties  over 
activities  and  institutions  pertaining  to. 
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controlled  by  and  administered  through  the 
board  of  penal  commissioners,  shall  henceforth 
be  vested  in  and  administered  through  the. 
department  of  corrections,  together  with 
any  additional  powers  and  duties  which  may 
herein  or  hereafter  be  assigned  to  the  de- 
partment. " 

By  the  foregoing  section  the  supervision  and 
management  of  "penal,  correctional  and  reformatory 
institutions  of  the  state"  are  vested  in  the  Depart- 
ment of  Corrections.  Thus  the  penitentiary  and  the 
Intermediate  Reformatory  are  both  under  the  super- 
vision and  management  of  the  same  department. 

Sections  10  and  11,  page  726-727,  Laws  1946, 
provide  as  follows j 

"There  is  hereby  created  and  established 
within  the  department  of  corrections  a 
division  of  penal  institutions.  The  division 
of  penal  institutions  shall  be  the  successor 
to  and  shall  possess  and  exerelse  all  the 
powers  and  duties  of  the  commission  of 
penal  institutions  with  respect  to  insti- 
tutions and  activities  pertaining  to 
intermediate  and  adult  offenders,  ineluding 
all  such  powers  and  duties  not  specifically 
repealed  by  this  act,  in  addition  to 
possessing  other  powers  and  duties  estab- 
lished by  this  act.? 


"In  all  laws  of  Missouri  or  parts  thereof, 
the  words  ‘department  of  corrections'  shall 
be  substituted  for  the  words  'commission  of 
penal  institutions'  with  respect  to  insti- 
tutions and  activities  pertaining  to  inter- 
mediate and  adult  offenders.  Said  depart- 
ment shall  hold  and  exercise  control  and 
Jurisdiction  over  all  intermediate  and  adult 
correctional  and  penal  institutions  and 
activities  in  this  state,  except  such 
powers  and  duties  as  may  be  assigned  to 
the  board  of  probation  and  parole,  supported 
in  whole  or  in  part  by  the  direct  appropria- 
tion of  money  out  of  the  state  treasury, 
including  the  state  penitentiary,  the  women's 
branch  of  the  state  penitentiary,  the  inter- 
mediate reformatory  for  young  men  at  Algoa, 
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and  over  any  other  correctional  Institution 
for  intermediate  and  adult  offenders  as  nay 
hereafter  he  established;  and  over  all  the 
branches  of  such  institutions,  and  over  all 
the  real  estate,  building,  equipment,  machinery, 
facilities  and  products  properly  belonging 
to  or  used  by  or  in  connection  with  said 
^institutions  and  branches  thereof,  and  over 
the  activities  of  these  institutions  and 
branches;  and  the  department  shall  make  and 
enforce  such  orders  and  findings  as  it  may 
from  time  to  time  deem  necessary  and  proper 
in  the  management  of  all  institutions  and  per- 
sons committed  to  its  control  and  shall  be 
vested  with  and  possessed  with  all  other 
powers  and  duties  necessary  and  proper  to 
enable  it  to  carry  out  fully  and  effectively 
all  the  purposes  of  this  act. " 

By  Beotlons  10  and  11,  supra,  all  the  power#  and 
duties  formerly  exercised  by  the  Commission  of  Penal 
Institutions  with  respect  to  the  Intermediate  Reformatory 
are  now  vested  in  the  Division  of  Penal  Institutions 
of  the  Department  of  Corrections,  and  we  turn  now  to 
see  what  those  powers  were. 

Section  9109,  R.  S.  1939,  reads  as  follows: 

"The  intsrmedlate  reformatory 'for  young  men 
Shall  be  under  the  management  of  the  depart- 
ment of  penal  Institutions,  but  it  shall 
be  established  separate  and  apart  from  the 
Missouri  penitentiary  and  also  the  Missouri 
training  school  for  boys  now  located  at 
Boonvllle.* 

Section  9119  provides  for  the  establishment  of 
industries  in  the  Intermediate  Reformatory,  and  reads 
as  follows: 

*It  shall  be  the  duty  of  the  department  of 
penal  institutions  to  provide  for  teaching 
the  Inmates  in  the  common  branches  of  an 
English  education;  also  In  profitable  and 
useful  trades  and  to  offer  such  employment 
in  industries,  agriculture  and  such  other 
vocations  as  will  enable  them,  upon  their 
release,  to  more  surely  earn  their  own  support 
and  make  self-reliant  and  self-supporting 
citizens,  and  as  will  contribute  materially 
to  the  support  of  the  institution. * 
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By  the  two  proceeding  sections  It  Is  provided 
that  industries  shall  he  established  to  furnish  employ- 
ment for  the  Inmates  of  the  Intermediate  Reformatory, 

Sections  9124,  9125  and  9X46,  R.  S.  1939,  deal 
with  the  financial  affairs  of  the  Intermediate  Reformatory, 
and  they  read  as  follows: 

Section  9124: 

"The  commission  shall  attend  to  the  financial 
concerns  of  the  intermediate  reformatory 
for  young  men  and  shall  pay  into  the  state 
treasury  all  moneys  received  by  them  on 
account  of  the  Institution,  and  shall teep 
in  suitable  books  regular  and  complete 
accounts  of  all  moneys  received,  and  from 
what  source,  and  shall  have  vouchers  for 
all  money  disbursed.  The  books  shall 
exhibit  the  profits  or  losses  of  each 
branch  of  manufacturers,* 

Section  9125: 

"The  commission  shall,  on  or  before  £he 
tenth  day  of  each  month,  deposit  with  the 
state  treasurer  all  moneys  which  have  been 
received  by  it  from  any  contractor  or  other 
person,  or  for  any  article  manufactured  or 
sold  for  the  state,  or  any  money  received 
from  any  other  source  belonging  to  the 
state,  same  having  been  divided  as  provided 
in  Section  9093,  taking  his  receipt  therefor, 
which  receipt  shall  be  filed  with  the  monthly 
statement  of  the  commission,  as  herein  pro- 
vided, and  the  state  treasurer  shall  taks 
charge  of  same  and  pay  it  out  only  for  the 
use  and  support  of  said  prison,  upon  the 
warrant  of  the  state  auditor,  which  shall 
be  drawn  on  the  requisition  of  the  com- 
mission. And  said  commission  shall,  on 
or  befors  the  tenth  day  of  each  month, 
make  and  enter  in  proper  books  a full  and 
aocurate  account  of  all  moneys  reosived 
and  expended,  on  what  account  received 
or  expended,  and  shall  accompany  said 
statement  with  proper  vouchers  therefo*, 
and  pay  out  said  funds  as  directed  in 
Sections  9099,  9100  and  9101, * ^ 
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Seetion  9146 : 

“All  money*  derived  from  the  sales  of  any 
articles  manufactured  in  any  of  said  indus- 
tries in  this  article  referred  to,  shall 
be  collected  by  said  board  and  paid  into 
the  treasury  of  the  state  to  the  credit 
of  the  following  funds?  Said  board  shall 
ascertain  and  determine  on  the  first  of 
each  month  from  the  books,  records  and 
accounts  kept  showing  the  business  opera- 
tions of  the  intermediate  reformatory,  the 
amount  of  money  received  each  month  due 
to  the  purchase  of  raw  material  for  use  and 
manufacture,  and  said  sum  wjien  so  determined 
shall  be  deposited  in  the  1 revolving  fund*, 
and  said  board  shall  further  determine  what 
part  of  said  receipts  are  due  to  labor  and 
other  profits  In  the  operation  of  said  inter- 
mediate reformatory,  and  said  amount  shall 
be  deposited  in  the  ’earning  fund;’  and  it 
is  hereby  made  the  duty  of  the  treasurer 
of  the  state  to  carry  on  the  books  of  his 
office  as  separate  accounts  the  said 
•revolving  fund*  and  said  ’earning  fund*' 

Said  ’revolving  fund'  shall  not  be  used  In 
whole  or  in  part  for  any  purpose  or  pur- 
poses other  than  those  named  in  sections 
9095,  9096  and  9097*  The  money  deposited 
in  the  'earning  fund'  ehall  be  used  by  the 
prison  board  for  the  use  of,  support  and 
maintenance  of  said  prison,'  and  such 
expenses  as  come  under,  section  9052,  and  the 
treasurer  shall  pay  same  upon  the  warrant 
of  the  state  auditor  which  shall  be  drawn 
on  the  requisition  of  the  board*  * 


Sections  9124,  9125  and  9146,  supra,  provide 
arrangements  for  handling  the  funds  of  the  Intermediate 
Reformatory  which  are  the  same  as  those  provided  for 
handling  the  funds  of  the  Penitentiary  as  set  forth 
In  Sections  9097  and  9098.  When  a sale  is  made  of 
articles  manufactured  by  either  institution,  the  pro- 
ceeds are  to  be  divided  as  set  forth  in  Section  9098 
and  then  deposited  to  the  respective  funds  mentioned 
in  Section  9093.  Section  9125  provides  that  the 
proceeds  from  the  sale  of  articles  manufactured  by  the 
Intermediate  Reformatory  shall  be  divided  as  provided 
by  Section  9098  and  then  deposited  in  “the  ’revolving 
fund'*  and  “the  'earning  fund'*.  The  only  revovllng 


fund  provided  for  by  law  1*  that  provided  for  In 
Sections  909?  and  9098,  and  the  only  earning  fund  is 
that  provided  for  by  Section  9098.  Therefor*®,  the 
money  realized  from  the  sales  of  articles  manufactured 
by  either  industries  connected  with  the  Penitentiary 
or  those  connected  with  the  Intermediate  Reformatory 
are  deposited  in  the  same  funds  and  by  the  same  agency. 
How  much  any  one  industry  deposits  to  said  fund  or 
withdraws  from  said  fund  is  a matter  of  bookkeeping. 
Whether  a sale  be  made  on  behalf  of  the  Penitentiary 
or  the  Intermediate  Reformatory,  the  Department  of 
Corrections  makes  the  sale,  divides  the  proceeds  and 
deposits  the  money  in  the  same  fund.  When  a transfer 
of  products  between  the  Penitentiary  and  the  Inter- 
mediate Reformatory  occurs,  no  sale  is  in  fact  made. 

If  a warrant  were  to  be  Issued  for  such  a transfer, 
it  would  be  issued  by  the  Department  of  Corrections, 
payable  to  the  order  of  the  Department  of  Corrections 
and  deposited  by  the  Department  of  Correetione  In  the 
funds  which  are  used  by  the  Department  of  Correetione 
for  the  operation  of  both  the  Penitentiary  and  the 
Intermediate  Reformatory.  Ho  purpose  would  be  served 
in  going  through  such  a procedure.  Proper  debits  and 
credits  would  show  which  industry  produced  and  which 
received  the  products  transferred,  and  the  revolving 
and  earning  funds  would  be  the  same  as  If  warrants 
were  issued  against  and  thereafter  deposited  to  the 
same  funds.  The  amount  of  said  funds  would  not  be 
changed  by  either  method  of  handling  such  transfers. 

At  such  stated  intervals  as  the  Department  of  Corrections 
may  think  proper,  it  can  settle  the  accounts  between 
the  two  institutions  in  order  that  a clear  picture 
of  the  operations  of  the  two  institutions  can  be 
more  readily  sy^en. 

Conclusion 

It  Is,  therefore,  the  opinion  of  this  office 
that  ftranaactions  between  the  Penitentiary  and  the 
Intermediate  Reformatory  may  be  handled  by  a system 
of  debits  and  credits  with  settlements  periodically 
on  a net  basis  and  that  it  is  not  necessary  to  issue 
warrants  in  payment  of  articles  transferred  from  one 
of  said  Institutions  to  the  other. 

' Tours  very  truly, 


APPROVED i 


mmrwrm 

Assistant  Attorney  General 


E.  Ti^LOk,  Attorney  General 
HHK/vlv 
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REFUNDS  FROM  STATE  TREASURY:  Section  9.061  of  House-  Bill  No.  445 
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of  the  64th  General  Assembly  held  void. 


December  11 f 1947 


Mr.  B.  If.  Howard,  Comptroller 
Department  of  Revenue 
Jefferson  City,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  request  for  an  official  opinion  of 
this  office  with  respect  to  the  validity  of  the  appropriation  found 
in  Section  9.061  of  House  Bill  No.  445  of  the  64th  General  Assembly. 


The  appropriation  in  question  reads  as  follows: 

"Section  9.061.  There  is  hereby  appro- 
priated out  of  the  State  Treasury,  charge- 
able, to  the  General  Revenue  Fund,  the  sum 
of  One  Thousand  Seven  Hundred  Ten  Dollars 
($1,710.00)  for  the  period  beginning  Janu- 
ary S,  1947,  and  ending  June  30,  1947,  for 
the  relief  of  the  S.  S.  Kresge  Company  be- 
cause of  the  over-payment  of  foreign  cor- 
poration qualification  taxes." 


It  is  our  thought  that  the  above  appropriation  is  violative 
of  Section  23  of  Article  III,  subsection  7 of  Section  40  of  Arti- 
cle III,  and  Section  22  of  Article  IV  of  the  Constitution  of  Mis- 
souri . 

Further,  assuming  that  the  payment  was  voluntarily  made  by 
the  corporation  referred  to  in  the  appropriation  act,  we  think  the 
case  falls  within  the  rule  declared  by  the  Supreme  Court  in  Couch  v. 
Kansas  City,  127  Mo.  436,  holding  that  voluntary  payment  of  taxes 
may  not  be  recovered  where  such  payment  is  made  as  a result  of  a 
mistake  of  law. 

For  the  reasons  mentioned,  it  is  our  opinion  that  Section 
9.06l  of  House  Bill  No.  445  of  the  64th  General  Assembly  is  void. 

Very  truly  yours, 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 


WILL  F,  BERRY,  Jr. 
Assistant  Attorney  General 


WFB:HR 


Dear  Sir: 


We  have  your  letter  of  recent  date  which  read#  as 
follows : 

"Section  9*100,  House  Bill  445,  provides 
for  payments  totaling  $370*91  chargeable 
to  the  Escheats  Fund.  We  will  appreciate 
' an  opinion  as  to  whether  ar  not  these  pay- 
ments can  be  made  without  receiving  a 
Court  Order."  ' 

Xt  is  presumed  that  all  of  the  above  monies  in  the 
escheat  fund  have  been  ordered  placed  in  said  fund  by  court 
order. 

H.D.  445  is  an  appropriation  act.  Section  9.100 
reads  as  follows! 

"There  is  hereby  appropriated  out  of  the 
State  Treasury,  chargeable  to  the  Escheats 
Fund,  the  sura  of  Three  Hundred  Seventy 
Dollars  and  Ninety-one  Gents  ($370,91/, 
for  the  purpose  of  paying  the  following 
rightful  owners  the  following  amounts  t 
Mrs.  Stella  M.  Reid,  Aurora, 

Mo . | Due  from  the  Bank  of  Aurora, 

Aurora,  Mo,  •••.*•'••••  .$32,18  " 

(Here  follow  other  names  and  amounts 
similar  to  the  foregoing, ) 

The  foregoing  section  undertakes  to  appropriate 
money  from  the  Escheats  Fund,  That  fund  is  provided 
for  by  Sections  620  and  621,  R.  3*  1939.  Said  sections 
read  as  follows ! 
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Soot ion  620; 

"If  any  person  die  intestate,  seized  of  any 
real  or  personal  property,  leaving  no  helre 
or  representatives  capable  of  inheriting 
the  same;  or,  if  upon  final  settlement  of 
an  executor  or  administrator,  there  is  a 
balance  in  his  hands  belonging  to  some 
legatee  or  distributee  who  is  a non-resi- 
dent or  who  is  not  in  a situation  to  receive 
the  same  and  give  a discharge  thereof  or 
who  does  not  appear  by  himself  or  agent 
to  claim  and  receive  the  same;  or,  if  upon 
final  settlement  of  an  assignee  for  the 
benefit  of  creditors,  there  shall  remain 
in  his  possession  any  unclaimed  dividends; 
or,  if  upon  final  report  of  any  sheriff  to 
the  court,  it  Is  shown  that  the  interests 
in  the  proceeds  of  the  sale  of  land  in 
partition  of  certain  parties,  who  are  absent 
from  the  state,  who  are  non-residents*  who 
are  not  known  or  named  in  the  proceedings,  7 
or  who*  from  any  cause,  are  not  in  a situa- 
tion to  receive  the  same*  are  in  his  hands 
unpaid  and  unclaimed;  or*  if*  upon  final 
settlement  of  the  receiver  of  any  company 
or  corporation  which  has  been  doing  busi- 
ness In  this  state*  there  is  money  in  his 
hands  unpaid  and  unclaimed,  in  each  and 
every  such  instance  such  real  and  personal 
estate  shall  escheat  and  vest  in  the  state* 
subject  to  and  in  accordance  with  the  pro- 
visions of  this  chapter*" 


Section  621: 

"Within  one  year  after  the  final  settlement 
of  any  executor  or  administrator,  assignee, 
sheriff  or  receiver,  all  moneys  in  h^s  hands 
unpaid  or  unclaimed,  as  provided  in  section 
620,  shall,  upon  the  order  of  the  court  in 
which  such  settlement  is  made,  be  paid  into 
the  state  treasury.  And  the  state  treasurer 
shall  issue  to  him  a duplicate  receipt 
therefor,  one  of  whioh  shall  be  filed  with 
the  state  auditor,  who  shall  credit  him  with 
the  amount  thereof  and  charge  the  state 
treasurer  therewith.  All  such  moneys  so 
received  into  the  state  treasury  shall  be 
credited  into  a fund,  to  be  known  aid 
designated  as  ‘escheats.’" 


Apparently  the  receiver*  of  various  hanks  Have 
turned  over  to  the  State  Treasury  unclaimed  funds  in 
their  hands  at  the  close  of  the  liquidation  of  said 
hanks*  Sections  683  and  624  provide  how  money  paid 
into  the  State  Treasury  as  provided  by  Sections  620 
and  621  may  he  recovered  hy  those  claiming  same. 
Sections  623  and  624  read  as  follows; 

"Within  twenty-one, years  after  any  money 
has  heen  paid  into  the  state  treasury  hy 
an  executor  or  administrator,  assignee, 
sheriff  or  receiver,  any  person  who  appears 
and  claims  the  same  may  file  his  petition 
in  the  court  in  which  the  final  settlement 
of  the  executor  or  administrator,  assignee, 
sheriff  or  receiver  was  had,  stating  the 
nature  of  his  claim  and  praying  that  such 
money  he  paid  to  him,  a copy  of  which 
petition  shall  he  served  upon  the  prose- 
cuting attorney,  who  shall  file  an  answer 
to  the  same." 


"The  Court  shall  examine  the  said  claim, 
and  che  allegations  and  proofs,  and  if  it 
find  that  such  person  is  entitled  'to  any 
money  so  paid  into  the  state  treasury  it 
shall  order  the  state  auditor  to  issue 
his  warrant  on  the  state  treasurer  for  the 
amount  of  said  claim,  hut  without  Interest 
or  costs;  a copy  of  which  order,  under  seal 
of  the  court,  shall  he  a sufficient  voucher 
for  issuing  such  warrant, " 


- We  find  no  other  manner  provided  hy  law  for  the 
recovery  of  such  funds  hy  those  claiming  same.  The 
court  which  had  Jurisdiction  of  the  funds  originally 
must  make  a finding  and  order  in  favor  of  a claimant 
before  such  funds  can  he  withdrawn  from  the  State 
Treasury* 

Section  642  R.  S,  1939  provides  as  follows; 

"All  moneys  paid  into  the  state  treasury 
, under  the  provisions  of  this  chapter,  after 
remaining  therein  unclaimed  for  twenty- 
one  years,  shall  escheat  and  vest  absolutely 
in  the  state  and  he,  on  the  order  of  the  hoard 
of  fund  commissioners,  transferred  to  the 
public  school  fund*" 


It  will  be  seen  by  Sections  620  and  642,  supra, 
that  the  funds  do  not  become  state  funds  until  twenty- 
one  years  after  being  paid  into  the  State  Treasury. 
Section  620  provides  that  said  funds  shall  escheat 
and  vest  in  the  state  subject  to  and  In  accordance 
with  the  provisions  of  ihla ~e¥apter.  Section  is 
a part 'of  that  chapter,  and  it  provides  that  the  funds 
shall  escheat  and  vest  in  the  state  after  they  have 
remained  in  the  treasury  unclaimed  for  twenty-one  years. 
The  funds  sought  to  be  appropriated  by  H.  B.  445  have 
evidently  not  been  in  the  treasury  twenty-one  years. 
However,  if  said  funds  have  been  in  the  State  Treasury 
twenty-one  years  they  are  not  subject  to  appropriation 
by  the  Legislature.  Section  5,  Art.  IX  of  the  Consti- 
tution of  1945  definitely  earmarks  such  funds  as  a 
public  school  fund.  Said  section  reads  as  follows: 

"The  proceeds  of  all  certificates  of  indebted- 
ness due  the  state  school  fund,  and  all 
moneys,  bonds,  lands,  and  other  property 
belonging  to  or  donated  to  any  state  fund 
for  public  school  purposes,  and  the  net  pro- 
ceeds of  all  sales  of  lands  and  other  property 
and  effects  that  may  accrue  to  the  state  by 
escheat,  shall  be  paid  into  the  state  treassupy, 
and  securely  invested  under  the  supervision 
of  the  state  board  of  education,  and  eaoredly 
preserved  as  a public  school  fund  the  annual 
income  of  which  shall  be  faithfully  appro- 
priated for  establishing  and  maintaining 
free  public  schools,  and  for  no  other  uses 
or  purposes  whatsoever. * 

Under  the  foregoing  constitutional  provision,  the 
Legislature  cannot  appropriate  the  public  school  fund, 
but  can  only  appropriate  the  annual  income  from  it, 
and  that  income  can  be  appropriated  for  establishing 
and  maintaining  free  public  schools  and  for  no  other, 
purpose. 

Oonoluslqn 

It  is,  therefore,  the  opinion  of  this  office 
that  Section  9.100  of  H,  B.  445  of  the  Sixty- fourth 
General  Assembly  is  ineffective  and  that  before  persons 


named  as  beneficiaries  in  said  bill  can  be  paid  they 
must  secure  an  order  of  the  court  which  oriplnally  had 
Jurisdiction  of  the  funds  they  claim, 


Yours  very  truly, 


HARRY  H,  KAY  

Assistant  Attorney  General 


APPROVED: 


Ve,  TAYLOR 
Attorney  General 
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APPROPRIATIONS r Appropriation  available  for 

six  months  after  expiration 
of  period  for  which  made  to 
pay  obligations  lawfully 
incurred  during  said  period. 


December  I?,  1947 


Honorable  B.  H,  Howard 
State  Comptroller 
Department  of  Revenue 
Jefferson  City,  Missouri 


Dear  Sir* 


We  haye  your  letter  of  reoent  date  which  reads 
as  follows: 

wPlease  furnish  us  an  opinion  as  to  whether 
or  not  we  should  honor  a request  for  the 
payment  of  an  obligation  incurred  by  the 

issuance  of  a purchase  order  In  the  previous  ' 

appropriation  period.  In  other  words,  if 

the  order  was  issued  during  the  1946-47 

fiscal  period  and  delivery  of  the  goods  is 

not  made  before  the  appropriation  expires 

on  December  31,  1947,  can  payment  be  made 

and  charged  to  the  appropriation  for  the 

1947-48  fiscal  period? 

This  question  has  been  raised  by  various 
departments  througjit  the  state,  and  we  will 
appreciate  a reply  at  your  earliest  con- 
venience* '• 

The  Constitution  of  1946  made  marked  changes 
in  the  handling  of  state  finances.  Theretofore  appro- 
priations had  been  made  for  biennial  periods,  that  is, 
for  periods  of  two  calendar  years.  The  Constitution 
of  1946  prescribed  a fiscal  year  for  the  state  which 
runs  from  July  1 of  one  year  to  June  30  of  the  following 
year*  Section  23  of  Article  IV  of  said  Constitution 
reads  as  follows: 

'•The  flsoal  year  of  the  state  and  all  its 
agenoies  shall  be  the  twelve  months  beginning 
on  the  first  day  of  July  in  each  year.  The 
general  assembly  shall  mrike  appropriations 
for  one  or  two  flsoal  years,  and  the  63rd 
General  Assembly  shall  also  make  appropria- 
tions for  the  six  months  snding  June  30, 

1945  * * ft 


By  the  foregoing  provision,  the  fiscal  year  of  the 
state  does  not  correspond  to  a calendar  year,  but  it 
runs  from  July  1st  of  one  year  to  June  30th  of  the 
succeeding  year.  The  General  Assembly  is  required  to 
appropriate  money  for  either  one  or  two  fiscal  years. 
Section  28  of  Article  I?  of  said  Constitution  provides 
a s follows: 

"No  money  shall  be  withdrawn  from  the  state 
treasury  except  by  warrant  drawn  in  accordance 
with  an  appropriation  made  by  law,  nor  shall 
any  obligation  for  the  payment  of  money  be 
incurred  unless  the  comptroller  certifies 
. it  for  payment  and  the  state  auditor  certifies 
that  the  expenditure  is  within  the  purpose 
of  the  appropiration  and  that  there  is  in 
the  appropriation  an  unencumbered  balance 
sufficient  to  pay  It.  At  the  time  of  issuance 
each  such  certif ioation  shall  be  entered  on 
'the  general  accounting  books  as  an  encumbrance 
on  the  appropriation.  No  appropriation  shall 
confer  authority  to  incur  an  obligation  after 
the  termination  of  the  fiscal  period  to  which 
it  relates,  and  every  appropriation  shall 
expire  six  months  after  the  end  of  the 
period  fqr  which  made** 

Before  an  obligation  can  be  lawfully  Incurred, 
therefore,  there  must  be  a certification  that  there 
is  an  appropriation  to  cover  said  obligation  and  that 
there  is  an  unencumbered  balance  in  said  appropriation 
to  pay  the  obligation.  An  encumbrance  against  said 
appropriation  is  entered  upon  the  books  at  the  time 
the  obligation  is  made  so  that  it  will  be  oertain  that 
the  obligation  will  be  paid.  The  last  sentence  in  the 
laet  quoted  constitutional  provision  provides  that 
"No  appropriation  shall  confer  authority  to  incur  an 
obligation  after  the  termination  of  the  fisoal  period 
to  which  it  relates,"  That  is  to  say,  that  all  any  time 
during  the  fiscal  period  or  periods  for  which  an 
appropriation  is  made,  obligations  can  be  incurred 
against  said  appropriation,  but  such  obligations  cannot 
be  incurred  after  the  expiration  of  said  fiscal  period 
or  periods.  The  appropriation  Itself  does  not  expire 
until  six  months  after  the  end  of  the  fiscal  period 
or  periods  for  which  it  was  made.  That  means  .that  the 
appropriation  is  available  for  six  months  beyond  said 
fiscal  period  or  periods  for  the  payment  of  obligations 
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whleh  were  legally  incurred  during  such  period  or  periods. 
In  other  words,  obligations  incurred  on  behalf  of  the 
state  must  be  paid  out  of  appropriations  made  for  the 
period  or  periods  in  which  eald  obligations  are  incurred, 
and  if  such  obligations  are  legally  incurred,  they  can 
be  paid  at  any  time  during  said  period  or  periods  and  { 
six  months  thereafter* 


Conclusion 

It  is,  therefore,  the  opinion  of  this  office 
that  obligations  lawfully  incurred  on  behalf  of  the 
state  must  be  paid  out  of  appropriations  made  for  the 
fiscal  period  or  periods  in  which  said  obligations 
are  Incurred,  but  that  payment  of  such  obligations 
can  be  made  at  any  time  within  six  months  after  the 
expiration  of  the  period  or  periods  for  which  the 
proper  appropriation  was  made* 

lours  very  truly. 


HARR!  H.  KAY 

Assistant  Attorney  General 

APPROVED: 


J.  E*  TAYLOR 
Attorney  General. 

HHK/vlv 
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COMPENSATION  OF  COUNTY  COLLECTORS 
IN  COUNTIES  OF  .THE  SECOND  CLASS: 


March  24, 


j _ 

County,  collector  raaynoi 
any  compensation  for  his  services 
other  than  the  annual  salary  of 
$5,000.00.  , 


1947 


fTCed’1, 

vs] 


3h 

Mr,  Clifton  Hurst 
County  Collector 
Buchanan  County 
St,  Joseph,  Missouri 


D.ear  Sir: 

V/e  are  in  receipt  of  your  recent  request  for  an 
opinion,  based  on  the  following  state  of  facta: 

i "I  would  appreciate  your  interpretation 

of  House  Bill  No,  892  in  regard  to  the 
Collector's  salary. 

"Sec.  2 refers  to  all  fees,  commissions 
etc,  We  have  two  Drainage  Districts  In  / 
this  County  which  we  have  been  charging, 
as  allowed  by  law,  one  per  cent  on  cur- 
rent and  two  per  cent  on  delinquent  and 
as  I understand  the  new  law  we  will  not 
be  allowed  to.  retain  this  fee  in  the 
future. 

"Also  In  the  past  we  have  checked  lists 
for  the  Banks  and  Insurance  Companies 
for  which  we  made  no  charge,  however  we 
have  accepted  their  checks  as  donations 
or  gifts  which  I believe  Is  covered 
under  Section  4." 

Your  attention  is  called  to  Sections  2,  3 and  4 of 
House  Bill  No.  892,  which  are  as  follows: 

^Section  2.  The  county  collector,  in 
all  counties  of  the  second  class,  shall 
receive  as  compensation  for  his  services, 
an  annual  salary  of  $5000.00,  to  be  paid 
by  the  county,  in  twelve  equal  monthly 
Installments  out  of  the  county  treasury. 


Mr*  Clifton  Hurst 


Such  salary  shall  ba  In  lieu  of  all 
fees,  commissions,  penalties,  charges, 
and  other  compensation  now  charged, 
received  or  allowed  by  virtue,  of  any 
statute,  to  any  such,  collector  as  com- 
pensation for'  his  services, 

".Section  3,  The  county  collector,  in 

f all  counties  of  the  second  class,  shall 
be  entitled  to  have  and  to  appoint  such 
deputies  and  assistants  as  the  county 
collector,  with  the  approval  of  the 
county  court,  shall  deem  necessary  for 
the  prompt  and  proper  discharge  of  the 
office,  and  such  deputies  and  assistants, 
so  appointed,  shall  receive  such  salaries 
as  may  be  fixed  by  the  county  collector, 
with  the  approval  of  the  county  court. 

The  salaries  of  all  such  deputies  and 
assistants  shall  be  paid  by  the  county 
in  the  same  manner  as  the  salary  of  the 
county  collector  is  paid. 

"Section  4,  No  compensation  shall  be 
allowed  or  paid  any  such  collector,  his 
deputies  or  assistants,  except  that  and 
to  those  herein  expressly  provided  for, 
and  no  amount  shall  be  charged  to  the 
county  or  drawn  out  of  the  treasury  for 
the  services  of  any  deputy  or  assistant 
that  shall  not.  be  the  exact  amount  due 
said  deputy  or  assistant.  The  county 
collector  and  all  his  employees  are  here- 
by forbidden,  under  penalty  of  forfeiture 
of  office,  to  collect,  charge  or  retain, 
directly  or  indirectly,  any  compensation 
other  than  that  herein  allowed,” 

These  sections  definitely  prohibit  the  collector  or 
his  deputies  in  counties  of  the  second  class  from  charging 
or  retaining,  directly  or  indirectly,  any  compensation  for 
their  services  other  than  the  salaries  provided  therein. 


Mr*  Clifton  Hurst 
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Conclusion, 


It  is,  therefor®,  the  opinion  of  this  department  that 
collectors  or  their  deputies  In  counties  of  the  second 
class  may  not  charge  or  retain,  dlrebtly  or  Indirectly,  any 
fee  or  compensation  for  their  services  other  than  the  annual 
salary  of  $5,000*00  for  the  collector  and  the  salary  for  the 
deputy  as  fixed  by  the  collector*  The  penalty  for  retaining 
any  other  fee  or  compensation  is  forfeiture  of  office. 


Respectfully  submitted. 


W.  BRADY  DUNCAN 

Assistant  Attorney  General 

APPROVED: 


J,  E'.  TAYLOR 
Attorney  General 
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CONSERVATION  COMMISSION:  A misdemeanant  cannet  be  prosecuted  in 
CRIMINAL  LAW:  a magistrate  court  prior  to  the  filing 
MISDEMEANOR:  of  an  information  by  the  prosecuting 

attorney. 


April  16,  1947 


Honorable  W.  R.  J.  Hughes 
Prosecuting  Attorney 
Iron  County 
Ironton,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion,  which  reads: 

"C.3.S.B.  366,  Section  6,  provides  as 
follows:  * Any  such  agent  may  arrest, 

without  warrant,  any  person  caught  by 
him  or  in  his  view  violating  or  who  has 
good  reason  to  believe  is  violating  or 
has  violated  this  Act  or  any  such  rules 
and  regulations,  and  take  such  person 
forthwith  before  a mar.letrate  or  any 
court  having  jurisdiction,  who  shall 
proceed  without  delay  to  hear,  Ary  and 
determine  the  matter  as  in  other  criminal 
cases.* 

"The  part  I have  underscored  is  mislead- 
ing to  me  and  I shall  be  pleased  to  re- 
ceive your  interpretation.  Evidently, 
an  attempt  is  here  made  to  expedite  the 
handling  of  game  violations,  and  it  seems 
to  indicate  that  the  magistrate  himself 
can  proceed  to  try  the  matter  without 
waiting  for  the  filing  of  an  information 
by  the  Prosecuting  Attorney#  In  this 
regard  it  is  in  conflict  with  the  general 
law  which  requires  the  filing  of  the  informa- 
tion before  any  hearing  of  any  sort  in  a 
misdemeanor  case. 

"What  I should  like  to  know,  for  the  con- 
venience of  the  agents  who  operate  in  this 
territory,  is  this:  Is  the  magistrate  com- 
pelled, under  this  act,  to  proceed  immediately 
and  before  information  is  filed,  or  must  he 
await  the  filing  of  the  information  before 
assuming  jurisdiction?1* 


Hon.  W.  R.  J,  Hughes 
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The  particular  provision  of  the  law  that  you  wish  con- 
strued is  Section  6 of  Senate  Committee  Substitute  for  Senate 
Bill  No.  366,  passed  by  the  63rd  General  Assembly,  which  reads: 

"Every  authorized  agent  of  the  Commission 
shall  have  the  same  power  to  serve  criminal 
process  as  sheriffs  and  marshals,  only  in 
such  cases  as  are  violations  of  thiB  Act 
and  rules  and  regulations  of  the  Commission, 
and  have  the  same  right  as  sheriffs  and 
marshals  to  require  aid  in  the  execution  of 
such  process.  Any  such  agent  may  arrest, 
without  warrant,  any  person  caught  by  him 
or  in  his  view  violating  or  who  he  has  good 
reason  to  believe  is  violating,  or  has 
violated  this  Act  or  any  such  rules  and 
regulations,  and  take  such  person  forthwith 
before  a magistrate  or  any  court  hiving 
jurisdiction  . ' who  shall  pro c eed  without  de- 
lay to  hear 7 try  and!  determine  the  matter 
as  in  other  criminal  cases."  (Underscoring 
ours . ) 

The  question  to  be  determined  is  as* follows:  Is  the 
magistrate,  under  the  foregoing  provision,  required  to  hear, 
try  and  render  judgment  in  a misdemeanor  before  an  information 
is  filed  by  the  prosecuting  attorney  with  the  magistrate? 

At  first  blush  it  appears  that  the  General  Assembly  did 
Intend  for  the  magistrate  to  hear  the  case  and  render  judgment 
prior  to  the  filing  of  an  information,  but  In  construing  the 
law,  we  must  not  only  examine  and  construe  the  one  provision, 
but  all  other  law  relative  to  the  same  subject  matter  should  be 
construed  together,  and,  if  possible,  harmonized  and  give  effect 
to  all  provisions.  In  Whalen  v.  Buchanan  County,  342  Mo.  33» 

111  S.W.  (2d)  177,  l.c.  130,  the  court  said: 

* * Statutes  relating  to  the  same  subject 
are  to  be  construed  together  and,  if  possible, 
harmonized  and  effect  given  to  all  provisions. 

See  also  State  v.  State  Tax  Commission,  153  S.W.  (2d)  43> 
l.c.  45  (4). 

Section  6,  S.C.S.S.B.  No.  366,  relates  to  the  enforcement 
of  rules  and  regulations  adopted  by  the  Conservation  Commission 
of  the  State  of  Missouri.  Senate  Bill  No.  193,  passed  by  the 


Hon*  W.  R*  J.  Hughes 


63rd  General  Assembly,  the  same  body  that  passed  S.C.S.S.B. 

No.  366,  provides,  under  Section  2 thereof,  that  prosecutions 
before  a magistrate  for  misdemeanor  shall  be  by  information. 

Section  3 of  said  act  requires  all  such  Information  shall  be 
made  by  the  prosecuting  attorney  and  filed  with  the  magistrate 
as  soon  as  practicable  and  before  the  party  or  parties  accused 
shall  be  put  upon  trial.  Section  5 of  said  act  requires  the 
magistrate,  before  whom  complaints  are  filed,  to  forthwith 
forward  such  complaints  to  the  prosecuting  attorney,  and  said 
provision  requires  the  prosecuting  attorney,  if,  upon  investi- 
gation of  facts  and  hearing  the  complainant,  determines  that 
the  offense  was  committed  and  that  a case  against  the  accused 
can  be  made,  shall  immediately  file  his  information  before  the 
magistrate.  Section  7 of  the  same  act  further  provides  in 
certain  cases  that  the  accused  shall  not  be  put  upon  trial  for 
any  offense  until  he  shall  be  charged  therewith  by  information. 

We  are  of  the  opinion  that  Section  6 of  S.C.S.S.B.  No.  366 
and  Senate  Bill  No.  193,  supra,  can  be  construed  harmoniously  and 
reasonable  construction  given  each  and  every  provision  thereof. 

S.C.S.S.B.  No.  366  deals  specifically  with  the  enforcement 
of  fish  and  game  laws  and  rules  and  regulations  of  the  Conservation 
Commission.  Section  6 of  said  act  in  part  provides  that  the  agent 
shall  bring  forth  the  violator  before  a magistrate  or  any  court 
having  jurisdiction,  who  shall  proceed  without  delay  to  hear,  try 
and  determine  the  matter  as  in  other  criminal  cases.  You  will 
notice  the  underscoring  refers  to  "as  in  other  criminal  cases." 
Senate  Bill  No.  193  > supra,  prescribes  the  procedure  in  magistrate 
courts  in  case  of  misdemeanors  and  at  this  time  is  the  law  to  be 
followed  in  proceeding  against  a misdemeanant  for  violating  rules 
and  regulations  of  said  Commission.  There  is  also  a well  estab- 
lished rule  of  statutory  construction  that  the  Legislature,  in 
enacting  laws  is  presumed  to  know  the  law  in  effect  at  the  time 
of  passing  same  and  take  such  laws  into  consideration;  also,  they 
are  presumed  to  know  any  judicial  construction  placed  on  said  laws 
by  the  courts.  (See  Reed  v.  Goldneck,  £6  S.W.  1104,  112  Mo.  App. 
310.  Also,  Graves  v.  Little  Tarkio  Drainage  District,  345  Mo, 

557,  134  S.iv,  (2d)  70.)  This  being  true,  the  Legislature  must  have 
had  in  mind  Section  17,  Article  I of  the  Constitution  of  Missouri 
1945,  which  prohibits  the  prosecution  of  any  misdemeanant  other  than 
by  indictment  or  information,  and  reads: 

"That  no  person  shall  be  prosecuted  criminally 
for  felony  or  misdemeanor  otherwise  than  by 
indictment  or  information,  which  shall  be  con- 
current remedies,  but  this  shall  not  be  applied 
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to  cases  arising  in  the  land  or  naval  forces 
or  in  the  militia  when  in  actual  service  in 
time  of  war  or  public  danger,  nor  to  prevent 
arrests  and  preliminary  examination  in  any 
criminal  case,” 

The  foregoing  constitutional  provision  makes  an  exception 
to  the  filing  of  an  Indictment  or  information,  prior  to  prosecu- 
tion, when  to  do  so  it  will  prevent  arrest  and  is  not  necessary 
before  hearing  preliminary  examination  in  any  criminal  case. 
However,  that  exception  does  not  apply  to  one  charged  with  having 
committed  a misdemeanor,  for  the  person  so  charged  in  such  case 
is  not  provided  with  a preliminary  examination.  Such  preliminary 
examinations  only  apply  in  case  of  a felony.  So,  for  sake  of 
argument  only,  if  the  foregoing  act  should  be  construed  as  to  hold 
that  a magistrate  may  proceed  to  hear,  try  and  determine  the  matter 
prior  to  the  filing  of  an  information  by  the  prosecuting  attorney, 
then  under  the  foregoing  constitutional  provision  such  acts  would 
be  held  in  direct  violation  thereof,  and  at  least  that  part  of 
said  acts  in  conflict  with  the  foregoing  constitutional  provision 
would  be  held  unconstitutional  and  of  no  effect.  However,  we 
believe  there  is  no  conflict,  and  that  Section  6 of  S.G.S.S.B. 

No.  366  means  that  the  magistrate  shall  hear  the  matter  without 
delay  and  as  provided  in  other  criminal  oases,  refers  to  the 
procedure  under  Senate  Bill  Mo.  193,  supra. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  a 
magistrate  cannot  try  a person  charged  with  a misdemeanor  in 
his  court  until  the  prosecuting  attorney  has  filed  an  informa- 
tion in  such  case  with  the  magistrate  as  provided  in  Senate  Bill 
No.  193 » supra. 


Respectfully  submitted, 


AUBREY  R.  HAMMETT,  £r. 

APPROVED:  ^ Assistant  Attorney  General 


jTwrrmm — 

Attorney  General 
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SHERIFFS  IN  THIRD  CLASS  COUNTIES: 


Sheriff  may  not  retain  an  arrest 
fee  or  mileage  for  apprehending 
a person  in  Missouri  who  is 
charged  with  a felony  in  another 
state. 


May  27,  1947 


6/ 


J 


Mr,  David  E,  Impey 
Prosecuting  Attorney 
Texas  County 
Houston,  Missouri 


Dear  Sir: 

This  department  Is  in  receipt  of  your  request  for  an 
opinion,  based  upon  the  following  facts; 

"I  should  like  your  opinion  as  to 
whether  a Missouri  Sheriff  who  is 
paid  an  arrest  fee  and  mileage  for 
apprehending  a defendant  on  gi  felony 
charge  in  another  state  and  turning 
him  over  to  the  foreign  officer  is 
entitled  to  retain  such  fee  and  mile- 
age or  is  required  to  account  for  it 
as  other  criminal  costs." 

Your  attention  is  called  to  House  Bill  No.  899,  Section 
3,  Laws  of  Missouri  1945,  page  1562,  applying  to  sheriffs  in 
third  class  counties,  Maid  Section  3 is  as  follows: 

"It  shall  be  the  duty  of  the  sheriff 
in  counties  of  the  third  class  to  charge 
an*!  collect  in  all  instances  every  fee, 
both  civil  and  criminal,  including  mile- 
age, accruing  to  his  office  by  law,  ex- 
cept such  criminal  fees  as  are  chargeable 
to  the  county,  and  such  sheriff  shall, 
at  the  end  of  each  month,  file  with  the 
county  court  a report  of  all  fees  charged 
and  collected  during  said  month,  stating 
for  what  act  said  fees  were  charged  and 
collected,  together  with  the  names  of  the 
persons  paying  or  who  are  liable  for  same, 
which  report  shall  be  verified  by  the 
oath  or  affirmation  of  such  sheriff.  It 
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shall  be  the  duty  of  such  sheriff  upon 
' the  filing  of  said  report  to  forthwith 

pay  over  to  the  county  treasurer  all  fees 
arising  in  connection  with  the  lnvestlga-  , 
tion,  arrest,  proseoution,  custody,  care, 
commitment  and  transportation  of  persons 
aocused  of  or  convicted  of  a criminal 
offense  during  the  month  and  required  to 
be  shown  in  said  monthly  report,  taking  a 
duplicate  reeeipt  therefor,  one  of  which 
shall  be  filed  in  his. of flee  and  one  in 
the  office  of  the  clerk  of  the  county  court 
and  every  such  sheriff  shall  be  liable  on 
his  offioial  bond  for  all  such  criminal 
s fees  collected  and  not  ao counted  far  by  him 
and  paid  into  the  county  treasury!  provided 
that  he  shall  retain  all  fees  collected  by 
him  in  civil  matters," 

The  provisions  of  this  section  require  that  all  fees 
accruing  to  the  sheriff's  office  in  connection  with  his 
criminal  duties  shall  be  accounted  for  and  turned  in  to  the 
county  treasurer.  It  makes  no  distinction  between  cases 
arising  in  Missouri  and  those  outside  of  this  state. 


Conclusion. 


It  is,  therefore,  the  opinion  of  this  department  that 
a sheriff  in  counties  of  the  third  class  may  not  retain 
arrest  fees  or  mileage  for  apprehending  a defendant  in  his 
county  on  a felony  charge  for  another  state,  but  that  he 
must  account  for  this  fee  and  remit  same  to  the  county 
treasurer  in  his  monthly  report. 


Respectfully  submitted. 


' W,  BRADY  DUNCAN 

APPROVED:  Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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> COUNTY  BLA^D  OF  EQUALIZATION; 
COUNTY  JUDGES; 

COUNTY  CLERK: 

COUNTY  SURVEYOR: 

'COUNTY  SHERIFF: 


County  judges,  county  clerk, 
county  surveyor  and  sheriff 
in  third  class  counties  may 
receive  compensation  as  members 
of  County  Board  of  Equalization. 


August  llf,  1947 


Honorable  David  E.  Impey 
prose outing  Attorney 
Texas  County 
Houston,  Missouri 


Dear  Mr.  Impey; 

This  is  in  reply  to  your  letter  of  August  9,  1947* 
requesting  an  official  opinion  from  this  department,  which 
reads  as  follows; 

"I  request  an  opinion  as  to  the  com- 
pensation, if  any,  to  be  paid  in  this 
county  to  the  County  Judges,  the  County 
Surveyor,  the  Sheriff  and  County  Clerk 
for  their  services  as  members  of  the 
County  Board  of  Equalization. 

In  this  county  the  Judges  of  the  County 
Court,  the  County  Clerk  and  Sheriff  are, 
of  course,  on  salaries.  Section  11008, 

Revised  Statutes  as  amended  by  House  Bill 
467,  63rd  General  Assembly,  approved 
December  6,  1945  (Laws  1945,  L.C.  1778), 
appears  to  be  controlling,  but  I am 
puzzled  by  the  fact  that  Shepard's 
Missouri  Citations,  June  Issue,  1947, 

Volume  XXXVII,  No.  2,  under  Section 
11008,  cites  'Art.  3A  Section  11008.3, 

11008.4,  etc.,  to  11008.34,'  aad-  indi- 
cates an  amendment  in  1947  hy  Senate  Bill 
No*  l43 • I have  requested  and  have  been 
unable  to  secure  any  such  act  or  any  in- 
formation concerning  it.  Hence,  this 
request  for  your  opinion." 

This  will  advise  you  that  Section  11008,  Mo.  R.S.A., 
is  controlling  in  this  matter.  The  reference  made  in 
Shepard's  Missouri  Citations,  June  Issue,  1947,  Volume 
XXXVII,  No.  2,  under  Section  11008,  is  to  Senate  Bill  No. 
143  of  the  64^h  General  Assembly,  which  amends,  in  part. 
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the  act  setting  up  the  State  Department  of  Revenue,  as 
found  in  Sections  11008.1  through  11008.18.  Said  act  was 
apparently  placed  at  this  particular  place  in  the  Missouri 
Revised  Statutes  Annotated  merely  for  the  purpose  of  classi- 
fication, and  has  no  bearing  on,  or  reference  to,  the  subject 
matter  of  Section  11008,  which  reads  as  follows* 

"The  judges  of  the  county  court,  the 
county  surveyor,  the  eounty  assessor, 
the  sheriff,  the  county  clerk,  and  those 
sitting  as  members  as  may  otherwise  be 
provided,  shall  receive  five  dollars  per 
day  for  each  day  they  shall  be  present 
- and  act  in  the  performance  of  their  duties 
as  members  of  the  county  board  of  equaliza- 
tion. provided,  that  the  above  county 
officers  who  are  now  or  may  hereafter  be 
compensated  by  salary  shall  not  be  entitled 
to  the  compensation  provided  in  this 
section." 

Your  attention  is  directed  to  an  opinion  rendered  by 
this  department  to  Mr.  W.  V.  Mayse.  Prosecuting  Attorney  of 
Harrison  County,  dated  July  16,  19 4&>  holding  that  members 
of  the  county  court  in  third  class  counties,  and  the  sheriffs 
of  third  class  counties,  are  entitled  to  the  compensation 
provided  in  Section  11008,  Mo.  R.S.A.,  when  present  and 
acting  in  the  performance  of  their  duties  as  members  of  the 
county  board  of  equalization.  We  are  enclosing  herewith  a 
copy  of  said  opinion. 

Section  24.9il-.ll->  Mo.  R.S.A.,  also  expressly  provides 
that  members  of  the  county  court  are  entitled  to  said  com- 
pensation, and  reads  as  follows; 

"In  addition  to  the  compensation  provided 
in  Section  1 of  this  act,  the  judges  of 
the  eounty  court  in  counties  of  the  third 
class  shall  receive  five  dollars  per  day 
for  each  day  they  shall  act  as  members  of 
the  county  board  of  equalization." 

County  surveyors  in  counties  of  the  third  class  are 
compensated  on  a fee  basis,  as  provided  in  Section  13425*1* 
Mo.  R.S.A.,  and,  therefore,  the  prohibition  in  Section  11008 
against  those  officers  compensated  by  salary  is  not  appli- 
cable. It  will  also  be  noted  that  Section  13425*1  expressly 
authorizes  a eounty  surveyor  to  receive  $5*00  per  day  for 
each  day  actually  engaged  in  serving  as  a member  of  the 
county  board  of  equalization.  It  is  quite  clear  then  that 
said  county  surveyor  is  entitled  to  receive  said  compensa- 
tion as  a member  of  the  county  board  of  equalization. 
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The  remaining  question  concerns  the  clerk  of  the  county 
court  in  counties  of  the  third  class.  Said  clerk  is  compen- 
sated by  salary  and,  at  first  blush,  it  would  seem  that  he 
is  prohibited  by  Section  11008  from  receiving  said  compen- 
sation as  a member  of  the  county  board  of  equalization.  How- 
ever, Section  13441«18»  Mo.  R.S.A.,  relating  to  the 
collection  of  fees  by  the  clerk  of  a county  court  in  counties 
of  the  third  class,  expressly  allows  said  clerk  to  receive 
and  retain  his  per  diem  as  Secretary  of  the  county  board  of 
equalization.  Said  section  provides,  in  part,  as  follows; 

” It  shall  be  the  duty  of  the  clerk  of  the 
county  court  in  counties  of  the  third 
class  to  charge  and  collect  in  all  cases 
every  fee  accruing  to  his  office  by  law, 
except  such  fees  as  are  chargeable  to  the 
county  including  his  per  diem  as  secretary 
of  the  board  of  equalization, 

Section  13i|J4.1»  18 , supra,  is  a special  statute  and  was 
enacted  and  made  effective  at  a later  date  than  Section 
11008  (Section  1341^1.18  effective  July  1,  194-6;  Section 
11008  effective  December  6,  1945) » and  Is  clearly  control- 
ling over  that  section.  Therefore,  said  clerk  of  the 
county  court  is  entitled  to  receive  $5*00  per  day  for  each 
day  that  he  is  present  and  acts  in  the  performance  of  his 
duties  as  secretary  of  the  county  board  of  equalization. 


Conclusion. 

It  is  the  opinion  of  this  department  that  the  members 
of  the  county  court,  the  clerk  of  the  county  court,  the 
county  surveyor  and  the  sheriff  of  Texas  County,  a county 
of  the  third  class,  are  entitled  to  receive  $5«00  per  day 
for  each  day  that  they  are  present  and  act  in  the  perform- 
ance of  their  duties  as  members  of  the  county  board  of 
equalization. 

Respectfully  submitted. 


DAVID  DONNELLY 
Assistant  Attorney  General 

APPROVED; 


J.  E.  TAYL'OK 

Attorney  General 

DD ; ml/ jy 
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EMPLOYMENT  BUREAUS  :* 


The  Baby  Sitters  Service,  an  organization 
furnishing  sitters  for  its  members,  is 
subject  to  the  provisions  of  Section  10161, 
R.S.  Mo.  1939. 


September  11,  1947 


FILED 


Mr,  Lon  N.  Irwin,  Director 
•Division  of  Industrial  Inspection 
Department  of  Labor  and  Industrial  Relations 
Jefferson  City,  Missouri 


Dear  Sir; 

This  is  in  reply  to  your  letter  of  August  11,  1947, 
wherein  you  requested  an  opinion  of  this  tie  pertinent  relative 
to  the  liability  of  a Baby  Sitters  Service  to  pay  the  license 
fee  required  by  Section  10161,  R.S.  Mo.  1939.  Said  letter 
reads  as  follows: 


"We  have  contacted  the  Baby  Sitters  Service, 
3109  North  Taylor,  St.  Louis,  Missouri,  which 
is  owned  and  operated  by  Dorothy  West,  who 
refers  baby  sitters  to  people  to  watch  their 
children. 

"We  have  issued  a license  for  this  same  thing 
in  the  City  of  St.  Louis  for  wnich  we  have 
received  a fee  of  V50.00  under  Section  10161, 
Employment  offices  or  agencies  to  obtain 
licenses— license  fees. 


"This  firm  has  obtained  a ruling  from  James 
Singer  of  Lewis,  Rice,  Tucker  and  Chubb, 

20#  North  Brodway,  St.  Louis,  Missouri,  who 
states  this  service  is  not  subject  to  the 
.^Q.OO  license  fee.  This  Division  feels 
that  we  are  entitled  to  it. 


"I  wish  you  would  give  us  an  opinion  on  this 
as  we  are  about  to  take  it  to  court  to  find 
out  why  this  Baby  Sitters  Service  is  operating 
in  what  we  believe  a violation  of  the  employ- 
ment bureau  and  employment  agency  law  in  the 
State  of  Missouri. 

"I  would  appreciate  very  much  an  opinion  from 
your  office  as  to  whether  or  not  we  are  en- 
titled to  this  fee  under  this  subscribers  plan." 
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Section  10161,  R.3.  Mo.  1939*  reads  as  follows: 

"No  person,  firm  or  corporation  in  this 
state  shall  open,  operate  or  maintain  an 
employment  office  or  agency  for  hire,  or 
where  a fee  is  charged  to  either  applicants 
for  employment  or  for  help, -without  first 
obtaining  a license  for  the  same  from  the 
state  commissioner  of  labor  and  industrial 
inspection.  Such  license  fee  in  cities  of 
fifty  thousand  population  and  over  shall  be 
fifty  dollars  per  annum,  and  in  all  cities 
containing  less  than  fifty  thousand  popula- 
tion, a uniform  fee  of  twenty-five  dollars 
per  annum.  Kvery  license  shall  contain  a 
designation  of  the  city,  street  and  number 
of  the  building  in  which  the  licensed  party 
conducts  said  employment  agency.  The  license, 
together  with  a copy  of  sections  10161  to 
10164,  inclusive,  shall  be  posted  in  a con- 
spicuous place  in  each  and  every  employment 
agency.  The  commissioner  of  labor  and 
industrial  inspection  shall  require  with  each 
application  for  a license  a bond  in  the  penal 
sum  of  five  hundred  dollars,  with  one  or  more 
sureties,  to  be  approved  by  said  commissioner 
and  conditioned  that  the  obligors  will  not 
violate  any  of  the  duties,  terms,  conditions, 
provisions  or  requirements  of  said  sections. 

The  said  commissioner  is  authorised  to  com- 
mence action  or  actions  on  said  bond  or  bonds 
in  the  name  of  the  state  of  Missouri  for  any 
violation  of  any  of  its  conditions,  and  he  may 
also  revoke,  upon  a full  hearing,  any  license, 
whenever,  in  his  judgment,  the  party  licensed 
shall  have  violated  any  of  the  provisions  of 
said  sections.  It  shall  be  the  duty  of  every 
licensed  agency  to  keep  a register  in  which 
shall  be  entered  the  names  and  addresses  of 
every  person  who  shall  made  application  for 
help  or  servants,  and  the  names  and  nature  of 
such  employment  for  which  such  help  shall  be 
wanted.  Such  register  shall,  at  all  reasonable 
hours,  be  open  to  the  inspection  and  examination 
of  the  commissioner  of  labor  and  industrial 
inspection  and  his  agent,  or  agents,  deputies  or 
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assistants,  Where  a registration  fee  is 
charged  for  receiving  or  filing  applica- 
tions for  employment  or  help,  a receipt 
shall  be  given,  in  which  shall  be  stated 
the  name  of  the  applicant,  the  amount  of 
the  fee,  the  date  and  the  name  or  nature 
of  the  work  to  be  done  or  the  situation  to 
be  procured.  In  case  the  said  applicant 
shall  not  obtain  a situation  or  employment 
through  such  licensed  agency  within  one 
month,  after  registration,  as  aforesaid, 
then  said  licensed  agency  shall  forthwith 
repay  and  return  to  said  applicant,  upon 
demand  being  made  therefor,  the  full ' 
amount  of  the  fee  paid  or  delivered  by 
said  applicant  to  said  licensed  agency. 

Any  licensed  agency  shall  not  publish  or 
cause  to  be  published  any  false  or  fraudu- 
lent notice  or  advertisement,  or  give  any 
false  information  or  make  any  false  prom- 
ise concerning  or  relating  to  work  or  em- 
ployment to  any  one  who  shall  apply  for 
employment,  and  no  licensed  agency  shall 
make  any  false  entries  in  the  register  to 
be  kept  as  herein  provided.  No  person, 
firm  or  corporation  shall  conduct  the 
business  of  any  employment  office  or  agency 
in,  or  in  connection  with,  any  place  where 
intoxicating  liquors  are  sold.” 

As  is  stated  in  56  A.L.R.  1340,  there  would  seem  to  be 
no  dispute  that  those  carrying  on  the  business  of  an  employment 
agency  are  subject  to  regulation  and  may  be  compelled  to  pay  a 
license  fee  for  the  privilege  of  conducting  such  a business. 

At  page  1341  of  56  A.L.R.  it  is  stated; 

"And  in  People  ex  rel.  Armstrong  v.  Warden 
(K.Y.)  supra,  the  court  In  holding  that 
requiring  the  procurement  of  a license  to 
conduct  an  employment  agency  was  within  the 
police  power,  and  constituted  no  deprivation 
of  a constitutional  right  to  carry  on  business, 
said:  ’A  statute  to  promote  the  public  health, 

the  public  safety,  or  to  secure  public  order, 
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or  for  the  prevention  or  suppression  of 

fraud,  Is  a valid  law,  although  it  may  v 

in  some  respects  Interfere  with  individual 

freedom.  All  business  and  occupations  are 

conducted  subject  to  the  exercise  of  the 

police  power.  Individual  freedom  must 

yield  to  regulations  for  the  public  good. 

It  may  be  laid  down  as  a general  principle 
that  legislation  is  valid  which  has  for  its 
object  the  promotion  of  the  public  health, 
safety,  morals,  convenience,  and  general 
welfare,  or  the  prevention  of  fraud  or  im- 
morality.* * 

In  line  with  this  above  quoted  reasoning,  the  Legislature  of 
this  state  has  seen  fit  to  so  regulate  employment  agencies,  and 
have  required  that  a license  be  obtained  from  the  State  Commissioner 
of  Labor  and  Industrial  Inspection.  Section  10161,  R.S*  Mo.  1939 » 
supra.  The  authority  of  the  Legislature  to  enact  such  a provision, 
we  feel,  cannot  now  be  seriously  questioned. 

Attached  to  this  opinion  request  is  a copy  of  the  application 
which  the  subscribers  to  this  Baby  Sitters  Service  sign,  and  which, 
in  effect,  sets  out  the  purposes  and  plans  of  the  organization. 

From  this  we  herewith  quote  the  pertinent  paragraphs: 

"Baby  Sitters  Service  is  an  organization 
composed  of  its  subscribers  and  formed 
for  the  purpose  of  finding  persons  for 
sitting  with  children  and  babies. 

"It  acts  as  a central  office  in  obtaining 
for  its  members  those  who  have  been  rec- 
ommended to  us  as  qualified  sitters. 

"The  members  pay  Baby  Sitters  Service  -,,2.50 
for  registration  and  -*1.50  for  six  sitters 
in  advance  (which  is  250  a sitter).  The 
sitter  pays  no  fee  to  the  service. 

"The  sitter  is  not  an  employee  of  Baby 
Sitters  Service  but  is  the  employee  of  the 
member  and  is  paid  directly  by  the  member 
at  the  rate  of  400  an  hour  and  carfare. 

With  a minimum  wage  of  <sl.00  a visit. 

"I  wish  to  become  a member4  of  Baby  Sitters 
Service  for: 
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Registration  Fee  *12.50 

Six  Sitters  in  Advance  61*50 

"Payment  by  check  or  cash,  accompanies 
this  signed  application* 


Name" 

It  thus  appears  that  the  persons  who  desire  sitters  are  the 
ones  who  make  up  the  membership.  The  registration  fee  is 
paid  by  these  members.  The  central  office,  oh  request  from 
one  or  more  members,  finds  desirable  sitters  for  those  members, 
who  pay  the  sitter* s wage  to  the  sitter.  Is  the  above  such  a 
transaction  as  was  intended  to,  and  does,  come  within  Section 
10161,  R.3.  Mo.  1939j  supra?  Such  legislation  as  Section 
10161  has  been  held  valid  and  regulatory  of  employment  agencies 
when  it  served  the  purpose  of  promoting  the  public  health  and 
safety,  or  of  serving  public  order,  or  for  the  suppression  of 
fraud.  Such  is  the  case,  even  though  in  some  respects  it  may 
interfere  with  individual  freedom.  It  is  felt  that  the  public 
good  is  better  served  in  so  regulating,  and  that  individual 
freedoms  may  have  to  yield  to  the  public  good.  We  cannot  help 
but  feel  that  such  is  true  in  the  case  at  hand;  and  especially 
so,  since  the  wording  of  the  statute  would  indicate  the  legis- 
lative intent  as  including  such  an  organization  as  the  one  in 
question.  Section  10161,  supra,  says; 

"Wo  person,  firm  or  corporation  in  this 
state  shall  open,  operate  or  maintain  an 
employment  office  or  agency  for  hire,  or 
where  a fee  is  charged  to  either  applicants 
ffor  employment  or  £or  heTp,  without  first" 
obtaining  a license'"’f'or  tne  same  from  the 
state  commissioner  of  labor  and  industrial 
inspection.^  * (Underscoring  ours.) 

From  the  facts  in  this  case,  it  appears  to  us  that  this 
Baby  Sitters  Service  is  a "person,  firm  or  corporation"  which 
is  maintaining  "an  employment  office  or  agency  where  a fee  is 
charged  to  either  applicants  for  employment  or  for  help."  Our 
case  being  the  latter;  viz.,  the  applicants  (members)  are  seek- 
ing help  (baby  sitters),  and  the  Baby  3itters  Service  is  supply 
ing  same. 
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It  is,  therefore,  the  opinion  of  this  department  that  the 
Baby  Sitters  Service  in  question  is  subject  to  the  provisions 
of  Section  10161,  R.3.  Mo.  1929;  and  must,  therefore,  obtain 
a license  from  the  State  Commissioner  of  Labor  and  Industrial 
Inspection. 


Respectfully  submitted, 


• RGV,;,D: 


Win.  C.  COCKRILI 

Assistant  Attorney  General 


mm — 

Attorney  General 


v '■ ■ * 
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Directo?  of  Revenue  author 
reoords  of  one  unit  in  or  cl 
tax  under  another  unit# 


January  9,  1947 


Honorable  IV,  0*  Jackson 
Supervisor  of  Sales  Tax  Unit 
Department  of  Revenue 
Jefferson  City,  Missouri 


Dear  Mr,  Jackson : 


We  are  in  receipt  of  your  letter  of  December  9, 

1946,  requesting  an  opinion  from  this  office*  Your  letter 
reads  as  follows: 

"A  question  has  arisen  as  to  the  in- 
terpretation  of  Sections  15  of  Senate 
Bill  297  enacted  by  the  63rd  ‘General 
Assembly,  Section  11375  of  the  new 
Income  Tax  haw  and  Section  11415  of 
House  Bill  652  enacted  by  the  63rd 
General  Assembly, 

"The  question  that  has  arisen  is 
whether  or  not  the  Director  of  Revenue, 
or  his  authorized  agents,  in  determining 
the  amount  of  sales  tax  which  may  be  due 
'from  a retail  dealer  is  authorized  to 
examine  the  income  tax  returns  of  the 
dealer  and  to  use  in  arriving  at  the 
proper  amount  of  sales  tax  due,  infor- 
mation which  may  bo  found  in  the  State 
i Income  Tax  Return  of  the  merchant. 

Would  you  please  furnish  the  writer  an 
opinion  upon  that  question," 

Some  of  the  background  of  these  new  laws  must  be 
considered  if  they  are  to  be  properly  construed. 

Section  11375,  R*  S,  I,Io,  1939,  concerning  the  Income 
lax  Lav/,  provided  a penalty  for  divulging  information  found  in 
income  tax  returns  but  made  an  exception  in  the  case  of  the 


Jackson 
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State  Auditor  or  his  agents  in  the  discharge  of  their  duties 
in  the  administration  of  the  income  tax  laws. 

Section  11440,  R,  S,  Mo,  1939,  the  Sales  Tax  Law, 
also  ’makes  it  unlawful  to  divulge  information  concerning 
sales  tax  returns  and  sets  out  a similar  exception  in  regard 
to  the  State  Auditor  and  his  agents  when  they  are  required 
to  give  evidence  in  court  or  in  any  proceeding  brought  to 
collect  any  tax  due  or  to  punish  persons  for  making  false  or 
fraudulent  returns. 

' During  the  existence  of  these  provisions  no  situa- 
tion arose  involving  the  question  of  whether  or  not  the  State 
Auditor  was  entitled  to  look  to  the  returns  and  records  of  one 
of  these  divisions  in  order  to  compute  the  tax  under  the  other. 
This  was  true  even  though  Section  11415,  R.  S,  Mo.  1939,  of 
the  Sales  Tax  Law,  is  a general  provision  allowing  the  State 
Auditor  to  obtain  information  from  other  agencies.  It  is  as 
follows : 

"For  the  purpose  of  carrying  out  the 
provisions  of  this  article,  the  State 
Auditor  is  hereby  authorized  and  em- 
powered to  demand  of  any  agency  or 
department  of  the  State  Government,  or 
of  any  officer  of  any  political  sub- 
division of  the  State,  any  and  all  in- 
formation necessary  to  properly  admin- 
ister any  and  all  provisions  of  this 
article.  ’ 

When  the  Missouri  Constitution  of  1945  made  provision 
for  the  reorganization  of  the  executive  Department,  Senate  Bill 
297  establishing  the  Department  of  Revenue,  containing  a pro- 
vision similar  to  Section  11415  of  House  Bm  652,  was  enacted. 
The  provision.  Section  15  of  Senate  Bill  297,  is  as  follows: 

"The  state  collector  of  revenue  or  his 
agent  shall  have  access  to  all  records 
and  property  used  in  the  assessment  or 
collection  of  any  license,  tax  or  fee 
payable  to  the  state  in  any  department, 
institution  or  agency  in  which  such 
records  may  be." 
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The  income  tax  and  sales  tax  laws  were  reenacted 
to  comply  with  this  reorganization.  The  Hales  Tax  Act  was 
left  substantially  the  same.  In  the.  sections  we  are  Interest- 
ed in  here,  11415  and  11440  of  House  Bill  652,  the  only  change 
made  was  to  substitute  the  words  "director  of  revenue"  for 
"state  auditor*"  However,  when  Section  11575,  the  Income  Tax 
Law,  was  reenacted  by  the  63rd  General  Assembly  in  House  Bill 
676,  several  changes  were  made  including  several  additional 
exceptions,  one  in  particular  that  we  are  interested  in  here 
is  as  follows: 

"Provided,  further,  that  this  sec- 
tion shall  not  prohibit  the  Director 
of  Revenue  nor  any  agent,  clerk  or 
inspector  employed  by  his  office  from 
comparing  any  such  return  as  provided 
for  in  this  article  with  other  returns 
required  by  law  to  be  filed  by  the 
Director  of  Revenue,  * «•  " 

Judging  from  the  wording  of  this  clause  It  seems  clear 
that  the  Intention  of  the  General  Assembly  was  to  harmonize  Sec- 
tion 11375  of  House  Bill  676,  the  Income  Tax  Law,  with  the  pre- 
viously enacted  provisions  of  Section  15  of  Senate  Bill  297  and 
Section  11415  of  House  Bill  652,  the  Sales  Tax  Lav/,  which  give 
the  Director  of  Revenue,  the  Collector  of  Revenue,  or  the  Super- 
visor qf  the  Sales  Tax  Dnit  access  to,  and  require  this  offi- 
cial to  demand  any  information  or  records  uspd  in  the  assessment 
or  collection  of  any  tax  in  any  department  or  agency  in  which 
such  information  or  records  may  be  found..  This  vie?/  is  supported 
by  the  rule  of  construction  in  the  case  of  State  v.  Ball,  171 
S,  '//,  (2d)  787,  p,  792,  as  follows: 

"The  general  rule  as  to  statutory  con- 
struction has  been  stated  as  follows: 

’The  Intent  is  the  vital  part,  the 
essence  of  the  law,  and  the  primary 
rule  of  construction  is  to  ascertain 
and  give  effect  to  that  intent,  * ■>“ 

Intent  Is  the  spirit  which  gives  life 
to  a legislative  enactment.  In  con- 
struing statutes  the  proper  course  is 
to  start  out_ and  follow  the  true  in- 
tent of  the  Legislature  and  to  adopt 
that  sense  which  harmonizes  best  with 
the  context  and  promotes  in  the  fullest 
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manner  the  apparent  policy  and.  objects 
of  the  Legislature,  1 Sutherland  on 
Statutory  Construction,  2d  Ed,,  Vol,  2, 

Sec,  563," 

And  also  in  the  case  of  Pugh  v,  St.  Louis  Police  belief  Ass'n. 
et  al,,  179  S,  ft,  (2d)  S27,  at  pp.  954-935: 

"In  construing  said  statutes  the  court 
must  be  guided  by  the  primary  rule  of 
statutory  construction,  which  is  to 
ascertain  and  give  effect  to  the  in- 
tention of  the  lawmakers  from  the  words 
used  in  the  statutes  and  to  adopt  that 
sense  which  harmonises  best  with  the 
context  thereof  and  promotes  in  the 
fullest  measure  the.  apparent  policy  and 
objects  of  the  Legislature,  State  ex 
rel,  Lentine  v.  State  Board  of  Health, 

334  Mo,  220,  65  5,  W,  2d  943,  See  also, 

Sutherland  on  Statutory  Construction, 

2d  Ed,,  Vol,  2,  Section  363." 

The  harmonization  of  these  provisions  will  make  pos- 
sible more  efficient  administration  of  the  units  within  the 
Division  of  Collection  of  the  Revenue  Department, 


Conclusion 

Therefore,  it  is  the  opinion  of  this  department  that 
the  Director  oi  Revenue  or  his  authorized  agents,  in  determin- 
ing the  amount  of  sales  tax  which  may  be  due  from  a retail 
dealer,  is  authorized  to  examine  the  income  tax  returns  of  the 
dealer  and  to  use  in  arriving  at  the  proper  amount  of  sales 
tax  aue,  information  which  may  be  found  in  the  state  income 
tax  return  of  the  dealer, 

Respectfully  submitted. 


APrd OVED : 


DAVID  DOMELLY 
Assistant  Attorney  General 


7TU7  TAYLOR 
Attorney  General 


January  23,  1947 


Honorable  Owen  3,  Jackson 
Comm  la  a loner  of  Insurance 
of  tho  State  of  Missouri 
Jefferson  City,  Missouri 

Attention:  Honorable  Ralph  0.  hastily . 
Dear  Oorvniaslo ner  Jackaon; 

This  will  acknowledge  transmission  to  this 
Department  of  certified  copies  of  the  proceedings 
of  the  Kansas  City  Fire  t Marine  Insurance  Company, 
of  the  meeting  of  the  Board  of  Directors  of  said 
company  on  March  5,  1946,  and  tho  proceedings  of 
the  annual  shareholders*  meeting  of  said  company 
on  March  13,  1946,  respecting  .the  amendment  of  the 
Articlos  of  Association  of  said  Company  as  proposed, 
set  forth  and  accomplished  in  the  proceedings  of  the 
Board  of  Directors  and  the  stockholders  of  said  com*, 
pany,  as  afox’esald,  with  your  request  for  another 
opinion  subsequent  to  the  opinion  rendered  by  this  De- 
partment on  January  15,  1947.  There  is  furnished  to 
this  Department  additional  and  satisfactory  proof  of 
the  procedure  in  both  of  said  meetings  of  said  com- 
pany, which  proof  was  lacking  when  the  former  opinion 
herein  was  written  on  January  15,  1947,  in  disapproval 
of  such  proceedings. 

bpon  examination  and  inspection  of  the  addi- 
tional copies  of  the  records  of  auoh  proceedings  of 
said  company  in  both  its  Directors’  meeting  and  Stock- 
holders’ meeting  in  relation  to  amending  its  Artiolea 
of  Incorporation,  and  tho  additional  proof  submitted 
of  the  publication  of  the  notices  required  by  law  of 
the  meeting  of  the  stockholders  of  said  company  on 
March  12,  1946,  and  the  additional  proof  that  such 
proceedings  to  so  amend  its  Articles  of  Incorporation 
were  actually  had  and  done  by  said  company  at  its  said 
annual  stockholders’  meeting  on  March  12,  1946,  it  is 
the  opinion  of  this  Department  that  such  proceedings 
in  both  the  Directors’  meeting  and  the  Stockholders* 
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raeetlng  aforesaid,  on  the  date*  aforesaid,  comply  with 
the  laws  of  the  State  of  Missouri,  and  that  they  are 
not  inconsistent  with  the  Constitution  of  the  State  of 
Missouri,  or  the  Constitution  of  the  United  States, 


Respectfully  submitted. 


t 

smimm. 

Assistant 


CROWLEY 
Attorney  General 
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FOREIGN  INSURANCE  CORPORATIONS — : Neither  foreign  Insurance  corporations 
INVESTING  FUNDS  IN  REAL  ESTATE.  : nor  domestic  insurance  corporations 

under  Sec.  5>  'Art,  XI  of  our  Consti- 
! * tution  are  authorized  or  empowered  to 

invest  their  capital  or  funds,  of  any 
description,  in  real  estate  in  this 
State,  as  an  investment,  but  may  only 
hold  real  estate  for  such  purposes 

and  for  such  time  as  are  pro- 
March  11,  1947  vided  in  said  Sec.  5*  Art. 

XI  of  the  present  Constitution 
of  this  State. 


Honorable  Owen  G.  Jackson 
Superintendent 
Division  of  Insurance 
Jefferson  City,  Missouri 

Attention:  Honorable  Ralph  C.  Lashly 

Dear  Superintendent  Jackson: 


FILED 

Kr 


This  will  acknowledge  your  letter  requesting 
the  opinion  of  this  Department  upon  the  question  of 
what  the  authority  is,  if  any,  for  a foreign  insurance 
company  operating  in  Missouri  to  make  investments  of 
its  funds  in  real  estate  in  Missouri,  particularly  as 
to  what  bearing  Senate  Bill  #323  has  upon  the  question. 


Your  letter  is  as  follows: 

"Enactment  of  Senate  Bill  323  has 
prompted  an  inquiry  on  the  part  of 
a foreign  insurance  company  operat- 
ing in  Missouri,  respecting  its 
right  to  make  investments  in  real 
estate  in  Missouri. 

"The  General  Assembly  of  Connecticut 
passed  a law  in  1945  permitting  a do- 
mestic life  insurance  company  to  in- 
vest not  over  5$  of  its  assets  in  in- 
vestments not  otherwise  authorized. 

It  now  develops  that  Connecticut  life 
insurance  companies  are  seeking  in- 
vestments in  income  producing  real 
estate.  The  specific  inquiry  involves 
a purchase  of  a fee  interest  in  such 
income  producing  property,  the  build- 
ings on  which  would  be  under  long  term 
leases  to  highly  responsible  lessees. 
The  Company  making  inquiry  has  power 
under  an  amendment  to  its  charger  of 
1887  in  addition  to  the  general  law 
applicable  to  all  Connecticut  com- 
panies, to  invest  not  exceeding  5 % 
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oflfcs  assets  in  productive  real  es- 
tate outside  of  Connecticut. 

"Senate  Bill  323  (Section  6032-A.  Re- 
vised Statutes  of  Missouri,  1939) > ef- 
fective July  1,  1946,  empowers  a foreign 
company  to  invest  its  capital  reserve 
and  surplus  funds  as  permitted  by  the 
charter  and  domiciliary  laws  of  such 
company.  This  bill  in  itself  would 
seem  to  indicate  a clear  right  on  the 
part  of  a Connecticut  company  to  pur- 
chase real  estate  in  Missouri  for  in- 
come producing  purposes.  However, 
Article  XI,  Section  5,  of  the  Consti- 
tution of  the  State  of  Missouri  entitled 
'Corporation1  provides  that  'No  cor- 
poration shall  engage  In  business  other 
than  that  expressly  authorized  in  its 
charter  by  law,  nor  shall  it  hold  any 
real  estate  except  such  as  is  necessary 
and  proper  for  carrying  on  its  legiti- 
mate business;  provided,  that  any  cor- 
poration may  hold  for  ten  years  and 
for  such  longer  period  as  may  be  pro- 
vided by  general  law,  real  estate  ac- 
quired in  payment  of  a debt,  by  fore- 
closure or  otherwise,  and  real  estate 
exchanged  therefor.'  Further,  Section 
97  of  TThe  General  Business  Corporation 
Act  of  Missouri'  passed  in  1943,  pro- 
vides that  a foreign  corporation  which 
shall  have  received  a certificate  of 
authority  under  this  Act  shall,  enjoy 
the  same,  but  no  greater,  rights  and 
privileges  as  a domestic  corporation 
organized  for  the  purposes  set  forth 
in  the  application  pursuant  to  which 
such  certificate  of  authority  was  is- 
sued; nor  shall  it  hold  any  real  es- 
tate for  a period  longer  than  six  years 
except  such  as  may  be  necessary  and 
proper  for  carrying  on  its  legitimate 
business;  and,  except  as  in  this  Act 
otherwise  provided  shall  be  subject 
to  the  same  duties,  restrictions. 


Honorable  Owen  G.  Jackson 


-3- 


penalties  and  liabilities  now  or  here- 
after imposed  upon  a corporation  or 
like  character  organized  under  or  sub- 
ject to  this  Act.  Section  6029,  Re- 
vised Statutes  of  Missouri,  1939,  re- 
stricts real  estate  purchases  by  domes- 
tic companies  to  certain  specified  pur- 
poses and  conditions.  Thus,  a question 
is  raised  as  to  what  construction  is  to 
be  placed  upon  Senate  Bill  323  in  view 
of  the  above  current  constitutional  pro- 
vision and  statutory  laws. 

''Very  truly  yours, 

"/s/  RALPH  C.  LASHLY 
Ralph  C.  Lashly 
Counsel. 11 

Senate  Bill  #323  heads  as  follows: 

"Section  1.  That  Article  10,  Chapter 
37,  Revised  Statutes  of  Missouri,  1939, 
relating  to  insurance,  be  and  the  same 
is  hereby  amended  by  adding  immediately 
after  Section  6032  a new  section  relat- 
ing to  the  investment  of  funds  of  life 
insurance  companies  organized  under  the 
laws  of  another  state,  to  be  known  as 
Section  6032-A,  and  to  read  as  follows: 

"Section  6032-A.  Any  life  insurance 
company  organized  under  the  laws  of 
another  state,  and  admitted  to  do  busi- 
ness in  the  State  of  Missouri,  shall 
have  power  to  Invest  its  capital  re- 
serve and  surplus  funds  in  the  same  man- 
ner, to  the  same  extent  and  in  the  same 
investments  as  are  permitted  to  domestic 
life  insurance  companies  organized  under 
the  laws  of  this  state;  provided,  that 
nothing  herein  contained  shall  be  so  con- 
strued as  to  prohibit  any  such  foreign 
company  from  ^Investing  its  capital,  re- 
serve and  surplus  funds  as  permitted  by 
its  charter  and  the  laws  of  its  domiciliary 
state. " 
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Senate  Bill  #323  is  an  amendment  of  Article  10, 
Chapter  37*  R.S.  Mo.  1939,  by  adding  Section  6032-A  in 
said  Senate  Bill  #323  immediately,  after  Section  6032  in 
Article  10,  Chapter  31,  R.S.  Mo.  1939. 

For  the  proper  solution  of  this  question  we  be- 
lieve it  necessary  to  quote  at  this  time,  and  keep  in 
mind  throughout  the  preparation  of  this  opinion.  Section 
5 of  Article  XI  of  the  Constitution  of  this  State,  1945. 
Said  Section  5 reads  as  follows: 

"No  corporation  shall  engage  in  business 
other  than  that  expressly  authorized  in 
its  charter  or  by  law,  nor  shall  it  hold 
any  real  estate  except  such  as  is  neces- 
sary and  proper  for  carrying  on  its  legiti- 
mate business;  provided,  that  any  corpora- 
tion may  hold,  for  ten  years  and  for  such 
longer  period  as  may  be  provided  by  gener- 
al law,  real  estate  acquired  in  payment  of 
a debt,  by  foreclosure  or  otherwise,  and 
real  estate  exchanged  therefor." 

There  are  certain  sections  of  the  statutes  of  this 
State  which  refer  to  the  right  of  corporations,  some  of 
such  statutes  including  insurance  .corporations,  following 
very  closely  the  language  and  effect  of  said  Section  3, 
Article  XI  of  our  present  Constitution,  except  the  period 
of  time  they  may  hold  real  estate. 

Section  5 of  said  Article  XI  of  the  Consitution 
of  this  State  was  framed  and  passed  by  the  last  Constitu- 
tional Convention  to  take  the  place  of  Section  7 * Article 
XII,  Constitution  of  1875,  which  said  Section  7 * reads  as 
follows: 


"Sec.  7.  Corporation  business  limited 
by  charter — power  to  hold  real  estate — . 

No  corporation  shall  engage  in  business 
other  than  that  expressly  authorized  in 
its  charter  or  the  law  under  which  it 
may  have  been  or  hereafter  may  be  organ- 
ized, nor  shall  it  hold  any  real  estate 
for  any  period,  longer  than  six  years,  ex- 
cept such  as  may  be  necessary  and  proper 
for  carrying  on  its  legitimate  business." 

Section  6029,  R.S.  Mo.  1939*  is  one  of  the  sections 
in  our  statutes  referred  to  as  following  the  constitutional 
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prohibition  against  corporations  holding  real  estate  in 
this  State,  except  for  the  purposes  pointed  out  in  said 
Section  5 of  Article  XI  of  the  Constitution,  and  the  sev- 
eral statutes  of  this  State  following  said  constitutional 
prohibition. 

Section  6029  refers  to  domestic  insurance  corpora- 
tions. 


Section  6029  is,  in  part,  as  follows: 

"Sec.  6029.  Not  to  deal  in  real  estate, 
except,  etc. — No  insurance  company  form- 
ed under  the  laws  of  this  state  shall  be 
permitted  to  purchase,  hold  or  convey 
real  estate,  except  for  the  purpose  and 
in  the  manner  herein  set  forth,  to-wit: 

First,  such  as  shall  be  necessary  for 
its  accommodation  in  the  transaction  of 
its  business;  * * #" . 

Section  97,  Laws  of  Missouri,  1943,  page  462,  reads, 
in  part,  as  follows: 

"Section  97.  No  foreign  corporation 
shall  transact  business  forbidden  to 
corporations  organized  under  laws  of 
this  state. — No  foreign  corporation 
shall  transact  in  this  State  any  busi- 
ness which  a corporation  organized  un- 
der the  laws  of  this  State  is  not  per- 
mitted to  transact.  * * *". 

It  appears  that  in  passing  Senate  Bill  #323  the 
Legislature  overlooked  the  repeal.  Laws  of  Missouri,  1943* 
page  608,  of  Section  6032,  R.S.  Mo.  1939*  and  re-enacted  a 
new  Section  in  lieu  thereof,  also  denominated  Section  6032, 
Laws  of  Missouri,  1943*  pages  608,  609. 

This  new  Section  does  not  differ  materially  from 
the  Section  — 6032,  R.S.  Mo.  1939  — repealed.  It  does, 
however,  in  one  of  the  provisos,  l.c.  609,  state  the  follow- 
ing: 


"*  * * and  provided  further,  that  such 
capital,  reserve  and  surplus  funds  may 
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be  invested  in  real  estate  consistent 
with  the  provisions  of  Section  6029 
and  Section  6030,  Revised  Statutes  of 
Missouri,  1939*  as  the  same  now  is  or  as 

the  same  may  be  subsequently  amended. 

* * * 11 

• 

Since  there  is  reference  made  in  said  quotation 
to  said  Sections  6029  and  6030,  they  are  again  referred 
to  here.  Section  6029*  with  respect  to  its  pertinence  and 
applicability  to  the  matter  here  being  considered,  has,  in 
part,  been  hereinabove  cited  and  quoted.  Said  quotation  of 
said  Section  6029  as  will  be  observed  by  reading  it,  limits 
an  Insurance  company  in  the  owning  or  holding  of  real  estate 
to  the  purposes  therein  named,  none  of  which  permit  the  pur- 
chase, owning  or  holding  of  real  estate  for  speculative  pur- 
poses. 


Section  6030,  as  referred  to  in  said  Section  6032, 
Laws  of  Missouri,,  1943,  l.c.  609,  in  said  proviso,  which, 
for  the  sake  of  brevity  will  not  be  quoted  here,  provides 
that,  where  a life  insurance  comjmy,  benefit  societies, 
or  other  associations  doing  business  in  this  State  shall 
have  acquired,  by  foreclosure  or  in  the  payment  of  a debt 
previously  contracted,  real  estate  or  personal  property  in 
this  State  or  elsewhere,  such  real  estate  may  be  exchanged, 
for  stocks  and  bonds  or  for  other  real  estate.  And  the 
period  of  six  years  in  which  such  real  estate  may  be  held, 
by  law,  may,  for  good  cause  shown,  be  extended  by  the  Super- 
intendent of  Insurance  for  a period  of  six  years  in.  addition 
to  the  period  now  provided  by  law  in  which  real  estate  may 
be  held  by  an  insurance  company.  However,  the  text  of  Sec- 
tion 6032,  Laws  of  Missouri,  1943*  pages  0O8,  609*  is  not 
out  of  harmony  with  that  section  of  the  Constitution  and 
the  sections  of  our  statutes  hereinabove  quoted  to  the  ef- 
fect that  real  estate  may  only  be  held  by  an  insurance  cor- 
poration, either  domestic  or  foreign,  as  an  aid  to  the  trans- 
action of  its  business,  or  where  acquired  by  foreclosure  un- 
der a loan,  or  as  an  exchange  for  real  estate  so  acquired, 
and  then  to  be  held  only  for  six  years,  (Section  5*  Article 
XI  of  the  new  Constitution,  says  10  years  instead  of  6 years), 
unless  such  extension  be  given  as  is  provided  for  in  said 
proviso  of  Section  6032,  Laws  of  Missouri,  1943*  l.c.  609. 

It  will  readily  be  seen  that  legislation  must  be 
enacted  to  change  the  six  year  period  in  Section  6029  and, 
other  statutes,  as  the  period  real  estate  may  be  held  by 
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corporations,  to  ten  years  to  comply  with  said  Section  5, 
Article  XI  of  the  present  Constitution. 

Foreign  insurance  corporations,  we  assert,  such  as 
are  identified  in  the  request  for  this  opinion,  have  no 
sanction  of  exception  from  the  terms  of  said  Section.  5, 
Article  XI  of  the  Constitution  of  this  State  on  the  ground 
that  the  State  or  States  of  their  domicile,  or  their  char- 
ters, or  both,  permit  them  to  invest  their  funds  in  real 
estate,  or  because  said  Senate  Bill  #323  permits  them  to 
do  so  because,  even  if  any  or  all  of  said  grounds  may  exist, 
said  Senate  Bill  #323,  in  the  proviso  thereof,  which,  in 
word  and  effect,  states  that  the  capital  or  surplus  funds 
of  any  foreign  insurance  Company  may  be  invested  in  real 
estate  in  this  State,  if  and.  as  permitted  by  its  charter 
and  the  laws  of  its  domiciliary  State,  is  in  conflict,  in 
that  behalf,  with  our  said  Section  5 of  Article  XI  of  the 
Constitution  of  this  State,  and  is  therefor  void  and  in- 
effective. 

The  Constitution  of  1875,  Article  XII,  Section  7, 
provided'Tor  six  years  as  the  period  in  which  corporations 
could  hold  real  estate,  except  where  held  in  the  proper 
administration  of  their  corporate  business.  Section  6029, 
R.S.  Mo.  1939,  and  other  sections  of  our  statutes  germane 
to  such  provision  were  in  harmony  with  the  Constitution  of 
1875,  and  must  still  be  held  to  be  in  harmony  with  said 
Section  5 of  Article  XI  of  our  new  Constitution,  except 
in  fixing  the  same  limit  of  time  for  corporations  to  hold 
real  estate  at  six  years,  unless  such  holdings  come  with- 
in the  terms  of  the  statutes,  or  be  extended  for  an  addi- 
tional period  farther  than  said  six  years  under  our  statutes 
or  until  changed  by  "general"  law,  that  is,  by  legislative 
act,  instead  of  ten  years  as  is  provided  in  said  Section 
5 of  Article  XI  of  the  present  Consitution.  But  in  any 
event,  real  estate  under  said  Section  5,  Article  XI  of 
our  Constitution  may  not  be  purchased,  nor  may  any  insur- 
ance corporation,  foreign  or  domestic,  invest  its  capital 
funds,  or  its  reserved  funds  in  real  estate  as  an  invest- 
ment . 


The  case  of  McWilliams  vs.  Central  States  Life 
Insurance  Company,  137  S.W.  (2d)  64l,  was  before  our  St. 
Louis  Court  of  Appeals  in  1940.  The  case  was  one  where  the 
facts  and  the  law  applied  to  a transaction  alleged  to  be  in 
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violatlon  of  Section  5918,  R.S.  Mo.  1929*  which  is  our 
present  Section  6029*  referred  to  and  quoted  in  part 
hereinabove,  which  section  prohibited  purchasing,  hold- 
ing or  conveying  realty  by  Insurance  companies,  except 
for  certain  designated  purposes. 

The  facts  were  that  the  Lewis-Marr  Realty  Company, 
a corporation  of  the  City  of  St.  Louis,  Missouri,  grantor, 
on  February  10,  1930,  executed  and  delivered  its  warranty 
deed  to  the  American  National  Assurance  Company,  a corpora- 
tion of  the  City  of  St.  Louis,  Missouri,  grantee. 

On  March  1,  1932,  the  American  National  Assurance 
Company  conveyed  the  title  to  said  real  estate  by  warranty 
deed  to  Edward  A.  Byrne,  who,  in  turn,  on  the  same  day,  by 
warranty  deed  conveyed  title  to  said  real  estate  to  the 
Lindell  Tower  Investment  Company,  a Missouri  corporation, 
with  which  neither  the  American  National  Assurance  Company 
nor  the  Central  States  Life  Insurance  Company  had  any  con- 
nection, according  to  the  statement  of  facts  in  the  opinion. 
Title  to  said  real  estate  remained  in  the  Lindell  Tower  In- 
vestment Company  until  a foreclosure  of  said  property  on 
December  13*  1934. 

In  June  1933*  the  Central  States  Life  Insurance 
Company  and  the  American  National  Assurance  Company  were 
consolidated.  Under  the  agreement  and  articles  of  con- 
solidation the  consolidated  company  under  the  name  of 
Central  States  Life  Insurance  Company  agreed  to  assume  the 
outstanding  obligations  of  the  American  National  Assurance 
Company . 


There  was  some  controversy  as  to  the  question  of 
fact  of  what  obligations  and  in  what  measure  of  said  obli- 
gations as  to  amount  the  consolidated  company  agreed  to  as- 
sume. The  opinion  stating  the  contents  of  the  warranty 
deed  from  the  Lewis-Marr  Realty  Company  to  the  American 
National  Assurance  Company,  so  the  opinion  states,  con- 
tained the  following  paragraphs: 

L.C.  644: 

"'Subject  to  a first  deed  of  trust  securing 
a first  mortgage  bond  issue  in  the  total 
sum  of  $650,000.00,  now  of  record. 

"'Subject  to  a second  deed  of  trust  securing 
a second  mortgage  bond  issue  in  the  total 
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sum  of  $25, 000. 00 , now  of  record,  both  of 
which  the  purchaser  assumes  and  agrees  to 
pay. * " 

The  case  was  tried  and  submitted  on  an  agreed  state- 
ment of  facts  on  November  30,  1937*  On  the  next  day  a motion 
was  filed  to  set  aside  the  submission  and  praying  the  Court 
to  reopen  the  case  for  the  purpose  of  the  introduction  of 
evidence  to  show  that  the  grantee,  American  National  Assur- 
ance Company,  was  obligated  to  assume  both  bond  issues,  and 
that  the  deed  of  February  10,  1930  was  executed  and  deliver- 
ed pursuant  to  and  in  accordance  with  such  intention  on  the 
part  of  both  parties.  The  Court  later  sustained  the  motion 
and  set  aside  the  submission  for  the  purpose  of  the  recep- 
tion of  evidence  set  out  in  said  motion. 

The  theory  and  application  of  the  facts  upon  which 
the  case  was  tried  was  that  upon  the  consolidation  of  the 
Central  States  Life  Insurance  Company  and  the  American  Nation- 
al Assurance  Company  that  the  Central  States  Life  Insurance 
Company,  the  defendant  in  the  case  reported  and  here  being 
considered,  became  liable  for  the  obligations  of  the  American 
National  Assurance  Company.  It  was  asserted  and  proven  in 
evidence  that  there  was  an  exchange  of  real  estate  between 
the  Lewis-Marr  Realty  Company  and  the  American  National  As- 
surance Company,  upon  the  consolidation  of  which  last  named 
company  with  the  Central  States  Life  Insurance  Company  the 
latter  assumed  and  became  obligated  for  the  payment  of  the 
obligations  of  the  Assurance  Company  involving  such  real 
estate.  The  statement  of  facts  and  the  application  of  the 
law  thereto,  in  the  case  cited  is,  we  believe,  a precedent 
to  be  applied  to  the  question  being  considered  and  deter- 
mined in  this  opinion.  The  facts  in  that  case  are  some- 
what disconnected  in  position,  and  we  think  a proper  under- 
standing of  the  case  will  be  best  had  to  quote,  even  though 
it  may  be  rather  extensive,  much  of  the  opinion  itself.  We 
believe  the  matter  will  be  clarified  and  the  application  of 
the  opinion  to  the  question  here  made  appropriate  by  quot- 
ing the  following,  beginning  l.c.  646  to  the  end  of  said 
opinion  where  the  text  of  the  opinion  applies.  That  part 
of  the  test  of  which  opinion  so  applying  is  as  follows: 

"The  transaction  with  which  we  are  con- 
cerned here  is  not  only  ultra  vires  in 
the  strict  sense,  but  is  also  expressly 
prohibited  by  statute.  It  is  both  ultra 
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vires  and  malum  prohibitum. 

"Section  5918,  R.S.  1929,  Mo.  St.  Ann. 
Sec.  5918,  p.  4511,  provides  as  follows: 
*No  insurance  company  formed  under  the 
laws  of  this  state  shall  be  permitted 
to  purchase,  hold  or  convey  real  estate, 
excepting  for  the  purpose  and  in  the 
manner  herein  set  forth,  to-wit: 

First,  such  as  shall  be  necessary  for 
its  accommodation  in  the  transaction 
of  its  business;  or,  second,  such  as 
shall  have  been  mortgaged  in  good  faith 
by  way  of  security  for  loans  previously 
contracted,  or  for  moneys  due;  or,  third 
such  as  shall  have  been  conveyed  to  it 
in  satisfaction  of  debts  previously  con- 
tracted in  the  course  of  its  dealings; 
or  fourth,  such  as  shall  have  been  pur- 
chased at  sales  upon  the  judgments,  de- 
crees or  mortgages  obtained  or  made  for 
such  debts.  And  it  shall  not  be  lawful 
for  any  company  incorporated  as  afore- 
said to  purchase,  hold  or  convey  real 
estate  in  any  other  case  or  for  any 
other  purpose;  and  all  such  real  estate 
as  may  be  acquired  as  aforesaid,  and 
which  shall  not  be  necessary  for  the  ac- 
commodation of  such  company  in  the  con- 
venient transaction  of  its  business, 
shall  be  sold  and  disposed  of  within 
six  years  after  such  company  shall  have 
acquired  absolute  title  to  the  same.* 

"The  section,  for  the  sake  of  clarity, 
may  be  read  as  follows:  No  insurance 
company  formed  under  the  laws  of  this 
state  shall  be  permitted  to  purchase, 
hold,  or  convey,  real  estate,  except- 
ing for  the  purpose  and  in  the  manner 
hereinafter  set  forth*  and  it  shall  not 
be  lawful  for  any  company  incorporated 
as  aforesaid  to  purchase,  hold,  or  con- 
vey, real  estate  in  any  other  case  or 
for  any  other  purpose. 

"it  is  thus  seen  that  the  prohibition 
is  twice  expressed  in  the  most  positive 
and  unyielding  language. 
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"Transactions  in  violation  of  the  pro- 
hibition are  illegal,  and  are  not  legal- 
ized or  rendered  enforceable  by  estoppel. 
This  view  is  not  out  of  accord  with  cases 
relied  on  by  plaintiff,  but  is  supported 
by  them.  Hall  v.  Farmers’  & Merchants' 

Bank,  145  Mo.  4l8,  loc.  cit.  425,  46  S.W. 
1000;  Joseph  Schlitz  Brewing  Co.  v.  Missouri 
Poultry  & Game  Co.,  287  Mo.  400,  229  S.W. 
8l3,  loc.  cit.  8l6;  Title  Guaranty  Trust 
Co.  v.  Sessinghaus,  325  Mo.  420,  28  S.W. 

2d  1001,  loc.  cit.  1006;  Cass  County  v. 
Mercantile  Town  Mutual  Ins.  Co.,  188  Mo. 

1,  loc.  cit.  14,  86  S.W.  237. 

"It  should  be  observed  in  this  connection 
that  insurance  companies  are  not  regard- 
ed as  mere  private  business  corporations. 

On  the  contrary,  they  are  regarded  as 
quasi-public  corporations.  The  business 
of  insurance  is  affected  with  a public 
interest,  so  much  so  that  it  is  subject 
to  the  regulatory  power  of  the  state.  It 
has  very  definite  characteristics,  with 
a reach  of  influence  and  consequence  be- 
yond and  different  from  that  of  the  ordi- 
nary business  of  the  commercial  world. 
Contracts  of  insurance  are  said  to  be  in- 
terdependent. They  cannot  be  regarded 
singly,  or  isolatedly,  and  the  effect  of 
their  relation  is  to  create  a fund  of 
insurance  or  a credit,  the  companies  being 
the  depositaries  of  the  moneys  of  the  in- 
sureds, possessing  great  power  thereby, 
and  charged  with  a great  lesponsibility. 

The  solvency  of  such  companies  manifestly 
is  a matter  of  grave  public  concern.  State 
ex  rel.  Missouri  State  Life  Ins.  Co.  v. 

Hall,  330  Mo.  1107,  1116,  52  S.W.  2d  174, 
loc.  cit.  177." 

********************* 

"But  plaintiff  contends  that  inasmuch  as 
the  assurance  company  had  a right  to  pur- 
chase and  sell  the  farms  purchased  by  it 
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at  foreclosure  sales,  it  had  the  right 
to  exchange  such  farms  for  other  le  al 
estate.  We  doubt  that  this  is  so.  But 
it  seems  certain  that  the  assurance  com- 
pany was  not  authorized  to  exchange  these 
farms,  worth  $100,000,  for  other  real 
estate  valued  at  $950,000,  and  account 
for  the  difference,  by  the  payment  of 
$175 j 000  in  cash,  and  the  assumption  of 
mortgage  bonds  aggregating  $675,000,  more 
than  three  times  the  capital  of  the  company 
and  more  than  twice  its  combined  capital 
and  surplus. 

"It  is  pertinent  to  observe  that  the  assur- 
ance company  did  not  purchase  or  take  over 
this  real  estate  for  the  purpose  of  obtain- 
ing payment  of  a debt  owing  it  by  the  real 
estate  company.  The  transaction  was  purely 
a speculative  venture." 

******************** 

"In  view  of  the  conclusion  we  have  arrived 
at,  other  questions  raised  need  not  be  con- 
sidered. 


"The  Commissioner  recommends  that  the  judg- 
ment of  the  circuit  court  be  affirmed. 


One  of  our  Appellate  Courts  having  placed  Its  dis- 
approval upon  the  purchase  or  exchange  of  real  property  for 
purposes  other  than  those  permitted  by  the  Constitution  and 
the  statutes  of  this  State,  and  having  rendered  its  opinion 
exactly  contrary  to  the  terms  and  purposes  of  Senate  Bill 
#323,  we  may  come  to  only  one  conclusion  in  this  matter, 
and  that  is  that  said  Senate  Bill  #323  would,  if  held  valid, 
place  the  investment  of  the  funds  of  life  insurance  companies 
upon  a fluctuating,  and  at  times,  a hazardous  commercial 
real  estate  market.  This,  as  may  readily  be  seen,  would  af- 
fect the  ability  or  lack  of  ability  of  any  company  so  In- 
vesting its  funds  in  real  estate,  to  pay  its  liabilities 
and  losses  under  its  policies.  That  is  one  of  the  particular 
things  that  comes  within  the  prohibitory  terms  of  Section  5 
of  Article  XI  of  our  Constitution  and  the  statutes  of  this 
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State  above  referred  to,  which  might  eventuate  if  insurance 
companies  were  permitted  to  invest  their  funds  in  real  es- 
tate, which  hazard  said  Section  5 of  Article  XI  of  the  Con- 
stitution of  our  State  and  the  statutes  in  harmony  therewith 
are  designed  to  prevent,  and  which  was  so  held  by  the  St. 
Louis  Court  of  Appeals  in  the  above  citdd  case. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  Department 

that : 

1)  Under  the  terms  of  Section  5*  Article  XI  of 
the  Constitution  of  this  State  no  foreign  insurance. cor- 
poration shall  "hold  any  real  estate  except  such  as  is 
necessary  and  proper  for  carrying  on  its  legitimate  busi- 
ness; provided  that  any  corporation  may  hold,  for  ten 
years  and  for  such  longer  period  as  may  be  provided  by 
general  law,  real  estate  acquired  in  payment  of  a debt, 
by  a foreclosure  or  otherwise,  and  real  estate  exchanged 
therefor. " 

2)  It  is  the  further  opinion  of  this  Department 
that  a foreign  insurance  corporation  doing  business  in  this 
State  may  not  invest  the  capital  or  funds  of  any  description 
of  such  insurance  corporations  in  real  estate  in  this  State 
as  an  investment,  and  that  to  the  extent  that  said  Senate 
Bill  #323  provides  that  foreign  insurance  corporations  may 
invest  any  part  of  their  capital,  reserve  and/or  surplus 

in  real  estate  in  this  State  as  an  investment,  said  Senate 
Bill  #323  contravenes  said  Section  5*  Article  XI  of  our 
Constitution,  and  is,  therefore,  void. 

Respectfully  submitted. 


APPROVED : 

GEORGE  W.  CROWLEY 
Assistant  Attorney  General 

J.  E.  TAYLOR 
Attorney  General 


INSURANCE  COMPANIES — I EMlUM  TAXES— 
DEDUCTIONS . 


Honorable  Owen  G.  Jackson 
Supe  r in  tendent 
Division  of  Insurance 
Jeffereon  City,  Missouri 


' \ if 

Under  Sena  * Bill  insurance 
companies  may  take  deductions  for 
the  whole  preceding  year  in  com- 
puting the  amount  of  privilege  or 
license  tax  they  are  required  by 
Secs*  6098a  and  6098b  to  pay  for 
the  privilege  of  doing  business  in 
this  State  during  the  en- 
March  20,  1947  year.  Returns  prepared 

by  the  Insurance, Department  for 
the  use  of  companies  in  such 
computation  should  provide  for 
deductions  to  be  taken  for  the 
whole  qf  the  preceding  year  to 
the  year  in  which  such  privilege 
tax  must  be  paid0 


Attention:  Honorable  Ralph  C.  Lashly 
Dear  Superintendent  Jackson: 

This  will  acknowledge  yotrr  letter  of  recent 
date,  requesting  an  opinion  from  this  Department  re- 
specting the  deductions  to  be  taken  by  insurance  com- 
panies in  computing  premiums  of  1946  on  payment  of 
their  premium  taxes  in  1947,  as  Senate  Bill  #98  ap- 
plies to  the  subject.  Your  letter  requesting  our 
opinion  is  as  follows: 

"Paragraph  (b)  of  the  paragraph  titled 
■Deduct:1  of  the  Tax  Return  Schedule, 
copy  of  which  is  attached  hereto,  reads 
as  follows : 

" * (b)  All  Dividends  Allowed  Policy- 
holders during  last  six  months  of 
1946  except  those  Applied  to  Purchase 
Paid-Up, Additional  or  Annuities. * 

"Does  Senate  Bill  No.  98  restrict  de- 
duction which  may  be  taken  by  the  in- 
surance company  to  the  last  six  months 
of  1946,  or  are  they  entitled  to  deduc- 
tions for  the  entire  year?" 


Your  request  for  this  opinion  seems  to  be  based 
upon  the  question  of  the  interpretation  of  the  moaning 
and  effect  of  the  tax  return  schedule  under  the  paragraph 
beginning  with  the  word  "Deduct",  comprised  of  sub -paragraphs 
(a)  and -(b),  and  ending  with  the  blank  for  net  premiums  in 
dollars,  as  to  whether  the  deductions  that  may  be  taken  by 
the  insurance  companies  should  include  the  whole  of  the  year 
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1946  or  are  confined  to  the  last  six  months  of  1946* 
rather  than  an  outright  opinion  respecting  the  mean- 
ing and  effect  of  Senate  Bill  #98,  Itself*  The  in- 
terpretation and  construction  to  be  given  to  the  tax 
return  schedule  mentioned,  however,  will  necessarily 
include  the  construction  of  said  Senate  Bill  #98  as 
to  its  meaning  and  effect,  so  that  we  believe  it  proper 
and  helpful  to  here  quote  Senate  Bill  #98,  which  is  as 
follows  * 

"Section  10  Every  insurance  company  or 
association  organised  in,  or  admitted 
to  this  state,  whloh  is  now,  or  which 
may  be  hereafter  required  to  pay  a tax 
upon  its  premium  receipts  under  any  law 
N of  this  state,  may  deduct,  in  computing 

the  direct  premiums  reoeived  by  it  in 
this  state,  in  addition  to  all  other 
credits  allowed  by  law,  amounts  return- 
ed to  or  declared  and  held  for  the  bene- 
fit of  the  policyholders  in  this  state 
upon  which  an  agreed  per-oentum  of  in- 
terest is  paid  quarterly,  semi-annually 
or  annually,  and  any  amount s returned 
to  the  holders  of  policies  on  risks 
located  in  this  state,  as  unabsorbed  pre- 
miums or  dividends,  whether  paid  in  cash, 
or  applied  in  reduction  of  premiums  pay- 
able by  such  policyholders 

The  paragraph  of  the  tax  return  schedule  under 
which  the  deductions  may  be  taken  by  the  Insurance  com* 
panies  in  making  Up  their  tax  returns  for  the  payment 
of  premium  taxes,  under  the  title  of  "Deduct"  on  the  face 
of  the  tax  return  schedule  is  as  follows* 

"Deduct i 

"(a)  Dividends  Allowed  Policyholders  but 
Retained  by  the  Company  in  Payment  of  Pre- 
miums during  first  six  months  of  1946 

"(b)  All  Dividends  Allowed  Policyholders 
during  last  six  months  of  1946  except  those 
Applied  to  Purchase  Paid-Up  Additional  or 


Annuities  * $ 

"Total  Dlvldent  Deductions  $ 
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Senate  Bill  #74  was  passed.  April  28,  1945*  This 
Act  was  an  amendment  of  Article  XII,  Chapter  37,  R#S.  Mo, 
1939,  on  the  subjeot  of  “Taxation  of  Insurance  Companies”, 
by  adding  three  sections  immediately  after  Section  S098, 
to  be  known  as  Sections  6098a,  6098b  and  ,6098c.  There 
was  no  repealing  clause  in  Senate  Bill  #74  repealing  any 
of  the  sections  of  Article  XII,  Chapter  37,  R.S.  Mo*  1939* 
Later,  however.  House  Bill  #871  repealed  Section  6098a  of 
Senate  Bill  #74,  and  a new  section,  numbered  6098a,  was 
enacted  In  lieu  thereof,  which  became  effective  July  1, 
1946,  Also,  later.  Senate  Bill  #371  repealed  Section 
6098b  of  Senate  Bill  #74,  and  a new  section  numbered  6098b 
was  enacted  in  lieu  thereof,  which  also  became  effective 
July  1,  1946,  Senate  Bill  #74  and  Senate  Bill  #371  are 
printed  and  may  be  found  in  the  Index  of  the  Senate  Bills 
Truly  Agreed  to  and  Finally  Passed  of  the  63rd  General 
Assembly,  January  3,  1945,  to  July  8,  1946*  House  Bill 
#871  is  printed  and  may  be  found  in  the  Index  of  the 
House  Bills  Truly  Agreed  to  and  Finally  Passed,  63rd  Gen- 
eral Assembly,  January  3,  1945  to  July  8,  1946*  These 
new  enactments.  Sections  6098a  and  6098b  as  they  now  exist 
are  the  law  of  this  State  on  the  subject,  and  are  as  fol- 
low, to-wlti 


House  Bill  #871: 

“Section  6098a.  Every  Insurance  company 
or  association  organized  under  the  laws 
of  the  State  of  Missouri  and  doing  busi- 
ness under  the  provisions  of  Articles  2, } 

7 and  17,  of  Chapter  37,  Revised  Statutes 
of  Missouri,  1939,  and  every  mutual  fire 
insurance  company  organized  under  the  pro- 
visions of  Article  6,  Chapter  37,  Revised 
Statutes  of  Missouri,  1939,  shall,  as  here- 
inafter provided,  annually  pay,  beginning 
with  the  year  1945,  a tax  upon  the  direct 
premiums  received  by  it  fFom  policyholders 
in  this  state,  whether  in  cash  or  In  notes, 
or  on  account  of  business  done  In  this  state, 
for  insurance  of  life,  property  or  interest 
in  this  stats,  at  the  rate  of  two  per  cent 
(2$)  per  annum,  which  amount  of  taxes  shall 
be  assessed  and  collected  as  hereinafter  pro- 
vided, and  shall  b#  in  lieu  of  all  taxes  upon 
intangible  personal  property  owned  by  such 
insurance  companies  or  associations:  PRO- 
VIDED, that  fire  and  casualty  insurance  com- 
panies or  associations  shall  bs  credited  with 
cancelled  or  returned  premiums  actually  paid 
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during  the  year  In  thie  state,  and  that 
life  insurance  companies  shall  be  credit- 
ed with  dividends  actually  declared  to 
policyholders  in  this  state  but  held  by 
the  company  and  applied  to  the  reduction 
of  premiums  payable  by  the  policyholder.1’ 


Senate:  Bill  #371 1 ^ 

H3ection  6098b,  Every  such  company  shall, 
thirty  days  after  the  effective  date  of 
this  Act,  for  the  year  1945,  and  on  or  be- 
fore7 the  first  day  of  March  in  each  year 
thereafter,  make  a return  verified  by  the 
affidavit  of  its  President  and  Secretary, 
or  other  chief  officers,  to  the  Superin- 
tendent of  the  Insurance  Department  (or 
to  the  Director  of  Revenue,  if  provided 
by  law)  stating  the  amount  of  all  direct 
premiums  received  by  it  ftom  policyholders 
in  this  state,  whether  in  cash  or  in  notes, 
during  the  year  ending  on  the  3lst  day  of 
December  next  preceding.  Upon  receipt  of 
such  returns  the  Superintendent  of  the  In- 
surance Department  (or  the  Director  of 
Revenue,  if , provided  by  law)  shall  verify 
the  same  and  assess  the  tax  upon  the  var- 
ious companies  on  the  basis  and  at  the 
rate  provided  in  the  next  preceding  sec- 
tion* taking  into  consideration  deductions 
and  credits  allowed  by  law.  Immediately 
thereafter  the  Superintendent  of  the  In- 
surance Department  of  the  State  of  Missouri 
(or  the  Direotor  of  Revenue,  if  provided 
by  law)  shall  notify  the  companies  of  the 
amount  of  taxes  respectively  due  from  them, 
and  such  taxes  shall  be  paid  into  the  State 
Treasury  (or  if  otherwise  provided  by  law 
such  taxes  shall  be  paid  to  the  Director  of 
Revenue),  for  the  year  1945,  within  sixty 
days  after  the  effective  date  of  this  Act, 
and  on  or  before  the  first  day  of  May  in 
each  year  thereafter.  If  not  so  paid  the 
State  Treasurer  (or  the  Direotor  of  Revenue 
if  provided  by  law)  shall  certify  such  fact 
to  the  Superintendent  of  the  Insurance  De- 
partment who  shall  thereafter  suspend  such 
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delinquent  company  or  companies  from 
the  further  transaction  of  business 
In  this  state  until  such  taxes  shall 
be  paid,  and  such  companies  shall  be 
subject  to  the  provisions  of  Sections 
6096,  6100,  6101,  6102,  6103  of  Artiole 
12,  Chapter  37,  Revised  Statutes  of 
Missouri,  1939*  Upon  receiving  said 
money  the  State  Treasurer  shall  receipt 
one-half  thereof  into  the  General  Revenue 
Fund  of  the  state,  and  one-half  thereof 
to  the  credit  of  the  County  Foreign  In- 
surance Fund  for  the  purposes  set  forth 
in  Section  6095  Revised  Statutes  of 
Missouri,  1939 

Thus  we  will  observe  that  Section  6098c  and  the 
emergency  clause  in  Senate  Bill  #74  were  not  disturbed 
\and  still  remain  sections  of  that  Bill  which,  as  herein- 
before stated,  are  as  to  Sections  6098a  and  6098b,  amend- 
ments of  Article  XII  of  Chapter  37,  R.S,  Mo.  1939*  There- 
fore, It  will  be  further  observed  that  Sections  6098a  and 
6098b  as  enacted  by  House  Bill  #871  and  by  Senate  Bill 
#371,  respectively,  and  hereinabove  quoted,  upon  the  re- 
peal by  said  House  Bill  #871  and  Senate  Bill  #371,  re- 
spectively, of  Sections  6098a  and  6098b  of  Senate  Bill 
#74  such  new  enactments  are  now  a part  of  Artiole  XII, 
Chapter  37,  R.S.  Mo.  1939,  and  are  to  be  read  and  under- 
stood as  the  present  existing  law  of  this  State  on  the 
subject* 

Senate  Bill  #74  was  passed  with  an  emergency 
clause.  We  believe  it  valid*  We  observe  here  the  es- 
tablished rule  of  construction  that  every  law  passed  by 
the  Legislature  is  preaimed  to  be  constitutional  until 
declared  otherwise  by  proper  authority.  So,  then,  taking 
the  emergency  clause  as  valid  It  would  appear  that  Senate 
Bill  #74  went  into  effect  on  April  28,  1945, 

I 

We  believe  that  in  the  construction  of  .the  effect 
of  the  tax  return  schedule  hereinabove  referred  to,  as  to 
It  specifying  the  time  meant  under  which  deductions  may  be 
taken  by  Insurance  companies  in  making  their  returns  under 
"Deduct*  therein,  and  along  with  the  same,  the  construction 
of  said  Section  6098a  and  Section  6093b  and  Senate  Mil 
#98,  and  their  meaning  being  understood,  it  may  be  Con- 
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cluslvely  said  to  bs  that  said  Section  6098a,  as  a part 
of  said  Senate  Bill  #74,  and  ae  a part  of  Article  XXX, 
Chapter  37,  R,S.  Mo,  1939,  is  the  section  creating  th# 
obligation  upon  the  part  of  domestic  Insurance  companies 
to  pay  a like  premium  tax  heretofore  and  still  required 
to  be  paid  by  foreign  insurance  companies  in  this  State; 
that  Section  6098b,  also  as  a part  of  said  Senate  Bill 
#74,  and,  also,  thereby  a part  of  Article  XXI,  Chapter 
37,  R.S.  Mo,  1939,  is  the  measuring  standard  prescribing 
how  the  returns  shall  be  made  for  the  payment  of  the  tax 
for  the  ensuing  year,  and  using  the  amount  of  the  pre- 
raiums  collected  during  the  preceding  year  as  such  standard 
for  fixing  ths  amount  of  the  tax  to  be  paid  for  the  privi- 
lege of  doing  business  during  the  ensuing  year;  that  Senate 
Bill  #98  affects  said  Ssotions  6098a  and  6098b  only  as  to 
the  identification  and  amount  of  deductions  which  insurance 
companies  may  take  in  computing  the  tax  under  said  Section 
6098b,  It  does  not  change  the  method  or  manner  whioh  shall 
be  used  as  is  prescribed  by  said  Section  6098a  in  establish 
ing  the  tax  nor  said  Section  6098b  in  the  manner  of  mak- 
ing the  return.  Said  Senate  Bill  #98,  we  think,  permits 
deductions  for  dividends  over  the  entire  year  1946,  or  any 
like  previous  year,  as  the  means  of  fixing  the  net  pre- 
miums upon  which  the  privilege  tex  for  the  right  pf  doing 
business  by  an  insurance  oompany. is  fixed  for  the  year 
1947,  or  any  like  ensuing  year. 

Prior  to  the  enactment  of  Senate  Bill  #74,  domestic 
insurance  companies  had  never  been  required  to  pay  a pre- 
mium tax  for  the  privilege  of  doing  business  in  this  State, 
It  will  be  noted  that  Section  6098a  prescribes  that  domes- 
tic insurance  companies  "shall,  as  hereinafter  provided, 
annually  pay,  beginning  with  the  year  1945,  a tax  upon  the 
direot  premiums  received  by  It  from  policyholders  in  this 
state  e # at  the  rate  of  two  per  cent  (2$)  per  annum, 

# * « w. 

Section  6098b  very  clearly,  we  believe,  reveals 
the  legislative  intent  in  the  enactment  of  both  Seotlone 
6098a  and  6098b  when  said  Section  6098b  states: 

"Every  such  company  shall,  thirty  days 
after  the  effective  date  of  t^iis  Act, 
for  the  year  1945,  and  on  or  ^before  : 
the  first  day  of  March  in  eaoh  year- 
thereafter,  make  a return  verified 
by  the  affidavit  of  its  President 
and  Secretary,  or  other  chief  officers. 
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to  the  Superintendent  of  the  Insurance 
Department  (or  to  the  Director  of  Reve- 
nue* if  provided  by  law)  stating  the 
amount  of  all  direct  premiums  received 
by  it  from ^policyholders  in  this  state, 
whether  in  cash  or.  in  notes,  during  the 
year  ending  on  the  3lst  day  of  December 
next  preceding.  # # # ", 

to  be  that  the  whole  of  the  previous  year’s  taxes  collect- 
ed by  Insurance  companies  should  be  the  standard  of  measure 
ment  of  the  tax  to  be  paid  the  ensuing  year  by  such  com- 
panies for  the  privilege  of  doing  business.  Section  6098b 
uses  these  quoted  significant  words  in  determining  the 
period  of  the  collection  of  the  taxes  as  "during  the  year 
ending  on  the  3lst  day  of  December  next  preceding".  That 
statement  could  serve  no  other  office  or  purpose  whatso- 
ever, as  we  view  it,  except  to  be  and  become  the  measuring 
standard  for  the  fixing  of  the  next  year's  excise  tax. 

The  State  does  not  do  a credit  business  in  requiring  the 
payment  of  license  fees  by  licensees  for  the  privilege  of 
transacting  business  in  the  State.  If  it  did  so,  and  re- 
quired the  payment  of  a license  tax  at  the  end  of  the  year 
after  any  person,  corporation  or  other  entity  had  exer- 
cised the  privilege  of  transacting  business  in  the  State 
instead  of  requiring  the  payment  of  a license  tax  before 
they  may  begin  the  transaction  of  business  in  the  State, 
many  of  such  enterprises  would  perhaps  cease  transacting 
business  in  the  State  and  withdraw  from  the  State  at  the 
end  of  the  license  year  rather  than  pay  a new  license  tax* 
The  requirement  of  the  payment  of  the  license  tax  before 
any  licensed  business  may  be  transacted  In  the  State  is 
the  only  means  and  method  whereby  the  State  may  supervise 
and  control  the  conduct  of  persons  or  corporations  so  trans 
acting  such  business.  So  it  seems  to  be  conclusive  that 
the  Legislature  intended  for  the  measuring  and  determining 
of  the  amount  of  tax  to  be  paid  by  persons  or  corporations 
for  the  privilege  of  transacting  business  in  this  State 
was  to  be  and  is  prospective  and  not  retrospective. 

If,  then.  Section  6098b  fixes  the  amount  of  the  pre 
vlous  year's  collection  of  taxes  as  the  measuring  rule  and 
standard  whereby  the  amount  of  the  tax  to  be  paid  by  the 
licensee  for  the  ensuing  year  covers  the  whole  year  up 
to  December  31  of  such  "preceding  year",-  and  It  does, 
it  would  be  but  fair  and  just,  reading  said  Sections  6098a 
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end  6098b  and  Senate  Bill  #98  together  , te  a ay  that  If 
Section  6098b  fixes  the  whole  of  the  preview)  year  at 
the  basis  of  premium  collections  that  the  company  should 
have  the  aame  period  In  which  to  take  advantage  of  the  do* 
duotiona  allowed  by  Senate  Bill  #98  for  the  whole  of  the 
year  preceding  the  payment  of  the  license. tax  in  which  te 
apply  euoh  deduct Iona. 

So  o one truing  Senate  Bill  #98  along  with  said  8eo- 
tlona  6098a  and  6098b,  wo  believe  It  may  reasonably  bear 
no  ether  construction*  Bald  Senate  Bill  #98  in  treating 
of  the  right  of  auoh  doduetloma  apeaka  of  insurance  coax* 
panics  or  aaaoolatlona  "which  may  be  hereafter  required 
te  pay  a tan  upon  Ita  premium  receipts  under  any  law  of 
this  state*  certainly  deee  mean  and  refer  te  Seetions  6088a 
and  6098b*  Theae  section*  are  the  only  lew*  In  this  State, 
of  whioh  we  are  advised,  which  require  the  payment  by  am  / 
lnauranoe  company  of  a tax  upon  ita  premium  receipt* . Then 
aald  Senate  BUI  #98  state*  that  auoh  iniurano#  cempanlea 
or  aaaoolatlona  "may  deduct,  In  computing  the  direct  pre- 
mium* reeelved  by  it  In  thle  abate.  In  addition  te  ell  ether 
credit*  allowed  by  law,  amount*  returned  te,  or  declared  and 
hold  for  tho  bonef it  of  the  policyholders  in  thle  state 
upon  which  an  agreed  per-centum  ef  interest  la  paid  quarter- 
ly, a ami-annual ly  or  annually,  and  anf  amount*  returned  te 
the  holder#  of  pollele*  on  rlaka  located  in  thla  at ate,  aa 
unabaorbed  premium*  er  dividend*.  Whether  paid  in  each, ; 
or  applied  in  reduet  Ion  ef  premium#  payable  by  sueh  pel  ley- 
holder  a, H Thus,  the  lnauranoe  companies  are  required  te 
compute  tho  privilege  - tax  to  be  paid  for  the  ensuing  year  * 
upon  ttlte  premium  receipts  under  any  law  of  thle  state* 
and  if  so,  then  we  believe  it  la  just  aa  clearly  atated 
and  intended  In  aald  Senate  Bill  #98  that  they  may  make 
the  doduotlon*  for  the  seme  period  ef  time  in  Ubleh  they 
must  compute  the  direct  premium*  resolved  by  them,  that 
is  to  aay,  during  tho  whole  ef  the  year  preceding  the  pay* 
ment  of  the  tax*  This  construction  of  the  statute*  being 
discussed  la  further  supported,  wo  believe,  by  the  require* 
meat  in  Section  6098a  that  the  payment  ef  the  tax  ^beginning 
with  the  year  19d6N  should  be  oomputed  on  the  premiums  re* 
salved  up  to  and  including  December  Slat  of  the  preceding 
year,  and  having  observed  that  Senate  Bill  #74  was  passed 
with  an  emergency  clause/  end  treating  said  emergency  clause, 
aa  we  believe  we  araat,  aa  valid,  then  the  computation  ef 
tho  amount  of  tho  premium#  upon  which  tho  tax  for  19*8 
would  be  paid  Includes  the  whole  ef  the  year  1944,  end  aa 
on  for  auocesslve  years  In  like  fashion* 

e 


i 
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Senate  Bill  #98  does  not,  In  anywise , disturb 
that  part  of  Section  6098a  or  any  other  provision  there- 
of* except  to  increase  the  deductions  to  be  allowed  in 
the  making  up  of  a return.  It  appears  that  under  the 
terms  of  Senate  Bill  #98  insurance  companies  would  have 
the  right  to  deduct  dividends  paid  but  retained  by  the 
company  in  payment  of  premiums  and  dividends  allowed 
policyholders*  and  all  dividends  allowed  policyholders, 
except  those  applied  to  purchase  paid-up  additional  or 
annuities  during  the  whole  year  of  1946, 

The  tax  return  prepared  by  the  Division  of  In- 
aurance  submitted  to  us  does  not  comply  with  said  Senate 
Bill  #98  in  the  deductions  allowed  for  the  full  year  of 
1946,  in  measuring  the  privilege  tax  for  1947,  and  is  er- 
roneous to  that  extent.  It  should  be  changed  to  comply 
with  the  terms  of  said  Senate  Bill  #98  in  such  regard* 

The  premium  tax  In  previous  years  required  of 
foreign  insurance  companies,  and  now  required  of  them  by 
the  terms  of  Article  XII,  Chapter  37,  = Mo,  1939,  and 

by  reason  of  the  amendments  heretofore  noted  and  discuss- 
ed and  now  required  of  domestic  insurance  companies,  is 
not  a tax  on  the  premium/*  collected  themselves.  It  is  a 
tax  upon  the  privilege  of  either  foreign  or  domestic  in- 
surance companies  to  do  business  in  this  State, 

The  question  of  whether  the  imposition  of  a pre- 
mium tax  imposed  upon  Insurance  companies,  such  as  is  pro 
vided  in  said  Section  6098a  is  a tax  upon  th^  premiums 
collected  themselves .or  is  a privilege  tax  paid  by  the 
companies  for  the  privilege  of  transacting  business  in 
this  State,  was  before  our  Supreme  Court  in  the  case  of 
Massachusetts  Bonding  & Insurance  Company  vs,  Chorn,  274 
Mo*  15,  201  S.W,  1122*  The  Court  held  that  the  tax  im- 
posed is  a privilege  tax  and  is  not  a tax  upon  the  pre- 
miums, The  Court,  l,c,  1124,  on  the  point,  saids 

'•The  thing  taxed  in  this  case  is  the 
right  to  transact  the  business  of  vari- 
ous kinds  of  so-called  insurance,  re- 
lating, among  other  things,  to  the  life, 
heaL  th  and  safety  of  individuals,  in- 
demnity against  liability  of  employers 
to  employes  Injured  in  their  service, 
and  loss  incurred  by  reason  of  their  de- 
faults, All  these  kinds  are  included  under 
the  general  name  of  insurance,  and,  so  far 
as  this  appellant  is  concerned,  are  under 
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the  Jurisdiction  of  the  insurance  depart** 
ment  of  the  state  by  which  the  tax  is  as- 
certained and  assessed*  The  payment  of  the 
tax  entitles  it,  under  the  laws  of  the  state, 
to  transact  this  business  in  its  capacity 
as  a corporation*  The  amount  of  the  tax 
is  fixed  at  2 per  cent,  on  ’the  premiums 
received*  whether  in  cash  or  in  notes*  in 
this  state,  or  on  account  of  business  done 
in  this  state,’  ft  ”, 

The  decisions  of  the  Courts  of  other  States  of 
the  Union  are  to  like  effect  as  the  above  cited  case  from 
our  Supreme  Court  on  similar  tax  laws,  on  the  particular 
point  that  such  premipm  taxes  as  are  provided  for  in  our 
said  Sections  6098a  and  6098b  are  a privilege  tax,  imposed 
solely  for  the  privilege  of  doing  business  in  the  ensuing 
year, 

i 

The  Supreme  Court  of  the  State  of  Kansas  in  the 
case  of  McNall  vs.  Metropolitan  Life  Insurance  Company, 

70  P,  604,  on  the  question  here  involved*  l.c,  606,  among 
other  things*  saldt 

"•»  * The  tax  collected  in  1899  was  not 
levied  on  business  done  'in  the  previous 
year.  The  amount  of  the  premiums  collected 
during  the  year  before  was  used  as  a basis 
for  determining  the  amount  the  company  ought 
to  pay  for  the  privilege  of  writing  insur- 
ance in  fchis  state  for  the  subsequent  year,” 

The  Supreme  Court  of  the  3tate  of  Montana  holds  in 
like  effect.  The  Supreme  Court  of  that  State  had  before  it 
the  case  of  State  vs,  J.  C,  Maguire  Construction  Company, 

125  P,  (2d)  433.  The  Court,  l,c,  435,  on  the  question  saldt 

' ’’The  controversy  here  is  as  to  the  period 
of  business  activity  covered  by  the  tax 
required  to  be  paid  in  each  year.  The 
language  of  the  Act  is  clear  and  there 
can  be  no  question  of  what  was  intended 
by  the  legislature.  It  provides  t;hat  every 
corporation  shall  annually  pay  a license 
fee  for  carrying  on  business  in  the  state, 
the  amount ; of  which  is  determined  by  taking 
a percentage  of  the  preceding  year’s  income 
as  the  measure,  •#  **<•  #•  « « # # # # » « # ■» 
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The  result  is  that  every  corporation, 
domestic  or  foreign,  doing  business  in 
the  state  Is  required  each  year  to  pay  • 
a tax  for  the  privilege  of  doing  busi- 
ness  that  year,  the  amount  of  which  is 
fixed  at  a per  centum  of  the  amount  of 
the  net  income  received  by  the  corpora- 
tion during  the  preceding  year  from  all 
Montana  sources*  The  tax  is  imposed  up- 
on the  privilege  of  doing  business  and 
not  upon  the  Income  derived  from  the 
business  done*" 

If,  then,  the  premium  tax  imposed  upon  insurance 
companies  is  an  excise  or  privilege  tax  for  the  right  to 
transact  business  in  this  State,  and  the  return  as  is  pro- 
vided in  said  Section  6098b  shall  be  made  "stating  the 
amount  of  all  direct  premiums  received  by  it  from  policy- 
holders in  this  state  whether  in  cash  or  in  notes,  during 
the  year  ending  on  the  Slat  day  of  December  next  preced- 
ing " then  we  will  have  no  difficulty,  we  think, 

in  arriving  at  the  proper  construction  of  the  terms  of 
Senate  Bill  #98  as  to  the  deductions  and  the  time  for  which 
deductions  may  be  made  In  the  making* of  the  return  by  any 
insurance  company*  Senate  Bill  #98  provides  that  "Bvery 
insurance  company  or  association  organized  in,  or  admitted 
to  this  state  * « #,  may  deduct,  in  computing  the  direct 
premiums  received  by  it  in  this  state  * # * amounts  re- 
turned to  or  declared  and  held  for  the  benefit  of  the  policy 
holders  in  this  state  upon  which  an  agreed  per-centum  of 
interest  is  paid  quarterly,  semi-annually,  or  annually, 
and  any  amounts  returned  to  the  holders  of  policies  on 
risks  located  in  this  state,  as  unabsorbed  premiums  or 
dividends,  whether  paid  in  cash  or  applied  in  reductions 
of  premiums  paid  by  such  polioyholders*"  So  also,  if 
said  Section  6098a  is  the  measuring  stick  whereby  it  is 
to  be  determined  what  the  tax  for  the  ensuing  year  shall 
be,  as  applied  to  the  premiums  collected  for  the  previous 
year  for  the  privilege  of  transacting  business  in  the  en- 
suing year,  we  think  it  would  be  necessary,  and  that  it 
was  the  intention  of  the  Legislature  in  passing  Senate 
Bill  #98,  to  apply  the  deductions  provided  for  in  Senate 
Bill  #98  to  the  whole  of  the  period  during  which  the 
taxes  were  collected  in  the  previous  year  as  the  measuring 
stick  under  Section  6098a  for  the  correct  computation  of 
the  tax*  In  other  words ^ taking  for  example  the  years 
specified  in  the  tax  return  schedule  of  1946  and  1947,  the 
deductions  provided  for  in  Senate  Bill  #98  would  apply  to 
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the  whole  of  the  year  1946,  taking  that  year* a premium 
collections  aa  the  measuring  standard  for  the  computa- 
tion of  the  privilege  tax  for  the  next  ensuing  year, 
1947,  end  said  Senate  Bill  does  not  restrict  such  de- 
ductions to  the  last  six  months  of  1946. 


CONCLUSION. 

i 

It  is,  therefore,  the  opinion  of  this  Department 

that! 

1)  Senate  Bill  #98  does  not  restrict  deductions 
which  may  be  taken  by  an  insurance  oompany  to  the  last 
six  months  of  1946,  as  the  measuring  stlok  upon  the  pre- 
miums collected  by  any  such  oompany  in  the  year  1946,  by 
which  the  excise  or  privilege  tax  for  doling  business  in 
this  State  in  the  ensuing  year  1947,  is  to  be  computed, 
but  that  such  deductions  as  are  provided  by  law  shall  be 
taken  for  the  entire  year  1946* 

2)  That  the  form  of  the  tax  return  schedule  under 
the  paragraph  "Deduct"  does  not  express  or  contain  the 
language,  effect,  purpose  and  meaning' of  Senate  Bill  #98 
in  that  it  restricts  the  deductions  to  be  taken  by  insur- 
ance companies  making  suoh  return  to  the  last  six  months 
of  1946,  in  certain  instances,  whereas  the  tax  return 
schedule  should  express  the  right  for  any  insurance  oom- 
pany to  take  suoh  deductions  as  are  provided  by  law  dur- 
ing the  whole  of  the  year  1946. 

Respectfully  submitted. 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 

APPROVED  t 


J.  E.  TAYLOR 
Attorney  General 
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INSURANCE  t * Charter  amendment  of*  Business  Men's  Assurance  Company  of 
America*  


Meroh  28,  19«f 


Honor Able  Owon  a*  Jackeon 
Director  of  Insuranoe  of  Missouri 
Jefferson  City*  Missouri 


Deal*  Dir eo tor  Jackson) 

i . 

This  will  acknowledge  your  letter  of  recent 
date,  with  wblah  you  endowed  certified  ooplee  of 
the  proceedings  of  the  Board  of  Directors  of  the 
Business  Men's  Assurance  Company  of  America*  held 
at  Its  office  at  Kansas  City*  Missouri*  on  January 
9*  1947*  and  of  the  proceedings  of  the  meeting  of 
the  stockholders  of  said  corporation  on  January  25* 
1947*  both  of  said  meetings  haring  been  held  for 
the  purpose  of  amending  the  Articles  of  Incorpora- 
tion of  said  corporation* 

There  is  also  submitted*  proof  of  publica- 
tion of  ths  notloe  to  the  stockholders  of  said  cor- 
poration of  the  time  and  plaoe  of  said  proposed 
stockholders*  meeting*  duly  returned  by  the  affi- 
davit of  Mr*  Clifford  3.  Smith*  on#  of  ths  publish- 
ers of  Ths  Dally  Record*  a newspaper  of  general  cir- 
culation* published  dally*  except  Sundays*  in  Kansas 
City*  Jackson  County.  Missouri*  whereby  It  appears 
said  notloe  wae  published  In  said  newspaper  ten  days 
beginning  on  January  10*  1947*  and  in  each  of  the  is- 
suss  thereafter*  up  to  and  including  January  21*  1947, 

• \ ■ V . i , \ 

That  the  amendment  of  the  Articles  of  Incor- 
poration of  said  corporation  was  duly  had  and  dons 
at  its  said  meeting  on  January  25*  1947*  the  aaae  be- 
ing the  annual  meeting  of  said  corporation*  and  that 
for  ths  amendment  as  proposed  and  which  is  shown  In 
the  certified  copies  of  such  proceedings  ther#  wers 
voted 


For  the  amendment  18553  shares 
Against  ths  amendment  none  shares* 


That  a copy  of  said  notloe  In  the  form  at  task- 
ed to  the  said  affidavit  of  ths  said  Clifford  B,  Smith 


Honorable  Ovan  G,  Jaokaon 


was  deposited  In  the  United  States  Mails  on  January 
10.  1947,  addressed  to  eaoh  of  the  stookholders  of 
said  oompany  at  their  last  known  addresses  as  shown 
in  the  records  of  said  company. 

He  have  examined  and  Inspected  the  doouaents 
submitted  and  hereinabove  named , and  have  compared 
them  with  the  statutes  of  the  State  of  Missouri,  and 
find  that  suoh  proceedings  proposing  and  accomplish- 
ing the  amendment  of  the  Articles  of  Incorporation 
of  said  company  comply  with  the  statutes  of  the  State 
of  Missouri  in  suoh  oases  made  and  provided,  and  are 
not  inconsistent  with  the  Constitution  of  the  state 
of  Missouri  and  the  Constitution  of  the  United  States. 


Respectfully  submitted, 


OBOFO/  W* 
Assistant 


CROWLEY 
Attorney  Uenerfcl 


) 

' r.  I 
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^NSURANCEj  Amendment  of  Articles  of  Ino.  of  the  American  Centfal  Insurance 

Company ; j*h  eo  t’.ompany. 


April  22,  1947 


Honorable  Owon  0.  Jackaon 
Super intendent 
Division  of  Insurance 
Jefferson  City,  Missouri 

Attention*  Honorable  Ralph  C,  Lashly 
Dsar  Super Intendent  Jaokson: 

This  will  acknowledge  the  transmission  to  this 
Department  of  oertified  copies  of  amendments  of  the 
Artioles  of  Incorporation  of  American  Central  Insur- 
ance Company,  proposing  to  amend  Its  Articles  of  In- 
corporation to  authorise  said  corporation  to  write  ad- 
ditional types  of  insur&noe,  and  the  proceedings  of  the 
Board  of  Directors  and  the  Stockholders  of  said  cor- 
poration effecting  such  amendment,  and  upon  the  legality 
of  whioh  you  request  ths  opinion  of  this  Dspartment. 

We  have  examined  the  documents  and  records  of 
suah  proceedings,  submitted,  including  proof  of  publi- 
cation of  ths  notice  of  the  stockholders'  annual  and 
special  meatlng  when  and  where  the  eaid  amendment  of 
said  Artiolss  of  Incorporation  was  effectuated. 

We  find  that  thee#  proceedings  are  all  regu- 
lar in  form  and  substanoe,  and  it  is  the  opinion  of 
this  Department  that  such  proceedings  comply  with  the 
laws  of  the  State  of  Missouri,  and  that  they  are  not 
inconsistent  with  the  Constitution  of  the  State  of 
Missouri  or  ths  Constitution  of  the  United  States, 

Respectfully  submitted. 


CfWCiir 


r-y  \ 
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INSURANCE*  Amendment  of  Articles  of  Ass'n.  of  the  Kansas  City  K^re  and 
\ Marine  Ins.  Company. 


April  22,  1947 


Honorable  Owen  0,  Jacks on 
Superintendent 
Division  of  Insurance 
Jeffe®ao n City a Missouri 

1 J;»;  Attentions  Honorable  Ralph  C.  Lashly 
Dear  Superintendent  Jackson: 


Thishwlll  acknowledge ; the  transmission  to  this  ^ 
Department  of  certified/ Copies  of  amendments  of  the  Ar- 
ticles of  Incorporation  of  the  Kansas  City  Fire  and 
Marino  Insurance  Company,  proposing  to  amend  Its  Articles 
of  Incorporation  to  provide  for  a decrease  In  the  number 
of  Directors  from  twenty-one  to  seventeen,  and  the  pro- 
ceedings of  the  Board  of  Direotera  and  the  Stockholders 
of  said  loorporstlon  effecting  #uoh  ttks*4«Mint^  and  upon 
the  legality  of(  which  you  request  the  opinion  Of  this 
Department*  i.a 


ilfi'i'.i 


is!  I - .. 


-n  'O'.' 


'0  j f 


-We  have  examined  the  documents  and  records  of 
such  proceedings,  submitted#  including  proof  of  publi- 
cation of  the  notice  of  the  stockholders*  annual  and 
special  .''meeting ' when  • and  ••  where  the  said  amendment ' of  ' 
aald  Artiales  of  Incorporation  was  effectuated*  ’ 

.)  f.  0:>.:  vU'  ! : '5-  ' 
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i>/: ; #e  find  that  these : proceeding#  ere : All;  regular 
in  form  and  substance  end  it  is  the  opinion  of  this 
Department  that  such  proceedings  oomply  with  the  laws 
of  the  State  of  Missouri,  end  that  tnay  sr e not  incon- 
sistent with  the  Constitution  of  the  State  of  Missouri, 
or  the  Constitution  of  the  United  State** 


i He spec t fully  submitted. 


COUNTY  COLLECTOR:  Under  Section  11068,  R.S.  Mo.  1939,  County 
PUBLIC  OFFICER:  Collector  not  In  default  may  also  hold  the 

office  as  member  of  Board  of  Directors  of 
said  School  District. 


May  2,  1947 


Honorable  Duncan  R.  Jennings 
Prosecuting  Attorney 
Montgomery  County 
Montgomery  City,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion,  which  reads: 

"I  have  been  requested  for  a ruling  on 
the  Interpretation  of  Sec.  11068,  Art. 

8,  Chap.  74  of  the  Revised  Statutes  of 
Missouri,  1939. 

"Is  the  County  Collector  of  Montgomery 
County  eligible  to  be  elected  and  serve 
on  the  Board  of  Directors  of  the  Mont- 
gomery City  School  District  while  hold- 
ing office  as  said  County  Collector?" 

You  inquire  if  the  County  Collector,  under  Section 
11068,  R.S.  Mo.  1939,  may  legally  hold  that  office  and  at 
the  same  time  be  elected  and  serve  on  the  Board  of  Directors 
of  the  Montgomery  City  School  District.  Section  11068,  R.S. 

Mo.  1939,  reads: 

"No  collector  or  holder  of  public  moneys, 
or  aiiy  assistant  or  deputy  of  such  holder 
or  collector  of  public  moneys,  shall  be 
eligible  or  appointed  to  any  office  of 
trust  or  profit  until  he  shall  have  ac- 
counted for  and  paid  over  all  sums  for 
which  he  may  be  accountable." 

The  foregoing  statute  is  practically  the  same  as  when 
enacted  and  found  in  Laws  of  1866,  Page  146.  In  the  Constitu- 
tion of  Missouri  1875,  Section  19,  Article  2,  will  be  found 
practically  the  same  provision,  and  while  said  constitutional 
provision  was  no  doubt  self -enforcing,  the  Legislature  apparently 
passed  such  legislation  to  oarry  out  the  provisions  of  Section 
19,  Article  2,  supra.  No  similar  constitutional  restriction  was 
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carrled  in  the  Constitution  of  Missouri  1945,  however,  Section 
11068,  supra,  has  not  been  repealed.  We  believe,  in  the  absence 
of  Section  11068,  R.S.  Mo.  1939,  that  a county  collector  could 
in  all  probability  hold  at  the  same  time  the  office  of  county 
collector  and  serve  as  a member  of  the  Board  of  Directors  of 
said  School  District,  as  the  duties  of  both  offices  do  not  con- 
flict and  are  not  incompatible . That  under  the  common  law  there 
was  no  limit  to  the  number  of  offices  one  might  hold  at  the  same 
time  so  long  as  they  were  compatible  and  consistent.  Furthermore, 
that  our  courts  have  defined  ^’incompatible"  as  to  not  consist  in 
a physical  inability  of  one  person  to  discharge  the  duties  of  two 
or  more  offices.  (See  Section  46,  Page  941,  Vol.  46  C.J.) 

The  courts  in  this  state  had  an  occasion  to  construe  Section 
11068,  supra,  one  time,  and  that  was  in  the  case  of  State  ex  inf. 
v.  Breuer,  235  Mo.  240.  However,  under  that  decision  the  courts 
were  confronted  with  facts  different  from  those  contained  in  your 
request.  In  that  case  a county  collector,  during  his  term  of 
office  as  collector,  became  a candidate  for  circuit  judge  and  was 
elected.  Prior  to  qualifying  for  the  office  of  circuit  judge  he 
resigned,  the  Governor  made  an  appointment  to  fill  out  his  term 
as  county  collector,  and  he  made  a complete  accounting  of  all 
funds  and  secured  a receipt  for  paying  over  all  funds  in  his 
custody.  There  was  no  allegation  of  fraud  or  default.  He  then 
assumed  the  office  of  circuit  judge  the  following  January.  That 
case  went  off  on  a construction  of  the  words  "shall  be  eligible" 
in  Section  11068,  supra.  Furthermore,  the  court  in  that  case 
construed  the  constitutional  provision.  Section  19,  Article  2, 
hereinabove  referred  to,  along  with  Section  11446,  R.S.  1909, 
which  today  is  Section  11068,  R.S.  Mo*  1939*  With  regard  to  the 
word  "eligibility"  the  court  said  at  l.c.  248: 

"*  * * It  may  be  conceded  and  it  seems  to 
be  the  fact  that  as  stated  In  29  Cty-c.  1376, 

•Most  of  the  cases  hold  that  the  term 
"eligible"  as  used  in  a constitution  or 
statute  means  capacity  to  be  chosen,  and 
that  therefore  the  qualification  must 
exist  at  the  time  of  the  election  or  appoint- 
ment! * tut  there  is  respectable  authority  to 
the  contrary,  including  a decision  of  this 
court  and  we  think  based  upon  the  better 
reason.  Besides,  contemporaneous  construc- 
tion, as  shown  In  the  unquestioned  recogni- 
tion for  forty  years  of  the  eligibility  to 
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electlon  to  office  of  Incumbents  of  the 
offices  of  county  collector#  county 
treasurer,  state  treasurer,  sheriff, 
county  clerk,  circuit  clerk,  and  many 
others  that  could  be  named,  all  collec- 
tors or  receivers  of  public  money,  is 
a cogent  reason  for  holding  against 
relator ’ s contention . " 

The  court  further  held  that  such  constitutional  and  statutory 
provisions  should  not  be  construed  to  prevent  officers  mentioned 
therein  as  in  default  and  deny  to  them  further  political  prefer- 
ment while  occupying  such  office.  In  so  holding,  the  court  said 
at  l.c.  249,  250; 

"It  will  be  noticed  that  the  catch-words 
of  the  section  of  the  Constitution  are; 

•Collectors,  receivers  etc.,  in  default, 
ineligible  to  office . • And  the  general 
rule  of  law  upon  the  subject,  as  stated 
in  29  Cyc.  1385,  is  as  follows;  'Statutes 
frequently  disqualify  for  public  office 
those  who,  having  in  their  possession  pub- 
lic funds,  are  in  default.  Such  statutes 
disqualify  only  those  who  have  been  de- 
termined by  legal  authority  to  be  in  de- 
fault, or  admit  that  they  are  in  default, 
and  appear  generally  to  be  liberally  con- 
strued in  favor  of  eligibility  to  office . 

Thus  "default"  is  said  to  mean  a willful 
and  corrupt  omission  to  pay  over  funds . ' 

"The  Reasonable  and  salutary  interpreta- 
tion given  to  the  Constitution  and  statu- 
tory provisions  under  consideration,  by 
this  court,  1b  not  that  those  holding  the 
offices  mentioned  shall  be  treated  as  In 
default  and  denied  further  political  pre- 
ferment while  occupying  such  office,  but 
rather  that  the  door  of  the  same  office 
for  another  term,  or  of  another  office, 
shall  be  barred  to  them  until,  and  only 
until,  they  shall  have  shown  themselves 
eligible  and  worthy  by  a full  settlement 
and  payment  of  all  public  funds  in  their 
hands . 

Furthermore,  in  State  ex  rel.  McAllister  v.  Dunn,  277  Mo. 

38,  l.c*  43,  the  Supreme  Court,  in  concluding  that  there  was  no 
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reason  receding  from  the  position  taken  by  the  court  in  State 
ex  inf.  Breuer,  supra,  saldt 

"*  * * This  seems  to  us  the  correct  con- 
clusion. To  apply  to  the  word  eligible 
in  every  case  a fixed  meaning  without  re- 
gard to  the  context,  the  law  in  pari 
materia,  the  evil  to  be  remedied  or  averted, 
would  be  to  overturn  vital  rules  of  con- 
struction and  miss  the  legislative  intent 
in  each  case  in  which  the  law-making  body 
happened  to  use  the  word  in  another,  though 
legitimate,  sense.  Upon  this  question  this 
court  has  already  declared  itself.  In  State 
ex  inf.  v.  Breuer,  235  Mo.  l.c.  250,  251,  in 
a concurring  opinion  by  Valliant,  J.,  this 
court,  six  judges  concurring,  held  that 
whether  the  word  eligible,  used  in  a statute, 
is  used  with  reference  to  the  election  or  the 
time  of  taking  office  'depends  on  the  context 
and  on  the  subject. ' We  had  before  us  in 
that  case  most  of  the  authorities  cited  in 
this . After  a re-examination  of  these  and 
others  now  brought  to  our  attention,  we  see 
no  reason  for  receding  from  the  position 
taken  in  that  case . ” 

There  are  several  well  established  rules  of  statutory  con- 
struction to  keep  in  mind*  A primary  rule  for  construing  stat- 
utes is  to  ascertain  the  lawmakers ' intent  from  words  used,  if 
possible,  and  give  it  that  effect.  See  Cummins  v.  Kansas  City 
Public  Service  Co.,  66  S.W.  (2d)  920,  33^  Mo.  672.  Also,  that 
statutes  should  receive  a sensible  construction  such  as  will 
effectuate  legislative  Intent,  if  possible,  so  as  to  avoid  an 
unjust  or  absurd  conclusion.  See  Chrisman  v.  Terminal  R.  Ass'n 
of  St.  Louis,  157  S.W.  (2d)  230.  Another  rule  is  that  the  Legis- 
lature will  not  be  presumed  to  have  intended  to  use  superfluous 
or  meaningless  words.  See  Dodd  v.  Independence  Stove  and  Furnace 
Co.,  51  S.W.  (2d)  114,  330  Mo,  662. 

Certainly  we  must  consider  a member  of  the  Board  of  Directors 
of  said  School  District  as  an  office  of  trust.  In  State  ex  rel. 
Milligan  et  al.  v.  Jones,  224  S.W.  1041,  l.c.  1042,  the  Supreme 
Court  of  Tennessee,  in  holding  the  office  of  school  director  to 
be  an  office  of  trust,  said} 
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"The  public  school  system  has  developed 
into  a great  plan  of  the  state  government 
to  educate  its  citizens  and  is  based  upon 
the  thought  that  an  educated  citizenry  is 
essential  to  a free  government.  The  govern- 
ment has  undertaken  this  trust,  and  for  this 
purpose  spends  hundreds  of  thousands  of  dol- 
lars every  year.  The  system  is  a great  sys- 
tem and  has  many  features,  all  of  which  may 
well  be  said  to  be  essential.  Included 
within  this  system  is  the  school  director, 
and  we  must  hold  that  it  is  an  office  of  the 
highest  trust.  It  is  not  an  office  of  profit, 
and  it  should  not  be  made  so,  because  useful- 
ness of  the  office  would  be  lessened  if  the 
cupidity  of  men  were  aroused  over  its  posses- 
sion. The  motive  which  men  are  expected  to 
exercise  in  seeking  it  is  one  of  patriotism 
and  disinterestedness.  It  is  none  the  less 
an  office  of  trust.  The  directors  have  within 
their  control  the  employment  of  teachers,  the 
payment  of  their  salaries,  the  care  and  cus- 
tody of  school  property,  and  many  other  things 
of  financial  interest,  which  would  be  sufficient, 
standing  alone,  to  declare  the  office  one  of 
trust*  but  in  addition  the  director  has  the  de- 
cision of  the  character  and  nature  of  the  school 
by  the  selection  of  teachers  and  other  matters 
of  great  moral  and  spiritual  trust.  An  examina- 
tion of  the  sections  of  the  Code  cited  will  show 
that  it  was  Intended  to  make  the  director  an  im- 
portant and  essential  part  of  the  school  system." 

County  collectors  are  required  under  the  law  to  make  regular 
settlements  and  turn  over  funds  in  their  custody.  Certainly  if  the 
Legislature  had  wanted  to  prevent  such  officers  from  holding  other 
offices  of  trust  at  the  same  time,  it  would  have  been  an  easy  matter 
to  have  enacted  such  a law  in  words  that  would  need  no  construction, 
such  as  Section  13799*  R.S.  Mo,  1939*  which  reads* 

"No  sheriff,  marshal,  clerk  or  collector,  or 
the  deputy  of  any  such  officer,  shall  be 
eligible  to  the  office  of  treasurer  of  any 
county , " 
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That  was  not  done*  So  apparently  the  Legislature,  in  passing 
11068,  R.S.  Mo.  1939,  only  wanted  to  restrict  such  public  officers 
from  holding  another  office  of  trust  at  the  same  time  when  in 
default.  That  seems  to  be  the  only  reasonable  construction  to 
place  upon  said  act. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that,  since 
the  office  of  county  collector  and  member  of  Board  of  Directors 
of  said  School  District  are  not  Incompatible,  and  assuming  the 
County  Collector  in  question  has  made  all  settlements  required 
under  the  law  and  is  not  in  default,  the  said  County  Collector 
may  serve  as  Member  of  said  Board  of  Directors  in  said  School 
District  at  the  same  time. 

Respectfully  submitted. 


AUBREY  R.  HAMMETT,  Jr. 
Assistant  Attorney  General 

APPROVED} 


Trrr'mtm — 

Attorney  General 
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TAXATION:  Cost-plus-contractors  who  pay  a sales  tax  on  materials 

SALES  TAX:  which  they  us©  in  such  contracts  may  bill  the  firm 

with  which  they  are  contracting  for  reimbursement  of 
the  amount  of  such  tax  and  such  contractors  would  not 
be  required  to  remit  the  amount  of  such  reimbursement 
to  the  State  Collector  of  Revenue* 


June  19,  1947 


Honorable  W*  0,  Jackson,  Supervisor 
Sales  Tax  Unit 
Department  of  Revenue 
State  Capitol  Building 
Jefferson  City,  Missouri 


Dear  Mr,  Jackson: 

This  is  in  reply  to  yours  of  recent  date  wherein  you  request  an 
official  opinion  from  this  department  on  the  following  statement 
of  facts: 


"The  question  has  arisen  in  regard  to  the  collection 
of  sales  tax  from  certain  contractors  in  the  City  of 
St,  Louis  and  the  opinion  of  the  Attorney  General  is 
desired  as  to  whether  or  not  these  contractors  are 
liable  to  the  State  for  the  remittance  of  tax, 

"The  situation  out  of  which  this  controversy  arises, 
is  as  follows: 

"Gertain  contractors  in  the  handling  of 
their  Cost-plus-contracts,  would  use 
materials  which  they  had  purchased  and 
upon  which  they  had  paid  the  sales  tax, 
but.  in  billing  the  firms  with  which  they 
were  contracting,  they  would  include  in 
their  bill  an  item  'Two  Per  Cent  Sales 
Tax  $30.99'',  or  some  other  amount,  being 
the  amount  of  sales  tax  which  the  con- 
tractors had  paid  on  the  material  used* 

"Section  11416  of  House  Bill  652  enacted  by  the  63rd 
General  Assembly,  Laws  of  1945,  l,c,  1871,  directs 
the  filing  of  sales  tax  returns  and  the  remittance 
of  the  tax  collected  and  contains  the  following 
words: 

'Including  any  and  all  monies  collected 
from  the  purchaser  as  sales  tax*’ 
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”An  opinion  from  your  office  will  be  greatly 
appreciated,  advising  us  whether  or  not  under 
the  style  of  billing  above  described,  the  con- 
tractors doing  contract  work  on  a Cost-plus 
basis  should  remit  to  the  State  Collector  of 
Revenue,  the  amounts  shown  in  their  invoices  as 
sales  tax*" 

The  Missouri  Sales  Tax  Act  was  passed  originally  in  1935;  it  has 
passed  at  each  session  of  the  General  Assembly  since  that  time 
and  the  latest  act  was  passed  in  House  Bill  No*  652  by  the  63rd 
General  Assembly  and  is  now  found  at  page  1865,  Laws  of  Missouri 
1945* 

3ection  11416  of  the  act,  and  to  which  you  refer  in  your  request 
reads  in  part  as  follows: 

wJSvery  person  making  or  rendering  any  sale, 

/service  or  transaction  taxable  under  this 

article,  shall  on  or  before  the  fifteenth  day  of 
the  month  after  this  article  becomes  effective, 
and  on  or  before  the  fifteenth  day  of  every 
calendar  month  thereafter,  individually  or  by 
duly  authorized  officer  or  agent  make  and  file 
with  the  Director  of  Revenue  a written  return, 
in  the  manner  and  form  designated  or  prescribed 
by  said  Director  of  Revenue,  and  upon  blanks 
furnished  by  him  showing  the  amount  of  gross 
receipts  from  sales,  services  and  taxable  trans- 
actions by  such  person  and  the  amount  of  tax  due  thereon 
during  and  for  the  preceding  calendar  month,  or  that 
portion  thereof  subsequent  to  the  effective  date  of 
this  article,  and  with  such  written  return  such  person 
shall  remit  to  the  Director  of  Revenue  the  amount  of 
said  tax  due,  including  any  and  all  monies  collected 
from  a purchaser  as  sales  tax*  * * * *-  " 

The  Sales  Tax  Act  until  1939  did  not  inolude  the  clause  "includ- 
ing any  and  all  moneys  collected  from  a purchaser  as  sales  tax." 
This  section  was  amended.  Laws  of  Missouri  1939,  page  862,  by 
including  the  foregoing  clause*  The  reason  for  this  amendment 
was  that  in  many  instances,  especially  where  the  sales  were  of 
small  items,  the  tax  collected  exceeded  the  amount  which  would 
be  derived  by  multiplying  the  gross  sales  by  two  per  cent  (2$); 
the  lawmakers  taking  the  position  that  any  moneys  collected  as 
a sales  tax  on  retail  sales  belonged  to  the  State  and  that  the 
retailers  should  not  be  permitted  to  keep  these  excess  taxes. 
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The  sales  tax  is  imposed  on  "retail  sales"  of  tangible  personal 
property  for  use  and  consumption  and  for  certain  services  set 
out  in  the  act*  The  term  "retail  sale"  is  defined  in  Subsection 
0 of  Section  11407  of  the  act.  Laws  of  Missouri  1945,  page  1867 
as  follows: 

"*Sale  at  retail*  means  any  transfer  made  by  any 
person  engaged  in  business  as  defined  herein  of 
the  ownership  of*  or  title  to,  tangible  personal 
property  to  the  purchaser*  for  use  or  consumption 
and  not  for  resale  in  any  form  as  tangible  personal 
property*  for  a valuable  consideration*  Where 
necessary  to  conform  to  the  context  of  this  article 
and  the  tax  imposed  thereby,  it  shall  be  construed 
to  embrace : # * a-  * * # # * * a-  u 


The  Sales  Tax  Act  has  been  before  the  Supreme  Court  for  considera- 
tion on  many  occasions*  One  of  the  earliest  cases  wherein  the 
act  was  being  considered  by  the  court  was  in  Kansas  City  power  & 
Light  Company  v«  Smith,  111  S*  W.  (2d)  513*  In  that  case  the 
court  applied  the  following  rules  of  construction  with  respect  to 
the  administration  of  the  act,  1*  c*  513-515* 


"♦Under  our  system  of  taxation,  there  can  be  no 
lawful  collection  of  a tax  until  there  is  a law- 
ful assessment,  and  there  can  be  no  l&wful  asses- 
sment except  in  the  manner  prescribed  by  law  and 
of  property  designated  by  law  for  that  purpose. * 
(Italics  ours)  V * -«•  # 4 T'”*-'  "•»"  *;? 


# a # 


"* It  is  a generally  accepted  rule  that  taxing 
statutes  should  be  strictly  construed  in  favor 
of  the  ta:xpayer,  and  such  is  the  rule  in  this 

state**  # * » « v -ti-  * a * * *•  <<•  * -i;-  a 1 


These  rules  have  been  applied  throughout  the  administration  of 
the  Sales  Tax  Act* 


In  your  request  you  refer  to  cost-plus-contractors*  For  the 
purpose  of  this  opinion  we  are  assuming  that  these  are  construc- 
tion contracts  for  the  improvement  of  real  estate  and  are  similar 
to  the  contracts  which  were  before  the  Missouri  Supreme  Court  in 
the  case  of  City  of  St.  Louis  vf  Smith  114  S.  W.  (2d)  1017.  In 
that  case  the  court  had  before  it  the  question  of  whether  or  not 
the  City  of  St,  Louis  for  whom  the  contractor  had  contracted  to 
pave  streets,  construct  sewers  and  build  a hospital,  was  the 
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purchaser  of  the  materials  which  went  into  these  contracts*  The 
City  of  St*  Louis  took  the  position  that  it  was  not  the  purchaser 
of  these  materials  within  the  meaning  of  the  Sales  Tax  Act,  and 
therefore  was  not  liable  for  the  payment  of  the  sales  tax*  After 
setting  out  various  provisions  of  the  Sales  Tax  Act  relative  to 
the  question  and  especially  the  definition  of  the  term  ’'sell  at 
retail*'1  The  court  said  at  1.  c.  1019: 

”It  is  clear  from  these  statutory  provisions  that 
where  one  buys  tangible  personal  property  for  his 
own  use  or  consumption  he  is  liable  for  the  tax* 

On  the  other  hand,  it  is  equally  clear  that  where 
one  buys  tangible  personal  property  for  the  pur- 
pose of  resale  he  is  not  liable  for  the  tax.  In 
this  case,  the  contractors  agreed  with  the  city  to 
furnish  all  labor  and  material  necessary  to  con- 
struct, and  to  construct,  the  improvement  in 
question  for  a fixed  sum  of  money.  It  was  neces- 
sary for  the  contractor  to  purchase  and  use  all 
material  necessary  to  complete  said  work  in  order 
to  be  in  a position  to  deliver  to  the  city  a com- 
pleted structure  as  provided  in  the  contract*  Our 
judgment  is  that  it  cannot  be  said  by  the  contractor 
that  he  resold  the  materials  to  the  city  for  its 
use,  and  did  not  use  or  consume  them  in  the  perform- 
ance of  his  contract*  * * «•  a * it 

* a # *•  * a # *<• 

"In  our  judgment  the  contractors  in  this  case  did 
not  buy  the  materials  in  question  for  the  purpose 
of  reselling  such  materials  to  the  city.  They  were 
under  contract  to  deliver  to  the  city  a finished 
product.  It  was  the  inseparable  commingling  of 
labor  and  material  that  produced  the  finished  product* 

Our  conclusion  is  that  the  contractors  used  and  con- 
sumed the  material  in  order  to  produce  the  finished 
product  in  compliance  with  their  contract.  Since 
the  contractors  used  and  consumed  the  material,  they 
and  not  the  city  are  primarily  liable  for  the  one 
per  cent  sales  tax.  The  sale  of  the  materials  by  the 
dealer  to  the  contractors  was  the  taxable  transaction, 
and  it  was  the  duty  of  the  dealer  to  collect  the  tax 
from  the  contractors  at  the  time  the  sale  was  made," 

Following  this  authority  the  "retail  sale”  under  the  Sales  Tax 
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Act  has  taken  place  between  the  cost-plus-contractor  and  hid 
supplier  and  such  cost-plus-contractor  being  held  to  be  the 
purchaser  under  the  Sales  Tax  Act  should  pay  the  tax  to  his 
supplier  who  is  the  seller  under  the  act# 

Then,  since  the  taxable  transaction  has  taken  place  between 
the  cost-plus-contractor  and  his  supplier  the  question  arises, 
could  the  cost-plus-contractor  be  reimbursed  the  amount  of 
this  tax  by  the  one  for  whom  he  performs  the  cost-plus-contract, 
and  would  such  contractor  be  required  to  remit  the  amount  so 
reimbursed  to  the  Director  of  Revenue  as  sales  tax  collected# 

If  the  cost-plus -contractor  is  required  to  remit  this  tax  for 
which  he  has  been  reimbursed,  it  is  solely  on  account  of  the 
language  used  in  said  Section  11416  and  quoted  above  which 
requires  the  seller  to  remit  the  tax  due  "including  any  and 
all  moneys  collected  from  a purchaser  as  a sales  tax." 

Under  the  ruling  announced  by  the  Missouri  Supreme  Court  in 
the  City  of  St.  Louis  case,  supra,  the  contractor  is  the 
purchaser  and  he  must  pay  the  tax  to  his  supplier#  Then,  if 
it  should  be  held  that  the  foregoing  language  of  Section  11416 
requires  the  contractor  to  remit  this  tax  by  which  he  has  been 
reimbursed  by  the  party  wlt^i  whom  he  has  t he  construction  con- 
tract and  in  which  the  reimbursement  is  for  the  tax  on  the  same 
articles  which  went  into  the  contract,  then  the  State  would  be 
double  taxing  these  transactions#  We  do  not  think  that  was  the 
intention  of  the  lawmakers  when  the  Sales  Tax  Act  was  passed# 

In  fact,  the  lawmakers  in  the  act  indicated  a policy  against 
double  taxation  of  "retail  sales#" 

Section  11409  of  the  act  contains  certain  exemptions  and  in 
that  section  the  lawmakers  before  setting  out  the  exemptions 
of  certain  transactions  uses  this  language,  "in  order  to 
avoid  double  taxation  under  the  provisions  of  this  article." 

We  think  this  language  clearly  demonstrates  that  the  law- 
makers when  they  enacted  the  sales  tax  act,  and  at  each  time 
it  has  been  re-enacted,  had  no  intention  of  double  taxing  any 
retail  sale  transaction#  In  this .case  the  cost-plus-contractor 
has  paid  to  his  supplier  the  sales  tax  on  the  material  used  in 
the  contract#  The  contractor  then  bills  the  firm  with  which 
he  is  contracting  for  the  amount  of  the  tax  which  he  has  paid 
to  his  supplier.  If  the  contractor  is  required  to  remit  this 
money  which  he  collects  from  the  firm  to  reimburse  him  for 
taxes  which  he  has  already  paid  on  the  sale  of  the  same  materials, 
then  that  would  be  a double  tax  on  the  same  retail  sale  trans- 
action. 
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Referring  again  to  the  clause  "including  any  and  all  moneys 
collected  from  a purchaser  as  sales  tax,"  and  applying  the 
principle  announced  and  applied  by  the  Supreme  Court  in  the 
Kansas  City  Power  3c  Light  Company  ease,  supra,  the  moneys 
must  be  collected  from  the  "purchaser  as  a sales  tax”  before 
the  person  collecting  such  moneys  is  required  to  pay  them 
into  the  State  Treasury*  There  are  two  conditions  in  this 
clause  which  must  be  met  before  the  State  is  entitled  to  the 
moneys  collected  under  it  they  are:  (a)  there  must  be  a 
purchaser,  (b)  the  money  must  be  collected  as  a sales  tax* 

In  this  particular  case  is  the  firm  with  whom  the  cost-plus- 
contractor  contracting  a purchaser  within  the  meaning  of  the 
Sales  Tax  Act?  Subsection  & of  11407  of  the  Sales  Tax  Act, 

Laws  of  Missouri  1945*  page  1867  defines  the  word  purchaser 
in  the  following  "language: 

"The  word  ‘purchaser'  whenever  used  in  thi3  Act 
means  a person  who  purchases  tangible  personal 
property  or  to  whom  are  rendered  services,  receipts 
from  which  are  taxable  under  this  Act," 

According  to  this  definition  the  purchaser  must  be  one  who 
purchases  tangible  personal  property,  or  to  whom  are  rendered 
services,  receipts  from  which  are  taxable  under  the  act.  In 
other  words,  the  purchaser  must  be  the  one  who  purchases 
tangible  personal  property  in  a sale  at  retail  as  defined  in 
the  act.  According  to  the  ruling  accounced  by  the  Missouri 
Supreme  Court  in  the  case  of  City  of  St#  Louis  v*  Smith, 
supra,  the  cost-plus-contractor  is  the  "purchaser"  of  the 
materials  uded  in  the  contract.  Therefore,  the  firm  for  whom 
the  cost-plus -contractor  performs  the  contract  could  not  also 
be  considered  the  "purchaser"  for  these  same  materials.  Before 
the  State  is  entitled  to  moneys  under  this  act  they  must  be 
"sales  tax  moneys,"  The  sales  tax  is  derived  from  "retail  sales," 
Section  11408  of  the  Act,  Laws  of  Missouri  1945,  page  1868 
imposes  the  sales  tax  on  retail  sales  of  tangible  personal  prop- 
erty, etc. 

The  contractor  may  be  reimbursed,  by  the  firm  with  whom  he  is 
contracting  for  the  cost-plus-contract,  the  amount  of  taxes 
which  he  has  had  to  pay  as  a purchaser  of  the  materials  which 
he  uses  in  such  contract.  However,  we  do  not  believe  that 
this  is  such  a collection  as  would  be  considered  as  belonging 
to  the  State  as  a sales  tax  paid  by  a purchaser  under  the  Sales 
Tax  Act,  We  base  our  conclusion  here  on  the  fact  that;  (a)  the 
firm  with  whom  the  cost-plus-contractor  is  contracting  is  not 
the  purchaser  of  the  materials  within  the  meaning  of  the  Sales 
Tax  Act,  (b)  that  the  moneys  collected  by  the  cost-plus-con- 
tractor  from  the  firm  are  not  sales  tax  moneys  and,  (c)  that 
the  transaction  by  the  cost-plus-contractor  and  the  firm  with 
whom  he  is  contracting  is  not  a retail  sales  transaction  within 
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the  meaning  of  the  Sales  Tax  Act,  Applying  the  principle 
announced  by  the  court  in  the  Kansas  City  .Power  & Light 
case  that  there  can  be  no  lawful  collection  of  a tax  until 
there  is  a lawful  assessment,  which  must  be  made  in  the 
manner  prescribed  by  law,  then  the  transaction  by  the  cost- 
plus-contractor  and  the  firm  which  reimburses  him  for  his 
sales  tax  would  not  be  a transaction  in  which  a lawful 
assessment  of  the  tax  could  be  imposed. 


CONCLUSION 


Prom  the  foregoing  it  is  the  opinion  of  this  department  that 
cos^-plus-contractors  who  pay  a sales  tax  on  materials  which 
they  use  in  such  contract  may  bill  the  firm  with  which  they 
are  contracting  for  reimbursement  of  the  amount  of  such  tax 
and  that  such  contractors  would  not  be  required  to  remit  the 
amount  of  such  reimbursement  as  a sales  tax  to  the  State 
Collector  of  Revenue* 


Respectfully  submitted 


TYRE  W,  BURTON 
Assistant  Attorney  General 

APPROVALS 


I,  E,  TAYLOR 
ATTORNEY  GENERAL 


TWB:ma 


INCORPORATION  El  PRO  An  organization  by  an  assr, elation  of  persons  under 
FORMA  DECREE:  a mutual  benefit  proposal,  where  its  Articles  of 

Association  and  By-Laws  show  the  proposed  corpora- 
tion would  be  making  a profit  for  some  of  the 
members  at  the  expense  of  other  members,  in  insur- 
ance* Such  association  may  not  be  incorporated 
under  Section  5437,  Article  10,  Chapter  33,  R.S.Mo* 
1939,  under  a pro  forma  decree* 


• - v.  «•  > - - •' 

July  9,  1947 


Honorable  Owen  G,  Jackson 
Superintendent  of  Insurance 
Jefferson  City,  Missouri 

Attention:  Hon*  A,  R,  Troxell,  Counsel 
Dear  Mr*  Jackson: 


FILED 


knowl?fs*  your  reclueat  ?or  an  opinion  from  this 
department  respecting  the  right  of  an  association  calling 
itself,  under  a proposed  pro  forma  decree.  Unit  Casualty 
Service,  Inc*,  to  be  incorporated  as  a non-profit  corpora- 

Your  latter  requesting  the  opinion  of  this  department  on 
the  subject,  is  as  follows: 

"The  Articles  of  Association  and  By-Laws  of  the 
Unit  Casualty  Service,  Incorporated  are  enclosed 
for  your  inspection* 

Association  are  now  pending  in 
the  Circuit  Court  of  St,  Louis,  and  were  forwarded 
to  me  by  Mr*  Harry  Gershenson,  Amicus  Curiae*  It 
appears  that  the  intention  is  to  have  the  company 
incorporated  as  a non-profit  company,  but  the  provi- 
sions set  out  do  not  appear  to  come  within  the 
confines  of  the  subject  companies* 

a*  your  office  will  be  appreciated 

a?4.J°J?h*Jher  thl8  aPPHoatlon  for  charter  complies 
with  the  laws  pertaining  thereto,”  v 

Subsequent  to  receiving  your  letter,  in  company  with  your 
Jfe**  Ralph  G.  Laahly,  this  department  had  a conf erenee  wi th 
the  counsel  for  said  proposed  company  and  two  of  its  proposed 
omoorfl# 

Complete  eopie.  of  the  Articles  or  Association,  end  the  By-Laws 
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of  said  proposed  corporation  were  submitted  to  the  writer  of 
thif  opinion  for  inspection  at  the  time  of  said  conference* 

We  have  inspected  and  considered  said  Articles  of  Incorpora- 
tion and  By-I»aws  with  the  most  careful  attention  we  have  been 
able  to  give  to  them. 

The  proposed  Incorporation  of  this  body  of  persons  under  a 
pro  forma  decree  by  the  Circuit  Court  manifestly  Is  a pro- 
ceeding under  Section  5437-  Artiole  10*  Chapter  33*  R,  S,  Mo, 
1939, 


The  title  to  Article  10,  permitting  and  authorizing  persons 
In  any  number  not  less  than  three  to  associate  themselves 
together  and  obtain  from  the  Circuit  Court  having  jurisdic- 
tion, a pro  forma  decree  of  incorporation,  is  as  follows: 

"Benevolent*  Religious*  Scientific,  Fraternal- 
Beneficial,  Educational  and  Miscellaneous  As- 
sociations," 


It  has  been  impossible  for  the  writer  to  reconcile  or  harmon- 
ize the  proceedings  here  proposed  as  coming  under.or  responsive 
to,  the  provisions  of  Article  10*  Chapter  33,  R,  Mo,  1939, 
providing  for  the  Incorporation  by  pro  forma  decree  of  "benevo- 
lent, religious,  scientific,  fraternal-beneficial,  educational 
and  miscellaneous  associations," 


The  whole  of  Artiole  10,  Chapter  33*  R,  $«  Mo*  1039  respecting 
the  organization  of  corporations  by  pro  forma  decree  must,  we 
believe,  be  read  and  all  of  its  sections  and  provisions  must 
be  considered  together  in  determining  its  effect,  .Section 
5444,  under  the  subject  of  "what  associations  not  to  Incorporate 
under  this  article—  states: 


"No  association,  society  or  company  formed 
for  manufacturing,  agricultural  or  business 
purposes  of  any  kinds*  or  for  pecuniary  profit 
in  any  form,  nor  any  corporation  having  a 
capital  stock  divided  into  shares*  shall  be 
incorporated  under  this  articles  *■  * # # * 

Section  2 of  Article  1 of  the  Articles  of  Association  submitted 
to  us  for  inspection  and  construction*  is  as  follows: 

"Section  2,  Objects  and  Purposes 


"This  Association  is  formed  for  the  pur- 
pose of  providing  to  its  members  the  sick 
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benefits,  (Usability  benefits,  jury  service 
benefits,  death  benefits,  and  such  other 
benefits  as  may  be  set  out  and  provided 
for  in  the  By-Laws  of  the  Association*” 

Section  1 of  Article  9 of  the  proposed  Articles  of  Associa- 
tion respecting  the  amendment  of  the  Articles  of  Association, 
is  as  follows: 

"Section  1*  Amendment 

"This  Constitution  shall  be  subject  to 
amendment  but  such  amendment  shall  be 
adopted  only  upon  strict  compliance  with 
the  By-Laws  of  the  Association*" 

It  would  eyentuate,  therefore,  tinder  said  Article  9,  itself, 
that  the  Articles  of  Association  of  the  organization  would  be 
controlledr’bj[  the  By-Laws  whereby  the  Articles  of  Association 
might  be  amended  s>o  that  the  purposes  and  object  of  the  organi- 
zation may;  be  Changed  at  will  by  the  management  of  the  organiza- 
tion rather  than  by  the  statutes  governing  such  associations. 

We  think  It  proper  here  to  quote  that  part  of  Section  6003, 
Article  10,  Chapter  37,  H*  S.  Mo*  1939,  which  is  as  follows: 

"No  company  shall  transact  in  this  state 
any  Insurance  business  unless  it  shall 
first  procure  from  the  superintendent  of 
the  Insurance  department  of  this  state  a 
certificate  stating  that  the  requirements 
of  the  insurance  laws  of  this  state  have 
been  complied  with  authorizing  it  to  do 
businesaj  * «■  ■»  " 

By-Law  3 of  the  proposed  By-Laws  of  the  organization  sub- 
divided in  sub-sections  a,  b,  c,  and  d,  is  as  follows: 

"BYELAW  THREE  - 

"a*  ANY  MEMBER  OK  MEMBERS  WHO  BECOME 
DELINQUENT  IN  HIS  OK  HER  DUES,  SHALL 
THEREBY  CEASE  TO  BE  ENTITLED'  TO  ANY 

OF  MEMBERSHIP:  A MEMBER  IS  D&*» 

LINQUEHT  WHO  FAILS  TO  PAY  HIS  OR  HER 
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.DUES  BEFORE  THE  END  OF  THE  SECOND  CONTRACT 
MONTH  DURING  WHICH  TIME  AND  FOR  WHICH 
PERIOD  SUCH  DUES  HAVE  NOT  BEEN  PAID, 

"b.  NON  PAYMENT  WITHIN  THE  ABOVE  STATED 
GRACE  PERIOD  SHALL  BE  DEEMED  A VIOIATION 
AND  SHALL  AUTOMATICALLY  TERMINATE  THE 
MEMBERSHIP  WITHOUT  NOTICE  OR  DEMAND, 

Mc,  FOR  VIOLATIONS  OTHER  THAN  NON  PAYMENT, 

SUCH  AS  REFUSAL  TO  TRANSFER  TO  AN  ESTABLISHED 
UNIT,  AS  AN  EMPLOYEE  OF  A FIRM  OR  MEMBER  OF 
AN  ORGANIZATION,  WHERE  SUCH  UNIT  IS  IN  OPERATION  - 
UNIT  CASUALTY  SERVICE,  INC,  RESERVES  THE  RIGHT 
TO  CANCEL  THE  MEMBERSHIP  AT  THE  END  OF  ANY 
MONTHLY  PERIOD  FOR  WHICH  PAYMENT  HAS  BEEN 
ACCEPTED,  BY  MAILING  OF  NOTICE  OF  SUCH  CAN  - 
COLLATION  TO  THE  MEMBER',  AT  HIS  OR  HER  LAST 
ADDRESS  SHOWN  ON  THE  RECORDS  OF  THE  UNIT  ' 

CASUALTY  SERVICE,  INC, 

"d,-  IN  CASES  OF  NON  PAYMENT  OF'  DUES  AS 
STATED  IN  THIS  BY-LAW,  WHERE  MEMBERSHIP  HAS 
BEEN  TERMINATED,  LAPSED  OR  VIOLATED  IN  ANY 
MANNER  AS  HEREIN  PROVIDED  - UNJT  CASUALTY 
SERVICE,  INC . , MAY  REINSTATE  SUCH  FORMER 
MEMBERSHIP  .AT  ITS  SOLE  DESCRETION  AND  UPON 
SUCH  CONDITIONS  AND  TERMS  AS  MAY  BE  DETERMINED 
BY  UNIT  CASUALTY  SERVICE,  INC,’* 

This  said  By-Law  5 undoubtedly  provides  in  all  of  said  sub- 
sections, and  in  each  of  them,  for  the  profiting  and  advantage 
of  certain  members  of  the  association  at  the  expense  and  loss 
of  others  against  whom  such  forfeitures  would  be  imposed.  This 
it  is  believed,  shows  that  this  association,  if  permitted  to 
operate  under  a pro  forma  decree,  would  be  operating  solely 
upon  an  Insurance  basis,  and  that  it  would  be,  and  is,  prohib- 
ited under  that  part  of  said  Section  6003,  Article  10,  Chapter 
37,  H»  Mo,  1939,  hereinabove  quoted,  because  it  would  be 
operating  without  having  procured  from  the  Superintendent  of 
the  Insurance  Department  of  this  State  the  certificate  required 
by  said  Section,^ 

\ 

Moreover,  we  think  this  proposed  organization  comes  within  the 
prohibition  of  the  holding  in  the  case  of  State  vs.  Black, 

146  8,  W.  (2d)  406,  1,  c,  409,  where  the  opinion  states  the 
following: 
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"Moreover,  the  evidence  In  this  case  shows 
that  this  association,  against  which  these 
proceedings  were  brought,  is  operating  solely 
upon  an  insurance  basis,  and  is  not  by 
any  means  one  'where  all  pecuniary  profit 
is  excluded,'  Some  members  can  profit  at 
the  expense  of  others  from  the  forfeitures 
(hereinafter  shown  to  be  provided) included 
in  its  policies.  It  certainly  offends  the 
purposes  of  the  benevolent  corporation  laws 
in  all  the  respects  pointed  out  by  the  ^ansas 
City  Court  of  Appeals  in  the  case  of  In  re 
Henry  County  Mutual  Burial  Association, 
supra,  ■»  # 

Said  opinion  in  quoting  Section  2 of  the  By-Laws  of  the 
organization  there  being  considered,  in  the  righthand  column 
on  page  409  of  said  decision,  and  for  the  purpose  of  pointing 
out  that  part  of  the  By-Laws  which  provided  for  forfeitures, 
and  by  which  forfeitures  soma  members  of  the  association  would 
profit  at  the  expense  and  loss  of  some  of  the  other  members, 
said!  ; 

” *2,  Any  person  to  be  eligible  for  member- 
ship and  certificate  of  benefit  of  the 
Association  shall  be  at  the  time  of  making 
application  for  membership  be  in  good 
health  and  free  from  any  chronic  disease  and 
within  the  age  limits  hereinafter  specified, 
and  any  misrepresentations  as  to  age  or 
iswltn^ condition  forfeits  all  rights  to  benefits 
from  the  Association, 

We  have  paid  particular  attention  to  By-Law  15  of  said  pro- 
posed association  respecting  the  employment  by  the  board  of 
directors  of  a managing  director  for  the.  association*  Said 
By-Law  15,  in  part,  is  as  follows: 

"SUCH  MANAGING  DIRECTOR  SHALL  BE  PAID,  AS 
MONTHLY  COMPENSATION,  A SUM'&iUAL  TO  FOUR*. 

TEEN  PER  CENT  (14$)  OF  THE  AMOUNT  OF  DUES 
COLLECTED  PROM  THE  MEMBERS  IN  'THAT  MONTH, 

BUT  SUCH  COMPENSATION  SHALL  NOT  EXCEED  THE 
SUM  OF  FIVE  HUNDRED  DOLLARS  (#500,00)  FOR 
ANY  ONE  MONTH, H 

By-Law  16  of  the  proposed  organization  is  in  like  vein,  and 
with  like  objeot,  respecting  the  compensation  of  an  assistant 
managing  director,  and  said  By-Law  16  is,  in  part,  as  follows: 
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"SUCH  ASSISTANT  MANAGING  DIRECTOR  SHALL 
BE  RAID,  AS  MONTHLY  COMPENSATION,  A SUM 
E*UAL  TO  EIGHT  PERCENT  (8)0  OP  THE  AMOUNT 
OF  DUES  COLLECTED  PROM  THE  MEMBE  ,S  IN  THAT 
MONTH,  BUT  SUCH  COMPENSATION  SHALL  NOT 
EXCEED  THE  SUM  OF  FIVE  HUNDRED  DOLLARS 
(#500. 00)  FOR  ANY  ONE  MONTH." 


It  will  be  observed  that  these  proposed  salaries  shall  be 
computed  upon  a percentage  basis  in  each  said  By-Laws  15 
and  16,  upon  the  "amount  of  dues  collected  from  the  members 
in  that  month."  That  means  upon  the  .gross  dues  paid  by  the 
membership  of  the  association.  This  would  be  taking  no 
account  of  losses,  benefits  and  other  liabilities  of  the 
organization.  This  would  be,  to  say  the  least,  a very 
unusual  procedure*  That  plan  itself  shows  that  it  must 
inevitably  result  in  a profit  to  these  person?  in  the  manage- 
ment of  the  proposed  organization  at  the  expense  and  loss  of 
the  membership  generally. 

We  believe  this  proposed  organization  comes  definitely  within 
the  provisions  of  the  insurance  laws  of  this  State,  and  is 
subject  to  supervision  and  control  by  them. 

CONCLUSION 

It  is,  therefore , * the  opinion  of  this  department,  from  the 
facts  stated  in  the  Articles  of  Association,  and  the  By-Laws, 
and  the  authorities  and  statutes  hereinabove  quoted,  that 
this  is  a plan  for  doing  an  insurance  business  for  the  benefit 
and  profit  of  the  persons  conducting  and  managing  the  organiza 
tion  and  for  the  benefit  of  some  of  the  membership  at  the 
expense  of  others  of  the  membership  of  the  organization,  and 
is  not  entitled  to  a pro  forma  decree  in  the  premises. 

Respectfully  submitted 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 

APPROVED: - 


ttxtkseoh 

Attorney  General 


1-iAl. 


August  Q#  1947 


Honorable  Owen  0.  Jackson 
Superintendent  of  Insurance 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri  n 

Doer  Superintendent  Jacksons 

the  receipt  of  certified 

*gf • SSS^J&SSW*  f0r  th*  Incorporation  of 
1*1  hire  Insurance  Company,  under 

Premium  plan  as  provided  in  Article  4 
Chapter  37  f 8.3,  Mo,  1939 * submitted  to  this  Depart-* 
ment  for  our  opinion  whether  these  Articles  of  Afireo- 

j*?y  . 

opinio^r^fr^s:^  - 

with  the  insurance  laws  of  the  State  of  Miaaoiu.? 
that  such  Articles1  are  not  ihbon^Lte^' wlS°th«#a^ 
stitution  of  the  StatW  !6f  Miasouri.  or  tSiCoSti^T^ 
of  the  United  States,  1 *T/ , utlpn 

j.i  V v'lV, : C-VUj  V, 

y . • u •■' 


Kespfotfully  submitted. 


OfClllPch.fi 

, *.jr !•■ : 


O^OROJ 

Assisi 


, CROVfUSY 
t Attorney  oener 


;':'p  ;■  ;>„■  - v , ! •- 

September  2,  1947 

, l t\ ’r  i 


Honorable  Owen  G*  Jackson 
Cowtissiontr  of  Insurance 
of  Missouri 

Jefferson  City,  Mi a court 

Attention!  Honorable  Ralph  C.  Lasbly 
Lear  ..Mr* Jackson* 

Ibla  will  aaitnowleaga  the  receipt  of  a copy  of 
the  Artie lea  of  Agreement  of  the  Accredited  Hospital 
and  Lifo  Insurance  Company,  no  a sage la t ion  of  persona 
proposing  to  fora  a corporation  for  the  purpose  of 
carrying  on  an  insurance  business  under  tho  term  of 
Article  4.  Chapter  37,  &*-&#  Mo.  1919,  and  anendneitto 
thereto,  in  St.  Louie,  Missouri,  with  the  request  for 
an  opinion  iron  this  tepeartnent  as  to  the  legality  of 
•aid  Articles  of  Agreeneat, 

Wo  havo  examined  thin  doounant,  and  it  in  tho 
opinion  of  this  Gopartnent  that  sueh  Articles  of  Agrees 
neat  msA * < for ! the  purposes  therein  sot  forth,  comply 
with  the  laws  of  the  Stats  of  Missouri,  and  that  such 
Artleles  of  Agreement  are  not  inoonslateat  with  the 
Constitution  of  the  State  of  Missouri,  or  the  Const!* 
tut  ion  of  the  United  States.  ■ .<v?  j- 


heepeotfully  ■ submitted , 


OhCiir 


fe.  CROWLEY 

Assistant  Attorney 


Honorable  Owen  Q.  Jackson 
Commissioner  of  Insurance 
of  Missouri 

Jefferson  City,  Missouri 

Attention*  Honorable  Ralph  C*  Lashly 


Dear  Mr,  Jackson* 

this  ikll  acknowledge  the  receipt  of  an  executed, 
sworn- to  and  acknowledged  copy  of  the  Article#  of  Agree- 
ment of  Security  Life  and  Accident  Insurance  Company, 
an  association  of  person*  desiring  to  for*  a^ corporation 
for  the  pur pose  of  carrying  on  an  insurance  business  in 
the  Ql ty  of  bt.  Louis,  Missouri,  under  the  provision*  of 
Article  A,  Cfcpter  37.  R.S.  Mo.  1939,  and  a *end*ents  there- 
to. with  the  request  to  this  department  for  an  opinion  as 
to  the  legality  K «*eh  Articles  of  Agreement. 

hie  have  examined  this  document  and  it  is  the  opinion 
of  thin  department  that  such  Articles  ef  Agreement  comply 
with  the  lawa  of  the  State  of  Missouri,  and  that  sueh  Ar- 
ticles of  Agreement  ahe  hob  inconsistent  with  the  Consti- 
tution of  tie  State  of  Missouri  or  the  Constitution  of 
the  United  States. 


GteC*ir 


Hespsct.fully  submitted, 


AasisKant 


GRC&LET 

Attorney  Osi^al  \ 


MOTOR  VEHICLE  SAFETY  RESPONSIBILITY 

AffiT. 


September  16,  1947 


Honorable  Owen  G,  Jackson 
Superintendent 
Division  of  Insurance 
Jefferson  City,  Missouri 


Taxicabs  licensed  and 
operating  in  municipalities 
as  common  carriers  which 
are  not  regula  ted  by  or- 
dinances, are  subject  to 
the  provisions  of  the 
Motor  Vehicle  Safety 
Responsibility  Act* 


Attention:  Honorable  Ralph  0,  Lashly 


Dear  Mr,  Jackson: 

This  opinion  Is  in  response  to  your  letter 
recently  received,  which  letter  is  as  follows: 

HI  have  a copy  of  your  opinion  to 
Mr,  Hinkle  Statler,  Motor  Vehicle 
Registration  Unit,  construing  the 
position  of  taxicabs  under  Section 
8470,15  Mo.  R.S.A. 

"Would  you  please  advise  this  Divi- 
sion whether  taxicabs,  exempt  from 
the  provisions  of  the  Public  Service 
Commission  Act  and  licensed  to  operate 
within  municipalities  having  no  regu- 
latory ordinance  requiring  bond,  or 
insurance,  are  subject  to  the  provi- 
sions of  the  Motor  Vehicle  Safety 
Responsibility  Act," 

Neither  "common  carriers"  nor  "taxicabs"  are 
defined  In  the  MOTOR  VEHICLE  SAFETY  RESPONSIBILITY  ACT. 

According  to  the  holding  In  the  case  of  State 
ex  rel.  Anderson  vs.  WItthaus,  102  3.W.  (2d)  99,  l,c. 
101,  cited  and  quoted  in  the  former  opinion  supplied 
to  Mr,  Hinkle  Statler  by  this  Department,  that  case 
does  point  out  and  defines  what  qonstltutes  a "common 
carrier".  We  refer  you  to  that  case  as  cited  and  quoted 
on  pag«?  2 of  the  former  opinion  from  this  Department* 


\ 
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Sub-section  (d>  of  Section  5720  of  Article  8, 

Chapter  35,  l,c,  253,  Volume  15,  Mo,  R,S*A.  of  the 
PUBLIC  SERVICE  COMMISSION  ACT  defines  the  term  "taxi- 
cab” as  follows ! 

"(d)  The  term  •taxicab*  when  used  in 
this  article,  shall  mean  every  motor 
vehicle  designated  and/or  constructed 
to  accommodate  and  transport  passen- 
gers, not  more  than  five  in  number,  ex- 
clusive of  the  driver,  and  fitted  with 
taximeters  and/or  using  or  having  some 
other  device,  method  or  system,  to  indi- 
cate and  determine  the  passenger  fare 
charged  for  distance  traveled,  and  the 
principal  operations  of  which  taxicabs 
are  confined  to  the  area  within  the 
corporate  limits  of  cities  of  the  state 
and  suburban  territory  as  herein  de- 
fined,” 

Section  5721  of  said  Article,  Chapter  and  Act 
exempts  taxicabs  from  the  terms  of  said  PUBLIC  SERVICE 
COMMISSION  ACT,  For  the  sake  of  brevity  we  do  not  deem 
It  necessary  to  quote  said  Section  5721,  but  respectfully 
call  attention  to  the  Section,  However,  said  Section  5721 
does  state,  as  a part  thereof,  the  followings 

”«■  * w No  provision  of  this  article 
shall  be'  so  construed  as  to  deprive 
any  county  or  municipality  within 
this  state  of  the  right  of  police 
control  over  the  use  of  Its  public 
highways,  or  the  state  highway  com- 
mission of  the  right  of  police  con- 
trol over  the  use  of  state  highways, 

* * *M. 

Your  specific  question  to  be  considered  is  whether 
If  taxicabs  are  exempt  from  the  terms  of  the  PUBLIC  SERVICE 
COMMISSION  ACT,  and  if  taxicabs  are  operated  and  licensed 
in  municipalities  having  no  regulatory  ordinance  relating 
to  taxicabs  requiring  bond,  insurance  or  proof  of  financial 
responsibility  imposed  by  such  regulatory  authority  having 
jurisdiction  over  the  carrier*s  operations,  they  are  subject 


i 
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to  the  provisions  of  the  Motor  Vehicle  Safety  Responsi- 
bility Act. 

We  think  the  answer  to  the  solution  of  the  ques- 
tion lies  in  sub -sect ion  (b),  pocket  edition  to  Mo*  R.S.A., 
page  119  of  Volume  18,  Section  8470.15,  Article  5,  Chapter 
45,  also  found  as  Section  4,  Laws  of  Missouri,  1945,  1207, 
l.c,  1210,  1211,  of  the  MOTOR  VEHICLE  SAFETY  RESPONSIBILITY 
ACT. 

The  former  opinion  of  this  Department  to  Mr*  Statler 
on  page  1,  sets  out  and  quotes  in  full  tfaid  sub-section  (b) 
of  said  Section  8470.15* 

The  only  basis  upon  which  taxicabs,  as  will  be  ob- 
served by  reading  sub-section  (b)  of  said  Section  8470.15 
and  also  of  said  Lection  4,  Laws  of  Missouri,  1945,  l.c* 

1210,  1211,  are  exempted  from  the  terms  of  the  "MOTOR  VEHICLE 
SAFETY  RESPONSIBILITY  ACT”  is  that  taxicabs  are  left  there- 
by to  be  governed  by  regulatory  ordinances  of  municipali- 
ties served  by  such  common  carriers,  if  the  facts  show  they 
are  common  carriers,  and  which  shall  have  satisfied  such 
municipalities,  in  obedience  to  such  ordinance,  or  ordi- 
nances, that  they  have  provided  bond,  insurance,  or  proof 
of  financial  responsibility  imposed  by  such  ordinance,  or 
ordinances. 

This  brings  us  at  once  to  a further  consideration 
of  said  Section  5721  of  the  PUBLIC  SERVICE  COMMISSION  ACT 
whereby  said  Section  exempts  taxicabs  from  the  provisions 
of  said  Act,  and  further  states,  among  other  provisions, 
that  county  or  municipalities  within  this  State  shall  not 
be  deprived  by  said  Act  of  the  right  of  police  control 
over  the  use  of  its  public  highways,  etc. 

Taxicabs  being  exempt  from  the  terms  of  the  PUBLIC 
SERVICE  COMMISSION  ACT  by  said  Section  5721,  leaves  them  sub- 
ject only,  according  to  the  terms  of  said  sub-section  (b). 
Section  4,  Laws  of  Missouri,  1945,  l.c.  1210,  1211,  and  Sec- 
tion 8470.15,  Mo.  R.S.A.,  pocket  edition.  Volume  18,  page 
119,  to  municipal  ordinance  regulations,  and  if  not  regulated 
by  municipal  ordinances  in  the  particulars  named  in  said 
sub-section  (b),  supra,  they  are  subject  to  the  terms  of 
the  MOTOR  VEHICLE  SAFETY  RESPONSIBILITY  ACT,  So  of  course 
the  question  would  resolve  Into  this: 

We  have  in  Section  5720  of  the  PUBLIC  SERVICE  COM- 
MISSION ACT,  supra,  a definition  of  "taxicab”. 
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We  have  a decision  and  definition  in  the  Anderson 
case,  quoted  in  the  former  opinion  of  this  Department,  that 
taxicabs  are  common  carriers# 

We  have  the  question  In  your  letter  whether  taxi- 
cabs operating  within  municipalities  having  no  regulatory 
ordinance  requiring  bond,  insurance,  and  which  have  not 
made  proof  of  financial  responsibility,  are  subject  to  the 
terms  of  the  MOTOR  VEHICLE.  SAFETY  RESPONSIBILITY  ACT.  We 
think  there  is  but  one  answer  to  this  question  under  the 
statutes  quoted  and  under  "the  conditions  you  submit  j and 
■under  the  holding  of  the  former  opinion  of  this  Depart- 
ment .to  Mr#  Statler,  that  taxicabs  are, under  such  condi- 
tions, subject  to  the  terms  and  provisions  of  the  MOTOR 
VEHICLE  SAFETY  RESPONSIBILITY  ACT. 


CONCLUSION. 

It  Is,  therefore,  the  opinion  of  this  Department 
that  taxicabs  licensed  by  and  operating  in  municipalities 
of  this  State  and  their  respective  suburban  territories, 
as  common  carriers.  If  the  facts  show  they  are  common  car- 
riers, and  which  municipalities  do  not  have  in  force  regu- 
latory ordinances  supervising  taxicabs  by  requiring  bonds. 
Insurance  or  proof  of  financial  responsibility,  are  sub- 
ject to  the  provisions  of  the  MOTOR  VEHICLE  SAFETY  RESPON- 
SIBILITY ACT# 


Respectfully  submitted. 


APPROVED : 


GEORGE  W.  CROWLEY 

Assistant  Attorney  General 


J.  E,  TAYLOR 
Attorney  General 


GWCilr 
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Honor abio  Owmx  &*  Jaokoon 
Suporintondaoat 
CiYliioo  of  lnm rmm 
Jofforaon  City,  Mioaotari 

Attn*  Honorable  Ralph.  C*  Laahly 
Soar  Mr*  Jaeksotu 

! Thla  will  sate  owl  ad  go  tho  transmission  to  thla 
Bopartteont  of  eortlfiod  top  too  of  th»  Artloloa  of  Inoorpora- 
tlon  of  th#  Swprowi  Mutual  Casualty  Company,  iogsabhor  with 
proof  of  publication  of  tho  notio*  of  th*  intention  of  th* 
ineorporatorf  to  laoorporat#  under  th#  proriatono  of  Artlolo 
f,  Chaptaf  *T,  K*S.  Mo*  103$,  and  aiaondraonta  thoroto,  rain* 
tivo  to  tho  format lea  of  a mutual  lnsoranoo  ooapany  othar 
than  lifo  and  fire,  with  tho  rarest  for  an  opinion  from 
thla  Bay  artisan*  open  tho  logaUty  of  »a«h  Artieloa  of  In- 
oorporatlott*  "■ 

Wo  haw#  OKaatlnod  tho  Artisloa  of  Xneerporation 
submitted,  and  tho  proof  of  publication  thoroof*  W*  find 
that  tho  a*  doouwenta  and  procoodtego  aro  rogular  in : for*? 
and  aobOtanoO,  aaad  1%  is  theepiniea  of  thla  Bopartamst 
that  au ah  proooedinga  oewply  with  th«  Iona  of  tho  State  «f 
Mi*#o«ri,  and  that  thoy  art  not  lnocnaiotoni  with  Mho  C«n~ 
otitatlon  of  tho  State  of  Kiaoouri  or  tho  Coontitutlon  of 
tho  United  State#* 


mctir 

o»o» 


DEPARTMENT  OF  PUBLIC 
; HEALTH  AND  WELFARE: 

DIVISION  OF  HEALTH  : 


hr , •*;.  ?,U  Jura© s.  Director 
'Division  of  Health 

Department  of  Public  ‘Health  . elf  are 

Jefferson  City,  'lasor'ri 


Dear  Dr,  James: 

This  is  in  reply  to  your  letter  of  October  31,  1947,  in 
which-  you  requested  an  opinion  from  this  department , reading 

as  follows ; 

"In  cooperation  with  the  Federal  forks1 
Agency  the  Division  of  Lealth  has  oper- . 
ated  the  .ayncs ville  General  Hospital 
at  Haynes ville . This  institution  was 
built  and  equipped  by  the  federal  forks* 

Agency  under. the  provision  of  the  Lanhura 
Act  and  under  this  Law  will  have  to  liqui- 
date their  holdings  within  six  months 
after  the  end  of  the  emergency. 

"This  institution  has  been  operated  as 
an  experimental  unit-'  offering  a method  by 
which  hospital  facilities  could  be  provided 
to  rural  communities  that  wore  recognised 
. as  adequate  in  all  phases  of  hospital  care. 

"In  the  operation  of  this  hospital  no  medi- 
cal care  Itself  Is  offered  by  the  operating 
agency.  Only  hospital  care  including  gen-' 
eralised  nursing  service  has  been  -provided* 
Adequate  hospital  care  is  an  essential  in  a 
good  public  health  program. 

"Much  has  been  learned  in  relationship  to 
rural  hospitals  that  will  be  applicable  to 
the  development  of  the  btate  Hospital  Plan 
and.  Hospital  Construction  Program  which  will 


The  Division  of  Health  does  

power  to  operate  a general  hospital  without 
legislative  authority. 


November  IB,  1947 


FILED 

//  £ j 
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Pr,  *'  , Jo.  ica , T Lrcctoj? 


be  carried  out  under  Public  Lav/  72 b.  I 
wish  to  point  out  again  "in  the  operation 
of  this  Institution  no  areas  in  the  2 tat© 
are  excluded  from  the  use  of  its  facilities, 

"The  people  of  Pulaski  County  fed  that 
operation  of  a hospital  of  this  type  could 
not  bo  carried  out  successfully  at  the 
local  level  and  desire  to  purchase  the  prop- 
erty from  the  federal  orks » Agency,  and  to 
transfer  the  title  to  the  -.it ate,  This  brings 
up  several  problems  on  which  ve  would  like 
to  have  an  opinion. 


"1,  Can  this  Division  accept  gifts  of  prop- 
erty such  as  outlined  above? 

”2,  Can  the  deed  transferring  ouch  property, 
if  deeded  to  the  otafce,  stipulate  v/hat  it 
will  be  used  for? 

"3,  Can  the  Division  of  Health  operate  a 
general  hospital  when  there  are,  no  restric- 
tions as  to  residency,  race,  creed  or  color? 

"4,  fending  specific  Legislation,  if  needed, 
can  the  income  from  such,  a general  hospital  be 
used  for  operation  and  -maintenance  purpose?” 

Because  of  the  view  this  department  takes  in  answering  part 
3 of  your  inquiry,  it  will  be  unnecessary  to  consider  at  this 
time  parts  1,  2 and  4, 


The  general  duties  and  powers  of  the  .Division  of 
set  out  in  lection  14,  Laws  of  1945,  at  page  949; 


health  are 


"It  shall  be  the  general  duty  and  respon- 
sibility of  the-  division  of  health  to 
safeguard  the  health  of  the  pooplo  in  the 
state  and  all  its  subdivisions.  It  shall 
make  a study  of  the  causes  and  prevention 
of  diseases.  It  shall  designate  those 
diseases  which  arc  infectious,  contagious, 
communl cable  dr  dangerous  in  their  nature 
and.  shall  make  and  enforce  adequate  orders 


me!  findings  to  prevent  the 


spread  of  such. 


diseases  and  to  determine  the  prevalence 


f 
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of  such  discaaes  within  the  state.  It  sliall 
have  power  and.  authority,  with  approval  of 
the  director. of  public  health  and  welfare, 
to  make  such  orders  and  finding 3 as  will 
prevent  the  entrance  of  infectious, • conta- 
gious and  communi cable  diseases  into  the 
state . :l 


Dlsawhere  in  the  act  providing  for  the  1 department  of 
Public  health  find  Welfare,  and  for  a division  of  health  with- 
in the  department,  are  provisions  containing  specific  powers 
and  duties  of  the  Division  of  Health*  bowherc  in" the  act  is 
thero  any  expires s provision  for  the  operation  of  a general 
hospital  Qt  wayncs ville,  .liosouri,  or  any  other  location.  If 
the  division  has  such  power,  it  must  bo  implied , and  we  are 
of  the  opinion 


that  it  is  not. 


m laws  of  Missouri,  1945,  commencing*  vslth  page  969, 
house  bill  Wo,  200  is  set  out,  providing  for  the  establishment 
of  county  health  centers.  Certainly  a reading  of  the  provisions 
of  this  hill  leads  one  to  believe  it  was  the  intent  of  the 
Legislature  that  the  operation  of  hospitals  or  health  centers, 
such  as  the  one  in  question,  should  be  done  by  local  authorities. 
Along  this  general  line,  seo  also  Laws  of  1945,  pages  900-907. 

Nor  can  we  say  that  the  Division  of  health  has  implied 
power ' to  operate  a general  hospital  under  the  powers  given  to 
the  Division  by  Lection  3,  Lav/s  of  1945,  page  973 j 


"fhe  Division  of  health  of  the  .department 
of  Public  ; eaith  and  .elf are  is  hereby 
designated  the  official  state  agency  to 
receive  any  and  all  Federal  and.  other 
grants  and  aids  .for  making  a survey  and 
for  the  construction  of  hospitals  and 
health  centers:  Provided,  that  private 
grants  and  aids  to  private  hospitals, 
health  centers  and  units  in  this  state, 
by  will,  deed  or  gift  shall  vest  in  such 
private  institutions  under  the  terms  and 


provisions  of  such  will,  deed 
the  Division  of  ;3 eaith  of  the 
of  Public  health  and  '.elf are 
no  right,  title,  interest  or 


or  gift  and 
Department 
shall  have 
control  over 


grants  and  aids  to  private  hospitals  30 
granted,  unless  granted  In  said,  will,  deed 
or  gift.  It  shall  bo  empowered  to  receive 


J aiue  s , Direct©  i* 


Dr  < 


_d._ 


any  and 


all 


> u c 


, V, 


grants  ana  aids  under  the 


ggxuu  ox  sucai  ^ rrants  unci  ai c! s a.!-'©  to  naa’ 
ti;.om  out  under-  ary  and  all  pro  visions  as 
nay  be  attached,  to  such  grants  and  aids. 

It  shall  be  authorized  to  render  such  re 
ports  as  may  be  required  undex 
grants  and.  aids;  provide  such  minimum 
standards  for  maintenance  and  operation  of 
hospitals  and  health  centers  as  may  bo  re- 
quired under  the  terms  of  such  grants  and 
aids;  and  to  require  compliance  with  such 
standards  in  the  case  of  hospitals  and 
health  centers  which  shall  - have  received 
such  grants  and  aids," 

Under  tills  section,  the  Division  of  Health  is  designated 
tne  official  dtate  agency  to  receive  such  grants  and  aids  which 
iiugnt  oo  forthcoming  from  the  Dedoral  government  for  the  par- 
ticular purposes  enumerated.  Again,  we  are  unable  to  find 
language  which  empowers  a Division  of  health  to  operate  o gen- 
eral hospital,  " 

hext,  there  arisos  the  question  of  appropriations  for  such 
a purpose.  In  rouse  rill  Mo.  175  of  the  64th  General  gsaenbly, 
tne  appropriation  bill  for  the  Division  of  health,  nowhere  is 
t here  mention  of  an  appropriation  of  moneys  to  be  expended  for 
j-'  fcop&i  ho&p.L cal  at  » i ayrio 3 vi  lie*  r-.7j. ssoupj 

at  ^ present  the  hospital  is  being  conducted 

ri  " ^ tne  ?WGO  Public  health  purposes 

jt*  ' K ' gr  vissouu  is  not  to  take  ovex*  complete 

operation  of  this  hospital,  wo  beliovo  that  .the  Le^-.i  slature 
v/ould  have  to  nano  appropriations  fox*  that  puipoael  under  the 
pj/ovlsiona  o.i  nrticie^  IV,  Doctlon  20  of  the  Constitution  of  11 

for°fhJ  1 Trea3Ui?0ii  could  issue  warrants 

i ox  tl.it,  pay, ions  oi  ooii,  -ations  incurred  by  the  hospital,  in  the 


any  and  all 


absence  of 
follows ; 


an  appropriation.  Article  XV,  section  28, 


roads  as 


Mo 


s taco 


money  shall  bo  ui thdravm  from  the 


treasury  oxcopt  by  warrant  drawn  in 
accordance  w.t.  th  an  appropri  at  ion  mace  by 

"i  rx-sxr  r,,  . T ‘J  '*  -i  * . o „ *' 


law ■ nox 


shall  any  obligation 


i ox*  or  e p ay 


mont  or  money  be  incurred  unless  the  comp- 
troller certifies  it  for  payment  and  the 
state  auditor  certifies  that  the  expenditure 
in ^within  the  purpose  of  the  appropriation 
and  that  there  is  in  the  appro  or i a t i on  an 
unencumbered  balance  sufficient  to  pay 
it.  At  the  time  of  issuance  each  such  cer- 
tification sliall  bo  entered  on  the  onex-al 


James , 


Director 


accounting  books  as  an  encumbrance  on  the 
appropriation*  ii'o  appropr i at  ion  shall  confer 
authority- to  incur  an  obli  gation  after  the 
termination  of  the  .fiscal  period  to  which  it 
relates,  and  every  appropri  at  ion  shall  expire 
six  months  after  tho  end  of  the  period  for 
which  made," 


The  htato  hoard  of  ..  ealthhu 
iiient  under  date  of  July  13,  1045, 
statin  ; as  i to  conclusion: 


an  opinion  from  this  cepart- 
addrossed  to  ;)r.  James  f tev/art 


"from  th6  fore  ;oin:,  it  is  the  opudon  of 
this  department  t .at  the  state  hoard  of 
Health  would  be  acting  within  the  scope  of 
its  authority  to  operate  a general  hospital 
when  all  funds  to  be  used  in  the  operation 
and  maintenance  of  such'  institution  are  / 

granted  to  tho  'bate  Hoard  of  ucalth  by  an 
agency  of  the  federal  Government , " , 


bo  do  not  now  disaffirm  that  opinion,  but  v;e  do  say  that 
when  Federal  funds  and  the  conditions  of  tho  federal  grants  are 
no  longer  present  for  operating  this  hospital,  the  Division  of 
health  -,uy  not  continue  to  operate  the  same  without  legislative 
authority. 


Indeed,  fc.uere  must  be  a tacit  admission  on  tho  part  of 
some  that  legislative  action  is  needed  before  the  Division  will 
be  enabled  to  operate  the  particular  hospital  in  question,  as 
witness  the  wording  of  senate  Bill  Ho,  277,  introduced  in  the 
64th  general  assembly,  referred  to  the  commit teo  on  Public 
Health  and  elfare  and  not  as  yet  reported  upon: 


83rd  'amoral 


".action  1,  lb  at  an  act  of  the 
Assembly  known  as  . .onato  111  bo*  34b , ap- 
proved . lay  3,  1946,  be  and  tho  same  is  hereby 
amended  by  inserting  immediately  following 
lection  13  of  said  : efiato  bill  Ho,  549  one  . 
new 'Section,  to  bo  known  as  section  13a  and 
to  read  as  follows; 


" Section  15a,  'five  Division  of  health  is 
hereby  authorised  to  operate  the  'trachoma 
hospital  at  holla,  , 3.  o £5  purl,  and  the  general 
Hospital  at  aynesville,  ■ '.issotiri.” 


L'lroctor 


( j o ^ id  Liu  x 


It  I -vs  fc-.'o  opinion  of  b;d.» 
"•'ealth  does  not  Irvo  -tie  power 
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INSURANCE: 


Payment  of  claims.  Insurance  aiid  Emergency  Fund; 
Reserve  fund,  annual  statement  - stipulated  premium 
company . 


November  19,  1947 


Honorable  Owen  G.  Jackson 
Commissioner  of  Insurance 
Jefferson  City,  Missouri 

Dear  Mr,  Jacksons 

This  will  acknowledge  the  receipt  of  your  letter 
requesting  the  opinion  of  this  Department  on  the  subjects 
sot  forth  therein  in  eight  separate  questions.  Your*  let- 
ter is  as  follows: 

"I  would  appreciate  your  opinion  on  the 
following  questions  with  respect  to  com- 
panies organized  under  Article  4,  Chap- 
ter 37,  R.3,  Mo.  1939: 

Ml,  Are  death  claims  incurred  during  the 
first  policy  year  to  be  paid  out  of  the 
mortuary  premiums  for  tho  first  policy 
year? 

,f2.  Does  not  the  Insurance  Fund  consist 
of  the  renewal  mortuary  premiums  (other 
than  first  year)  together  with  interest 
of  at  3e  ast  4$  per  annum  thereon  but  ex- 
cluding the  special  loading  for  limited 
payment  policies  and  Interest  thereon? 

"3,  Does  not  the  Emergency  Fund  consist 
of  the  balance  remaining  in  the  Insurance 
Fund  after  paying  for  death,  disability 
and  other  policy  claims  (excluding  such 
claims  during  the  first  policy  year)? 

"4.  Is  the  amount  of  the  Emergency  Fund 
required  to  be  shown  as  a liability  in 
an  annual  statement  or  examination  report 
in  order  to  determine  the  financial  con- 
dition of  a company? 
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"5,  Is  the  amount  of  tho  Reserve  Fund, 
computed  as  set  forth  in  Section  5876, 
required  to  be  shown  as  a liability  in 
addition  to  the  j jnergency  Fund  in  an  an- 
nual statement  or  examination  report  in 
order  to  determine  the  financial  condi- 
tion of  a company? 

"6,  Can  funds  be  transferred  from  the 
Emergency  Fund  to  provide  for  the  Reserve 
Fund,  thus  reducing  the  mergency  Fund 
below  the  amount  required  by  Section 
5875? 

“7,  Gan  a stipulated  premium  company 
continue  to  operate  even  though  the 
emergency  Fund  is  impaired  but  not  ex- 
haust od? 

"8.  Is  a stipulated  premium  company 
Insolvent  when  its  admitted  assets  are 
less  than  its  unpaid  claims  and  other 
liabilities  including  the  ^mounts  of 
the  . mergency  and  Reserve  Funds? 

"The  report  of  examination,  together 
with  exceptions  filed  thereto,  and  a 
transcript  of  testimony  recently  taVen 
at  a hearing,  accompany  this  request 
in  the  belief  that  they  will  provide 
whatever  additional  information  might 
be  needed  to  properly  understand  the 
questions  presented*" 

The  question  you  submit  in  paragraph  1 of  the  letter 
is:  Whether  death  claims  incurred  during  the  first  policy 
year  are  to  be  paid  out  of  the  mortuary  premiums  for  the 
first  policy  year.  It  would  appear  from  reading  both  Sec- 
tions 5874  and  5875,  Article  4,  Chapter  37,  R.d.  Mo.  1939, 
that  this  question  should  be  answered  in  the  affirmative. 

Said  Section  5874  is  as  follows* 

"Every  corporation,  "company  or  associa- 
tion doing  business  under  the  provisions 


Jackson 
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of  this  article  shall  charge  a mortuary 
premium  at  least  equal  to  that  of  yearly 
term  insurance  at  age  of  entry  according 
to  the  actuaries'  or  combined  experience 
mortality  table,  with  interest  at  four 
per  cent,  and  such  mortuary  premium  3hall 
be  increased  by  a loading  of  not  less  than 
twenty  per  cent  for  age  twenty  and  all 
agos  under  twenty,  and  one  per  cent  addi- 
tional for  each  additional  year  of  age, 
renewable  term  policies  excepted  from  such 
loading.  Said  premium  may  be  paid  annually, 
semi-annually,  quarterly,  bi-monthly  or 
monthly  in  advance," 


We  observe  no  reason  or  cause  for  charging  a mortuary 
premium  at  Is  ast  equal  to  that  of  yearly  terra  insurance  at 
age  of  entry  with  interest  at  four  or  cent,  and  the  increase 
thereof  by  a loading  of  not  less  than  twenty  per  cent  for  ap*e 
twenty  and  all  ages  under  twenty,  and  one  per  cent  additional 
for  each  additional  year  of  age,  renewable  term  policies  ex- 
cepted from  such  loading,  unless  such  provisions  pointed  to- 
ward the  necessity  of  paying  death  claims  incurred  during  the 
first  policy  year  out  of  the  mortuary  premiums  paid  for  the 
first  policy  year,  - 


We  believe  the  terms  and  conditions  of  3aid  Section 
5875  confirm  this  construction  of  said  Section  5074  bv  stat- 
ing, In  part,  that* 

"After  the'  first  policy  year  the  mortuary 
premium,  according  to  the  terms  of  premium 
payments  of  each  policy,  with  the  loading 
of  the  same  as  provided  in  section  5874, 
together  with  all  interest  and  other  ac- 
cumulations of  said  fund,  except  the  special 
loading  for  limited  payment  policies,  with 
interest  thereon  as  provided  in  section 
/ 5876,  shall  constitute  the  insurance  fund 

of  the  corporation,  company,  or  association 
from  which  all  policy  obligations  shall  be 
paid,  -s:-  it  it  " # 


. . ihere  would  be,  we  believe,  no  sound  reason  in  pro- 
viding the  terms  of  Section  5375  for  procedure  "After  the 

year  tile  mortuary  premiums  * * it  shall  consti- 
tute the  insurance  fund  of  the  corporation,  company,  or  as- 
sociation from  which  all  policy  obligations  shall  be  paid" 
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unless  It  was  intended  by  the  Legislature  that  the  death 
claims  incurred  during  the  first  policy  year  should  be 
paid  out  of  the  mortuary  premiums  for  the  fir at  policy 
year,  leaving  the  terms  of  said  Section  5875  to  control 
and  direct  all  policy  obligations  “after  the  first  policy 
year," 


The  question  submitted  in  paragraph  2 of  your  let- 
ter is,  whether  the  Insurance  Fund  consists  of  the  renewal 
mortuary  premiums  (other  than  first  year)  together  with  in- 
terest of  at  le  ast  4 % per  annum  thereon  but  excluding  the 
special  loading  for  limited  payment  policies  and  interest 
thereon,  We  think  this  question  also  is  to  be  answered  in 
the  affirmative.  We  believe  the  plain  terms  contained  in 
said  Section  5875  permit  no  other  construction  of  the  lan- 
guage of  that  Section,  That  Section  on  this  question  states! 


“After  the  first  policy  year  the  mor- 
tuary premium,  according  to  the  terms 
of  premium  payments  of  each  policy, 
with  the  loading  of  the  same  as  pro- 
vided in  section  5874,  together  with 
all  interest  and  other  accumulations 
of  said  fund,  except  the  special  load- 
ing for  limited  payment  policies,  with 
interest  thereon  as  provided  in  section 
587S, (Section  5876  provides  for  four 
per  cent),  shall  constitute  the  insur- 
ance fund  of  the  corporation,  *$•  „ 


We  find  no  other  section,  or  part  of  any  section, 
in  said  Article _4,  contrary  to  the  terms  of  said.  Section 
5875  respecting  yvhat  constitutes  the  Insurance  Fund, 


, f?16  question  submitted  in  paragraph  3 of  your  letter 

is:  whether  the  Emergency  Fund  -consists  of  the  balance  re- 
maining In  the  Insurance  -lund  after  paying  for  death,  dls— 
ability  and  other  policy  claims  (excluding  such  claims  during 
the  jirst  policy  year),  We  think  this  question  also  should 
be  answered  in  the  affirmative. 


„ ,.-u  . ^is„takes  us  back  again  to  Section  5875,  Article 

4,  Chape or  37,  k,S,  Mo,  1939,  That  section  provides  what 
soall  constitute  the  emergency  fund.  Said  Section  5875, 
JrovidfnS  for  what  shall  constitule  the  Insixrance 
f,“J  states:  and  the  amount  remaining  In  said 

LrQfQrrins  to  the  Inaurance  Fund)  not  re- 
quired to  provide  for  death,  disability  and  other  policy 
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claims,  shall  be  set  aside  as  an  emergency  fund,  and  may  be 
deposited  with  the  insurance  department."  We  think  it  clear 
and  beyond  controversy  that  the  provisions  of  said  Section 
5875  point  out  from  whence  shall  be  derived  the  emergency 
Fund,  and  what  shall  constitute  the  said  fund. 

The  question  submitted  in  paragraph  4 of  your  let- 
ter is:  Whether  the  amount  of  the  emergency  Fund  is  re- 
quired to  be  shown  as  a liability  in  an  annual  statement  or 
examination  report  in  order  to  determine  the  financial  con- 
dition of  a company. 

We  think  this  question  also  must  be  answered  in  the 
affirmative,  ' • ' 

' Section  5839  of  said  Article  and  Chapter,  provides 
for  the  annual  report.  That  section  is  as  follows: 

"The  annual  business  of  each  and  every 
corporation,  company  or  association 
transacting  business  under  the  provisions 
of  this  article  shall  close  on  the  31st 
day  of  December  of  each  year,  and  it  shall, 
within  sixty  days  thereafter,  prepare  and 
file  in  the  office  of  the  superintendent 
or  other  officer  having  supervision  of  in- 
surance matters,  a detailed  statement, 
made  upon  blanks  furnished  by  the  insur- 
ance department,  and  verified  under  oath 
by  the  president  and  secretary  of  the  com- 
pany or  association,  giving  all  informa- 
tion in  detail , that  the  insurance  depart- 
ment may  require ^ so  that  its  true  finan- 
cial condition  may  he  known,” 

Said  Section  5889,  supra,  provides  in  the  latter 
part  thereof,  that  such  annual  report  shall  be  a "detailed 
statement,  made  upon  blanks  furnished  by  the  insurance  de- 
partment, and  verified  under  oath  by  the  president  and 
secretary  of  the  company  or  association,  giving  all  informa- 
tion in  detail  that  the  insurance  department  may  require, 
aq  that  its  'true  financial  condition  may  be  known.”  (Under- 
-scoring  oursT*  This  would  seem,  to  make  it  imperative  that 
the  Emergency  Fund  provided  for  in  said  Section  5875  be  in- 
cluded in  the  annual  report  so  that  the  true  financial  condition 
of  the  company  may  be  known  to  the  Insurance  Department.  Without 
this  item  in  the  report  it  certainly  would  be  withholding  in- 
formation which  the  Insurance  Department  might  vitally  need. 
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The  question  submitted  in  paragraph  5 of  your  letter 
is:  Whether  the  amount  of  the  Reserve  Fund  computed  as  set 
forth  in  Section  5876,  Article  4,  Chapter  37,  R.S*  Mo,  1939, 
is  required  to  be  shown  as  a liability  in  addition  to  the  Emer- 
gency Fund  in  an  annual  statement  cr  examination  report  in 
order  to  determine  the  financial  condition  of  a company. 

This  question  is  also  to  be  answered  in  the  affirma- 
tive. 

Said  Section  5876  provides  for  the  issuing  of  limited 
payment  or  any  form  of  investment  policies.  Said  Section  fur- 
ther* provides  the  amount  of  premiums  shall  not  be  less  than  the 
net  term  rate  for  the  kind  of  policy  issued,  increased  by  such 
sum  as  will,  improved  at  four  per  cent,  equal  the  net  single 
premium  for  the  attained  age  at  the  end  of  the  paying  term  of 
the  policy,  according  to  the  actuaries1  or  combined  experience 
table  of  mortality  on  which  its  calculation#  are  based.  Then 
said  Section  5876  states  that  such  Increase  of  premium  shall 
be  reserved  in  a separate  fund  for  the  purpose  of  sustaining 
such  policies  after  the  cessation  of  premium  payments,  and 
shall  be  deposited  with  the  Insurance  Department  in  such  secu- 
rities as  are  now  required  by  law.  Thus,  it  seems  there  is 
created  by  said  Section  5876  a Reserve  'und  for  the  payment  of 
limited  payment  policies  or  any  form  of  investment  policies 
issued' by  a company.  These  policies  like  other  policies  or 
contracts  of  an  insurance  company,  we  think,  become  liabili- 
ties, The  Insurance  Department  would  be  entitled  to  such  in- 
formation in  the  annual  statement  or  examination  report,  touch- 
ing the  question  of  the  extent  of  the  liability  of  a company 
growing  out  of  such  policies  in  order  to  determine  whether 
there  is  sufficient  assets  in  the  Reserve  Fund  to  discharge 
the  liabilities  of  the  companies  on  such  policies,  and  in  or- 
der for  the  Insurance  Department  to  determine  the  financial 
condition  of  any  such  company.  Said  Reserve  Fund  is  made  up, 
insofar  as  limited  payment  policies  are  concerned,  of  pre- 
miums fixed  at  certain  amounts  as  hereinabove  pointed  out. 

Said  Section  5876  provides  further  that  if  any  corporation 
doing  business  under  the  provisions  of  said  Article  4,  shall 
fail  to  state  in  its  limited  payment  policies  the  portion  of 
§ac&  of  the  premiums  to  be  held  by  it  for  the  purpose  of  sus- 
taining the  policies  after  the  years  during  which  the  pre- 
miums are  to  be  paid,  then  all  such  limited  payment  policies 
or  investments  that  may  be  issued  shall  be  valued  according 
to  the  actuaries*  or  combined  experience  table  and  interest 
at  four  per  cent.  Thus,  it  seems  that  an  extra  penalty  Is 
placed  upon  the  holders  of  such  policies  if  the  correct  amount 
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of  premiums  as  allocated  to  each  policy  shall  not  be  stated 
therein*  These  assets  and  liabilities  so  shown  would  3how, 
we  think,  the  financial  condition  of  any  such  company  operat- 
ing under  said  Article  4,  We  believe  this  condition,  as  well 
as  others  hereinabove  pointed  out,  requires  that  the  Reserve 
Fund  computed  as  set  forth  in  said  Section  5876  is  required 
to  be  shown  as  an  asset  in  addition  to  the  emergency  Fund  in 
the  annual  statement  or  examination  report  of  a company,  in 
order  to  determine  the  financial  condition  of  such  company* 

The  question  submitted  in  paragraph  6 of  your  letter 
is : Whether  funds  may  be  transferred  from  the  Emergency  Lund 
to  provide  for  the  I. e servo  Fund,  thus  reducing  the  Emergency 
Fund  below  the  amount  required  by  Section  5875* 

This  question,  we  believe,  is  to  be  answered  in  the 
negative.  We  find  no  statutory  authority  authorizing  the 
transfer  of  the  Emergency  Lund  or  any  part  thereof  to  supple- 
ment or  increase  the  Reserve  Fund  in  any  manner  whatsoever* 

Section  5875,  as  hereinabove  pointed  out,  provides 
the  source  from  which  is  derived  and  the  quantity  of  the  fund 
which  shall  constitute  the  emergency  Fund,  and  provides  fur- 
ther, that  such  fund  when  created  may  be  deposited  with  the 
Insurance  Department.  Said  Section  5875  does  provide  that  if, 
by  any  reason  of  excessive  mortality,  or  other  cause,  the 
emergency  Fund  as  first  constituted  shall  become  exhausted, 
then  the  Superintendent  of  Insurance  shall  require  the  offi- 
cers of  such  corporation,  company  or -association,  to  notify  all 
policyholders  to  pay  an  extra  premium,  sufficient  to  meet  the 
amount  of  the  maximum  of  the  policies  issued,  apportioned 
equitably,  and  providing  further  that  If  the  members  fall  to 
pay  such  extra  premium  within  30  days,  such  policies  shall 
be  commuted  'proportionately,  and  the  corporation  shall  be 
liable  only  for  such  policies  as  thus  commuted.  This  is  the 
only  reference  made  in  said  Article  4,  as  we  observe  such 
provisions,  regarding  any  depletion  of  the  Emergency  Fund* 
Without  statutory  authority  for  the  transfer  from  the  Emer- 
gency l und  of  funds  to  provide  for  the  Reserve  I:iund  a company 
would  have  no  authority  to  make  such  transfer,  we  believe, 
especially  if  the  Emergency  Fund  should  be  reduced  below  the 
amount  required  by  said  Section  5875* 

The  question  you  submit  in  paragraph  7 of  your  letter 
is;  Whether  a stipule  ted  premium  company  may  continue  to 
operate  even  though  the  Emergency  Lund  is  impaired  but  not 
exhausted.  It  is  our  opinion  that  a company  may  continue  to 
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operate  under  such,  circumstances* 


Keferi*ing  again  to  said  Section  5875  we  find  that 
the  Legislature^  in  passing  said  Section  as  a part  of  said 
Article  4,  anticipated  that  by  excessive  mortality,  or  other 
cause,  the  Emergency  Fund,  derived  from  the  Insurance  Fund, 
and  being  the  balance  remaining  in  said  fund  not  required 
to  provide  for  death,  disability  and  other  claims,  might 
become  "exhausted” * Further  provisions  of  said  Lection  5875 
follow  and  provide  the  means  and  method  of  r ©-establishing 
said  fund.  But  said  Lection  5875  makes  no  provision  or  de- 
mand that  such  a company  discontinue  business  because  of  the 
depletion  of  the  emergency  Fund*  The  sole  penalty  it  seems, 
provided  in  said  Lection  5875  for  the  failure  to  re-establish 
the  Emergency  Fund,  is  visited  upon  the  policyholders  by  pro- 
viding that  the  policies  of  the  members  shall  be  commuted  as 
is  stated  in  said  Boot ion  5875.  So,  it  would  seem  that  the 
intent  of  the  Legislature  was  that  any  company  operating  under 
said  Article  4 could  continue  business  even  though  its  Emergency 
Fund  were  exhausted,  and  for  the  greater  reason  we  believe  it 
may  continue  to  transact  business  where  the  Emergency  Fund  is 
only  impaired. 

The  question  submitted  in  paragraph  8 of  your  letter 
is i Whethep  a stipulated  premium  company  is  Insolvent  when 
its  admitted  assets  are  less  than  its  unpaid  claims,  and  other 
liabilities,  including  the  amounts  of  the  Emergency  and  Re- 
serve Funds.  IV©  believe  this  question  must  be  answered  in 
the  affirmative* 

The  lexicographers  and  the  decisions  of  the  Courts 
have  many  times  given  academic  and  active  definitions  of  the 
word  "insolvent".  Our  Supreme  Court  and  our  courts  of  Ap- 
peals have  upon  numerous  occasions  defined  the  word.  We 
shall  use. only  one  citation  from  our  Lupreme  Court  here*  The 
question  of  what  constituted  insolvency  of  a firm  doing  busi- 
ness was  before  our  Lujr  ©me  Court  in  the  case  pf  Mitchell  et 
al.  vs.  Bradstreet  Co,,  116  Mo.  226.  , The  Court,  defining  the 
word,  l.c*  240,  (citing  Bouvierfs  Dictionary,  Insolvency,  809), 
said: 


-s;-  # A firm  is  understood  to  be  Insolvent 
when  unable  to  pay  their  debts  as  they  fall 
due  in  the  usual  course  of  trade  or  business. 
Bouvler’s  Dictionary,  Insolvency,  809.  It 
’implies  as  well  the  present  ability  of  the 
debtor  to  pay  out  of  his  estate  all  his 
debts,  as  also  such  attitude  of  his  property 
as  that  It  may  be  reached  and  subjected  by 
process  of  law,  without  his  consent,  to  the 
payment  of  3uch  debts.*  Eddy  v.  Baldwin.  32 
Mo,  369;  Thompson  v.  Thompson  4 Cush,  1&7; 
Bank  v.  Walton,  5 U.K.A.  7S5." 
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It  would  seem  to  be  conclusive  that  if  a company 
doing  business  on  the  stipulated  premium  plan  does  not 
have  ""sufficient  aasots  to  pay  its  unpaid  claims,  and  other 
liabilities,  including  those  incident  to  the  emergency  and 
Reserve  Funds,  it  would  be,  according  to  the  above  defini- 
tion of  our  Supreme  Court,  insolvent# 


CON  CLU  SION 


It  is,  therefore,  the  opinion  of  this  Department, 
in  view  of  the  provisions  of  the  above  cited  and  quoted 
statutes  that,  with  respect  to  companies  organized  under 
Article  4,  Chapter  37,  E.S#  Mo*  1939* 

1)  Death  claims  incurred  during  the  first  policy 
year  are  to  be  paid  out  of  the  mortuary  premiums  for  the  . 
first  policy  year, 

2)  That  the  Insurance  Fund  of  such  companies  con- 
sists of  the  renewal  mortuary  premiums  {other  than  first 
year)  together  with  Interest  of  at  least  four  per  cent  per 
annum  thereon,  but  excluding  the  special  loading  for  limited 
payment  policies  and  Interest  thereon# 

3)  That  the  Emergency  I find  of  sudi  Article  4 com- 
panies consists  of  the  balance  remaining  in  the  Insurance 
fund  created  by  Section  5875,  H*S,  Mo#  1939,  after  paying 
for  death,  disability  and  other  policy  claims,  excluding 
such  claims  during  the  first  policy  year, 

4)  That  the  Emergency  fund  Is  required  to  be  shown 
as  a liability  in  the  annual  statement  or  examination  report 
of  any  such  company* 

5)  That  the  Reserve  Fund  computed  as  set  forth  In 
Section  5876,  R.S,  Mo*  1939,  is  required  to  be  shown  In  the 
annual  statement  or  examination  report# 

6)  That  funds  may  not  be  transferred  from  the  Emer- 
gency Fund  to  the  Reserve  iund  reducing  the  Emergency  Fund 
below  the  amount  thereof  required  by  Section  5875,  R#S.  Mo# 
1939. 
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7)  That  a stipulated  premium  company  may  con- 
tinue to  operate  even  though  the  Emergency  Fund  is  im- 
paired but  not  exhausted, 

8)  That  a stipu3ated  premium  company  is  to  be 

regarded  as  insolvent  if  such  company  does  not  have  suf- 
ficient assets  to  pay  its  unpaid  claims,  and  othor  lia- 
bilities, including  those  incident  to  the  Emergency  and 
Reserve  Funds,  - 

Respectfully  submitted. 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


GWC  sir 


TAXATION:  Acceptance  of  tender  of  undisputed  taxes  on  Railway 

COUNTY  COLLECTOR:  property  will  in  no  way  affect  right  to  enforce  col- 

lection of  taxes,  the  validity  or  constitutionality  of 
which  is  denied  by  the  Railway.  Nonacceptance  of 
tender  of  part  of  taxes  on  Railway's  property  will  re- 
sult in  penalties  attaching  to  entire  amount  of  taxes 
due  if  any  one  or  more  of  disputed  levies  are  held  valid, 
but  penalties  will  not  attach  to  the  entire  amount  of 
taxes  if  all  of  disputed  tax  levies  are  held  invalid. 

January  15,  19^7 


Honorable  William  K.  Journey 
Prosecuting  Attorney 
Henry  County 
Clinton,  Missouri 

Dear  Sir: 


This  is  in  reply  to  a letter  from  Honorable  Ray  R.  Pryer, 
formerly  Prosecuting  Attorney  of  Henry  County,  Missouri,  re- 
questing an  official  opinion  of  this  department,  and  reading 
as  follows: 


"The  Frisco  Railway  Co.  has  sent  a check  to 
the  County  Collector  for  the  sum  of  $7,877.1^ 
for  the  current  years  taxes.  However,  they 
refused  to  pay  the  sum  of  $606,36*,  which  was 
on  a County  Library  District  Levy;  the  sum 
of  $79-?3>  which  was  a levy  in  a Special  Road 
District  in  Henry  County;  and  the  sum  of 
$21.19  to  the  City  of  Deepwater,  Mo.  on  city 
taxes . 

"As  to  the  Library  Tax  levy  they  claim  that 
no  law  exists  on  which  to  make  the  levy.  . 

"On  the  Special  Road  District  Tax  they  claim 
it  exceeds  the  constitutional  limit. 

"The  Deepwater  city  tax  they  claim,  also,  is 
Unconstitutional . 

"On  the  voucher  that  is  attached  to  the  check 
the  Company  specifies  that  no  prejudice  shall 
inure  against  the  enforcement  of  collection 
of  said  taxes  by  the  proper  units  involved. 
However,  the  collector  refuses  to  accept  the 
check  until  he  has  an  opinion  as  to  whether 
acceptance  of  the  check,  as  is,  will  work 
against  attempted  collection  of  the  contested 
tax  amounts." 
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In  a telephone  call  to  this  office  you  further  informed 
us  that  several  taxpayers  in  your  county  have  refused  to  pay 
the  special  road  district  tax  and  have  not  included  the  pay- 
ment of  such  tax  in  their  tender  for  taxes,  and  that  other 
taxpayers  have  tendered  payment  of  taxes  due,  including  that 
part  of  the  special  road  district  tax  which  such  taxpayers 
claim  does  not  exceed  the  constitutional  limit,  but  have  re- 
fused to  pay  the  amount  of  the  special  road  district  tax 
which  such  taxpayers  claim  exceeds  the  constitutional  limit, 
and  you  requested  an  opinion  on  the  effect  of  the  acceptance 
or  nonacceptance  of  these  tenders  by  the  collector. 

It  is  stated  in  the  letter  that  we  received  from  Mr.  Fryer 
that  the  Frisco  Railway  specifies  in  the  voucher  attached  to 
the  check  for  $7, $77. 14  that  no  prejudice  shall  inure  against 
the  collection  of  taxes  for  which  the  Railway  did  not  tender 
payment.  Even  though  this  provision  had  not  been  included  in 
the  voucher  that  the  Railway  attached  to  its  check,  the  col- 
lection of  the  taxes  assessed  against  the  Railway  and  not  paid 
could  proceed,  as  the  taxpayer  is  liable  for  such  taxes,  and 
it  is  the  duty  of  the  collector  to  enforce  the  collection  of 
all  unpaid  taxes. 


In  the  case  of  State  ex  rel.  Buck  v. - 3t . Louis-San  Fran- 
cisco Ry.  Co.,  174  S.  W*  64,  the  railroad  claimed  that  a tax 
rate  of  65^  per  §100  valuation  for  school  taxes  was  the  maxi- 
mum that  could  legally  be  levied,  and  in  that  case  paid  only 
that  part  of  the  school  tax  which  would  have  been  payable  if 
the  school  tax  had.  been  levied  at  the  rate  of  6 5^  per  .§100 
valuation.  The  collector  ‘accepted  such  tender  and  sued  for 
the  amount  of  taxes  due  on  the  railroad’s  property  from  that 
part  of  the  tax  rate  for  school  purposes  over  and  above  the 
rate  of  65$  per  §100  valuation.  Although  the  collector  did 
not  have  to  accept  the  tender  of  that  part  of  the  school  tax 
that  was  admitted  to  be  valid  in  that  case  (as  was  held  in 
the  case  of- State  ex  rel.  v.  Kansas  City,  Ft.  S.  &.  M.  Ry.  Co., 
173  S.  VJ.  444),  he . did  accept  such  payment,  and  his  right  to 
collect  the  disputed  portion  of  the  tax  was  not  challenged  in 
the  court. 

In  the  case  of  State  ex  rel.  v.  Kansas  City,  Ft.  S.  <!!  M. 
Ry.  Co.,  cited  above,  the  collector  for  the  year  1912  accepted 
tender  of  all  that  amount  of  taxes  levied  for  the  year  1912 
except  $23.56,  Ttfhich  amount  the  railroad  claimed  was  not  due 
because  it  represented  that  part  of  the  tax  which  was  invalid 
as  exceeding  the  constitutional  limit  that  could  be  validly 
levied,  as  well  as  for  the  entire  amount  of  taxes  levied  for 
the  year  ’913.  The  court  held  that  the  tax  levied  did  not 
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exceed  the  constitutional  limit  and  allowed  recovery  of  the 
disputed  amount  which  the  railroad  had  ref.used  to  pay. 

In  the  case  of  State  ex  rel.  v.  Southwestern  Bell  Tel.  Co., 
352  Mo.  715,  179  S.  b.  (2d)  77,  a suit  was  brought  for  all  taxes 
due  to  Audrain  County  for  1942  and  for  special  road  district 
taxes  due  to  said  county  for  1941.  It  appears  from  the  facts, 
as  stated  in  the  report  of  that  case,  that  the  county  had  ac- 
cepted the  tender  of  all  taxes  due  the  county  for  1941  except 
the  special  road  district  tax..  There  was  no  contention  made  in 
the  case  that  the  collector  could  not  enforce  the  collection  of 
a valid  special  road  district  tax  after  accepting  tender  of  all 
other  taxes  due  the  county  for  1941. 

The  rule  in  this  state  regarding  the  effect  of  the  non- 
acceptance  by  a.  collector  of  a tender  of  a part  of  the  taxes  as- 
sessed against  any  specific  property  is  that  if  the  disputed 
taxes  are  held  to  be  valid  levies,  the  penalties  provided  by  law 
will  attach  to  the  entire  amount  of  taxes  due.  on  such  property. 
State  ex  rel.  v.  Kansas  City,  Ft.  3.  & Fu  Ry.  Co.,  17#  S.  ¥.  444 

In  the  case  cited,  the  facts,  as  stated  in  the  report, 

were : 

"This  is  a suit  against  said  railroad  company 
and  its  receivers  for  taxes.  There  was  a judg- 
ment for  plaintiff  for  full  amount  sued  for, 
and  defendants  have  appealed. 

nT.he  total  taxes  against  defendants 1 property 
in  Bates  county  for  the  year  1912  were  92,349.01 
and  for  the  year  1913  they  were  §2,257.44.  The 
defendants  paid  all  the  taxes  for  the  year  1912, 
except  §23.56,  and  in  December,  1913,  tendered, 
to  the  collector  §2,22$.4&  in  full  payment  of 
the  taxes  for  1913.  The  tender  was  refused. 

"The  real  controversy  at  the  trial  was  in  re- 
gard to  the  unpaid  balance  for  the  year  1912  . 
and  the  difference  of  §28.96  between  the  total 
tax  for  the  year  1913  and  the  amount  tendered. 

Those  two  disputed  amounts  represented  that 
portion  of  the  school  taxes  which  defendants 
contended  were  illegal,  in  this:  That  various 
• school  districts  in  the  county,  which  were 
formed  of  cities  and  adjoining  territory,  had 
increased  their  rate  of  levy  beyond  65  cents 
on  the  §100  assessed  valuation,  and  that  such 
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excess  had  resulted  in  the  increase  of  defen- 
dants* taxes  by  the  amounts  so  in  dispute, {r 

The  Supreme  Court  of  Missouri,  in  its  opinion,  said: 

**The  defendants  in  apparent  good  faith  con- 
tended at  the  trial  of  the.  cause  that  such 
disputed  portion  of  the  taxes  was  void  by  rea- 
son of  the  provisions  of  section  11  of  article 
10  of  our  state  Constitution.  That  contention 
was  decided  in  favor  of  the  validity  of  the 
taxes  in  an  opinion  by  Paris,  J.,  in  3tate 
ex  rel.  v.  St.  Louis  k 3.  F.  L.  Co.,  174  3.  W. 

64,  decided  since  this  appeal  was  taken.  Ap- 
pellants do  not  now  insist  on  reopening  that 
question,  but  protest  that  they  should  not  be 
adjudged  to  pay  the  penalty  of  1 per  cent,  a 
month.  The 3/  contend  that,  if  they  are  to  be 
adjudged  to  pay  such  penalty,  it  should  be 
estimated  only  on  the  amount  the  legality  of 
which  was  disputed,  and  not  on  the  amount  which 
was  tendered  and  not  accepted.  They  say,  that 
section  11459,  Rev.  3 tat.  1909,  requires  the 
collector  to  receive  and  receipt  for  the ’ taxes 
which  may  be  tendered  on  any  part  of  a tract 
of  land.  That  section  does  not  apply  to  any 
taxes,  except  taxes  on  land.  It  contemplates 
the  payment  of  all  taxes  on  a specified  part 
or  on  an  undivided  part  of  the  whole  tract; 
but  it  does  not  ‘contemplate  the  payment  of  a 
part  of  the  taxes  on  the  whole  property . That 
section  has  no  application  to  the  facts  in 
this  case,  'Je  know  of  no  law  requiring  the 
collector  to  accept  a part  of . the  taxes  under 
the  circumstances  of  this  case.  The  collec- 
tor *c  refusal  to  accept,  the  amount  tendered 
did  not  result  in  relieving  defendant  of  the 
payment  of  the  penalty  on  the  amount  tendered. 

?rfe  have  no  power  to  relieve  the  defendants  of 
the  penalty,  nor  to  diminish  it.  * * * * 

( bmphasis  ours.) 

It  will  be  noted  that  the  decision  of  the  court  in  this 
case  did  not  rest  on  the  fact  that  the  tender  of  ,'2,223.49  for 
the  taxes  for  1913  was  nin  full  payment**  of  such  taxes,  but  the 
decision  did  rest  on  the  fact  that  the  taxpayer  has  no  right  to 
force  She  collector  to  accept  payment  for  part  of  the  taxes  on 
the  whole  property. 
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If  the  disputed  tax  is  held,  to  be  invalid  or  unconstitu- 
tional, no  penalties  will  attach  to  the  undisputed  valid  taxes, 
tender  of  which  has  been  made  to  the  collector.  The  Supreme 
Court  of  Missouri  said  in  the  case  of  State  ex  rel.  v.  South- 
western Bell  Tel.  Co.,  352  Mo,  715,  1.  c.  724-725: 

nIn  view  of  the  conclusion  reached  on  the 
constitutional  validity  of  Sec.  $716 , it  will 
not  he  necessary  to  rule  the  question  on  the 
refusal  of  the  tender  made  in  No.  3$, $01, 
since  the  refusal  was  on  the  sole  ground  that 
' defendant  did  not  include  the  special  road 

district  taxes  in  the  tender. 

nThe  judgment  in  No.  3$, $00  should  be  reversed, 
and  the  judgment  in  No.  3$, $01  should  be  re- 
versed and  the  cause  remanded  with  direction 
to  the  trial  court  to  permit  defendant  to  pay, 
without  penalty  and  court  costs,  and  without 
attorney’s  fee,  tile  taxes  there  involved,  ex- 
cept the  special  road  district  taxes.  * 


3 O'lhULUoIOh 

It  is  the  opinion  of  this  deoartment  that  the  acceptance 
of  the  check  for  37 , $77 • 14  from  the  Brisco  railway  Company  will 
in  no  way  affect  the  right  to  enforce  collection  of  the  taxes , 
the  validity  or  constitutionality  of  which  is  denied  by  the 
Railway. 

It  is  further  the ' opinion  of  this  department  that  if  the 
collector  refuse;:  the  tender  made  by  the  railway  Company,  and 
any  one  or  more  of  the  disputed  taxes  are  held  to  be  valid 
levies,  the  penalties  provided  by  law  will  attach  to  the  entire 
amount  of  taxes  on  tie  Railway  property,  but  if  all  of  the  dis- 
puted taxes  are  held  invalid,  no  penalties  will  attach  to  the 
amount  of  the  undisputed  taxes  tendered  to  the  collector  by  the 
Railway, 

Respectfully  submitted, 


0.  BURNS , Jr. 

Assistant  Attorney  General 


APPROVED: 


J.  .E.  TAYLOR 
Attorney  General 

CBB:HR 


COUNTY  SCHOOL  FUND : ’ ) 

LIQUIDATION  AND  DISTRIBUTION:  ) 

i v-.:.  ■ ) 
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If  the  proposal  to  distribute  the 
county  school  funds  is  approved, 
such  distribution  shaL  1 be  made  as 
soon  as  practicable  or  within  a 
reasonable  time. 


May  2,  1947 


Honorable  Roy  A»  Jones 
Prosecuting  Attorney 
Johnson  County 
-.arrensburg,  Missouri 


FILED 


Dear  Mr,  Jones s 


D'e  have  your  letter  of  April  25,  1947,  requesting 
an  opinion  from  this  department,  which  reads  as  follows: 


'Pursuant  to  the  Provisions  of  senate 
Bill  No,  186  passed  by  the  63rd  General 
Assembly,  a petition  has  been  filed 
having  the  necessary  number  of  signers 
and  our  county  court  has  authorized  a 
special  election  for  Tuesday,  May  27, 

1947,  for  the  purpose  of  deciding  whether 
or  not  there  shall  be  an  annual  distri- 
bution of  the  capital  of  the  liquidated 
county  and  township  school  funds  of 
Johnson  County,  Missouri, 

MAt  the  present  time,  #152,600.00  of 
those  funds  are  invested  in  U.  a.  Govern- 
ment bonds  series  MG%  m have  the  stun, 
of  #1441,54  not  Invested, 

*'If  it  is  mandatory  that  the  county  court 
should  request  redemption  of  the  funds 
Invested  in  the  series  "GM  bonds  and 
distribute  the  proceeds  forthwith,  in  the 
event  the  proposal  carries,  we  will  sustain 
a loss  of  #3,357,20  as  will  be  shown  by  the 
enclosed  sheet, 

"I  would  like  to  have  your  opinion  as  to 
whether  or  not  we  can  hold  these  bonds 
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until  maturity  before  making  distri- 
bution or  if  we  must  redeem  the  bonds 
and  take  the  loss  in  the  event  the  pro- 
posal carries.”  - 

We  are  enclosing  herewith  a copy  of  our  opinion 
rendered  to  Honorable  Emory  L.  Melton,  Prosecuting  Attorney 
of  Barry  County,  under  date  of  February  7,  1947,  holding 
that  the  capital  of  township  and  county  school  funds,  which 
has  been  liquidated  according  to  Section  7 of  Article  IX  of 
the  1945  Constitution,  and  immediately  reinvested  In  govern- 
ment bonds,  may  again  be  liquidated  by  the  county  court  at 
any  time  such  action  Is  authorised  by  a majority  of  the  voters 
voting  in  an  election  called  to  determine  whether  or  not  the 
capital  of  said  fund  shall  be  distributed  annually  to  the 
schools  of  the  county  as  provided  by  law. 

The  question  now  presented  is,  in  the  event  such  an 
election  decrees  distribution,  is  it  mandatory  for  the  county 
court  to  redeem  the  government  bonds  as  soon  as  possible  or 
should  the  county  hold  said  bonds  until  maturity,  which  is  12 
years  in  this  case,  before  making  the  distribution? 

Bectidn  7 of  Article  IX  of  the  Constitution  is.  In 
part,  as  follows: 

Any  county  or  the  city  of  St.  Louis 
by  a majority  vote  of  the  qualified  elec- 
tors voting  thereon  may  elect  to  distribute 
annually  to  its  schools  the  proceeds  of  the 
liquidated  school  fund,  at  the  time  and  in 
the  manner  prescribed  by  law.  * * 

Section  10376.2,  Mov  R.3.A.,  ivhlch  is  one  of  the  pro 
visions  enacted  by  the  Legislature  to  implement  the  above  con- 
stitutional provision.  Is,  in  part,  as  follows: 

*■  Buch  special  election  shall  be 
governed  in  all  respects  by  the  general 
election  laws  except  wherein  such  general 
election  laws  are  in  conflict  with  this 
article.  The  results  of  the  balloting 
at  each  election  precinct  shall  be  certi- 
fied by  the  judges  of  election  of  such 
election  precinct  and  attested  by  the 
* clerks  and  transmitted  to  the  body  having 
control  of  the  capital  of  the  county  and 
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townshlp  school  funds,  which  said  body 
shall,  from  such  results  so  certified 
and  attested,  within  ten  days,  determine 
whether  the  proposal  to  distribute  annual- 
ly the  liquidated  capital  of  the  county 
and  township  school  finds  has  received  a 
majority  of  the  votes  cast  in  the  county 
or  City  of  Ht , Louis  wherein  such  election 
shall  have  been  held.  If  the  proposal  to 
distribute  annually  the  capital  of  the 
liquidated  county  and  township  school 
funds  shall  receive  a majority  of  the 
votes  cast,  the  body  having  control  of 
such  county  and  township  school  funds 
shall  proceed  to  thereafter  distribute 
annually  such  liquidated  funds  to  the 
school  districts,  I'he  accumulated  bal- 
ance of  such  funds  shall  be  apportioned 
on  or  before  August  31  of  each  year,  until 
such  funds  are  liquidated  and  said  appor- 
tionment shall  be  based  upon  the  last  enum- 
eration on  file  in  the  office  of  the  county 
clerk,  * «■'* 

The  answer  to  the  question  propounded  depends  upon 
the  construction  given  the  provision  "If  the  proposal  to  dis- 
tribute annually  the  capital  of  the  liquidated  county  and  town- 
ship school  funds  shall  receive  a majority  of  the  votes  cast, 
the  body  having  control  of  such  county  and  township  school 
funds  shall  proceed  to  thereafter  di s tribute  annually  such 
liquidated  funds  * «•"”£,*'  ' life  submit  that  tlie  phrase  "shall  pro- 
ceed to  thereafter  distribute  annually,"  should  be  Interpreted 
as  it  reads,-  thus  calling  for  annual  distribution  to  begin  as 
soon  as  practicable  or  within  a reasonable  time  after  the  re- 
sult of  the  election  has  been  determined.  This  view  Is  supported 
in  Donnelly  Garment  Co,  v*  Keitel,  193  £.  M,.(2d)  577,  where  the 
court  said  at  page  501: 

"*  # * And  a primary  rule  of  construction 
of  a statute  is  to  ascertain  from  the 
language  used  the  intent  of  the  lawmakex^s 
if  possible,  and  to  put  upon  the  language 
its  plain  and  rational  meaning  in  order 
to  promote  the  object  and  purpose  of  the 
statute,  Haynes  v.  Unemployment  Compensa- 
tion Commission,  supra,  183  3,  2d  loc* 
cit,.  81,  and  cases  there  cited," 
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And  also  in  the  case  of  O'Malley  v.  Continental  Life  Ins.  Co,, 

75  S.  W,  (2d)  837,  1.  c,  839: 

"The  legislative  intent  in  the  enactment 
of  the  law  is  to  be  sought  and  effeeuated. 

This  is  the  rule  of  first  importance  in 
statutory  interpretation.  To  ascertain 
sueh  intent  we  invoke  as  aids  such  of  the 
auxiliary 'rules  of  interpretation  as  may 
seem  to  bear  with  incidence  as  direct  as 
may  be  upon  the  matter  in  hand.  Briefly 
stated,  these  in  substance  recognize  and 
require  that  the  language  of  the  act  be 
considered  (25  R.  C.  L. , Sec*  216,  p. 

961);  that  each  word  be  accorded  its 
ordinary  meaning,  generally  speaking; 

Following  the  above  decisions,  the  intent  of  the  Legis- 
lature is  found  by  giving  the  language  of  the  statute  Its 
ordinary  and  rational  meaning. 

V/e  further  submit  that  the  above  quoted  phrase  Is 
mandatory  in  requiring  the  county  court  tb  act  within  a reason- 
able time.  The  use  of  the  word  "shall"  in  said  phrase  and  the 
frequent  use  of  the  words  "distribute  annually"  make  this  con- 
struction clear.  The  court  * said  in  Warrington  v.  Bobb,  56 
(2d)  835,  at  page  637: 

« * In  determining  whether  a statute 
is  directory  or  mandatory,  the  prime  ob- 
ject Is  to  ascertain  the  legislative  In- 
tention disclosed  by  the  statutory  terms 
and  provisions  in  relation  to  the  object 
of  the  legislation.  Provisions  relating 
to  the  essence  of  the  thing  to  be  done, 
that  is,  matters  of  substance,  are  manda- 
tory, while,  generally,  statutory  provi- 
sions not  relating  to  the  essence  of  the 
thing  to  be  done,  and  as  to  which  compli- 
ance is  not  a matter  of  substance,  are 
directory.  State  ex  rel.  v.  Brown,  326 
Mo,  627,  33  S,  W.  (2d)  104,  107. 15 

And  also  in  the  case  of  State  v.  Flynn,  147  S.  W.  (2d)  210,  where 
it  was  said,  at  page  211; 
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* There  is  no  absolute  test  by  which 
the  question  here  presented  may  be  resolved# 
but  in  passing  upon  the  matter  (whether 
statute  is  directory  or  mandatory),  the 
prime  object  is  to  ascertain  the  legislative 
intent  from  a consideration  of  the  statute 
as  a whole, .bearing  in  mind  its  object  and 
the  consequences  that  would  result  from 
construing  it  one  way  or  the  other,  State 
ex  rel,  Ellis  v.  Brown,  526  Mo,  627,  33 
S,  IV.  2d  104.  * # *H 

The  provision  calling  for  the  time  of  distribution 
certainly  is  a matter  of  substance  and  relates  to  the  essence 
of  the  thing  to  be  done.  The  context  of  the  statute  shows 
that  the  primary  object  or  purpose  of  said  statute  is  to  make 
possible  the  distribution  of  said  fund  to  the  schools.  That 
is  why  the  people  vote  on  this  proposition.  And  if  it  was  not 
intended  that  such .distribution  should  be  made  as  soon  as 
practicable  or  within  a reasonable  time,  the  people  would  not 
petition  and  vote  at  that  particular  time.  The  spirit  of  the 
law  speaks  of  such  distribution  and  we  believe  that  there  is 
no  possible  ground  upon  which  to  base  the 'contention  that  dis- 
tribution should  be  delayed  until  maturity  of  said  bonds,  that 
is,  for  12  years,  , 

Of  course,  this  conclusion  will  make  reliquidation  of 
said  fund  through  redemption  of  the  government  bonds  necessary, 
but  it  must  be  presumed  that  the  people  are  aware  of  what  they 
are  voting  for  and  the  benefits  or  complications  that  may  result 
from  the  approval  of  such  a proposition. 


Conclusion 

Therefore,  it  is  the  opinion  of  this  department  that 
if  the  proposal  to  distribute  annually  the  capital  of  the  liqui- 
dated county  and  township  school  funds  which  has  been  reinvested 
in  government  bonds  as  a county  school  fund,  shall,  under  the 
provisions  of  Sections  10376,1  and  10376,2,  Mo,  R,S.A.,  receive 
a majority  of  the  votes  east,  the  body  having  control  of  such 
fund  shall  proceed  as  soon  as  practicable  or  within  a reasonable 
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time  to  reliquidate  said  fund  through  redemption  of  said 
government  bonds  so  that  said  fund  may  be  distributed  to  the 
school  districts. 


Respectfully  submitted. 


DAVID  DOHNELLY 
Assistant  Attorney  General 


APPROVED: 


ir^wrrmm — 

Attorney  General 
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TAXATION;  Real  estij/fce  belonging’ to  non-profit  organizations 
EXEMPTION'*  is  not  exempt  from  taxation. 


Honorable  Roy  A.  Jones 
Prosecuting  Attorney 
J ohns  on  C ounty  7l 

Warrensburg,  Missouri 

Dear  Sir* 

This  is  in  reply  to  your  letter  of  recent  date  wherein 
you  submit  a request  for  an  opinion  on  the  following  state- 
ment oft  facts i 

"The  question  has  arisen  here,  as  to  whe- 
ther a certain  tract  of  land  with  the 
building  on  it,  should  be  taxed  for  general 
State,  County  and  School  Taxes;  or,  whether 
it  may  be  exempt  from  the  Taxation  under 
the  Constitution  and  the  Act  of  the  last 
General  Assembly,  as  to  what  property  shall 
be  exempt  from  Taxation, 

"The  whole  situation,  is  this*- 

"A  Committee  from  the  Chamber  of  Commerce 
contacted  the  Town  And  Country  Shoe  Com- 
pany, to  try  to ‘induce  them  to  opon  a Shoe 
Factory  here  in  Warrensburg.  This  Shoe 
Company  agreed  to  come  to  Yiarransburg,  with 
a Factory;  provided  a suitable  building 
was  provided  for  them,  with  a minimum  area 
of  floor  space;  and,  provided,  this  build- 
ing should  be  leased  to  them,  rent  free, 
for  a period  of  Twenty  (20)  years* 

"The  securing  of  a site  and  the  erection 
of  such  a building  would  require  quite  a 
considerable  outlay  of  money*  The  Board 
of  Directors  of  the  Chamber  of  Commerce 
canvassed  the  situation  among  quite  a num- 
ber of  business  men  and  found  most  of  them  • 
willing  to  contribute  to  such  an  enterprise; 
some  of  them  being  willing  to  contribute 
this  money  without  any  return  to  them 
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whatsoever,  in  any  event.  Others  of  them 
were  willing  to  contribute,  but  felt,  that 
if  at  the  end  of  the  Twenty  (20)  years, 
this  building  might  be  occupied  by  a tenant 
willing  to  pay  a fair  rental,  which  might 
to  some  extent  work  a return  on  their  con- 
tribution, they  wanted  that  done, 

"In  pursuance  of  this  whole  plan,  a Corpor- 
ation was  formed,  known  as  the  Viarrensburg 
Industrial  Development  Corporation*  with 
an  authorized  capital  stock  of  $100,000, 
divided  into  2,000  Shares,  of  the  par 
value  of  $50  eachj  then  various  citizens 
and  business  men  wore  solicited  for  con- 
tribution to  the  Chamber  of  Commerce, 
which  would  be  turned  over  to  the  VJarrena- 
burg  Industrial  Development  Corporation, 
to  be. used  in  the  securing  of  a site  for 
erection  of  the  proposed  building,  or  for 
the  purchase  of  Stock  in  the  Corporation, 

"A  good  many  of  the  contributors  contributed 
their  money  to  the  Chamber  of  Commerce, 
with  the  Chamber  of  Commerce  turning  it 
over  to  the  Corporation,  Others  of  them 
took  stock  and  part  of  the  stock  so  taken, 
has  been  turned  over  to  the  Chamber  of  Com- 
merces so,  that*  a fair  amount  of  the  stock 
belongs  to  the  Chamber  of  Commerce, 

"Almost  Immediately  after  the  granting  of 
the  Charter  of  incorporation,  to  the  War* 
rensburg  Industrial  Development  Corporation, 
that  Corporation  made  a contract  with  the 
Viarrensburg  Chamber  of  Commerce,  by  which 
It  agreed  to  secure  the  location  and  erect 
a necessary  building  thereon,  and  lease 
said  property,  when  completed  and  ready 
for  occupancy,  to  the  Chamber  of  Commerce 
for  a period  of  Twenty  (20)  years,  for  a 
rental  of  One  Dollar  ($1)  per  year,  only^ 

"The  Chamber  of  Commerce  is  sub-letting 
under  this  Contract  and  lease  agreement 
to  the  Town  And  Country  Shoe  Company,  for 
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One  Dollar  ($1)  per  year,  for  a period  of 
Twenty  (20)  years j the  Shoe  Company  paying 
utility  bills,  in  addition  to  the  One 
Dollar  ($1), 

"I't  is  the  contention  of  the  Warrenaburg 
Industrial  Development  Corporation  and 
the  Chamber  of  Commerce,  that  for  this 
Twenty  (20)  year  period,  at  least,  this 
, is  strictly  a ^no-profit*  Corporation, 

and  A *no-profit*  transaction j and,  that 
so  l|ng  as  said  building  is  used  and  occu- 
pied ' under  such  a lease  agreement,  that 
same  should  be  and  is,  exempt  under  the 
Constitution  and  under  the  Act  of  the  hast 
Session  of  the  Legislature,  * 

"The  County  Authorities  are  in  doubt,  as 
to  what  should  be  done}  though,  I believe 
that  they  feel. under  all  the  circumstances 
above  outlined,  that  the  property  should 
not  be  taxed}  but,  want  to  be  sure,  that 
the  property  is  really  tax  exempt}  other- 
wise, it  will  be  retained  on  the  Tax  Roll, 
as  it  was  in  the  hands  of  an  individual 
and  on  the  .Tax  Roll  for  Taxes  due  in  the 
year  1946 *" 

I note  from  your  request  that  the  Industrial  Development 
Corporation  of  the  Chamber  of  Commerce  is  under  the  impression 
that  since  this  organization  is  a strictly  non-profit  corpor- 
ation end  the  transaction  described  in  your  request  is  a non- 
profit transaction,  that  for  that  reason  the  real  estate  owned 
by  this  corporation  should  be  exempted  from  taxes  during  the 
term  of  the  contract  with  the  manufacturer  to  whom  the  corpor- 
ation proposes  to  lease  the  premises  for  a period  of  twenty 
years. 

Section  6.  of  Article  X of  the  Constitution  of  1945 
provides  as  follows* 

"All  property,  real  and  personal,  of  the 
state,  counties  and  other  political  sub- 
divisions, and  non-profit  cemeteries,  shall 
be  exempt  from  taxation;  and  all  property, 
real  and  personal,  not  held  for  private 
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or  corporate  profit  and  used  exclusively 
for  religious  worship,  for  schools  and 
colleges,  for  purposes  purely  charitable, 
or  for  agricultural  and  horticultural 
societies  may  be  exempted  from  taxation 
by  general  law.  All  laws  exempting  from 
taxation  property  other  than  the  property 
enumerated  in  this  article,  shall  be  void," 

Section  5 of  House  Committee  Substitute  for  House  Bill 
No,  471,  passed  by  the  63rd  General  Assembly,  which  is  the 
enabling  act  to  carry  out  the  provisions  of  said  Section  6 
of  the  Constitution,  provides  as  follows* 


"The  following  subjects  shall  be  exempt 
from  taxation  for  state,  county  or  local 
purposes*  First,  lands  and  other  pro- 
perty belonging  to  this  state;  Second, 
lands  and  other  property  belonging  to  any 
city,  county  or  other  political  subdivision 
in  this  state,  including  market  houses, 
town  halls  and  other  public  structures, 
with  their  furniture  and  equipments  and 
on  public  squares  and  lots  kopt*  open  for 
health,  use  or  ornament;  Third,  lands  or 
lots  of  ground  granted  by  the  United  States 
\ or  this  state  to  any  county,  city  or  town, 
village  or  township,  for  the  purpose  of 
education,  untiJL  disposed  of  to  individ- 
uals by  sale  or  loase;  Fourth,  non-profit 
cemeteries;  Fifth,  the  real  estate  and 
tangible  personal  property  which  is  used 
exclusively  for  agricultural  or  horticul- 
tural societies  heretofore  organized,  or 
which  may  be  hereafter  organised  in  this 
state;  Sixth,  all  property,  real  and  per- 
sonal actually  and  regularly  used  exclu- 
sively for  religious  worship,  for  schools 
and  colleges,  or  for  purposes  purely  char- 
itable, and  not  held  for  private  or  cor- 
porate profit  shall  be  exempted  from 
taxation  for  state,  city,  county,  school, 
and  local  purposes;  provided,  however, 
that  the  exemption  herein  granted  shall 
not  include  real  property  not  actually 
used  or  occupied  for  the  purpose  of  the 
organization  but  held  or  used  as  investment 
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even  though  the  Income  or  rentals  received 
therefrom  be  used  wholly  for  religious, 
educational,  or  charitable  purposes »M 

If  the  lands  referred  to  in  your  request  are  exempt  from 
taxation,  it  Is  by  virtue  of  the  provisions  of  subsection  6 
of  Section  5 of  said  H,C.S,H,B.  No,  471,  supra.  Prom  an 
examination  of  said  subdivision  6 and  from  an  examination  of 
Section  6 of  Article  X of  the  Constitution,  we  do  not  find 
where  an  organization  is  exempted  from  taxation  solely  on 
account  of  it  being  a non-profit  organization.  This  sub- 
division does  authorize  exemption  from  taxation  for. property 
used  exclusively  for  religious  worship,  for  schools  and  col- 
leges, or  for  purposes  purely  charitable  and  not  held  for 
private  or  corporate  profit.  In  the  case  of  State  ex  rel, 
v%  Gehner,  11  S,W,  (2d)  30,  the  Missouri  Supreme  Court,, in 
considering  the  exemption  provisions  of  the  Constitution  of 
1875,  quoted  the  following  rules  which  we  jbhlnk  are  applicable 
under  the  Constitution  of  1946,  at  l,c,  34* 

w *As  the  burden  of  taxation  ordinarily 
should  fall  upon  all  persons  alike,  when 
one  claims  an  exemption  therefrom  he  must 
be  able  to  point  to  the  law  granting  such 
immunity  and  It  must  be  clear  and  unam- 
biguous** Kansas  Exposition  Driving  Park 
v,  Kansas  City,  174  Mo,  loc.  cit,  435,  74 
S.Yi,  981. 

n *Sueh  statute  and  constitutional  provi- 
sions are  construed  with  strictness  and 
most  strongly  against  those  claiming  the 
exemption* 1 Beach  on  Public  Corp,  par, 

1443 J Dillon  on  Munic,  Corp.  (3d  Ed,) 
par,  776,  and  ca£qs  cited ; 1 Burroughs  on 
Taxation,  Section  70;  1 Desty  on  Taxation, 
p*  108;  Cooley  on  Taxation,  pp»  204,  205, 

”And  very  recently  this  court,  by  Walker, 

J, , said*  *The  policy  of  our  law,  consti- 
tutional and  statutory,  is  that  no  property 
than  that  enumerated  shall  be  exempt  from 
taxation* * State  ex  rel.  Globe -Democrat 
Pub.  Co,  v,  Gehner,  316  Mo;  696,  294  S,W, 
loc.  cit.  1018* 
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W,A  grant  of  exemption  from  taxation  is 
never  presumed;  on  the  contrary,  in  all 
cases  of  doubt  as  to  the  legislative  in- 
tention, or  as  to  the  inclusion  of  parti- 
cular property  within  the  terms  of  the 
statute,  the  presumption  la  in  favor  of 
the  taxing  power,  and  the  burden  is  on 
the  claimant  to  establish  clearly  his 
right  to  exemption,  * * * « 

In  the  case  of  Memphis  Chamber  of  Commerce  v,  City  of 
Memphis,  232  S,W,  73,  the  question  of  whether  or  not  the 
property  of  a Chamber  of  Commerce  was  exempt  from  taxation 
upder  a statute  of  that  state  was  before  the  court.  In  that 
state,  the  Constitution  authorized  the  General  Assembly  to 
exempt;  properties  of  non-profit  corporations  which  were  used 
for  purposes  purely  religious,  charitable,  etc.  The  General 
Assembly  of  that  state  enacted  enabling  legislation  to  that 
provision  of  the  Constitution  and  provided  that  (l.c,  74)* 

M *A11  property  belonging  to  any  religious, 
charitable,  scientific,  or  educational 
institutions,  when  used  exclusively  for 
the  purpose  for  which  the  institution  was 
created,  or  is  unimproved  and  yields  no 
Income,  All  property  belonging  to  such 
institution  used  in  secular  business  and 
competing  with  a like  business  that  pays 
taxes  to  the  state  shall  be  taxed  on  Its 
whole  or  partial  value  in  proportion  as 
the  same  may  bo  used  in  competition  with 
secular  business, *" 

At  l,c*  74,  the  court,  in  discussing  the  application  of 
the  exemption  clause  to  the  Chamber  of  Commerce,  said* 

nHow,  can  complainant  be  termed  a corpor- 
ation operated  exclusively  for  religious, 
charitable,  scientific  or  educational  pur- 
poses? 

*'We  think  not*  It  is  true  it  is  not  a 
corporation  for  profit,  but,  as  before 
stated.  Its  primary  object  is  to  promote 
the  business  and  commercial  interests  of 
the  city  of  Memphis.  This  is  expressly 
stated  In  its  charter.  We  are  of  the 
opinion,  therefore,  that  It  cannot  claim 
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the  benefit  of  the  exemption  extended  to 
religious,  charitable,  scientific,  or 
educational  institutions.  The  mere  fact 
that  it  administers  to  charity,  or  may 
give  instructions  of  an  educational  nature 
along  certain  lines,  does  not  render  it 
an  educational  or  charitable  institution 
in  the  sense  of  our  Constitution  .and 
statute  exempting  the  property  of  such 
institutions  from  taxation.” 

A similar  question  was  before  the  Massachusetts  Supreme 
Judicial  Court  in  the  case  of  Boston  Chamber  of  Commerce  v. 
Assessors  of  Boston,  54  N ,E . (2d)  199,  cited  in  152  A.L.R. 
174,  In  that  case,  the  court  hold  (l.c*  174)* 

“A  chamber  of  commerce  the  dominant  pur- 
pose of  which  is  to  promote  business  and 
trade  and  to  foster  good  business  practices 
and  relations  in  the  community,  with  a 
view  to  increased  profits  as  well  as  gen- 
eral public  benefit,  is  not  a * charitable* 
or  »benevolont*  Institution  within  the 
meaning  of  a tax  exemption  statute,” 

While  it  appears  from  your  request  that  the  Chamber  of 
Commerce  is  claiming  exemptions  because  the  organization  is 
a non-profit  organization,  still  if  it  were  contended  that 
the  purposes  of  this  organization  are  charitable,  under  the 
two  cases  hereinabove  cited,  the  exemption  provisions  of  the 
Constitution  and  statutes  would  not  permit  the  exemption  of 
this  property  from  taxation* 

Applying  the  above  principles,  we  do  not  think  the  pro- 
perty held  by  the  Warrensburg  Industrial  Development  Corpor- 
ation for  the  purposes  stated  in  your  letter  would  bo  exempt 
from  taxation  under  the  statutory  and  constitutional  provi- 
sions hereinbefore  set  out. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department1  that  real 
estate  and  tangible  personal  property  held  by  a non-profit 
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corporation  is  not  exempt  from  taxation  merely  on  account  of 
the  fact  that  such  corporation  is  a non-profit  corporation. 


Respectfully  submitted, 

TYRKW,  BURTON 
Assistant  Attorney  General 


APPROVED* 


Trwmmm — 

Attorney  General 
TWBiVLM 
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„ duly  eleoteu  or  appointed  surveyor  of  He 
jounty  is  ex  officio  county  highway  engineer 
until  January  1,  1949.  . County  court  is  vestac 
with  the  power  to  employ  road  and  bridge  fore- 
men *and  other  employees;  highway  engineer 
selects  his  assistants,  subject  to  approval  by 
the  county  Court*  - 

*agu*t  '.Hi  i \ cr  n 


Henry  County 
Clinton#  Ml  e i 


eenelsbeaoy  with  the  Constitution 
State  shall  be  and  beoome  effeetl' 
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Hcnry  County,  Missouri  until  January  1, 

1942?  • 

"Question  2,  Does  the  county  highway 
engineer  have  the  pov/er  to  select  and 
designate  the  road  and  bridge  foremen 
and  other  employees  that  may  be  neces- 
sary to  carry  out  the  county  court’s 
orders,  or  is  thi3  power  vested  in  the 
county  court?" 

Section  8668j  JUS*  Mo,  1959,  provides  that  by  a vote 
of  the  people  of  any  county  the  provisions  of  the  article 
relating  to  county  highway  engineer  may  be  suspended,  and 
in  such  event  the  provisions  of  the  lav;  isolating  to  the 
appointment  and  duties  of  a county  highway  engineer  shall 
not  be  enforced  in  such  county. 

According  to  the  letter  of  request,  Henry  County  did 
so  vote,  under  the  provisions  of  said  Section  8668,  to  sus- 
pend the  provisions  of  the  lav;  relating  to  county  highway 
engineer.  Section  8663,  H.S,  Mo,  1339,  would  then  apply 
to  said,  county,  the  pertinent  part  of  which  section  readp 
as  follows: 

"In'  all  counties  in  this  state  that  , 
may  vote  against  the  county  highway 
engineer  law  in  tho  manner  prescribed 
in  section  OOS8  of  this  article,  all 
matt  ox's  relating  to  roads  find  highways 
and  tho  expenditures  of  the  public 
funds  thereon  shall  be  governed  by  the 
laws  then  in  force  in  such  counties, 
except , that  part  of  the  law  pex'taining 
to  the  appointment  of  the  county  high- 
way engineer.  In  all  counties  wherein 
the  services  of  a county  highway  engi- 
neer are  dispensed  with,  as  provided  by 
section  8668  of  this  article,  the  county 
surveyor  shall  be  ex  officio  county 
highway  engineer,  and,  as  such,  shall 
perform  such  services  pertaining  to  the 
working,  improvement,  repairing  and 
maintenance  of  the  roads  and  highways , 
and  the  building  of  bridges  and  culverts 
as  provided  by  this  article  to  be  done 
and  performed  by  the  county  highway  en- 
gineer, or  a3  may  be  ordered  by  the  county 
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court;  and  for  his  services  as  ex  officio 
county  highway  engineer  he  shall  receive 
such  compensation  as  may  be  allowed  by 
the  county  court,  of  not  less  than  three 
dollars  nor  more  than  five  dollars  for 
each  day  he  may  be  actually  employed  or 
engaged  as  such  county  highway  engineer* 

-:r-  «■  ■»" 

From  the  above,  we  see  that  in  accordance  with  Section 
8669  the  surveyor  of  Henry  County  is  ex  officio  county  high- 
way engineer. 

House  Committee  Substitute  for  House  Bill  No,  792,  Laws 
of  Missouri  1945,  page  1493,  passed  by  the  63rd  General 
Assembly,  repealed,  among  others.  Sections  8668  and  8669, 

R,S,  Mo,  1939,  But  It  is  to  be  noted  that  Section  8659  of 
said  House  Bill  Ho,  792  says? 

"The  provisions  of  this  act  shall  be 
and  become  effective  January  1,  1949: 

Provided  that  any  part  of  this  act 
which  s!hall  be  necessary  to  remove 
any  inconsistency  with  the  constitution 
of  this  state  shall  b©  and  beoome  ef- 
fective July  1,  1946," 

It  might  be  contended  that  the  repeal  of  certain  of  those 
enumerated  sections  Is  necessary  to  remove  an  inconsistency 
with  the  Constitution, ' but  we  do  not  agree  with  such  conten- 
tion, We  feel  that  a true  picture  of  the  legislative  Intent 
in  this  and  two  companion  bills  may  be  better  obtained  by  a 
brief  review  of  these  three  bills  passed  by  the  63rd  General 
Assembly,' 

House  Bill  Ho,  792  repealed  certain  sections  of  the  1939 
Revised  statutes  relating  to  the  office,  appointment  and 
duties  of  the  county  highway  engineer.  Said  bill  provides 
that  the  county  courts  in  counties  of  the  second,  third  and 
fourth  class  have  authority  to  appoint  a highway  engineer 
and  that  the  county  court  may  appoint  a county  surveyor  as 
highway  engineer.  As  we  have  above  Indicated,  Section  8659 
provides  that  "the  provisions  of  this  act  shall  be  and  become 
effective  January  1,  1949," 

House  Bill  Ho,  793,  found  at  page  1759  In  Laws  of 
Missouri  1945,  repealed  Section  13190,  R,S.  Mo,  1939,  which 
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provided  for  the  election  of  a surveyor  In  every  county  In 
this  State  at  the  November  election  in  1868,  and  every  four 
years  thereafter#  Said  House  Bill  No,  793  provided  in  lieu 
thereof  for  the  election  of  a surveyor  in  counties  of  the 
second,  third  and  fourth  class  in  the  year  1948,  and  every 
four  years  thereafter, 

House  Bill  Not  794  is  to  be  found  in  Laws  of  Missouri 
1945,  page  1400,  Section  1 thereof  says: 

,rIn  all  counties  of  class  one  in  this 
state  there  is  hereby  created  the  of- 
fice of  county  highway  engineer  and 
surveyor,  to  be  known  and  designated 
as  highway  engineer,  who  shall  be  the 
chief  officer  in  such  county  in  all 
matters  pertaining  to  highways,  roads, 
bridges,  culverts  and  surveys.  At 
the  general  election  in  the  year  1948, 
and  every  four  years  thereafter,  the 
qualified  voters  of  each  such  county 
shall  elect  a highway  engineer,  who 
shall  hold  his  office  for  four  years 
and  until  his  successor  is  elected, 
commissioned  and  qualified,” 

The  remaining  sections  of  said  bill  set  out  the  duties  of 
the  county  highway  engineer  in  class  one  counties. 

Prom  a reading  of  these  three  bills "it  is  quite  obvious 
to  see  that  the  Legislature  intended  to,  and  we  believe  did, 
revise  and  rewrite  the  provisions  affecting  surveyors  and 
county  highway  engineers  as  those  offices  relate  to  every 
county  in  this  state.  The  three  bills  fit  together  to  form 
a complete  pattern  for  the  offices  of  county  surveyor  and 
highway  engineer  which  begin  with  the  election  in  1948,  the 
offices  to  be  taken  January  1,  1949,  The  terms  of  the  pres- 
ent surveyors,  elected  in  1944,  are  to  continue  unaffected 
for  the  remainder  of  their  present  terms.  Such  an  inter- 
pretation and  consideration  of  the  three  bills  is  the  appli- 
cation of  a principle  of  statutory  construction,  well  ** 

recognized  by  the  courts  of  this  State,  In  Grimes  v,  Reynolds, 
94  Mo,  App,  576,  the  St,  Louis  Court  of  Appeals  said  at  l.c, 
584; 
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" Another  principle  of  Interpretation  which 
must  be  closely  adhered  to  Is  to  consider 
all  the  statutes  treat  in,.,  of  the  same  sub- 
ject-matter so  that  the  meaning  of  any 
particular  provision  may  be  enlightened  by 
a view  of  the  general  purpose  pervading 
the  entire  law  of  the  subject.” 

In  Glaser  v,  Rothschild,  221  Mo*  180,  it  was  stated  at 
l.c,  209 j 

”There  is  no  better  settled  rule  of  con- 
struction than  the  one  which  requires  the 
court  to  read  all  acts  and  statutes  re- 
lating to  the  same  subject-matter,  briefly 
called  statutes  in  pari  materia,  and  con- 
strue them  together  and  gather  from  all  of 
them  the  legislative  intent.  (Sales  v. 

Barber  Asphalt  Paving  Go.,  166  Mo.  l.c. 

677  and  676.)" 

We  feel  the  intent  of  the  Legislature  was  strongly  evi- 
denced in  the  enactment  of  these  three  bills.  As  was  stated 
in  the  Reynolds  case,  supra,  at  l.c.  584': 

- "The  object  of  all  rational  interpreta- 
tion is  to  reach  the  true  intent  and 
meaning  of  the  lawmaking  authority  as 
expressed  in  the  language  it  has  employed 
to  convey  its  thought.  All  other  rules 
are  subordinate  to  that  great  one." 

The  above  is  further  strengthened  by  a reading  of  Section 
13190a  of  House  3111  Ho*  793,  Laws  of  Missouri  1945,  page  1759 
which  says: 

"In  all  counties  of  this  state  the  terms 
of  all  porsons  holding  the  office  of 
county  surveyor  at  the  time  of  the  effec- 
tive date  of  this  act  shall  not  be  vacated, 
or  otherwise  affected  thereby,  and  all  the 
provisions  of  law  relating  to  the  office 
of  surveyor  shall  remain  in  full  force  and 
effect  for  the  period  of  the  term  of  such 
persons  holding  the  office  of  county  sur- 
veyor at  the  time  of  the  effective  date  of 
this  act,  unless  otherwise  provided  by 
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lav/,  Otb qrwise  the  provisions  of  this 
article  shall  hereafter  apply  only  to 
counties  of  Classes  2,  3 and  4,” 

Section  8,  Article  VI  of  the  1945  constitution,  says: 

’’Provision  shall  bo  made  by  general  lav/s 
for  the  organization  and  classification 
of  counties  exeerjt  as  provided  in  thi3 
Constitution,  The  number  of  classes  shall 
not  exceed  four,  and  the  organization  and 
powers  of  each  class  shall  be  defined  by 
general  laws  so  that  all  counties  within 
the  same  class  shall  possess  the  same 
powers  and  be  subject  to  the  same  restrict 
tions,  A law  applicable  to  any  county 
shall  appl^  to  all  counties  in  the  clays 
to  which  such  county  belongs f ” 

section  8659  of  House  ill  ho,  732,  Lav/s  of  Missouri  1945, 
page  1495,  supra,  says  that  ”&ny  part  of  this  act  which  shall 
be  necessary  to  relieve  any  inconsistency  with  the  constitution 
of  this  state  shall  be  and  become  effective  July  1,  1946*’' 

Vven  if  certain  parts  of  this  act  wore  needed  to  remove  in- 
consistencies with  the  Constitution  in  accordance  with  the  1 
above-quoted  constitutional  provision,  such  would  not  be  true 
in  the  case  at  hand  since  henry  County  elected,  tinder  tp.e 
general  provisions  of  section  8668,  K,b.  Ho,  1939  (a  provision 
applicable  to  all  count ios  ),.  to  suspend  the  ’’engineer  law,” 

In  tho  case  of  such  cm  election  by  any  county,  Section  8669, 
rUf*  ho,  1939,  provides  that  the  county  surveyor  of  such  county 
shall  be  ex  officio  county  highway  engineer. 

Your  second  and  final  question  relates  to  the  selection 
of  road-  and  bridge  employees,  The  pertinent  part  relating  to 
this  question  is  found  in  beet Ion  8669,  U.b,  Mo,  1939,  the 
relevant  part  of  v/hich  reads  as  follows: 

” -:'r  -it  The  county  court  may  empower  the 

county  highway  engineer,  or  the  county 
surveyor  when  acting  as  county  highway 
engineer,  to  employ  such  assistants  as 
may  be  deemed  necessary  to  carry  out  the 
court’s  orders  and  at  such  compensation 
as  may  be  fixed  by  the  court,  not  to  ex- 
ceed tho  sum  of  four  dollars  per  day  for 
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deputy  county  highway  engineer  nor  more 
than  three  dollars  per  day  for  each  other 
assistant  for  each  day  they  may  be  actually 
employed,” 

In  an  interpretation  of  such  a section  we  believe  the 
word  "may”  is  to  be  considered  as  directory  and  not  mandatory! 
thus  leaving  it  within  the  sound  discretion  of  the  county  court 
to  empower  a county  highway  engineer  to  employ  such  assistants 
as  may  be  deemed  necessary,  he  feel  that  this  above-quoted 
provision  gives  to  the  county  court  the  authority  to  approve 
the  appointment  of  assistants  to  the  county  highway  engineer, 
and  the  proper  exercise  of  the  discretion  given  to  the  county 
court  is  to  determine  the  question  of  whether  an  assistant  is 
necessary;  and  it  is  proper  for  the  county  court  to  decide  how 
many  assistants  are  necessary  to  carry  on  the  work  delegated 
to  tho  highway  engineer.  This  authority  extended  to  the  county 
court  does  not  extend  or  give  the  county  court  authority  to 
say  who  shall  be  employed  by  the  county  highway  engineer  as 
an  assistant.  The  power  of  choosing  the  man  or  men  who  are  to 
be  assistants  to  the  engineer  is  vested  exclusively  in  the 
highway  engineer  himself,  subject  to  approval  by  the  county 
court* 

The  above,  of  course,  is  limited  to  assistants  and  must 
be  interpreted  in  light  of  Section  8595,  K, 3,  Mo,  1939,  the 
pertinent  part  of  vjhich  reads  as  follows: 

"Whenever  any  public  money,  whether  aris-  • 
ing  from  taxation, or  from  bonds  heretofore 
or  hereafter  issued,  la  to  be  expended  in 
the  construction,  reconstruction  or  other 
improvement  of  any  road,  or  bridge  or  cul- 
vert, the  county  court,  township  board  or 
road  district  commissioners,  as  the  case 
may  be,  shall  have  full  power  and  authority 
to  construct,  reconstruct  or  otherwise  im- 
prove, any  road,  and  to  construct  any 
bridge  or  culvert  in  such  county  or  other 
political  subdivision  of  the  state,  and  to 
that  end  may  contract  for  such  work,  or 
may  purchase  machinery,  employ  operators 
and  purchase  needed  materials  and  employ 
necessary  help  and  do  such  work  by  day 
labor.  The  county  court,  the  township 
board  or  road  district  commissioners  may 
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accept  donations  of  labor  or  materials  from 
interested  parties  either  on  road  improve- 
ments or  bridge  constructions  and  said  au- 
thority may  employ  labor  or  contractors  to 
complete  said  improvements,  * * # Provided , 
that  all  such  work  shall  be  done  under  the 
supervision  and  direction  of  the  county 
highway  engineer,  or  some  other  competent 
engineer  employed  by  the  county  court  or 
other  proper  authority,  at  such  compensa- 
tion as  may  be  agreed  upon,  payable  wholly 
or  in  part  out  o'f  the  particular  fund  to 
be  expended  on  said  construction,  recon- 
struction or  other  improvement,” 


CONCLUSION/ 

In  view  of  the  above,  it  is  the  opinion  of  this  depart- 
ment that  the  intent  and  purpose  of  the  Legislature  was  so 
strongly  evidenced  by  the  enactment  of  House  Bills  Nos.  792, 
793  and  794  by  the  63rd  General  Assembly  as  to  lead  to  the 
conclusion  that  the  effective  date  of  House  Bill  No,  792  is 
January  1,  1949,  as  was  expressly  stated  in  Section  8659  of 
said  bill.  There  is  also  no  inconsistency  with  the  Constitu- 
tion in  the  laws  relating  to  county  highway  engineer  as  they 
affect  Henry  County  which  would  necessitate  the  acceleration 
of  the  effective  date  of  House  Bill  No.  792  from  that  express- 
ly provided  for  in  the  bill,  which  is  January  1,  1949.  It 
would  thus  follow  that  the  County  Surveyor  of  Henry  County, 
by  virtue  of  Section  86 69,  R.S.  Mo.  1939,  is  ex  officio  County 
Highway  Engineer  until  January  1,  1949*  It  is  further  the 
opinion  of  this  department  that  the  authority  is  vested  in  the 
county  court  to  employ  road  and  bridge  foremen  and  other  em- 
ployees that  may  be  necessary  to  carry  out  the  county  court’s 
orders,  except  an  assistant  or  assistants  to  the  engineer, 
which  power  to  choose  is  vested  exclusively  in  the  highway 
engineer,  subject  to  the  approval  by  the  county  court. 


Respectfully  submitted, 


APPROVED! 


Win.  C.  COG  KRILL 
Assistant  Attorney  General 


J.  E . TAYLOR 
Attorney  General 
WCGml:lr 


TAXATION:  - Taxes  levied  and  assessed  against  land  while  under 

private  ownership,  and  which  is  subsequently  transferred 
to  a state  college,  cannot  be  collected  against  said 
college  while  land  is  used  and  occupied  for  the  purpose 
of  the  organization.  The  transferor  does  remain  liable 
for  such  taxes,  and  his  personal  property  may  be  levied 
on  for  the  amount  due. 


September  5>  1947 


Honorable  Roy  A.  Jones 
Prosecuting  Attorney 
Johnson  County 
Warrens burg,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  letter  dated  August  9>  1947  > 
wherein  you  requested  an  opinion  of  this  office  relative 
to  a question  on  taxation.  Said  letter  reads  as  follows: 

"I  would  like  to  have  your  opinion  on 
the  following  cases  pertaining  to 
taxation : 

"Case  No.  1. 

"On  June  28,  1943  Wm.  B.  Tumbow  and 
Mary  G.  Tumbow,  his  wife,  transferred 
by  warranty  deed  certain  real  estate  to 
the  Board  of  Regents  of  Central  Missouri 
State  Teachers  College,  its  successors 
and  assigns.  At  that  time  there  existed 
a tax  lien  against  this  property,  in  an 
amount  unknown,  occasioned  by  the  assess- 
ments of  June  1,  1942  and  June  1,  1943. 

These  assessments  falling  due  on  Septem- 
ber 1,  1943  and  September  1,  1944  respec- 
tively. Please  rule  as  to  what  disposi- 
tion should  be  made  of  the  charge  for 
these  two  last  state  years  which  are  still 
shown  delinquent  on  the  tax  record. 

"Case  No.  2. 

"On  May  20,  1946  George  H.  Richardson  and 
Josephine  Richardson,  his  wife,  transferred 
by  warranty  deed  certain  real  estate  to  the 
College  Dormitory  and  Development  Associa- 
tion, a non  profit  corporation,  their  suc- 
cessors and  assigns.  At  that  time  there 
existed  a tax  lien  against  this  property 
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in  an  amount  unknown,  occasioned  by  the 
assessment  of  January  1,  1946.  Please 
rule  as  to  what  disposition  should  be 
made  of  the  1946  tax  which  is  shown  de- 
linquent on  the  tax  records . " 

Section  6,  Article  X of  the  1945  Constitution  provides 
as  follows: 


"All  property,  real  and  personal,  of  the 
state,  counties  and  other  political  sub- 
divisions, and  non-profit  cemeteries, 
shall  be  exempt  from  taxation;  and  all 
property,  real  and  personal,  not  held 
for  private  or  corporate  profit  and  used 
exclusively  for  religious  worship,  for 
schools  and  colleges,  for  purposes  purely 
charitable,  or  for  agricultural  and  horti- 
cultural societies  may  be  exempted  from 
taxation  by  general  law.  All  laws  ex- 
empting from  taxation  property  other  than 
the  property  enumerated  in  this  article, 
shall  be  void . " 

House  Committee  Substitute  for  House  Bill  No.  471,  relating 
to  taxation  and  revenue,  was  passed  by  the  63rd  General 
Assembly,  and  is  found  in  Missouri  Laws  of  1945,  page  1799* 
Section  5 of  said  act  provides  that  certain  property  is 
exempt  from  taxation,  and  reads  as  follows: 

"The  following  subjects  shall  be  exempt 
from  taxation  for  state,  county  or  local 
purposes:  First,  lands  and  other  property 
belonging  to  this  state;  Second,  lands  and 
other  property  belonging  to  any  city, 
county  or  other  political  subdivision  in 
this  state,  including  market  houses,  town 
halls  and  other  public  structures,  with 
their  furniture  and  equipments  and  on 
public  squares  and  lots  kept  open  for  health, 
use  or  ornament;  Third,  lands  or  lots  of 
ground  granted  by  the  United  States  or  this 
state  to  any  county,  city  or  town,  village 
or  township,  for  the  purpose  of  education, 
until  disposed  of  to  individuals  by  sale  or 
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lease;  Fourth,  non-profit  cemeteries; 

Fifth,  the  real  estate  and  tangible  per- 
sonal property  which  is  used  exclusively 
for  agricultural  or  horticultural  societies 
heretofore  organized,  or  which  may  be  here- 
after organized  in  this  state;  Sixth,  all 
property,  real  and  personal  actually  and 
regularly  used  exclusively  for  religious 
worship,  for  schools  and  colleges,  or  for 
purposes  purely  charitable,  and  not  held 
for  private  or  corporate  profit  shall  be 
exempted  from  taxation  for  state,  city, 
county,  school,  and  local  purposes;  pro- 
vided, however,  that  the  exemption  herein 
granted  shall  not  include  real  property 
not  actually  used  or  occupied  for  the 
purpose  of  the  organization  but  held  or 
used  as  investment  even  though  the  income 
or  rentals  received  therefrom  be  used 
wholly  for  religious,  educational,  or 
charitable  purposes." 

State  ex  rel.  City  of  St.  Louis  v.  Baumann,  Collector  of 
Revenue,  153  S.W.  (2d)  31,  involved  a situation  where  the  City 
of  St.  Louis  was  the  highest  bidder  and  received  a certificate 
of  purchase  to  a lot  in  the  City  of  St.  Louis  which  had  been 
offered  for  sale  because  of  taxes  delinquent.  After  the  re- 
demption period  had  elapsed  without  the  lot  being  redeemed, 
the  city  presented  its  certificate  and  demanded  a deed  from 
the  Collector,  who  refused  same  because  of  the  statutory  pro- 
vision which  says  that  before  a certificate  holder  may  apply 
for  a deed  he  must  pay  all  taxes  which  accrued  prior  to  and 
since  the  Issuance  of  the  certificate . The  city  contended 
that,  since  by  the  Constitution  it  is  not  subject  to  taxes, 
the  statutory  provision  could  not  apply  to  it  and  it  was  en- 
titled to  the  deed  without  first  paying  any  taxes.  The  Supreme 
Court,  In  Banc,  held  at  l.c.  35* 

"It  is  our  conclusion  that  the  City  is 
entitled  to  a deed  to  the  land  involved, 
and  it  is  the  duty  of  the  collector  to 
execute  and  deliver  one,  as  the  City  is 
not  required  to  pay  the  outstanding  taxes. 

The  same  decision  on  a similar  state  of 
facts  was  reached  in  Lancaster  County  v. 

Trimble  34  Neb.  752,  52  N.W.  711." 
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At  l.o.  34  the  court  said: 

"Even  though  taxes  have  been  levied  and 
assessed  against  a tract  of  land  while 
under  private  ownership,  if  it  be  after- 
wards acquired  by  a governmental  .agency 
such  taxes  may  not  be  collected.  Bannon 
v.  Bumes,  C.C.W.D.Mo.,  39  F.  892.  And 
see  cases  cited  in  the  notes  in  30  A.L.R. 

413  and  2 A.L.R.  1535.  Since  the  City 
is  seeking  to  purchase  the  land  in  its 
public  governmental  capacity  and  not  as 
a mere  fiduciary,  the  land  becomes  immune 
from  taxation  as  soon  as  the  City  becomes 
the  owner  of  it  and  such  Immunity  would 
extend  to  taxes  previously  assessed  and 
levied. " 

This  principle  is  further  expressed  in  the  annotation  of  2 

A.L.R.,  where  it  is  stated  at  page  1536: 

"This  distinction  is  also  clearly  made 
in  Foster  v,  Duluth  (1913)  120  Minn. 

484,  48  L.R.A.  (N.S.)  707,  140  N.W.  129, 
in  holding  that  property  of  the  city 
could  not  be  sold  for  taxes  which  were 
a lien  upon  the  land  at  the  time  the 
city  acquired  it.  The  court  said: 

•After  its  purchase  by  the  city  in  July, 

1905,  the  property  was  devoted  to  public 
use3,  and  became  public  property.  It  was 
not  thereafter  subject  to  taxation.  This 
is  conceded  by  plaintiff.  It  is  techni- 
cally inaccurate  to  say  that  it  was  ex- 
empt from  taxation,  for  the  term  "exemp- 
tion" rather  presupposes  a liability  re- 
moved by  some  constitutional  or  statutory 
provision.  The  property  is  "exempt, " not 
because  of  any  such  provision  declaring 
it  exempt,  but  because  of  its  character 
as  public  property  devoted  to  a public  use. 

The  property  of  the  state  and  of  its  politi- 
cal subdivisions,  arms,  or  agencies,  such  as 
cities  within  its  borders,  when  used  ex- 
clusively for  public  purposes,  is  not  subject 
to  taxation,  in  the  absence  of  constitutional 
or  statutory  provisions  making  public  prop- 
erty subject  to  the  tax  laws  of  the  state.*  * *" 
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And  at  page  1538  it  is  stated: 

"Under  a statute  providing  that  all  lands 
exempted  from  taxation,  including  lands  of 
any  school  district,  shall  not  be  affected 
by  any  sale  made  for  taxes,  etc.,  the  sale 
of  land  acquired  by  a school  district  by 
condemnation  is  invalid,  although  the  land 
was  assessed  and  the  tax  for  which  it  was. 
sold  was  levied  before  title  had  been  ac- 
quired by  the  district.  Independent  School 
Dist.  v.  Hewitt  (1898)  105  Iowa,  663,  75  N. 

W.  497." 

Prom  the  above,  then,  it  may  be  concluded  that  land  ac- 
quired by  the  state  or  its  instrumentalities  or  a governmental 
agency  would  be  immune  from  the  payment  of  taxes  as  soon  as 
such  instrumentality  becomes  the  owner;  and  such  immunity  would 
extend  to  taxes  previously  assessed  and  levied.  In  Gillian  v. 

Adams,  180  T«nn.  74,  the  court  said  that  education  is  a "govern- 
mental function,"  And,  in  School  District  No.  3 of  Town  of  Adams 
v.  Callahan,  237  Wis.  560,  it  is  stated  that  the  establishment  of 
a system  of  public  instruction  in  a state  is  a "governmental 
function."  The  reasoning  employed  in  the  cases  above  referred  to, 
as  relates  to  city  owned  property,  would,  we  feel,  be  likewise 
applicable  to  the  land  in  question;  namely,  that  the  property 
partakes  of  a public  nature,  used  exclusively  for  public  purposes, 
devoted  to  a public  use.  The  taxation  of  public  property  owned 
by  the  state  or  its  municipal  divisions  would  mean  that  the  state 
would  be  taxing  itself  in  order  to  raise  money  to  pay  over  to 
itself,  and  the  collection  of  such  taxes  might  result  in  destroy- 
ing the  public  character  of  the  property.  It  would  thus  logically 
follow  that  real  estate  acquired  by  a state  college,  which  is  used 
and  occupied  for  the  purpose  of  the  organization,  would  be  con- 
sidered as  having  been  acquired  by  a governmental  agency  so  as  to 
be  controlled  by  the  holding  of  the  Baumann  case,  supra.  Therefore, 
taxes  levied  and  assessed  against  real  estate  while  under  private 
ownership  cannot  be  collected  after  such  real  estate  has  been 
acquired  by  a state  college,  while  being  used  and  occupied  for  the 
purpose  of  the  organization.  The  real  estate  becomes  immune  from 
taxation  as  soon  as  the  college  becomes  the  owner,  and  such  immunity 
would  extend  to  taxes  previously  assessed  and  levied. 

The  above  is  in  answer  to  Case  No.  1,  which  you  presented  in 
your  letter  of  request.  In  answer  to  Case  No.  2,  on  the  facts 
presented,  inasmuch  as  the  College  Dormitory  and  Development 
Association  is  a non-profit  corporation  operating  solely  for  the 


Hon.  Roy  A.  Jones 


-6- 


purpose  of  the  state  college,  that  is,  housing  some  of  the 
students,  it  is  our  opinion  that  the  same  reasoning  employed 
in  answer  to  Case  No . 1 would  he  applicable  to  the  instant 
case,  if  such  application  is  not  excluded  by  the  proviso  of 
Section  5 of  House  Bill  No.  471,  Missouri  Laws  of  1945*  page 
1799*  which  reads  as  follows: 

"*  * * provided,  however,  that  the  exemp- 
tion herein  granted  shall  not  include  real 
property  not  actually  used  or  occupied  for 
the  purpose  of  the  organization  but  held  or 
used  as  investment  even  though  the  income 
or  rentals  received  therefrom  be  used  wholly 
for  religious,  educational,  or  charitable 
purposes. " 

In  an  opinion  rendered  by  this  office  August  6,  1942,  to 
Mr.  R.  ¥.  Starling,  Member  of  the  Board  of  Regents  of  Central 
Missouri  State  Teachers  College,  it  was  held  that  real  estate 
conveyed  to  this  College  Dormitory  and  Development  Association 
and  used  for  the  purpose  of  this  Association  was  exempt  from 
taxation.  This  holding  is  in  line  with  the  holding  of  the 
Illinois  case  cited  in  157  A.L.R.  851,  since  the  facts  are  quite 
analogous  to  the  case  at  hand.  There  it  is  stated: 

"The  fact  that  property  to  which  a nonprofit 
corporation,  organized  to  promote  the  inter- 
ests of  a state  university,  holds  the  legal 
title  in  trust  for  the  university,  is  leased 
by  it  to  the  university  for  a term  of  years 
at  an  annual  rental  which  will  suffice  to 
discharge  obligations  incurred  in  the  con- 
struction of  buildings  thereon,  does  not 
affect  its  exemption  from  taxation  as  prop- 
erty used  for  public  educational  purposes." 

Therefore,  subject  to  the  qualifications  contained  in  the  above 
quoted  proviso  of  1945  Missouri  Laws,  page  1799,  it  may  be  con- 
cluded that  the  property  in  both  Case  No.  1 and  Case  No.  2 is 
exempt  from  taxation  by  virtue  of  the  constitutional  and  stat- 
utory exemption  hereinabove  referred  to.  Since  the  property  in 
question,  as  regards  its  character  and  public  use  by  an  instru- 
mentality of  the  state,  is  quite  analogous  to  property  acquired 
by  the  city,  as  was  involved  in  the  Baumann  case,  supra,  and  the 
reasons  for  exempting  such  property  from  taxation  are  quite  the 
same,  we  feel  that  the  principle  established  in  the  Baumann  case 
would  likewise  apply  to  the  two  cases  presented  herein,  and  that 
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such  immunity  from  taxation  would  extend  to  taxes  previously 
assessed  and  levied. 

While  it  is  true  that  a personal  judgment  may  not  he  ob- 
tained in  Missouri  against  a taxpayer  for  taxes  against  his 
land.  Section  11086,  R.S.  Mo.  1939*  provides  in  part  as  follows 

"The  collector  shall  diligently  endeavor 
and  use  all  lawful  means  to  collect  all 
taxes  which  they  are  required  to  collect 
in  their  respective  counties,  and  to  that 
end  they  shall  have  the  power  to  seize 
and  sell  the  goods  and  chattels  of  the 
person  liable  for  taxes,  in  the  same  man- 
ner as  goods  and  chattels  are  or  may  be 
required  to  be  seized  and  sold  under  exe- 
cution issued  on  judgments  at  law,  and  no 
property  whatever  shall  be  exempt  from 
seizure  and  sale  for  taxes  due  on  lands 
or  personal  property:  * * *" 

In  commenting  on  this  section,  the  court  in  State  ex  rel.  Hayes 
v.  Snyder,  139  Mo.  549,  said  at  l.c.555: 

"There  are  therefore  two  different  methods 
provided  by  statute  for  the  collection  of 
taxes  against  real  estate,  viz.,  one  by 
suit  to  enforce  the  State's  lien  against 
the  land,  the  other  to  distrain  personal 
property  for  'all  taxes. ' In  re  Life  As- 
sociation of  America,  12  Mo.  App.  40,  i¥ 
was  said:  'The  right  thus  given  to  dis- 
train personal  property  for  "all  taxes, " 
as  well  before  as  after  they  have  become 
delinquent,  shows  that  all  taxes  are  per- 
sonal charges  against  the  owner  of  the 
property  in  respect  of  which  they  are 
levied.  It  is  true  that  a tax  is  not  a 
mere  debt  in  the  sense  that  a common  law 
action  will  lie  for  its  recovery.  It  is 
an  impost  levied  upon  the  citizen  in  in- 
vitumj  and  for  coercing  its  payment  tKe 
State  is  limited  to  the  modes  pointed  out 
by  statute.'  Carondelet  v.  Picot,  supra." 

Since,  then,  in  our  particular  case  the  lien  may  not  be  en- 
forced against  this  exempt  body,  is  there  anyone  else  to  whom 
the  collector  may  look  for  the  collection  of  the  delinquent 
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taxes  in  question;  namely,  those  taxes  which  were  assessed 
to  the  owner  prior  to  the  transfer,  and  which  still  remain 
unpaid?  In  line  with  the  theory  that  the  taxes  on  land  are 
a personal  charge  against  the  owner.  Section  10940,  R.S.Mo, 
1939*  reads  as  follows: 

"Every  person  owning  or  holding  property 
on  the  first  day  of  June,  including  all 
such  property  purchased  on  that  day,  shall 
be  liable  for  taxes  thereon  for  the  en- 
suing year . 11 

Although  Section  10940  was  repealed  by  House  Committee  Sub- 
stitute for  House  Bill  No.  471  by  the  63rd  General  Assembly, 
the  provisions  as  to  liability  for  taxes  were  the  same,  the 
date  merely  being  changed  from  the  first  day  of  June  to  the 
first  day  of  January.  In  6l  C.J.,  page  207*  it  is  stated: 

"*  * * But  where  property  is  required  to 
be  assessed  as  of  a certain  day  in  the 
year,  and  is  then  properly  assessed  to 
the  person  owning  it  on  that  day,  he  is 
not  relieved  from  liability  for  such 
taxes  by  his  subsequent  transfer  or  con- 
veyance of  it  to  another,  although  made 
before  the  tax  became  payable,  unless 
the  statute  makes  some  provision  for 
apportionment  of  the  tax  between  the 
buyer  and  seller.*  * *" 

In  Atlantic  & Pacific  Railroad  Co.  v.  Cleino,  2 Dillon  175* 
the  United  States  Circuit  Court  for  the  Eighth  Circuit  had 
before  it  a case  where  the  vendee  had  acquired  land  which  had 
outstanding  against  it  taxes  assessed  against  it  while  in  the 
hands  of  the  vendor  prior  to  the  transfer.  The  sheriff  had 
attempted  to  seize  certain  personal  property  of  the  vendee  for 
these  taxes  assessed  against  the  vendor.  The  vendor  sold  the 
property  by  authority  of  an  act  of  1870.  The  court  at  l.c. 
l8l  said: 

"*  * * Neither  the  act  of  1870,  nor  any 
other  act,  authorizes  a levy  for  back 
taxes  on  real  estate,  to  be  made  on  the 
personal  property  of  any  one,  save  the 
person  who  was  the  owner  of  the  land  at 
the  time  the  assessment  was  made.*  * *" 
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CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that,  on 
real  estate  transferred  by  warranty  deed  on  June  28,  1943,  to 
the  Board  of  Regents  of  Central  Missouri  State  Teachers  College, 
its  successors  and  assigns,  a tax  lien  on  such  real  estate 
occasioned  by  assessments  of  June  1,  1942,  and  June  1,  1943,  is 
not  enforceable  against  the  present  transferees.  It  is  further 
the  opinion  of  this  department  that,  on  real  estate  transferred 
on  May  20,  1946,  by  warranty  deed  to  the  College  Dormitory  and 
Development  Association,  a non-profit  corporation,  their  suc- 
cessors and  assigns,  a tax  lien  on  such  real  estate  occasioned 
by  the  assessment  of  January  1,  1946,  is  not  enforceable  against 
the  present  transferees. 

It  is  also  the  opinion  of  this  department  that,  because  by 
statute  the  owner  of  property  on  tax  day  is  made  liable  for 
taxes  thereon,  and  because  of  Section  11086,  R.S.  Mo.  1939 > supra, 
a levy  may  be  made  on  the  personal  property  of  the  transferor  for 
taxes  due  which  were  assessed  against  the  transferor  prior  to  the 
transfer. 

Respectfully  submitted. 


Wm.  C.  COCKRILL 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


NEWSPAPERS * A newspaper  which  suspended  publication  during  the 
war  because  of  the  owner  being  inducted  into  the 
armed  forces  may  be  reinstated  within  one  year  after 
hostilities  have  ceased  with  all  benefits  theretofore 
held  in  the  matter  of  publishing  legal  notices* 

October  30,  1947 


Honorable  Kelso  Journey 
Prosecuting  Attorney 
Henry  County 
Clinton,  Missouri 

Dear  Sin 

This  is  in  response  to  your  letter  of  recent  date  wherein 
you  submit  to  this  office  a request  for  an  official  opinion 
upon  the  following  statement  of  facta  and  question* 

"David  D,  Scroggs,  Sr.  and  David  D.  Scroggs, 

Jr«,  operating  under  the  firm  name  of 
Scroggs  and  Son,  have  been  the  owners  of 
the  Montrose,  Missouri  Tidings,  a weekly 
newspaper  of  this  state  since  July  1,  1938. 

, With  the  approach  of  World  War  No.  2,  the 

junior  member  of  the  firm  being  subject 
to  military  service,  the  paper  was  leased 
to  Glen  A.  Campbell  on  July  1,  1941  and 
Hr.  Campbell  operated  the  paper  until  August 
1,  1943  as  the  publisher,  after  which  he 
left  the  newspaper  work  and  enlisted  in 
the  Navy.  On  August  1,  1943,  the  news- 
paper was  taken  over  by  David  D.  Scroggs, 

Sr.,  who  operated  it  until  December  9,  1943 
when  the  paper  discontinued  publication 
due  wholly  to  conditions  attributible  to 
the  war.  The  junior  member  of  the  firm, 

David  D.  Scroggs,  Jr.,  enlisted  in  the 
Coast  Guard  in  February,  1942,  and  was  dis- 
charged in  November  of  1945.  The  publica- 
tion of  the  paper  was  resumed  on  July  19, 

1947  and  was  re-admitted  to  the  U.  S.  mails 
as  second  class  matter  on  the  same  date. 

The  owners  of  the  paper  have  filed  with 
the  Secretary  of  State  the  proper  notice 
of  intention  to  republish  said  newspaper, 
setting  forth  the  name  of  the  publication, 
its  volume  and  cost,  its  frequency  of  pub- 
lication, and  its  re-admittance  to  the  Post 
Office  where  it  was  previously  listed  as 
second  class  mail  matter.  Hostilities  were 
terminated  by  presidential  proclamation  on 
December  31,  1946. 
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’’Question*  Are  public  advertisements  and 
orders  of  publication  in  the  above  paper 
under  the  provisions  of  Section  14968, 

Chapter  119,  Revised  Statutes  of  Missouri, 

1939,  as  amended  August  2,  1943,  valid 
and  legal  as  coming  within  the  proviso 
ixi  the  above  statute  in  said  section  in 
regard  to  newspapers  which  ware  forced  to 
suspend  publication  during  the  war?” 

Pram  the  statement  of  facts  which  you  have  submitted, 
it  appears  that  David  D*  Scroggs,  Sr*,  and  David  D*  Seroggs, 
Jr,,  have  owned  a certain  newspaper  since  July  1,  1938,  and 
that  on  account  of  hostilities  the  junior  member  of  the 
firm  entered  military  service,  and  during  the  time  while  he 
was  in  military  service,  the  newspaper  was  leased  to  two 
parties  who, operated  it  up  until  December  9,  1943,  at  which 
time  publication  was  discontinued*  It  also  appears  that  the 
junior  of  this  firm  was  in  military  service  from  1942 

to  1945  and  that  in  1947  the  publication  of  the  paper  was 
resumed  and  entered  in  the  United  States  mails  as  second 
class  matter.  The  provisions  to  the  statute  applicable  to 
your  question  are  found  in  Laws  of  Missouri,  1943,  at  page 
860,  Section  14968  of  this  act  provides  -in  part  as  follows: 

"All  public  advertisements  and  orders  of 
publication  required  by  law  to  be  made 
and  all  legal  publications  affecting  the 
title  to  real  estate,  shall  be  published 
in  some  dally,  ‘tri -weekly,  semi-weekly 
or  weekly  newspaper  of  general  circula- 
tion in  the  county  where  located  and  which 
shall  have  been  admitted  to  the  post  office 
as  second  class  matter  in  the  city  of  pub- 
lication! shall  have  been  published  regu- 
larly and  consecutively  for  a period  of 
three  years;  shall  have  a list  of  bona 
fide  subscribers  voluntarily  engaged  as 
such,  who  have  paid  or  agreed  to  pay  a 
stated  price  for  a subscription  for  a 
definite  period  of  time*  Provided,  that 
when  a public  notice,  required  by  law,  to 
be  published  once  a week  for  a given 
number  of  weeks,  shall  be  published  in  a 
daily,  tri-weekly,  semi-weekly  or  weekly 
newspaper,  the  notice  shall  appear  once 
a week,  on  the  same  day  of  each  week,  and 
further  provided,  that  every  affidavit  to 
proof  of  publication  shall  state  that  the 
newspaper  in  which  such  notice  was  pub- 
lished has  complied  with  the  provisions 
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Of  this  section*  Provided  further  * that 
the  duration  of  conse cufi Ve " "publication 
herein  provided  for  shall  not  affect  nows- 
papers  which  have  become  legal  publications 
prio.r  to  the  effective  date  of  this  sec- 
tion, Provided,  however,  that  when  any 
newspaper  shall  be  forced  to  suspend  pub- 
lication in  any  time  of  war,  due  to  the 
owner  or  publisher  being  inducted  into 
the  armed  forces  of  the  United  States, 
the  same  may  be  reinstated  within  one 
year  after  actual  hostilities  shall  have 
ceased,  with  all  the  benefits  under  the 
provisions  of  this  section,  upon  the  fil- 
ing with  the  Secretary  of  State  of  notice 
of  intention  of  saiG  owner  or  publisher, 
his  widow  or  legal  heirs,  to  ropublish 
said  newspaper,  setting . forth  the  name  of 
the  publication,  its  volume  and  number, 
its  frequency  of  publication,  and  its  re- 
adralssion  to  the  post  office  where  it  was 
previously  entered  as  second  class  mail 
matter,  and  when  it  shall  have  a list  of 
bona  fide  subscribers  voluntarily  engaged 
as  such  who  have  paid  or  agreed  to  pay  a 
stated  price  for  subscription  for  a definite 
period  of  time*  * a v 

Prom  your  letter,  it.  appears  that  all  the  provisions  of 
the  act  have  been  complied  with,  and  the  only  question  now  is, 
is  David  D.  Seroggs,  Jr,,  who  was  one  of  the  owners  of  this 
newspaper  and  who  was  in  military  service  at  the  time  the 
publication .was  discontinued,  qualified  to  resume  publication 
of  this  newspaper  and  able  to  publish  legal  notices  therein# 
This  statute  is  somewhat  penal  in  nature  and  should  receive 
a strict  construction,  and  unless  one  is  clearly  within  the 
provisions  of  it.  It  should  hot  be  applied  against  him*  We 
find  this  is  somewhat  penal  in  nature  for  the  reason  that 
where  a publication  Is  discontinued  for  a certain  length  of 
time,  then  the  publisher  or  owner  is  not  authorized  to  pub- 
lish legals  until  he  can  qualify  under  the  statute* 

Under  the  proviso  clause  in  said  Section  14968,  it  is 
provided  that  when  the  newspaper  is  forced  to  suspend .publi- 
cation in  any  time  of  war  due  to  the  owner  or  publisher  hav4- 
ing  bben  inducted  into  the  armed  forces  that  such  newspaper 
may  be  reinstated  within  one  year  after  actual  hostilities 
have  ceased.  When  such  paper  is  so  reinstated,  then  it  has 
all  the  benefits  under  the  laws  which  it  had  prior  to  such 
suspension.  As  stated  in  your  inquiry,  hostilities  wore 
terminated  by  presidential  proclamation  on  December  31,  1946, 
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so,  insofar  as  time  is  concerned,  application  for  reinstatement 
is  timely. 

From  our  research  on  this  question,  wo  have  come  to  the 
conclusion  that  the  answer  of  it  will  depend  on  whether  or  not 
the  junior  member  of  this  firm  would  bo  classed  as  an  owner 
of  the  newspaper  during  the  time  that  ho  was  in  service. 
Referring  to  the  statute  again,  it  will  bo  seen  that  it  does 
not  provide  that  tho  owner  shall  bo  the  sole  owner  or  sole 
publisher,  but  merely  an  owner.  According  to  the  definitions 
of  the  term  * owner”  which  we  have  been  able  to  find,  v/e  do 
not  think  the  lawmakers  used  the  word  with  the  intention  of 
it  meaning  the  sole  owner.  In  Volume  30,  Permanent  Mitibri, 
Tiords  and  Phrases,  page  117  of  the  Pocket  Part,  we  find  where 
tho  Missouri  Supreme  Ccurt  defined  the  term  n owner”  as  follows: 

“Upon  owner’s  failure  to  redeem  from  tax 
sale  within  the  period  allov/ed  for  such 
redemption,  the  holder ( of  tax  sale  certi- 
ficate is  such  an  * owner*  as  may  call  in 
tho  legal  title  upon  producing  his  certi- 
ficate and  paying  the  taxes  then  standing 
against  the  land,  * * «•  n 

At  page  119  of  the  same  Pocket  Part,  we  find  tho  terra  “owner* 
defined  as  follows* 

“The  word  * owner*  as  used  in  statutes 
providing  for  eminent  domain  proceedings 
includes  all  persons  who  have  an  interest 
or  estate  in  th'o  property  taken  or  injured, 

Hosich  v.  Board  of  Cora’rs  of  McKinley 
County,  129  P.  2d  974,  97S,  977,  46  H, M, 

412," 

Under  these  definitions,  it  would  seem  that  anyone  who 
has  an  interest  in  property  would  be  termed  and  held  as  an 
owner.  According  to  that  holding,  the  junior  member  of  the 
firm  of  Scroggs  and  Son  would  bo  considered  as  an  owner  of 
the  Montrose,  Missouri,  Tidings  during  the  time  that  he  was 
in  service. 


\ 

CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this  department 
that  public  advertisements  and  orders  of  publication  in  & 
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newspaper,  namely,  the  Montrose,  Missouri,  Tidings,  which 
discontinued  publication  due  wholly  to  conditions  attribut- 
able to  the  war,  would  be  valid  and  legal  publications  under 
the  Missouri  law  in  said  newspaper  which  has  resumed  publi- 
cation on  July  19,  1947,  and  which  has  been  readmitted  to  the 
United  States  mails  as  second  class  matter. 


Respectfully  submitted, 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED* 


J.  E.  TAYLOR 
Attorney  General 


/ 


TWBiVM 


MAGISTRATE  COURT:  In  re:  Three  questions  on  sheriff,  jury  and 

SHERIFF:  witness  fees  in  magistrate  court, 

FEES: 


September  3,  1947 


Honorable  0.  A.  Kamp 
Judge  of  Magistrate  Court 
Montgomery  County 
Montgomery  City,  Missouri 

Dear  Sir: 


This  will  acknowledge  your  request  for  an  opinion  which,  in 
part,  reads: 


"I  would  like  to  have  information  from 
your  office  in  answer  to  the  following 
.questions: 

11 1,  What  fee  should  the  sheriff  receive 
for  summoning  a jury  for  Magistrate 
Court? 

"2,  . What  fee  should  jurors  in  Magistrate 
Court  receive? 

''3.  What  fee  should  witnesses  in  Magistrate 
Court  receive?”  .. 

We  shall  endeavor  to  answer  the  three  questions  set  out  in 
your  request  in  thp  order  in  which  they  appear #- 

Regarding  the  selection  and  summoning  Of  juries  for  magistrate 
courts  Senate  Bill  No.  107  was  enacted  by  the  64th  General  Assembly 
with  an  emergency  clause  and  was  approved  by  the  Governor  and  became 
effective  June  23,  1947. 

This  bill  generally  provides  that  the  county  court  shall  select 
the  names  of  prospective  jurors  to  make  up  the  jury  list  and  upon 
request  of _ any  magistrate  the  clerk  of  the  county  court  shall  certify 
to  the  magistrate  the  first  twenty-four  names  appearing  on  the  jury 
list.  Thereafter . the  clerk  of  the  magistrate  court  shall  summons 
each  person  on  said  list  by  registered  mail.  Thus,  Section  7 of 
Senate  Bill  No,  107  in  part  provides: 

"Upon  receipt  of  the  list  of  names  certified 
by  the  county  clerk,  the  clerk  of  the  magis- 
trate court  shall  summons  each  person  on  said 
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list  by  registered  mail,  requesting  a return,,  * 

receipt  signed  by  addressee  only,  to  appe'ai*  >.  >'  ••  « ■' 

before  the  magistrate  on  the  date  fixed  by 

the  magistrate  and  each  person  so  summoned  ■ 

shall  appear  in  obedience  to  such  summons. 

and  shall  serve  as  a juror  until  excused  by  1 

the  magistrate,  * •$:-  " t 

When  this  procedure  is  followed  the  sheriff  does  not  summons  the 
jurors  and  consequently  would  receive  no  fee. 

However,  Section  15a  of  Senate  Bill  No.  107  further  provides  in 

part: 


"In  any  county  now  or  hereafter  having  a 
population  of  less  than  70,000  inhabitants, 
the  magistrate  or  magistrates  may,  by  order 
of  record,  direct  that  jurors'  be  selected 
by  issuing  a summons  to  the  sheriff  or  other 
officer  ordering  him  to  summons  the  approp- 
riate number  of  jurors.  In  the  event 

that  the  magistrate  or  magistrates  make  the 
order  herein  provided  for,  the  order  shall 
have  the  effect  of  suspending  the  provisions 
of  this  act  In  the  selection  of  the  general 
county  panel  and  the  selection  of  jurors 
thereunder;  and  such  provisions  shall  remain 
suspended  until  such  order  is  rescinded." 


Where  the  alternative  procedure  for  summoning  a jury  as  pro- 
vided above  is  adopted  the  magistrate  in  making  such  order  would 
be  ordering  a "special  venire"  which  would  have  to  be  executed  bv 
the  sheriff.  J 

Montgomery  County  is  a county  of  the  3rd  class  and  regarding 
fees  to  be  charged  and  collected  by  the  sheriff  from  such  counties 
Section  3,  Laws  Missouri  1945,  page  1562  in  part  provides: 


' It  shall.be  the  duty  of  the  sheriff  in  counties 
of  the  third  class  to  charge  and  collect  in  all 
Instances  every  fee,  both  civil  and  criminal, 

including  mileage,  accruing  to his  office  by 

law,  except  such  criminal  fees  as  are  chargeable 
to  the  county,  (Underscoring  ours.) 


Since  the  above  quoted  section  provides  that  the  sheriff  shall 
charge  and  collect  all  fees  "accruing  to  his  office  by  law"  except 
such  criminal  fees  as  are  chargeable  to  the  county  we  must  look  to 
the  existing  fee  statutes  to  determine  the  amount  of  such  fees  which 
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the  sheriff  is  authorized  to  collect.  Section  13411,  R.S,  Mo.  1939 
which  sets  out  the  fees  of  the  sheriff  in  part  provides: 

'’For  executing  and  returning  a special 
venire  facias  ----------  2,00" 


Therefore,  in  answer  to  your  first  question,  where  the  magist- 
rate orders  a special  venire  as  provided  in  Section  15a  of  Senate 
Bill  No,  107,  the  sheriff  would  charge  and  collect  a fee  of  $2.00 
for  executing  and  returning  it.  However,  if  the  jury  summoned  by 
the  sheriff  serves  in  a misdemeanor  case  where  the  defendant  is 
acquitted  the  sheriff's  fee  for  summoning  the  jury  would  be  a crim- 
inal fee  chargeable  to  the  county  and  consequently  would  not  be 
collected  by.  the' sheriff.  We  further  point  out  that  under  Section 
3,  Laws  Missouri,  1945,  page  1562,  the  sheriff  may  only  retain  fees 
collected  by  him  in  civil  matters. 

In  answer  to  your  second  question  regarding  juror's  fees  in  the 
magistrate  court,  we  again  direct  your  attention  to  Senate  Bill  No. 
107.  Where  the  jurors  on  a regular  panel  are  summoned  by  registered 
mail  as  provided  in  Section  7 of  the  Act,  supra,  the  following  is 
provided  in  Section  10  of  the  Act  relating  to  the  fees  that  they 
shall  receive; 

"Each  juror  on  the  regular  panel  summoned 
under  ohis  act  shall  receive  three  dollars  per 
day  for  every  day  he  may  actually  serve  as 
such,  and  five  cents  for  every  mile  he  may 
necessarily  travel  going  from  his  place  of 
residence  to  the  courthouse,  or  other  place 
oo.  service  on  the  jury  where  the  trial  may  ' 

be  held  at ^ a place  other  than  the  courthouse, 
and  returning  to  the  same,  to  be  paid  out  of 
the  county, treasury." 


of 


Where  extra 
Senate  Bill  No 


jurors  are ^ summoned  for  a specific  case  Section  10a 
. 107  provides  as  follows  regarding  the  fees: 


"Each  juror  summoned  for  service  in  a specific  case 
and  who  actually  serves  in  such  case  shall  receive 
the  same  ^ compensation  as  a juror  on  the  regular 
panel  and  each  juror  summoned  for  a specific  case 
but  who  does  not  actually  serve  in  such  case  shall 
receive  one  dollar  except  that  jurors  summoned  or 
serving  in  more  than  one  case  at  the  same  place  on 
the  same  day  shall  only  be  allowed  fees  in  one 
case." 


. 'm  - 
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Where  a jury  is  selectod  and  summoned  as  provided  in  Section 
15a  of  the  Act,  supra,  each  juror  shall  receive  $1,00  per  day  for 
every  day  he  actually  serves.  Thus,  Section  15a  provides: 

" •»  In  such  event,  each  juror  summoned  shall 
receive  one  dollar  per' day  for  every  day  he  may 
actually  serve  as  such,  and  five  cents  for  every 
mile  he  may  necessarily  travel  going  from  his 
place  of  residence  to  the  place  where  the  trial 
is  held,  and  such  fees  and  expenses  shall  be 
taxed  as  costs  in  the  particular  case  tried. 

*<.  it 

/V  t\  4\ 

t 

Regarding  the  fees  that  witnesses  in  the  magistrate  court  re- 
ceive' we  are  enclosing  an  opinion  submitted  to  the  Honorable  Forrest 
Smith,  State  Auditor,  dated  July  29,  1947,  which  directly  answers 
this  question. 

CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that:  (1) 
Where  a jury  is  selected  and  summoned  by  order  of  the  magistrate 
as  provided  In  Section  15a  of  Senate  Bill  No.  107  or  where  extra 
jurors  are  summoned  by  the  sheriff  for  a specific  case  the  sheriff 
shall  charge  and  collect  a fee  of  $2.00  unless  such  fee  is  a crim- 
inal fee  chargeable  to  the  county.  The  fee  of  ^2.00  in  a criminal 
case  which  is  not  chargeable  to  the  county  must  be  paid  over  to 
the  county  treasurer.  ’ The  fee  of  $2.00  in  a civil  case  shall  be 
retained  by  the  sheriff.  (2)  Each  juror  on  the  regular  panel 
and  extra  jurors  summoned  for  service  In  a specific  case  shall 
receive  $3.00  per  day  for  every  day  actually  served  and  .05/  for 
every  mile  necessarily  traveled  going  from  his  place  of  residence 
to  the  place  where  trial  is  held  and  return;  jurors  selected  and 
summoned  by  order  of  the  magistrate  as  provided  in  Section  15a  of 
Senate  Bill  No.  107  shall  receive  $1.00  per  day  for  every  day  act- 
ually served  and  .05/  for  every  mile  necessarily  traveled  in  going 
from  his  place  of  residence  to  the  place  where  the. trial  is  held 
and  return.  (3)  Witnesses  in  the  magistrate  court  shall  receive 
$1.00  for  each  day  of  actual  attendance. 


Respectfully  submitted. 


APPROVED : 

RICHARD  P.  THOMPSON 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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i WELFARE:  Appointment  by  County  Court  in 

SUPERINTENDENT:  counties  of  the  ohifd  and  fourth 

cl  ass . 


■'on .-ruble  Vis co  V.  .Kell 
fro  wo  cut  ;.iu;  Attorney 
o.vo  ' 1 County 
cat  ,'lains,  ; isoouri 


ce-.tr  on.*: 


This  ackno • ledjea  your  recent  request  for  an  opinion, 
snood  v.n  the  V ollov/:’,r,  ■ facts : 

quest  ion  h>.  a com©  up  in  this  county 
reqardiu  the  appointment  of  County 
. uperiutendent  of  Public  elf arc  and 
whose  authority  it  is  to  make  such  an 
appointment. 


''section  9719,  new  a of  is  a our  A,  h.-rch, 
1946,  provides  as  folio. a:  ! The  county 
court  in  counties  of  the  third  and 
fourth  classes  -ury  in  its  discretion, 
with  an  order  of  the  juvenile  court 
show in  ; approval,  appoint  a county  super- 
intendent of  public  welfare,  and  such 
assistants  as  it  nay  dee  w necessary  , 

"The  question  is,  then,  whether  the 
County  Court  make 3 the  appointment  of 
ti.'.c  dun er  1 nt endent  of  'ubiic  olf arc  or 
does  the  Juvenile  Court  make  it. 

PVay  I have  the  opinion  of  your  office 
re  ardin;-;  the  interpretation  of  the 
above  portion  of  : lection  9719,  uaws  of 
: i souri,  1346?” 


The  appointment  of  a County  Superintendent  of  : ubiic 
elf are,  and  such  assistants  as  aro  necessary,  in  third  and 
fourth  class  counties  is  provided  for  in  hectic n 9719,  ■ o. 


Honorable  ? sco  V,  Kell 


o 


Ti • /;"•  , A • , /'arch  1946  Pamphlet,  douse  Bill  Ho.  602,  and  la  as 
follows:  . 


"The  county  court  in  counties  of  the 
third  and  fourth  classes  may  in  its 
discretion,  v/ith  an  order  of  the  juve- 
nile court  showing  approval,  appoint 
a county  superintendent  of  public  wel- 
fare, and  such  assistants  as  it  may 
deovii  necessary,  Whenever  the  county 
court  or  any  county  has  a pointed  a 
superintendent  of  public  welfare  such 
officer  shall  assume  all  the  powers 
and  duties  now  conferred  by  law  upon 
the  probation  or  parole  officer  of 
such  county  and  shall  assume  all  the 
powers  and  duties  of  the  attendance 
officer  in  said  county  and  all  the 
powers  and.  the  duties  of  the  attendance 
officer  in  any  incorporated  town  or 
village  having  a population  of  more 
than  1 , 000  inhabitants,  and  no  ouher 
or  different  probation  or  parole  officer 
or  attendance  officer  or  officers  3hall 
be  appointed  by  the  judge  of  the  juvenile 
court,  by  the  county  superintendent  of 
public  schools,  or  by  the  school  board 
or  any  incorporated  city,  town,  or  vil- 
lage school  district  or  consolidated 
school  district." 

/ 

The  functions  of  the  Juvenile  Court  under  this  section 
are  only  to  sanction  and  order  the  County  Court  to  appoint 
such  superintendent . The  actual  po\  er  to  appoint  is  lodged 
with  the  County  Court,  and  then  it  is  only  discretionary  with 
the  Court  as  to  whether  or  not  the  appointment  shall  be  made. 
Said  section  goes  further  in  clarifying  the  Court's  power  to 
appoint  the  Superintendent  of  Public  ’’elf are  wherein  it  road.3, 
" hc.no ver  the  county  court  of  any  county  has  appointed  a 
superintendent  of  public  welfare."  This  section  clearly 
places  the  appointment  with  the  County  Court. 


Honorable  sco  V.  Kell 


Conclusion. 


It  ia  therefore  the  opinion  of  this  department  that  when 
the  Juvenile  Court  orders  and  approves  the  appointment  of  a 
County  ^Superintendent  of  Public  i.elfare  in  third  and  fourth 
class  counties,  the  County  Court  has  authority,  in  its  dis- 
cretion, to  appoint  such,  superintondont . 


i 


1 BD : ml 
APPROVED: 


j.  c.  T-m.oir 

Attorney  General 


Respec tf ully  submitted , 


BEAKY ''DUNGAE 

Assistant  Attorney  General 


ASSESSORS:  Township  assessors  take  office  on  the 

TOWNSHIP  ORGANIZATION:  first  day  of  September  following 
COUNTIES:  election. 


Novembor  7,  1947 


Ilonornblo  William  M.  Kimborlln 
Prosecuting  Attorney 
Cass  County 

Harris on ville , Missouri 
Dear  S ir : 

This  Is  In  raply  to  your  lottor  of  recont  data  wherein 
you  submit  the  question  as  to  the  time  v/hon  a township  asses- 
sor takes  office. 

Under  Section  13944,  K.  S,  Mo.  1939,  township  elections 
are  hold  biennially  on  the  last  Tuesday  in  March*  Under 
Soction  1394b,  R.  S , Mo*  1939,  it  is  provlclod  in  part  as 
follows: 

"There  shall  bo  chosen  at  the  biennial 
election  in  oach  township  one  trustoe, 
who  shall  bo  ox  officio  treasurer  of  the 
township,  one  township  "collector,  and  ono 
township  clerk,  who  shall  be  ex  officio 
township  assessor,  ono  constoFTo,  two 
members  of  the  board,  and  two  justices 
of  tho  peace:  # * >“  " 

It  v/ill  bo  found  from  this  soction  that  tho  porson  who 
is  elected  township  clerk  is  also  ox  officio  township  asses- 
sor* Under  Section  13950,  R*  S*  Mo*  1939,  it  is  tho  duty  of 
the  township  clerk  to  transmit  to  tho  county  clork  a list  of 
tho  nomas  of. tho  officers  oloctod  at  the  township  oloctlon, 
and  under  Soction  13951,  R*  3*  Mo*  1939,  it  is  tho  duty  of  tho 
township  clork  to  notify  tho  officers  who  havo  boon  oloctod  at 
the  township  elections*  Under  Socti  n 13954,  R*  3*  LIo*  1939, 
as  amended.  Laws  of  Missouri,  1945,  pa'go  1969,  it  is  provided: 

> ; J 

’’Every  person  chosen  or  appointed  to  the 
office  of  township  trustee  and  ox  officio 
treasurer,  member  of  the  township  board, 
township  collector,  or  township  clork,  and 
ox  officio  township  assessor,  or  constable, 
before  ho  enters  on  tho  duties  of  his 
office  and  within  ton  days  aftor  ho  shall 
be  notified  of  his  oloction  or  appointment, 
shall  take  and  subscribe,  beforo  any 
officer  authorised  to  administer  oaths. 
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such  oath,  or  aff Irma ti on  as  is  prescribed 
by  law;  provided,  that  every  person  elec- 
ted to  the  office  of  township  clerk  and 
ax  officio  tovmship  assessor,  after  the 
effective  data  of  this  act,  shall  take 
office  on  the  first  day  of  September*0 

The  last  proviso  clause  in  this  section  provides  that 
the  person  who  is  elected  to  the  office  of  township  clerk  and 
ex  officio  tovmship  assessor  shall  take  his  office  on  the 
first  day  of  September,  The  language  of  this  section  la 
clear  and  explicit  and  does  not  need  any  construction. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  that 
the  township  clerk  and  ex'  officio  tovmship  assessor,  ifco  is 
one  and  the  same  person,  takes  his  office  on  the  first  day 
of  Septombor  following  tovmship  elections. 


Res pec  tf ully . submitted , 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED*  - 


V 


TrsrwLm — ■ 

Attorney  General 
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RECORDERS:  Recorder  of  Deeds  of  St,  Louis  City  nas^  uo 

MORTGAGES:  authority  to  release  deed  of  trust  which 

secures  notes  not  mentioned  in  the  deed  of 
trust. 


March  14*  1947 


3 

r 

Mrs.  Ruby  Ko  el  ling 
Recorder  of  Deeds 
City  of  3t.  Louis 
St,  Louis,  Missouri 


Dear  Mrs,  Koelling: 

Vie  have  received  your  requeet,  which  i3  as  follows: 

"Enclosed  find  forms  of  Deed  of  Trust 
Rote,  Deed  of  Trust,  and  proposed  rider 
to-gether  with  a letter  from  the 
Prudential  Insurance  Company  of  America, 

"One  of  my  deputies,  Mr.  Pueringer, 
talked  to  Mr,  Hayward  relative  to  this 
rider  and  at  the  time  explained  that  if 
the  original  identified  note  described 
in  the  Deed  of  Trust  was  endorsed  by  the 
payee  and  marked  paid  our  office  would 
release  the  Deed  of  Trust  on  the  margin. 

This,  of  course,  would  relieve  the 
Recorder  of  any  responsibility,  however, 

I am  not  sure  that  if  a rider  such  as 
the  one  suggested  were  attached  to  the 
original  deed  of  trust,  that  we  could 
legally  release  a deed  of  trust  without 
knowing  definitely  that  there  were  no 
supplementary  notes  of  advances  unpaid, 

MI  request  an  opinion  of  your  office  as 
to  the  legal  position  in  my  acceptance  of 
this  rider,  would  it  not  open  a way  to 
concealing  indebtedness?  As  it  now 
stands  new  deeds  of  trust  would  have  to 
be  made  and  recorded  subject  to  the  prior 
deed  of  trust  on  record," 
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iv’ira,  i-mby  Ko  oiling 


You  have  also  onclosed  a proposed  additional  clause 
which  someone  contemplates  inserting  in  their  deed  of 
trust. 

Your  question  comprehends  the  method  that  may  bo  law- 
fully used  to  release  of  record  a deed  of  trust,  and  is 
based  on  the  following: 

4 

The  deed  of  trust  secures  a note  de scribed  therein 
for  a stated  amount  and  interest.  It  is  proposed  that  an 
addition  be  made  to  the  deed  of  trust  by  inserting  another 
clause  to  provide:  "That  upon  request  of  the  mortgagor 
the  mortgagee  may  hereafter,  at  its  option,  at  any  timo 
before  full  payment  of  this  mortgage,  make  furth.r  advances 
to  the  mortgagor*  and  the  savue,  with  interest,  shall  bo 
secured  by  this  mortgage,” 

In  considering  your  authority  as  Recorder  of  Deeds, 
the  law  is  stated  thus  in  53  C*  J,,  page  1072,  par,  11; 

"A  register  of  deeds  can  be  compelled 
to  perform  only  such  duties  or  services 
m.s  are  Imposed  on  him  by  law, 

be  know  of  no  provision  of  the  Constitution  creating 
the  office  of  Recorder  of  Deeds,  but  on  the  contrary  the 
office  and  its  duties  spring  from  laws  enacted  by  the  Legis- 
lature, Section  13147,  R.D , 1930,  creates  the  office.  It 
says : 

"There  shall  be  on  office  of  recorder 
in  each  county  in  the  state  containing 
20,000  inhabitants  ox*  more,  to  be  styled, 

’The  office  of  the  Recorder  of  Deeds.'" 

Subsequent  sections  of  Chapter.  89  of  the  1959  'do vision 
confer  certain  duties  and  rights  on  the  office  of  Recorder 
of  Deeds,  but  said  chapter  is  silent  as  to  the  duties  of  said 
office  or  the  person  holding  tho  a ame  with  reference  to 
cancellation  of  notes  when  releases  of  mortgages  aro  executed. 

Chapter  23  of  the  1939  Revision,  and  particularly  article 
2 thereof,  appears  to  bo  the  sole  statutory  authority  of  the 
Kecorder  of  Deeds  in  making  releases  of  deeds  of  trusts  or 
mortgages,  and  for  tho  purpose  of  this  opinion  the  term 
"mortgage"  i3  used  to  include  also  doed3  of  trusts,  and  the 
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pro vis ions  of  sal.  chapter  related  to  the  subject  should  be 
considered  together  in  order  to  determine  the  meaning  of  a 

34SS,  wMchSproiwcof  r°ln‘  ®“  Cenej'al  sootlon  th°«ln  i. 


"If  any  niort; 
assignee,  or 


;agoo , costal 
admi nistrator 


Of 

of 


trust  or 
the  iiiort- 


cestui  quo  trust  or  assignee 
receive  full  satisfaction  of  any  mort- 
gage or  deed  of  trust,  he  shall,  at  the 
request  and  eo3t  of  the  person  making 
the  same,  acknowledge  satisfaction  of  the 
mortgage  or  deed  of  trust  on  tho  margin 
of  the  record  thereof,  or  deliver  to' ’such 
person  a sufficient  deed  of  release  of  the 
mortgage  or  deed  of  trust;  but  It  shall 
not  In  any  case  be  necessary  for  the 
trustoe  to  join  in  such  acknowledgment  of 
satis* action  or  in  such  deed  of  release* 
and  provided  further,  that  v/hon  any  mort- 
gage or  deed  of  trust  shall  be  satisfied 
oy  a dcea  of  release,  the  recorder  shall 
note  on  the  margin  of  tho  record,  of  such 
flood  of  truat  the  book  ana  pasg  whoro  ouch 
ueea  ox  release  is  recorded.  In  case 
satisfaction  be  acknov/led; ;od  by  the  payee 
or  assignee,  or  In  case  a full' deed  of 
release  is  offered  for  record,  the  note 
or  no to a secured  shall  be  produced  and 
canceled  in  the  presence  of  the  recorder, 
wn°  snail  enter  that  fact  on  the  margin 
JlL*?11?  record  am,  attest  the  same  v/tth  his 
official  si  /nature;  find  no  full  dc-od  of 
r>,  oo.se  snail  oe  admittod.  to  record,  unless 
tao  not;©  or  notes  arc  so  produced  and 
canceled,  and  that  fact  entered  on  the 
margin  of  the  record  and  attested  as  above 
provided.  If  such  no  be, or  notes  arc  not 
presented  for  cancellation  for  tho  allowed 
reason  that  they  ha—  - ■ °ea 

tho  recorder,  before  n.llowin  : any 
satisfaction  to  be.  made  on  tho  record  or  any 
tioeu  oi  release  to  be  placed  on  tho  file  or 
record,  shall  require  tho  cestui  aue  trust 

\thC  ®°rt2aS©  or  cI^dT^f  trust  desired 
to  be  released  or  hia  legal  representatives, 
to  iiia^ce  oath,  in  writing,  stating  that  the 


have  boon  lost  or  destroyed, 

r.  1 1 • — ° 9 


entry 


of 


\ 
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note  or  other  evidences  of  debt  named  in 
the  mortgage  or  deed  of  trust  sought  to 
be  released  have  been  paid  and  delivered 
to  the  maker  thereof  or  his  representative, 
and  the  recorder  shall  also  require  the 
maker  of  such  note  or  notes,  or  his  legal 
representative,  to  make  affidavit,  in 
writing,  that  the  note  or  notes  in  question 
have  been  paid,  and  cannot  be  produced 
because  lost  or  destroyed,  and  that  they 
are  not  then  in  the  possession  of  any  per- 
son having  any  lawful  claim  to  the  same: 

Provided,  however,  that.  If  such  note  or 
notes  shall  not  have  been  delivered  to  the 
maker  or  his  legal  representative,  the  af- 
fidavit so  required  of  the  cestui  que 
trust  or  his  legal  representative  shall 
recite  that  the  note  or  other  evidence  of 
the  debt  named  in  said  mortgage  or  deed  of 
trust  ha3  been  paid  and  cannot  be  produced 
because  lost  or  destroyed,  and  that  they 
are  not  then  in  the  possession  of  any  person 
having  any  lawful  claim  to  the  same,  and 
the  term  legal  representatives  as  used  in 
this  section  shall  include  the  assigns;  and 
the  affidavit  of  the  maker  of  such  note  or 
notes  or  his  legal  representative  shall 
recite  that  said  note  or  notes  have  been 
£aidj  the  affidavits  so  required  shall  be 
recorded  in  the  same  manner  as  deeds,  in 
a permanent  record,  and  the  recorder  shall 
make  a notation  upon  the  margin  of  the 
mortgage  so  satisfied  giving  the  number  of 
the  book  and  page  wherein  said  affidavit 
has  been  recorded:  Provided,  that  nothing 
in  this  article  shall"  be  so  construed  as  to 
require  that  any  interest  coupon  notes  shall 
be  produced  and  canceled  in  the  presence  of 
the  recorder,  but  that  all  such  interest 
coupon  notes  shall  conclusively  be  taken  and 
be  deemed  to  have  been  paid  in  full,  when 
the  principal  note  described  in  the  mortgage 
or  deed  of  trust  shall  have  been  produced 
and  canceled  in  the  presence  of  the  recorder 
as  provided  for  in  this  article,” 

It  will  be  observed  that  said  statute  places  the  duty 
(on  request  of  the  mortgagor  and  at  his  cost)  on  the  "mortgagee, 


COi 


ffc.u-l-  (mc  trust  or  assignee,"  or  administrator  of  any  of 
theirt,  after  having  received  payment  of  the  rnortra- o debt, 
to  "acknowledge  satisfaction  of  the  mortgage  or'Veed  of 
trust  on  the  argin  of  tho  record  thereof,”  or  "deliver  to 
such  person  a sufficient  deed  of  release,"  It  further  oro- 
vldes  t.h.  t when  tho  mortgage  is  satisfied  by  a release  deed 
the  recorder  shall  note  on  the  margin  of  the  record  of  ouch 


, - - , "O v * wwvu  u UJ.  J W 

aeea  01  urusc  trie  cook  and  page  where  the  release  deed  is 
recorded.  Then  it  says  this:  "in  case  satisfaction  be 
acknowledged  by  the  payee  or  assignee,"  which  evidently 
inters^  to  the  marginal  release,  "ths  note  or  notes  secured 
shall  be  produced  and  canceled  in  the  presence  of  the  re- 
corder, who  shall  enter  that  fact  on  the  mar "in  of  the 
record  and  attest  the  same  with  hlo  official  signature." 

Tho  statute  provides  two  methods  by  which  tho  recorder 
!-laa'5r(_5u ^flcially  assist  in  making  the  record  release;  one  belli”- 
oy  the  marginal  release  first  above  pointed  out,  and  the  * " 
other  being  by  a releaso  deed  placed  of  record.  In  each 
instance,  however,  the  statute  requires  that  "tho  note  or 
notes  secured  shall  oe  produced  and  canceled  in  tho  presence 
o£  th°  recorder,  and.  the  official  enters  that  fact  on  the 
record  and  officially  attests  tho  same. 

The  production  und  cancellation  on  the  record  of  the 
notes  secured  appear  to  be  a dominant  thought  of  the  statute. 
It  tV, on  provides  that  if  tho  note  is  lost  or  destroyed  the 
recorder  shall  require  the  beneficiary  or  his  le -al  repre- 
sentatives to  make  oath  that  the  notes  "named  in  tho  mort-raae 
or  need  of  trust  sought  to  be  released  have  been  paid  and^ 
delivered  to  the  maker  thereof,"  and  also  a like  affidavit 
from  the  maker  or  his  legal  representative  that  the  note  or 
notes  have  been  paid  and  cannot  bo  produced  "because  lost  or 
destroyed,  and  that  they  arc  not  then  in  the  possession  of 
any  person  having  any  lawful  claim  to  the  same." 


Then 
shall  not 


a later  provision  ij 
have  been  delivered 


1 that  if  such  note  or  notes 
to  the  maker  or  his  le^-al  rop- 


resentatlyes,  tu  axil davit  required  of  the  beneficiary  shall 
state  tnat  the  note  or  other  evidence  "of  the  debt  named  in 
said  mortgage  or  deed  of  trust"  has  boon  paid  and  lost,  etc 

along  wxth  tho  affidavit  of  the  maker  of  "such  note  or  notes" 
that  "said  note  or  notes,"  etc,  notes 


be  believe 
note  secured  by 
ducocl  and  canceled 


said  statute  is  founded  on.  the  idea 
tho  liiortgag©  or  deed  of  trust  shall 
by  the  recorder  as  a part  of  the 


that  the 

ho  pro- 
record 


1 
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release  of  the  encumbrance,  and  that  the  langu  go  used  in 
said  statute  fairly  interpreted  moans  that  the  notes  or  debts 
secured  by  the  mortgage  shall  be  mined  in  the  mortgage  itself* 
If  the  notes  wo  o not  named  in  the  morfcga go  and  they  wore 
lost,  it  appears  that  the  statute  provides  no  method  of  making 
a release  thereof  oven  though  they  have  been  paid. 

In  a similar  situation  our  Court,  in  hollvvog  v,  ush, 

228  i.b*  App,  076,  74  , (2d)  CO  (1904),  said,  l.c.  .%  . 93: 

"The  statute  requires  that,  if  the  notes 
secured  by  the  deed  of  trust  are  not 
presented  for  cancellation  for  the  alleged 
reason  that  they  hayo  boon  lost  or  de- 
stroyed, the  recorder,  before  allowing 
any  entry  of  satisfaction,  * shall  require 
the  cestui  quo  trust  named  in  tine  mort- 
gage or  deed  of  trust  desired  to  be  re- 
leased or  pis  legal  representatives,  to 
lnako  oath,  In  writ  In  •,  statin;;  that  the 
note  or  other  evidences  of  debt  nanod  in 
the  mortgage  or  deed  of  trust  sou,  lit  to 

. Tib  released  have  been  paid  an delivered 

to  the  maker  thereof, » etc,  action  3070, 
u,.b,  do*  1920  (Co,  t,  Ann,  ec,  3078,  p. 

1909),  Therefore  the  release  in  this 
case  was  not  in  accordance  with  the  pro- 
visions of  the  statute  and,  to  s a a>  the 
least,  was  irregular.  ■■■  v-w  (Emphasis  ours,  ) 

The  statute  first  refors  to  "the  note  or  notes  socured." 
It  next  refers  to  them  as  "such  note  or  notes,"  It  next 
refers  to  them  as  "tho  note  or  other  evidences  of  debt  named 
in  t be  mortgage  or  deed  of  trust  sought  to  be  released, " 

It  next  refers  to  "such  not©  or  notes,"  £1  next  refers  to 
them  as  "the  note  or  other  evidence  of  the.  debt  named  in 
said  mortgage  or  deed  of  trust," 

As  here  above  stated,  the  meaning  of  this  section  should 
be  construed  in  the  light  of  other  associated  or  related 
sections,  section  3407 , ■ o,  1939,  provides  a mot  hod 

for  releasing  of  record  those  encumbrances  executed  by  rall- 
road.3  and  public  utility  companies  and  It  should  be  followed 
in  releasing,  mortgages  executed  by  them. 

Ho  provision  is  made  therein  for  release  or  tho  margin 
by  tho  recorder  where  the  debt  secured  Is  not  named  or 
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described  in  the  mortgage. 

Section  3469,  R*5,  ho,  1939,  says  "where  a number  of 
notes  are  named  in  any  mortgage, !!  that  on  payment  "of  any  one 
or  more  the  maker  may  present  the  same  to  the  recorder  who 
shall  cancel  and  so  note  on  the  margin  of  the  record,  but 
that  section  is  based  solely  oh  the  notes  being  described  in 
the  mortgage, 

Section  3483,  R,8,  Mo,  1939,  provides:  "Hereafter  when 
any  mortgage  n to  secure  the  payment  of  any  specific 
obligation  is  created  on  real  estate  -/<•  the  instrument 
evidencing  such  debt  v-  so  secured  may  be  presented  to 
the  recorder  at  the  time  of  filing  for  record  such  mortgage 
* # •»,"  and  the  recorder  shall  identify  said  notes  to  be 
the  ones  so  secured.  It  further  provides  that  on  release 
thereof  the  recorder  shall  certify  that  these  identified 
notes  have  been  produced  arid  canceled*  Tills  section  evi- 
dently contemplates  that  all  of  the  notes  secured  by  the 
mortgage  shall  .be  named  in  the  mortgage  and  shall  be  pre- 
sented to  the  recorder  when  the  mortgage  is  filed, 

« 

.Section  3484,  R , 3 , ho,  1939,  provides  that  in  cities 
of  over  600,000  population  and  counties  of  over  200,000 
population  and  less  than  400,000  population  the  unpaid  notes 
3hall  be  produced  to  the  recorder  when  foreclosure  occurs, 
and  this  is  a condition  precedent  to  acceptance  by  the  re- 
corder of. the  trustee's  deed  for  record.  How  could  he  know 
when  all  of  3aid  notes  had  been  so  presented  if  they  were 
not  named  in  the  mortgage? 

be  are  not  here  dealing  with  the  legality  of  the  kind 
of  mortgage  considered,  but  it  appears  to  us  that  even  as- 
suming the  legality  the  proposed  method  of  mortgage  would 
be  impractical;  it  would  create  confusion  and  uncertainty 
which  might  create  a cloud  on  the  land  title  which  would 
require  a suit  and  a decree  of  court  to  remove;  and  the  vir- 
tues of  such  a provision  are  so  scant,  considering  the  many 
and  serious  difficulties  which  might  ensue  upon  the  using 
of  such  a provision,  that  the  use  thereof  should  not  be  en- 
couraged in  the  ptato  of  Missouri,  and  this  is  especially 
true  because  these  possible  clangers  would  be  obviated  by 
following  the  usual  form  of  mortgage,  v/e  make  no  observation 
as  to  the  propriety  of  such  a mortgage  clause  in  other  states 
but  because  of  the  law,  and  particularly  the  statutory  law  in 
this  state,  we  make  the  observations  immediately  here  above. 
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Oonclusion, 


II  .is  our  opinion  t?  at  you,  as  fecorder  of  Deeds  of 
the  City  of  at,  Louis,  do  not  ho. vo  authority  to  execute  a 
marginal  release  of  a mortgage  which  secures  or  may  by  its 
terms  secure  notes  that  are  not  named  or  described  in  the 
deed  of  trust,  but  which  notes  wore  or  ay  have  boon  af tor- 
ward,  by  mutual  agreement  of  the  mortgagor  and  mortgagee, 
executed  as  additional  debts  (within  the  limits  of  the 
amounts  of  the  original  debt)  to  be  secured  by  the  original 
mortgage,  when  the  statutes  from  which  you  derive  your 
authority  to  act  do  not  provide  for  such  a release  and,  in 
the  writer's  opinion,  there  is  no  statutory  authority  there- 
for. 


Very  truly  yours. 


fl.rPhov.ED: 


DliAKT  v.'ATbON 

Assistant  Attorney  General 


j.  /■:.  tayluh 

Attorney  General 
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MARRIAGE: 
RECORDER  OF  DEEDS: 


:i\j.  huby  Koollin?* 
, .©eordor  of  foods 
City  of  t.  noulu 
f.t . j.ouia,  . .is sour 


I'eai*  . ,r-c , f.oellinj: 

O’Hia  la  In  reply  to  your  letter  of  recent  cip.to  ivherein 
two  questions  wnx’o  presented  for  our  cons  id  oration,  the  first 
of  which  la  whether  or  not  an  aunt  unc  a nephew  of  tho  half 
blood  can  loyally  marry,  and  the  second  concerns  the  authority 
of  tho  Recorder  of  l>eeds  of  the  city  of  at.  uouia  to  record 
articles  of  incorporation  and  other  documents  rolatin-;  to 
corporations  by  tho  maldLn/;  of  photos fcntlc  copies. 

h'ith  refer  once  to  your  first  question,  we  direct  your 
attention  to  ' cction  33G1,  ,.b.  o.  1939/  which  prohibits  cer- 

tain juarria  os,  a aid  section  provides,  in  part,  as  follows : 

"All  marriages  between  pfironts  and 
children,  including  jjrandparonta  and 
(Jr and ciil  1 dr en  o.f  ovory  decree,  between 
brothers  and  sisters  of  tho  half  us 
v/oll  as  the  whole  blood,  between  uncles 
and  nieces,  aunts  and  nephews,  first 
cousins,  white  persons  and  nojroes  or 
white  persons  unci'  on ,;oli mis,  and  be- 
tween persons  either  of  whom  is  Insane, 
mentally  imbecile,  fee  >lo -minded  or 
epileptic,  are  prohibited  and  declared 
absolutely  void; 

It  will  bo  noted  that  tho  first  prohibition  is  a,  ainst 
marriages  between  parents  and  children,  includin  grandparents 
and  grandchildren  of  "every  uo. '■roc,"  and  the  second  :1s  a ainst 
'uarria.jes  between  brothers  ana  sisters  "of  tho  half  as  well  as 
the  whole  blood."  flic  next  prohibition  is  against  marriages 
ootweon  uncles  unci  nieces,  aunts  and  nephews,  but  there  is  no 
mention  of  half  olood  or  do.yroo  of  relation,  ouch  a phrase 


Marriage  between  aunt  and  nephew  of  half 
blood  valid.  Documents  relating  to 
corporations  can  be  recorded  by  making 
photostatic  copies  thereof. 
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cannot  bo  Interpolated  or  injected  into  the  statute.  This  rule 
Is  set  out  in  bendron  v*  -wi  ht  • hap.1  n uo,,  37  • V2<2 ) 486, 

whore  the  court  said  at  pa.  0 4 ;Cj 

” *::•  we  (the  court)  have  no  rifjit, 

by  construction,  to  substitute  any  .1  h:.... 
concerning  lo.  islutivo  intent  contrary 
to  thoso  unmistakably  expressed  in  the 
legislative  words  (Clark  v.  pnilroud  Co., 

Cl 5 ■ o.  loc.  cit.  b 34,  118  ...  . loc,  eit, 

44)."  (words  in  first  parenthesis 'ours . ) 

bee  also  -Cate:, inn  v.  8inlc,  100  . . (8c)  253,  l.c.  288. 


It  is  evident  that  the  Legislature  thought  it  necessary  to 
mention  the  half  blooc  in  order  to  include  that  deyr no  of  re- 
lationship in  the  application  of  the  statute.  In  ..tat©  v. 

artluy,  263  ....  • 9b,  it  was  held  th-  t uncles  and  nieces  of  the 
half  blood  wore  not  in  the  degrees  of  relationship  prohibited 
by  boction  4649,  k.b.  Lo.  1939,  which  defines  incest  one  uses 
almost  identical  languago  to  that  of  Coction  33G1.  The  mprene 
Court,  in  adopting  the  appellant  judge’s  dissenting  opinion 
in • which  ho  treated  ..oction  3361  as  in  the  ua.io  category  as 
Pectlon  4649,  said  at  page  96: 


11  Ve  :,e  cannot  interpolate  Into  the  ■ 
statute  the  words  ’uncles  and  aunts  of 
the  half  blood.’  ;,.t  a to  v.  Owens , 26  0 o. 
401,  485,  187  8...  1109.  .e  might,  with 
equal  propriety,  interpolate  the  words 
’fix'st  cousins’  into  the  statute,  because 
section  7299,  1919,  forbids  their 

intermarriage.  The  statute  cu>moL  be  'ro- 
gtxrdou  as  including  anythin  . nob  within 
its  letter,  as  well  as  its  spirit;  which 
is  not  idoarly  and  intelligibly  described 
in  the  words  of  the  statute,  as  i;oll  .-'.3 
rionlfostly  intended  by  the  Legislature. ’ 


Ctato  ox  inf.  Collins  v.  Lb.  Louis, 
•<.  CO.,  238  o.  605,  61.  , 142  . .. 


etc. , 

070 

t-r  i >J  p 
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”\ftor  quoting;  sections  3511  and  7299,  • . . 
1919,  supra.  Judge  gland,  in  ilia  dissenting 
opinio:  , said: 

" ’ "oth  of  those  statutes  montion  brothers 
and  sisters  of  the  hall’,  as  well  as  the 
whole,  blood.  It  is  apparent  that  the  Legis- 
lature, in  enacting  those  statutes,  had  in 
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iiilrul  relationships  of  the  half,  as  well 
as  the  whole,  blood,  and  If  It  intended 
t <c  statutes  to  covex*  aunts  and  nieces  of 
the  half  blood,  why  cld  it  not  any  so?  I 
•v  think  that  the  v/ell-establlahocl  canon  of 
statutory  construction,  "oxpressio  unlua 
o'st  oxclusio  alterius,"  applies  to  these 
statutes,  *hen  the  Legislature  mentioned 
brothers  and  si store  of  the  half  blood,  it 
necessarily  excluded  all  other  relationships 
of  the  half  blood,* 

11  o concur  in  Jud.  e rland's  opinion. 

(.  action  7399,  i o,  1919,  now  •action 

33G1,  and  .lection  3511,  n*5.  o,  1919, 
now  .section  4 ('•49,  ) 

l'ho  above  caao  was  cited  approvingly  in  . bate  v.  Light, 

109  a.  . (3d)  162,  l.c.  165. 

\ 

"e  believe  the  -artloy  case  i3  authority „ for  holding  that 
aunts  and  nephews  of  the  half  blood  are  not  within  the  prohibited 
degrees  of  relationship.  This  conclusion  Is  in  harmony  with  the 
purpose  of  the  statute  which  is  to  prohibit  marriages  within  the 
3arno  blood  strain,  except  where  the  degree  of  relationship  is 
very  remote , «. 

Ath  regard  to  the  legality  of  recording  articles  of  in- 
corporation smd  other  documents  relating  to  corporations  by 
making  photostatic  copies;  we  v/ill  quoto  section  4997.51,  f o. 
K.3.'\*,  which  deals  generally  with  the  recording  of  such  docu- 
ments : 

"The  articles  of  incorporation,  in  duplicate, 
signed,  sworn  to  and  acknowledged  by  ail  the 
incorporators  as  required  in  section  49  shall 
bo  delivered  to  the  office  of  the  ccretary  ' 

of  ! tate.  If  tiie  '.ocrotary  of  .\>tate  finds 
that  the  articles  of  incorporation  conforn  to 
law,  he  shall,  when  the  required  organization 
taxes  or  fees  have  been  paid,  file  the  same, 
and  one  of  such  copies  ahull  be  retained  by 
the  ecretary  of  btute  as  a permanent  record, 
fhe  .ocrotary  of  htuto  tliereupon  shall  issue 
a certificate  of  incorporation  un-  er  the  ooal 
of  tho  ‘.tatc  that  said  corporation  has  been 
duly  organized,  such  certificate  to  sot  forth 
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the  name  of  tho  .corporation,  tho  amo&nt  of 
its  authorised  shares,  the  period  of  its 
existence  and  the  address  of  its  initial 
registered  office,  said  Secretary  of  ftuta 
shall  also  issue  a certified  copy  of  such 
certificate,  which  shall  be  attached  to 
the  other  copy  of  the  articles  of  incorpora- 
tion so  filed  with  him  and  such  certificate 
of  incorporation,  together  with  the'  certified 
copy  thereof  attached  to  the  copy  of  said 
articles  of  incorporation,  shall  be  delivered 
by  him  to  the  incorporators  who  shall  cause 
such  certified  copy  of  the  certificate  of 
incorporation  and  attached  articles  of  in- 
corporation to  be  filed  and  recorded  in  the 
office  of  the  recorder  of  Deeds  of  tho  county 
or  city  in  which  the  registered  office  of 
the  corporation,  is  situated*” 


hho  above  section  provides  that  said  documents  must  be 
recorded  in  the  office  of  tho  Recorder  of  hoods  in  the  county 
or  city*  ho  method  of  recordation  is  specified,  so  we  roust 

look  to  the  recordation  statutes  for  authority. 

* ° 

Section  131 ok,  a.  3.  so,  1039,  found  in  tho  chapter  re- 
lating to  tho  seconder  of  Deeds,  provides  os  follows : 


” .There ver  the  statutes'  require  deeds, 
mortgages,  conveyances,  deeds  of  trust, 
bonds , covenants , documents , marri &■. ~c 
contracts,  certificates  of  marriage, 

-commissions,  official  bonds,  statements, 
records,  plats,  surveys,  schedules, 
papers,  patents,  or  other  Instruments 
of  writing  to  be  recorded,  the  aa  in,.: 
of  photographic  copies  of  such  deeds  or 
other  instruments  of  writing  shall  be 
deemed  recording  within  the  meaning  of 
.fc-his  chapter.  Such  photographic  copies 
shall  be  bound,  paged  and' Indexed  where - 

over  It  is  ao  provided  for  deeds  or  other  ' x 

Instruments  recorded  by  hand,  and  such 

photographic  copies  when  bound  together 

shall  be  deemed  record  books  within  the 

meaning- of  this  chapter.” 

(Underscoring  ours , ) 
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Section  13168,  :*o,  a special  statute  relating  to 

recorders  In  cities  of  600,000  inhabitants  or  more  and  counties 
of  tho  first  class,  provides: 

^ ”ln  all  cities  in  tills  state  which  now 
have  or  which  may  hereafter  have  or  con- 
tain 800,000  inhabitants  or  more  and.  in  , 
all  counties  in  class  one,  the  recorder 
shall  record,  without  delay,  every  deed*-* 
mortgage,  conveyance,  deed  of  trust,  bond, 
commission  or  other  writing  delivered  to 
him  for  record,  with  the  acknowled^nent , 
proofs  and  certificates  written  on  or 
under  the  same,  by  writing  them,  word  for 
word,  in  a fair  hand,  or  by  typewriting 
them  or  b_y  photostating  them,  noting  at 
the  foot  of  such  record  all  Interlinea- 
tions and  erasures,  and  the  words  visibly 
written  on  erasures,  and  noting,  at  the 
foot  of  the  record,  tho  day  and  time  of 
the  day,  month  and  year  when  the  instrument 
so  recorded  was  delivered  to  him,  or 
brought  to  his  office  for  record;  and  the 
same  shall  be  considered  as  recorded  from 
the  time  it  was  so  delivered,  except  when 
otherwise  provided, by  law  it  shall  be  the 
duty  of  the  recorder  to  deliver  to  the  per- 
son holding  his  receipt  therefor  every 
instrument  so  recorded  within  sixty  days 
from  the  date  upon  which  it  was  presented 
for  recording," 

(Underscoring  ours,) 

In  view  of  the  foregoing  statutes,  it  is  quite  clear  that 
the  Recorder  of  heeds  in  the  City  of  at,  Louis  is  authorized 
to  choose  one  of  three  optional  methods  of  recording  articles 
of  incorporation  and  other  documents  relating  to  corporations, 
and  that  the  recordation  of  said  documents  by  the  making. of 
photostatic  copies  fully  meets  the  requirements  of  the  statute. 


Conclusion* 


It  is  the  opinion  of  this  department  that 
aunts  and  nephews  of  the  half  blood  are 

of  relationship.  It  is  oar  further  opinion 


not  within  ^ 


mar v 1 ag e s be tween 
tine  prohibited 


degrees 


that  the 
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Reoorder  of  Deeds  for  the  City  of  St.  Louis  Is  authorized  to 
record  articles  of  incorporation  and  other  documents  relating 
to  corporations  by  the  making  of  photostatic  copies  of  such 
documents. 


Respectfully  submitted, 

/ 

DAVIT'  DONE  ELLY 

. Assistant  Attorney  (Tenoral 

APPROVED: 


J.  V . TAYLOR 
Attorney  General 
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Count;  Cj ourt  of  Bonn©  bounty  cannot  xu^kc.  allow- 
ance i'p  Probate  Court  of  more  than  fl&OOoQO  per 
year  i or  clerks,  assistants  and  stenographers. 
Recorder  of  Deeds  of  Boone  County,  whose  terra  ex 
pired  January,  1947,  is  liable  to  county  for  fee 
received  by  him  in  1945  and  1946  in  excess  of 
$4000.00  plus  payments  to  necessary  deputies  and 
assistants  for  each  year. 


January  25,  1947 


honorable  Howard  B. 
Prosecuting  Attorney 

Bopne  County 
Columbia,  Missouri 


Lan 


Dear  Sir: 


This  is  in  reply  to  yon r letter  of  recent  date,  request- 
ing an  official  opinion  of  this  department,  and  reading  as 

follow®  t 

;•  ' "Boone  County  has  an  assessed,  valuation  of 
more  than  tlB, 000,000. 00  but  less  than 
. ■ 030,000,000.00,  The  Probate  Judge  of  this 

county  has  requested  that  X write  you  for 
an  opinion  as  to  the  payment  of  clerks,  as- 
sistants and  stenographers  in  his  office, 

Prior  to  the  enactment  of  Senate  Bill  to. 

-so  - • ' 19#  by,  the  Sixty-third  General  Assembly, 

this  office  was,  strictly  a fee  office..  Our 
County  Court  allowed  to  the  Probate  Judge 
for  stenographic  and  typing  service  the  sum 
of  $100.00  per  month.  This  was  paid  in  ad- 
dition to  the  compensation  of  the  judge  and 
clerk  which  was  derived  from  the  fees  of  the 
office. 

’'Under  the  provisions  of  Senate  Bill  ho,  19&, 
an  allowance  of  not  to  exceed  -~>1 , GOO . 00  is 
made  for  such  services.  The  Probate  Judge  of 
this  county  has  made  a request  in  his  budget 
for  1947  for  an  additional  allowance  for 
clerical,  stenographic  and  typing  service,  ir 
addition  to  the  '1,600.00.  This  request  is 
based  on  the  provisions  of  Section  2004,  R» 

Mo.  1939,  which  makes  it  incumbent  upon  the 
judge  of  the  Probate  Court  to  see  that  the 
records  of  the  court  are  properly  kept,  and 
on  the  provisions  of  section  2447 , R»  0*  Mo • 


n 
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1939  which  makes  it  the  duty  of  the  county 
to  pay  certain  expenses  designated  as  ’neces- 
saries. ’ 

"An  opinion  was  rendered  in  the  year  1945  'by 
your  office  stating  that  the  word  ’neces- 
sarie  ’ included  stenographic  and  typist  hire, 
and  ruled  that  the  Probate  Clerk  could  receive 
a salary  from  the  county  for  stenographic  and 
typing  service,  in  addition  to  the  amount  re- 
ceived by  her  as  clerk  from  the  Probate  Judge, 

"The  questions  submitted  are: 

"1.  Can  the  County  Court  make  an  allowance  to 
the  Probate  Court  of  more  than  $1,$00.00  for 
deputy,  clerical,  assistants  and  stenographic 
help? 

”2.  If  so,  can  this  be  paid  to  the  clerk . for 
stenographic  and  typing  service,  in  addition 
to  the  amount  paid  her  as  clerk? 

"3.  ’hat  effect,  if  any,  does  deviate  Bill  Mo, 

19$  have  on  your  prior  opinion  which  was  is- 
sued in  1945? 

"4.  If  your  answer  to  question  Mo,  1 is  yes, 
must  the  County  .Court  make  an  allowance  above 
91, $00.00  upon  the  proper  showing  that  such 
expense  is  necessary  in  the  proper  operation 
of  the  office  and  in  the  keeping  of  the  records 
thereof? 

'•'Your  attention  to  this  matter  will  be  greatly 
appreciated,  because  the  Count y Court  is  .now 
passing  on  the  budget  requirements  of  the  vari- 
ous offices  of  the  county . r‘ 

Section  5 of  senate  Committee- Substitute 'for  donate  Bill 
No.  19$  of  the  63rd  General  Assembly  provides,  in  part,  as  fol 
lows : 

•'In  all  counties  now' or  hereafter  having  more 
than  30,000  inhabitants,  the  probate  judge 
shall  appoint  their  own  clerks,  assistants, 
and  stenographers,  and  shall  determine  their 
' number  and  their  salaries  by  order  of  record, 
and  may  remove  them  when  in  the  discretion  of 
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such  judges  it  is  deemed  advisable.  All 
salaries  of  such  judges  and  their  appointees' 
shall  be  paid  monthly  by  the  county,  upon 
requisition  issued  by  the  judge  of  such 
eourt.  In  all  counties  now  or  hereafter 
having  more  than  30,000  and  less  than  70,000 
inhabitants,  the  total  salaries  of  all  clerks , 
assistants  and  stenographers  in  the  probate 
court  for  any  one  calendar  year  shall  not  ""fa ) 
in  counties  witn" an  assessed  valuation  ox 
$1$, 000, 000'  or  less  exceed  the  sum  of  ,11200.- 
00;  (h)  in  counties  with  an  assessed  valuation 
of  more  than  gig, PC? 07055  and  not  more  than 
.307000,000  exceed  the  s urn  of  ■<,;! 800 ; * * * < 

( l-j  apha  sis  our  s ." j 


It  will  be  noted  that  the  opinion  which  you  refer  to  in 
your  letter  was  not  based  upon  either  Section  2004  or  Section 
2447,  IV. * S.  Ho*  1939,  but  -was  based  upon  the  ruling  of  the  court 
in  the  case  of  Rinehart  v.  Howell  County,  34$  Mo.  421,  153  0*  W, 
(■2d)  3$1*  The  opinion  held,  in  part,  as  follows : 

nThe  Rinehart  case  is  authority,,  we  think* 
for  the  conclusion  that  if  a county  court  de- 
termines that  stenographic  services  for  a 
county  officer  are  necessary  for  the  proper 
conduct  of  the  duties  of  such  officer,  such 
services  can  be  paid  for  by  the  county  court 
out  of- the  county  revenues,  and  further  that 
if  stenographic  services  are  in  fact  indis- 
pensable to  the  proper  functioning  of  a coun- 
ty office,  and  the  county  court  refuses  to 
provide  same,  and  the  officer  is  compelled  to 
provide  them  himself,  then  such  officer  can 
recover  from  the  county  his  .reasonable  and 
actual  expenditures  for  such  services.  Wheth- 
er stenographic  services  are  indispensable  to 
any  county  officer  is  a question  of  fact  to  be 
determined  in  the  first  instance  by  the  county 
court,  and  if  that  body  acts  arbitrarily  in 
such  determination,  then  by  a court  of  law  in 
s.  suit  by  the  officer  for  recovery  of  his  ex- 
penditures for  such  services. fi 


The  holding  in  the  opinion  above  quoted  was  arrived  at  on 
the  basis  of  the  fact  that  if  it  could  be  established  as  a fact 
that  such  help  was  indispensable  to  the  proper  functioning  of 
the  public  office  of  probate  judge,  it  became  the  duty  of  the 
county  court  to  furnish  such  help. 
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Senate  Committee  Substitute  for  Senate  Bill  Ho.  196  is 
a direct  expression  of  the  legislative  determination  of  the 
maximum  amount  of  ooney  necessary  to  be  expended  for  the  pay- 
ment of  clerks , assistants  and  stenographers  necessary  for  - 
the  proper  conduct  of  the  office  of  probate  judge. 


However,  even  if  it  were  held  that  Sections  2004  and 
2447,  R.  0.  Bo.  1939,  authorize  or  provide  any  basis  for  a 
claim  for  additional  deputies,  clerks,  assistants  and  stenog- 
raphers, such  provisions  would  be  in  conflict  with  that  part 
of  Senate  Committee  Substitute  for  Senate  Bill  Co.  19$  which 
provides  that  ’the  total  salaries  of  all  clerks,  assistants 
and  stenographers  in  the  probate  court  for  any  one  calendar 
year  shall  not  * * * in  counties  with  an  assessed,  valuation 
of  more  than  .^1$, 000,000  'and  not  more  than  v 30, 000, 000  exceed 
the  sum  of  BloOQ. !! 


A rule  of  statutory  construction  is  found  in  ft ate  v. 
Gehner,  2$0  o»  416,  1.  c.  416 , where  the  Supreme  Court  of 
Missouri  said: 

ffT  there  there  is  one  statute  dealing  with  a 
subject  in  general  and  comprehensive  terms, 
and  another  dealing  with  a part* of  the  same 
subject  in  a more  minute  run  definite  way, 
the  two  should  be  read  together  arid  harmon- 
ized, if  possible,  with  a view  to  giving  ef- 
fect to  a consistent  legislative  policy;  but, 
to  the  extent  of  any  necessary  repugnancy 
between  them,  the  special  will  prevail  over 
the  general  statute,  "Where  the  special  stat- 
ute is  later,  it  will  be  regarded  as  an  ex- 
ception to  or  qualification  of  the  prior  gen- 
eral one,  and,  where  the  gener  1 act  is  later, 
the  special  act  will  be  construed  as  remaining 
an  exception  to  its  terms  unless  it  is  re- 
pealed in  express  words  or  by  necessary  impli- 
cation. ' 36  Cyc.  p.  1151  •** 

Senate  Committee  Substitute  for  Senate  Bill  ho.  19$  is  a 
specific , clear  ami  definite  determination  by  the  Legislature 
of  this  state  of  the  amount  to  be  paid  in  counties  of  a speci- 
fied population  for  clerks,  assistants  and  stenographers  in  the 
probate  court.  This  bill  must  be  regarded  as  a special  provi- 
sion which  prevails  over  the  provisions  of  sections  2004  and 
2447,  R.  S.  Mo,  1939.  Such  bill  governs  the  maximum  amount  to  1 
be  paid  to  such  cler's,  assistants  and  stenographers  in  the 
counties  covered  by  the  provisions  of  this  bill,  and  the  county 
court  cannot  increase  the  amount  provided  by  this  statute. 
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The  second  request  in  your  communication  is  in  regard  to 
the  right  of  the  recorder  of  deeds  whose  term  expired  in  Janu- 
ary, 1947 » to  withhold  from  the  fees  received  by  him  an  amount 
greater  than  §4000.00  plus  the  necessary  payment  for  deputies 
and  assistants  for  each  year. 

-Section  13167,  U.  3.  Mo.  1939,  provides  as  follows: 

w'fhe  recorder  of  each  county  in  which  the 
offices  of  recorder  of  deeds  and  clerk  of 
the  circuit  court  are  separate  shall  keep  a 
full,  true  and  faithful  account  of  all  fees 
of  every  kind  received,  and  make  a report 
thereof  every  year  to  the  county  court;  and 
all  the  fees  received  by  him,  over  and  above 
the  sum  of  four  thousand  dollars,  for  each 
year  of  his  official  term,  after  paying  out 
of  sucK  fees  and  emoluments" sucE  amounts  for 
deputies  and  assistants  in  *hls  of  rice  as  the 
county  court  may  deem  necessary,  "shall  be 
paid  into  the  county  treasury,  to  form  a part 
of  the  jury  fund  of  the  county."  (fmphasis 
ours.) 

Section  1 of  House  Bill  No.  772  of  the  63rd  General  Assem- 
bly provides  as  follows : 

"The  recorder  in  counties  of  the  third  class, 
wherein  there  shall  be  a separate  circuit 
clerk  and.  recorder,  shall  keep  a full,  true 
and  faithful  account  of  all  fees  of  every 
kind  received,  and  make  a report  thereof  every 
year  to  the  county  court;  and  all  fees  re- 
ceived by  him,  over  and  above  the  sum  of  4000 
except  those  set  out  in  Section  2 hereof,  for 
each  year  of  his  official  term,  after  paying 
out  of  such  fees  and  emoluments  such  amounts 
for  deputies  and  assistants  in  his  office  as 
the  county  court  may  deem  necessary,  shall  be 
paid  into  the  county  treasury.” 

The  maximum  amount  that  may  be  retained  in  any  one  year  by 
the  recorder  of  deeds,  exclusive  of  the  amount  paid  to  necessary 
deputies  and  assistants,  is  cltearly,  then,  set  out  in  the  stat- 
ute, and  such  payments  are  to  be  made  out  of  the  fees  received 
by  such  recorder  of  deeds.  It  is  specifically  provided  thart 
§4000.00  is. the  maximum  to  be  retained  in  any  one  year,  and  the 
surplus. over  §4000.00  in  any  one  year  cannot  be  applied  by  the 
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recorder  of  deeds  to  make  up  the  difference  between  the  54000.00 
maximum  allowed  and  the  amount  of  fees  actually  received  by  him 
during  another  year  of  his  term  of  office. 


It  is  provided  in  lection  131&7, 


1939,  and  in 


Section  1 of  House  Hill 
be  made  by  the  recorder 
of  the  fees  collected, 
the  amount,  if  any,  due 
to  the  county  each  year 
a surplus  of  fees  over 
to  necessary  deputies 
could  he  applied  to  make 
of  the  term  of  office 


no , 


77« 

the 


. mo, 

that  a report  o;  ch  year  shall 
county  court',  stating  the  amount 
Obviously,  this  report  is  made  so  that 
the  county-  may  be  determined  and  paid 
If  the  Legislature  had  intended  that 
4000.00,  exclusive  of  the  amount  paid 
and  assistants,  received  in  any  one  year, 
the  fees  amount  to  ',4000.00  each  year 
the  recorder , the  Legislature  would 


of 


j He?.  G 


he  recorder  of  deeds 


could 

1 Vs 


retain  out 


h ve  provided 

the  fees  of  his  office  •16,000. 00  for  each  term,  exclusive 
the  pay  of  rfecessary  deputies  and  assistants,  and  that  any 
balance  should  be  naif  to  the  county. 


of 

of 


In  the  case  of  -Harrington  v.  Git  of  ft.  Louis,  107  Ko, 

327,  a similar  statute  was  construed  regarding  this  point . 

The  Supreme  Court  said  in  that  case,  1 . c.  309-330: 

’'The.  act  of  lo79  relates  alone  to  the  com- 
pensation of  the  sheriff  of  the* city  of  St. 

Louis.  By  the  first  section  it  is  made  the 
duty  of  the  sheriff  to  keep  a full  itemized 
account  ’of  all  fees,  commissi one  and  emolu- 
ments accruing  to  hi  by  virtue  of  his  office, 
and  of  all  expenses,  inducing  the  pay  of  his 
deputies,  incurred  by  him  in  the  discharge  of 
the  duties  of . his  office. 1 Section  2 provides 
in  substance  that  he  shall,  at  the  end  of  each 
six  months , file  in  the  circuit  court  a state- 
ment of  his  receipts  and  expenses  for  such 
period  of  six  months;  and  it  is  made  the  duty 
01  the  court  to  audit  the  account.  • 


"The  third  section  provides:  ’ Such  sheriff, 
out  of  the  fees,  compensation  and  emoluments 
of  his  office,  may,  for  each  year  of  his  term 
of  office,  receive  and  retain  the  -sum  of 
$10 , GOO , over  and  above  all  such  expenses  as 
shall  be  allowed  to  him- in  his  settlements 
above  provided,  for;  and  all  .fees,  compensation 
and  emoluments  which  oh  all  be  collected  by 
any  sheriff,  or  by  his  successor  for  him , in 
excess  of  the  amount  which  such  sheriff  may 
receive  and  retain,  shall  be  paid  to  the 
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treasurer  of  the  city  of  St.  Louis,  for  the 
use  of  said  city. 1 


"There  can  be  no  doubt  but  the  statements  for 
each  of  the  two  official  terms  must  be  made 
the  same  as  if  the  terms  were  held  by  dif- 
ferent persons,  This  the  circuit  court  held. 
But  the  court  held  that  the  sheriff  could 
combine  his  accounts  for  the  two  years  of 
the  same  term.  The  result  of  this  ruling  was 
to  allow  the  sheriff  to  aggregate  the  re- 
ceipts for  the  two  years  of  the  same  term, 
then  deduct  the  expenses  for  deputy  hire,  and 
retain  for  his  own  compensation  „ 20,000 , the 
excess,  if  any,  to  be  paid  over  to  the  city. 

In  this  ruling  the  court  erred.  The  section 
of  the  constitution  before  quoted  declares  in 
plain  terms  that  the  fees  of  no  such  officer, 
exclusive  of  salaries  actually  paid  to  his 
deputies,  shall  exceed  the  sum  of  -.,>10,000, 
for  any  one  year.  This  does  -ot  mean  that 
the  lees , over  and  above  deputy  hire, .shall 
no ^ exceed  >20 ,000  for  two  years.  The  law 
.itself  divides  the  official  term  into  years 
for  all  the  purposes  of  applying  the  limita- 
tion as  to  the  amount  of  fees  which  the 
sheriff  may  retain.  Each  year  of  the  offi- 
cial term  stands  by  itself.  It  follows  that 
the  sheriff  must  render  a separate  account  of 
receipts  and  expenses  for  each  year,*  When 
the  fees  for  the  particular’  year  reach  the 
amount  of  .>10,000,  with  expenses  added,  the 
balance  must  be  paid  over  to  the  city.  The 
excess  of  one  year,  cannot  be  carried  into 
another  year  for  the  purpose  of  bringing  the 
fees  of  that  year  up  to  ;>10 , 000 , with  deputy 
hire  added.  It  is  not  the  object  of  this  law 
to  make  the  clear  compensation  of  the  sheriff 
|10,GQ0,  per  annum.  His  compensation  for  each 
year  must  come  from  the  fees  and  emoluments  of 
the  office  for  that  year,  but  when  they  reach 
the  clear  sum  of  >10,000,  the  balance  must  be 
paid  over  to  the  city." 

Section  13125,  K.  S.  i o.  1939,  provides  as  follows: 

"The  recorder  shall  not  be  bound  to  make  any 
record  for  which  a fee  may  be  allowed  by  law, 
unless  such  fee  shall  have  been  paid  or  ten- 
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dered  by  the  party  requiring  the  record  to 
be  made . n 

From  the  provisions  of  Section  13135 , it  is  evident  that 
no  contention  can  be  made  by  the  recorder  that  part  of  the  fees 
received  in  1945  or  1946  were  earned  in  prior  years  but  not 
collected  until  1945  and  1946.  Therefore,  the  case  of  Allen  v. 
Cowan,  96  Mo,  193,  is  not  applicable  to  the  facts  in  the  present 

Cel  3 © • 


The  claim  of  the  recorder  that  be  is  entitled  to  retain 
fees  received  in  1945  and  1946  in  excess  of  the  $4000,00  maxi- 
mum limit,  exclusive  of  necessary  pay  for  deputies  and  assis- 
tants, because  of  the  fact  that  he  allegedly  rendered  service 
to  soldiers  without  charge  ir:  various  years  of  his  t^rm,  is 
without  merit.  The  general  rule  regarding  the  compensation 
any  public  officer  is  entitled  to  is  set  out  in  Nodaway  County 
v.  Kidder,  129  5.  ¥.  (2d)  357,  1.  c,  360: 

"The  general  rule  is  that  the  rendition  of 
services  by  a public  officer  is  deemed  to  be 
gratuitous,  unless  a compensation  therefor  is 
provided  by  statute,  If  the  statute  provides 
compensation  in  a particular  mode  or  manner, 
then  the  officer  is  confined,  to  that  manner 
and  is  entitled  to  no  other  or  further  com- 
pensation or  to  any  different  mode  of  secur- 
ing same.  Ouch  statutes,  too  must  be  strictly 
construed  as  against  the  officer.  State  ex 
rel,  Evans  v.  Gordon,  245  Mo,  12,  23,  149  0,  .4, 

633;  King  v,  Riverland  Levee  Dish. , 213  Mo, 

App.  490,  493,  279  S.  M?.  195 ; 196;  State  ex 
rel,  Yi/edeking  v.  McCracken,  60  Mo,  App,  650, 

656. 

"It  is  well  established  that  a public  officer 
claiming  compensation  for  official  duties  per- 
formed must  point  out  the  statute  authorizing 
such  payment.  State  ex  rel,  Buder  v.  Hackmann, 

305  Mo.  342,  265  3,  W.  532,  534;  State  ex  rel, 

Linn  County  v.  Adams,  172  Mo.  1,  7,  72  3.  W . 

655;  Williams  v.  Chariton  County,  «5  Mo.  645. " 

In  State  v.  Nolte,  180  S.  k.  (2d)  740,  1.  c.  741,  the  Supreme 
Court  said: 

» * * * j.;xtra  compensation  for  extra  services 
must  be  expressly  authorized,  See  Wodaway 
County  v.  Kidder,  344  Mo.  795,  129  S.  Iv.  (2d) 

357.  * * * " ' 
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The  opinion  of  this  office  rendered  to  George  Spencer, 
Prosecuting  Attorney  of  Boone-  County,  under  dr.'te  of  July  5, 
1946,  covers  specifically  the  services  of  the  recorder  of 
deeds  in  connection  with  "work  done  for  soldiers,"  f'or  which 
the  county  is  .liable  and  for  which  the  county  pays  the  re- 
corder. 

Under  the  rule  above  set  out , and  in  view  of  the  opinion 
of  this  office  of  July  5,  1946,  it  is  clear  that  the  county 
is  not  to  pay  any  fees  or  to  allow  any  fees  to  the  recorder 
for  alleged  "free  work  done  for  soldiers"  during  the  years 
1942,  1943  and  1944. 

•We  are  enclosing  a copy  of  an  opinion  of  this  office 
rendered  under  date  of  November.  20,  1945,  to  Robert  Nie  drier , 
Prosecuting  Attorney  of  St.  Charles  County,  regarding  the 
payment  of  additional  help  in  the  recorder’s  office  for  re- 
cording service  discharges.  It  will  he  noted  that  this 
opinion  holds  that  the  payment  of  such  help  is  to  be  made  out 
of  the  fees  which  the  recorder  receives  for  his  services. 

In  the  case  of  State  ex  rel.  v.  King,  136  Mo,  309,  1.  c. 
319,  the  Supreme  Court  said: 

t?  * * * Four  thousand  dollar's  was  fixed  as 
the  amount  tire-  recorder  was  capable  of  earn- 
ing at  the  established  charges ; and,  when  the 
fees  for  work  required  to  Ire  done  exceed  that 
sum,  it  is  a fair  presumption  that  assistance 
would  be  necessary.  If  necessary,  the  consti- 
tution and  statute  clearly  intend  that  assis- 
tants  should  be  employed  and  paid." 

This  statement  by  the  court  clearly  shows  the  construc- 
tion of  the  statute  by  the  court  to  be  that  the  payment  of 
assistants  in  the  office  of  recorder  of  deeds  should  be  paid 
out  of  fees  received  by  the  recorder,  be  are  unable  to  find 
any  authority  for  the  payment  of  any  assistants  to  the  recorder 
of  deeds  except  out  of  fees  received  by  him. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  County  Court 
of  Boone  County  cannot  make  an  allowance  to  the  Pi’obate  Court  of 
that  county  of  more  than  $1300,00  per  year  for  deputy,  clerical, 
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assistants  and  stenographic  help. 

It  is  further  the  opinion  of  this  department  that  the 
Recorder  of  Deeds  of  Bodne  County,  whose  term  ended  January, 
1947,  is  liable  to  Boone  County  for  fees  received  by  him  in 
1945  and  1946  in  excess  of  D40Q0.00,  exclusive  of  payments 
to  necessary  deputies  and  assistants  for  each  year. 


Respectfully  submitted , 


C.  B . BURKS,  Jr. 

Assistant  Attorney  General 


APPROVED : 


J.  E. TAYLOR 

Attorney  General 
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MAGISTRATES:  Magistrate  to  act  in  temporary  absence 

of  police  judge,  but  not  entitled  to 
additional  compensation.- 


August  5,  1947 


FILED 

SJ 


Honorable  Howard  B.  Lang,  Jr* 

Prosecuting  Attorney 
Jjoone  County 
Columbia,  His sour i 

Attention:  Mr.  J*  Robert  Tull, 

Assistant  IJrbJTBOUtlng-  Attorney 

Bear  sir: 

This  is  in  reply  to  your  loiter  of  July  31.  1947, 
requesting  an  official  opinion  from  this  department,  which 
roads  as  follows: 


accordance  with  ow  conversation 
>■  of  yesterday,.  I am  writing  you  this 
letter,  requesting  art  opinion  as  to 
whether  or  not  the  Magistrate  "of  this 
county  is  the  person  qualified  to 
serve  as  Polico  Judge  during  the  sick- 
ness of  that  elected  officer. 

,rJ  would  appreciate  it  very  much  if, 
in  your  opinion,  it  is  possible  for  the 
Mayor  to  appoint  anyone  other  than  the 
Magistrate  to  serve  in  this  capacity. 

I am  making  tnis  request  since  the 
Magistrate  of  this  county  may  be  too 
busy  to  handlo  this  additional  work 
over  airy  extended  period  of  time," 

At  tlio  outset,  we  will  call  your  attention  to  two 
opinions  on  this  subject  previously  rendered  by  this  depart- 
ment. 


In  on  opinion  to  Honorable  Robert  IJ.  Buerklo,  Prosecu- 
ting Attorney  of  Capo  Girardeau  County,  dated  December  19, 
194G,  the  question  was  presented  as  to  whether  or  not  one 
person  could  hold  the  offices  of  magistrate  and  polico  judge 
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at  the  same  time.  It  was  held  that  such  an  arrangement  was 
in  violation  of  Beet ion  3 of  the  Magistrate  Law,  found  on 
page  768,  Laws  of  1945,  which  prohibits  magistrates  from 
receiving  additional  compensation.  This  ruling  contemplated 
permanent  offices  'with  compensation,  and  was  based  solely  on 
the  compensation  factor. 

In  an  opinion  rendered  to  Honorable  Edwin  VI,  Mills, 
Prosecuting  Attorney  of  St*  Clair  County,  dated  December  6, 
1946,  it  v/as  held  that  a magistrate  could  not  hold  the  posi- 
tion of  mayor  of  the  city  even  though  he  received  no  com- 
pensation as  mayor.  This  ruling  also  contemplated  permanent 
offices,  but  was  based  on  the  fact  that  these  two  offices 
were  inherently  incompatible  and  within  the  rule  that  one 
person  cannot  hold  two  incompatible  offices  at  the  same  time* 

The  questions  presented  in  your  request  concern  the 
situation  where  a police  judge'  is  sick  or  otherwise  tempo- 
rarily absent  from  his  office*  Your  attention  Is  directed 
to  Section  6905,  Mo.  PUG.A.,  which  reads  In  part  as  follows: 

If  If  the  police  judge  be  absent, 

sick  or  disqualified  from  noting,  the 
mayor  shall  designate  a justice  of  the 
peace  of  the  said  city  to  act  as  police 
judge  until  such  absence  or  disqualifi- 
cation 3hall  cease:  Provi ded*  however* 
that  should  a vacancy  happen  in  the 
office  of  police  judge  at  a greater  time 
than  six  months  before  a general  munici- 
pal election,  then  a special  election 
shall  be  held  to  fill  such  vacancy } and 
in  case  of  vacancy  in  said  office  of 
police  judge  within  less  than  six  months 
of  a general  municipal  election,  the  same 
shall  be  filled  by  some  justice  of  the 
peace  or  other  competent,  eligible  person 
of  the  city,  to  be  appointed  by  the  mayor,1’ 

donate  Bill  Uo,  581  of  the  63rd  General  Assembly,  found 
at  page  1079  of  the  Laws  of  1945,  provides  that; 

"whenever,  in  any  statute,  the  word 
’justice*  (referring  to  justice  of  the 
peace ) or  the  words  ’justice  of  the 
peace’  appear,  said  word  or  words  shall 
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hereafter  be  deeded  to  include  and  refer 
to  ’magistrate,’  unless  there  be  something 
in  the  subject  or  context  x^pugnant  to 
such  construction.” 

In  view  of  the  above  provisions , the  mayor  of  a city  of 
the  third  class  may  designate  a magistrate  to  act  as  police 
judge  in  the  temporary  absence,  sickness  or  disqualification 
of  the  regular  police  judge.  However,  under  the  provisions 
of  Geetion  3 of  the  Magistrate  Law,  supra,  a raagi3ti*atfe  so 
designated  cannot  receive  compensation  for  such  additional 
services.  This  conclusion  does  not  conflict  with  those 
reached  in  the  opinions  previously  discussed  because  there 
is  no  incompatibility  between  the  two  offices  since  appeals 
from  the  police  court  go  directly  to  the  circuit  court  and 
the  magistrate  will  ndt  receive  compensation  for  his  service 
as  acting  police  judge. 

How  with  regard  to  your  further  question  as  to  whether 
or  not  the  mayor  is  authorized  to  appoint  anyone  other  than 
a magistrate  to  servo  as  acting  police  judge,  we  again  call 
your  attention  to  Gection  G905,  supra.  -If  the  police  judge 
be  absent,  3ick  or  disqualified  from  acting,  the  mayor  shall 
designate  a justice  of  the  peace  (magistrate ) to  act.  'X'li© 
only  alternative  is  in  the  case  of  a vacancy  in  the  office 
of  the  police  judge  within  six  months  of  a general  municipal 
election,  and  then  the  vacancy  may  be  filled  either  by  the 
magistrate  ox-  some  other  eligible,  competent  person  of  the 
city,  to  be  appointed  by  the  mayor.  Therefore,  it  is  clear 
that  only  a magistrate  may  fill  a temporary  vacancy  in  said 
office,  and  this  provision  has  been  strictly  construed  in 
the  ease  of  City  of  Cape  Girardeau  v,  Goehring,  12  G.W.  (2nd) 
761,  where  the  court  said  at  page  762: 

”The  first  question  presented  is  whether 
or  not  John  I,  sample,  who  was  acting 
as  police  judge  at  the  time,  had  any 
jurisdiction  or  author! ty  to  act  in  the 
premises  in  any  manner.  Gection  8246, 

R.S.  of  Mo.  1919,  provides,  among  other 
things,  that  if  the  police  judge  be 
absent,  sick,  or  disqualified  from  act- 
ing, the  mayor  shall  designate  a justice 
of  the  peace  of  the  said  city  to  act  as 
police  judge  until  such  absence  or  dis- 
qualification shall  cease.  If  the  office 
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of  the  police  judge  is  vacated,  then  any 
suitable  person  may  be  appointed  to  fill 
this  office.  In  this  case  there  was  no 
vacancy  in  the  office  of  police  judge. 

The  evidence  clearly  discloses  that  there 
was  an  absence  from  office  of  the  police 
judge.  In  such  case  the  appointing  power 
has  the  authority,  under  the  statute,  to 
-designate  a justice  of  the  peace,  only, 
to  act.  In  this  case  the  record  clearly 
discloses  that  no  such  action  was  taken 
and  that  Mr,  sample,  who  was  not  a justice 
of  the  peace,  was  appointed  to  perform  the 
office  of  the  police  judge,  ‘.this  statute 
(section  8246,  R.S.  of  Mo.  1919)  applies 
to  cities  of  the  class  in  question,” 

sVe  realize  that  this  conclusion  will  result  in  a hardship 
on  the  magistrates  in  counties  having  only  one  magistrate,  not 
only  because  of  the  time  required  in  exercising  the  functions 
of  the  police  court  but  that  an  added  compensation  is  prohib- 
ited by  statute.  However,  in  view  of  the  fact  that  this  situa- 
tion has  arisen  in  other  counties,  and  will  undoubtedly  again 
arise  in  the  future,  we  submit  that  it  is  ond  for  legislative 
consideration  and  action. 

Conclusion* 

Therefore,  it  is  the  opinion  of  this  department  that  a 
magistrate  of  the  county  is  tho  only  person  qualified  to  act 
in  the  temporary  absence  or  sickness  of  the  judge  of  tho 
police  court  in  cities  of  the  third  class,  Magistrates  act- 
ing in  this  capacity  are  not  entitled  to  receive  additional 
compensation. 


Respectfully  submitted. 


APPROVED: 


DAVID  DOHIHLDY 

Assistant  Attorney  General 


J.  E.  TAYLOR 

Attorney  General 
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LOTTERIES:  Prize  awarded  by  chance  to  holder  of  coupon  given  with 

purchase  of  merchandise. 


October  23,  1947 


Mr.  Howard  B.  Lang,  Jr. 

Prosecuting  Attorney 
Boone  County 
Columbia,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  request  for  an  official 
opinion  which  reads  as  follows: 

"i  would  like  an  opinion  upon  the  legality 
of  the  scheme  known  as  'Appreciation  Day' 
which  is  described  in  the  enclosed  pamphlet." 

The  scheme  known  as  "Appreciation  Day"  as  described  in  the 
pamphlet  which  you  enclosed  is  as  follows: ' 

The  merchants  of  a community  contribute  each  week  to  a fund 
known  as  the  Community  Treasure  Chest.  These  merchants,  with 
each  purchase  by  a customer  of  twenty-five  (,25$S)  cents  or  more, 
give  to  the  customer  a percentage  coupon,  the  percentage  being 
based  upon  the  size  of  the  purchase.  The  customer's  name  and 
address  is  placed  upon  the  back  of  the  coupon  which  is  placed  in 
a box.  Once  a week  a drawing  is  held  and  a coupon  is  selected 
from  the  box.  If  the  person  whose  name  is  selected  is  present 
he  is  asked  an  allotted  number  of  questions  according  to  the 
amount  of  his  percentage  coupon.  If  the  person  correctly  answers 
any  or  all  of  the  questions  then  he  receives  a prize  in  propor- 
tion to  the  amount  of  his  percentage  coupon  and  the  correct  an- 
swers. If  he  fails  to  answer  any  of  the  questions  the  fund  goes 
over  until  the  next  week.  If  the  person  is  not  present  then  no 
prize  is  awarded  and  the  amount  of  the  fund  which  would  have  been 
^awarded  is  added  to  the  prize  for  the  next  week. 

Section  39,  Article  III  of  the  Constitution  of  Missouri,  1945, 
provides,  in  part,  as  follows: 

"The  General  Assembly  shall  not  have 
power: 


****** 


"(9)  Authorization  of  Lotteries  or 
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Gift  Enterprises.-  -To  authorize  lotteries 
or  gift  enterprises  for  any  purpose,  and 
shall  enact  laws  to  prohibit  the  sale  of 
lottery  or  gift  enterprise  tickets,  or 
tickets  in  any  scheme  in  the  nature  of 
a lottery;  (Sec.  10,  Art.  XIV,  Const,  of 

1875)" 

Section  47°4j  R.S.  Mo.  1939,  provides  as  follows: 


"Establishing  lottery-penalty 

"if  any  person  shall  make  or  establish,  or 
aid  or  assist  in  making  or  establishing, 
any  lottery,  gift  enterprise,  policy  or  scheme 
of  drawing  in  the  nature  of  a lottery  as  a 
business  or  avocation  in  this  state,  or  shall 
advertise  or  make  public,  or  cause  to  be  ad- 
vertised, or  made  public,  by  means  of  any  news- 
paper, pamphlet,  circular,  or  other  written  or 
printed  notice  thereof,  printed  or  circulated 
in  this  state,  any  such  lottery,  gift  enter- 
prise, policy  or  scheme  or  drawing  in  the 
nature  of  a lottery,  whether  the  same  is  being 
or  is  to  be  conducted,  held  or  drawn  within 
or  without  this  state,  he  shall  be  deemed 
guilty  of  a felony,  and,  upon  conviction, 
shall  be  punished  by  imprisonment  in  the 
penitentiary  for  not  less  than  two  nor  more 
than  five  years,  or  by  imprisonment  in  the 
county  jail  or  workhouse  for  not  less  than 
six  nor  more  than  twelve  months." 

It  is  well-settled  in  this  state  that  the  elements  of  a 
lottery  are  (1)  consideration;  (2)  prize;  (3)  chance.  State  v. 
Emerson,  318  Mo.  633*  1 S.W.(2d)  109;  State  ex  inf.  McKittrick  v. 
Globe  Democrat  Pub.  Co.,  341  Mo.  86 2,  110  S.W.  (2d)  705*  The  fact 
that  there  is  a prize  present  in  the  scheme  described  above  can- 
not be  doubted. 

As  to  the  element  of  consideration,  it  is  equally  well-sett- 
led that  a scheme  whereby  a merchant  gives  a ticket  for  a drawing 
with  each  purchase  is  a lottery  because  the  element  of  consider- 
ation is  present. 

In  the  case  of  State  v.  Emerson,  318  Mo.  633*  1 S.W. (2d)  109, 
the  Supreme  Court  had  before  it  a scheme  or  device  whereby  a 
furniture  company  sold  contracts  for  $55*00  each  to  be  paid  on 
equal  installments  of  $1.00.  Each  week  a drawing  was  held  and 
the  holder  of  the  winning  number  paid  received  $55*00  worth  of 
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furniture  without  further  payment.  The  persons  who  did  not  win 
any  of  the  drawings  still  received  $55.00  worth  of  furniture  in 
payment  of  a like  amount.  The  court  held  that  the  payment  of 
the  weekly  installments  was  consideration  even  though  the  per- 
son not  winning  in  the  weekly  drawing  received  a full  value  for 
the  money  paid  in. 

In  State  v.  McEwan,  343  Mo.  213,  120  S.W.(2d)  1098*  the 
legality  of  “Bank  Night"  was  before  the  Supreme  Court.  The 
court  said:  (l.c.  1102) 

"In  38  C.J.  29 2,  Sec.  7,  it  is  said: 

‘Whatever  may  be  the  nature  of  the 
consideration  required  it  may  be  given 
either  directly  or  indirectly.  The 
benefit  to  the  person  offering  the 
prize  does  not  need  to  be  directly 
dependent  upon  the  furnishing  of  a 
consideration. * 

"Can  it  be  denied  that  the  requirement 
in  the  scheme,  that  all  persons  partici- 
pating in  ‘bank  night*  must  be  in  atten- 
dance, is  not  a revenue  producer  for  the 
theater?" 

Courts  of  other  states  have  held  that  a ticket  or  chance 
given  with  each  purchase  of  merchandise  constitutes  consideration 
within  the  meaning  of  the  lottery  law.  Featherstone  v.  Independ- 
ent Service  Station  Assoc.  (Tex.  Civ.  App.)  10  S.W.(2d)  124; 
Retail  Section  of  Chamber  of  Commerce  v.  Kieck,  128  Neb.  13* 

257  N.W.  493;  People  v.  Bloom,  227  N.Y.S.  225(reversed  on  other 
grounds)  248  N.Y.  582,  162  N.E.  533;  Market  Plumbing  and  Heating 
Supply  Co.  v.  Spang enb erg er,  112  N.J.L.  46*  169  A.  660. 

The  question  next  presents  itself  as  to  whether  the  element 
of  chance  is  present  in  the  scheme  "Appreciation  Day". 

Judge  Ellison  in  State  ex  inf.  McKittrick  v.  Globe  Democrat 
Pub.  Co.,  341  Mo.  862,  110  S.W.(2d)  705*  discusses  extensively 
the  question  as  to  what  constitutes  chance  in  a lottery  and  this 
case  is  perhaps  the  leading  case  in  the  United  States  upon  this 
question.  He  points  out  the  rule  in  the  United  States  and  in 
Missouri  which  is  that  chance  need  be  only  the  dominant  factor 
and  thereby  adopting  the  "dominant  chance"  rule  as  opposed  to 
the  "pure  chance  doctrine"  which  prevails  in  England  and  Canada. 
This  dominant  chance  rule  is  explained  at  l.c.  717  as  follows: 

"■*  -::-But  we  draw  the  conclusion 
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from  them  that  where  a contest  is 
multiple  or  serial,  and  requires 
the  solution  of  a number  of  problems 
to  win  the  prize,  the  fact  that 
skill  alone  will  bring  contestants 
to  a correct  solution  of  a greater 
part  of  the  problems  does  not  make 
the  contest  any  the  less  a lottery 
if  chance  enters  into  the  solution 
of  another  lesser  part  of  the  prob- 
lems and  thereby  proximately  in- 
fluences the  final  result.  In 
other  words,  the  rule  that  chance 
must  be  the  dominant  factor  is  to 
be  taken  in  a qualitative  of  causa- 
tive sense  rather  than  in  a quanti- 
tative sense.  * * * 11 

In  the  "Appreciation  Day"  scheme  a person  is  selected  by  a 
drawing  each  week,  ^his  choice  is  determined  entirely  by  chance 
and  the  fact  that  in  order  to  win  the  prize  certain  questions 
must  be  answered  does  not  in  any  way  take  away  the  inherent  evil 
in  the  scheme.  The  answering  of  the  questions  is  merely  an  ancil 
lary  or  incidental  element  as  compared  to  the  selection  of  the 
name  from  the  box  which  contains  all  of  the  coupon  holders.  It 
is  our  opinion  that  chance  is  a dominant  factor  in  the  scheme 
mentioned. 

In  view  of  what  has  been  said  above  it  will  be  seen  that 
"Appreciation  Day"  contains  all  the  essential  elements  of  a 
lottery  that  is,  consideration,  prize  and  chance  and,  therefore, 
such  scheme  is  illegal  in  Missouri. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  a 
scheme  whereby  the  merchants  of  a community  contribute  to  a fund 
from  which  a prize  is  paid  each  week  to  the  holder  of  the  coupon 
drawn  from  a box,  which  coupons  are  obtained  with  each  purchase 
from  the  merchants  contributing  to  the  fund,  is  a lottery  even 
though  the  person  whose  name  is  drawn  must  answer  certain  ques- 
tions in  order  to  obtain  the  prize. 

Respectfully  submitted, 

ARTHUR  M.  0* KEEFE 

Assistant  Attorney  General 

APPROVED: 


J.E. TAILOR 
Attorney  General 


ELECTIONS:  Failure  to  hold  township  elections  on  the  date  as 
provided  by  statute  does  not  permit  the  holding  of 
an  election  on  a subsequent  date  not  provided  by 
present  incumbent  officers  continue  to 
a°“'r'  office  and  discharge  their  duties  thereunder 

andXqualif iedUCCeSS°rS  Sre  elected  or  appointed 

April 


Honorable  Clinton  Lindley 
Prosecuting  Attorney 
Vernon  County 
Nevada,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  letter  dated  March  29,  1947* 
in  which  you  requested  an  opinion  relative  to  the  problem 
involved  when  a certain  township  fails  or  neglects  to  hold 
an  election  as  provided  for  in  Section  13944*  R.S.  Mo,  1939* 
Said  letter  reads  as  follows: 

"In  my  official  capacity  as  Prosecuting 
Attorney  of  Vernon  County,  Missouri,  I 
would  like  an  opinion  from  your  office 
on  the  following  set  of  facts: 

"In  Vernon  County,  Missouri,  a County 
under  Township  organization,  the  Town- 
^ ship  Officials  of  Washington  Township 
failed  or  neglected  to  provide  for 
facilities  for  the  Township  election  . 
on  March  25,  1947,  and  consequently  no 
election  was  he^d  or  officers  elected. 

"The  question  has  arisen  as  to  what  pro- 
cedure should  be  taken  for  the  election 
or  appointment  of  new  officers, 

"Will  you  please  advise  me  of  your  opin- 
ion as  to  the  proper  procedure?" 

Section  13944,  R.S.  Mo,  1939,  provides  for  township 
elections  in  all  counties  which  have  adopted  township  organi- 
zation law,  and  reads  as  follows: 

"The  citizens  of  the  several  townships 
in  all  counties  haring  adopted  the  town- 
ship organization  law  of  this  state,  who 
are  qualified  by  the  Constitution  and 
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laws  of  this  state  to  vote  at  general 
elections,  shall  assemble  biennially 
on  the  last  Tuesday  in  March  at  their 
usual  place  of  voting,  or  at  such  place 
in  their  respective  townships  as  they 
may  have  previously  agreed  upon,  for  the 
purpose  of  electing  township  officers  and 
such  other  officers  and  transacting  such 
other  business  as  may  be  necessary." 

It  is  to  be  noted  then  that  the  time  when  the  township  election 
in  your  case  should  have  been  held,  in  accordance  with  the  stat- 
ute, was  on  March  25,  1947*  The  township  officials  having  failed 
or  neglected  to  hold  such  election  at  that  time,  what  consequences 
naturally  follow? 

The  Legislature,  in  Article  4,  Chapter  101,  ft.S.  Mo.  1939,  < 

has  provided  for  and  set  out  how  township  elections  are  to  be 
held.  By  so  doing,  the  Legislature  has  delegated  certain  authority 
and  imposed  specific  duties  on  those  officials  entrusted  with  order- 
ing, calling  and  conducting  an  election.  Therefore,  by  such  specific 
delegated  authority  having  been  granted  to  these  public  officials 
by  the  Legislature,  we  feel  that  the  following  statement  from  43 
Am.  Jur.,  page  68,  is  applicable:  "In  general,  the  powers  and  duties 
of  officers  are  prescribed  by  the  constitution  or  by  statute,  or  both, 
and  they  are  measured  by  the  terms  and  necessary  implication  of  the 
grant,  and  must  be  executed  in  the  manner  directed  and  by  the  officer 
specified.  If  broader  powers  are  desirable,  they  must  be  conferred 
by  the  proper  authority.  * * Section  13944,  R.S.  Mo.  1939,  supra, 
says  that  the  citizens  of  the  township,  qualified  to  vote,  "shall 
assemble  biennially  on  the  last  Tuesday  in  March  at  their  usual 
place  of  voting,  or  at  such  place  in  their  respective  townships  as 
they  may  have  previously  agreed  upon,  for  the  purpose  of  electing 
township  officers  * * In  State  ex  rel.  Stevens  V.  tfurdeman, 

295  Mo.  566,  the  court  said  at  l.c.  586: 

The  statute  says  the  defendant  * shall 
be  entitled  to  be  discharged1  save  in  the  two 
excepted  situations,  supra.  Usually  the  use 
of  the  word  * shall*  indicates  a mandate,  and 
unless  there  are  other  things  in  a statute 
it  indicates  a mandatory  statute.  * * * * 

Applying  the  above  to  the  instant  case,  we  find  that  by  Article  4, 
Chapter  101,  K.S.  Mo.  1939,  there  is  a specific  provision  for  the 
election  to  be  held,  and  to  be  held  on  a certain  day;  and  there  Is 


Hon,  Clinton  Lindley 


-3- 


enumerated  the  various  officials  and  their  duties  in  carrying 
through  the  election  at  this  designated  time.  We  feel  that  such 
a statute  in  this  case  is  subject  to  a mandatory  construction  as 
regards  the  time  for  holding  the  election. 

The  case  of  The  State  ex  rel,  McHenry  v,  Jenkins,  43  Mo, 

261,  involved  the  question  of  dispute  as  to  who  was  entitled  to 
the  office  of  clerk  of  the  county.  The  incumbent  had  been  elected 
in  1364  for  four  years.  The  office  had  been  declared  vacant  by  an 
ordinance  of  1365,  and  the  present  incumbent  had  been  appointed 
for  the  remainder  of  the  term.  There  was  a failure  to  hold  the 
election  in  1366  as  provided  in  the  Constitution,  and  there  was  an 
attempt  to  remedy  this  by  holding  one  in  1363.  The  court  said  at 

1 « c « 265 1 


"In  relation  to  relator's  second  claim,  that 
the  omission  to  hold  an  election  in  1366  can 
be  supplied  by  one  in  1363,  we  can  only  say 
that  it  is  a valid  one  if  the  law  provides 
for  any  such  election.  But  he  has  failed 
to  show  us  any  such  provision,  and  it  would 
be  difficult  to  give  legal  validity  to  a 
volunteer  election.  No  election  can  be  had 
unless  provided  for  by  lawT  flar'the'  law  makes 
no  provision  for "the  election  of  clerks  in 
1368,  such  election  is  wholly  void  and  of  no 
effect.  This  position  has  never  been  ques- 
tioned, In  The  State  v.  Robinson,  1 Kansas, . 

17,  a question  was  raised  as  to  the  validity 
of  an  election  for  governor,  and  it  was  held 
that  the  election  under  consideration  was  not 
provided  for  by  law,  that  the  person  elected 
could  not  take  the  chair,  and  that  the  previous 
governor  should  hold  over  until  the  next  general 
election.  No  case  has  been  known  where  a volun- 
teer election  has  been  held  valid,  even  though 
the  term  of  the  incumbent  had  expired." 
(Underscoring  ours.) 


Applying  this  holding  to  our  instant  case,  we  find  that  there  is 
no  law  providing  for  an  election  at  any  time  other  than  "biennially 
on  the  last  Tuesday  in  March." 

The  court,  in  the  Jenkins  case,  supra,  said  at  l.c.  265: 

"But,  as  there  was  no  such  election,  is  there 
a vacancy?  Or  if  not,  who  is  the  present 
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elerk?  By  the  terms  of  the  act  creating 
the  Kansas  City  Common  Pleas,  as  well  as 
by  the  constitutional  provision,  the  clerk 
shall  hold  his  term  until  the  election  and 
qualification  of  his  successor.  Thus  there 
is  no  vacancy,  and  Mr,  Vincent  holds  over.” 

Section  12,  Article  VII  of  the  1945  Constitution  provides: 

"Tenure  of  Off ice, --Except  as  provided  in 
this  Constitution,  and  subject  to  the  right 
of  resignation,  all  officers  shall  hold 
office  for  the  term  thereof,  and  until  their 
successors  are  duly  elected  or  appointed  and 
qualified." 

In  State  ex  rel.  v.  Brdwn  and  Barnett,  220  Mo.  App.  46$,  the 

court  said  at  l.c.  471:  * 

"The  law  is  well  settled  that  where  a public 
officer  is  elected  or  appointed  to  hold 
office  for  a definite  period,  and  until  his 
successor  is  appointed  or  elected  and  quali- 
fied, failure  to  appoint  or  elect  a successor 
at  the  end  of  such  period  does  not  work  a 
vacancy.  (State  ex  rel.  Lusk,  13  Mo,  333; 

State  ex  rel.  Stevenson  v.  Smith,  £7  Mo. 

15#*)  It  follows  that  the  incumbent  properly 
holds  until  his‘  successor  is  elected  or 
appointed  and  qualified,  and  it  is  then  only 
that  his  term  expires.  (State  ex  rel.  Robin- 
son v.  Thompson,  3&  Mo.  192;  State  ex  rel.  v, 
Ranson,  73  Mo.  597.)" 

Section  13962,  R.  S.  Mo.  1939 » reads  as  follows: . , 

"Whenever  any  township  shall  fail  to  elect 
the  proper  number  of  officers  to  which  such 
township  may  be  entitled,  or  when  any  person 
elected  or  appointed  shall  fail  to  qualify, 
or  when  any  vacancy  shall  happen  in  any 
township  office  from  any  cause,  it  shall  be 
lawful  for  the  township  board  to  fill  such 
vacancy  by  appointment,  and  the  person  so 
appointed  shall  hold  the  office  and  discharge 


Hon.  Clinton  Lindley 


-5- 


all  the  duties  of  the  same  during  such 
unexpired  term,  and  until  his  successor 
is  elected  or  appointed  and  qualified, 
and  shall  be  subject  to  the  same  penalties 
as  if  they  had  been  duly  elected:  Pro- 
vided, that  any  vacancy  in  the  office  of 
justice  of  the  peace  or  in  the  township 
board  shall  be  filled  by  appointment  of 
the  county  court." 

This  provision,  however,  cannot  be  directly  applicable  to  the 
case  as  you. present  it,  since  there  is  at  the  present,  according 
to  the  eases  above  quoted,  no  vacancies  in  any  of  the  township 
offices,  Including  the  township  board.  As  we  observed  in  the 
Brown  and  Barnett  case,  supra,  until  the  public  officer1 s "suc- 
cessor is  appointed  or  elected  and  qualified,  failure  to  appoint 
or  elect  a successor  at  the  end  of  such  period  does  not  work  a 
vacancy." 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  in  the 
case  as  presented  by  your  letter  where  there  is  a failure  to  hold 
the  election  on  the  day  provided  for  by  statute,  and  where  there 
is  no  provision  for  holding  a substituted  or  subsequent  election, 
the  present  incumbent  officers  continue  to  hold  office  and  dis- 
charge their  duties  thereunder  until  their  sucessors  are  duly 
elected  or  appointed  and  qualified.  Such  time  as  their  successors 
might  be  elected  would  be' at  the  next  election,  as  provided  for 
in  Section  13944,  R» S.  Mo.  1939 ; and  such  time  as  their  successors 
might  be  appointed  would  be  in  case  a vacancy  exists  and  appoint- 
ment is  made  as  provided  for  in  Section  13962,  R.S,  Mo.  1939. 


Respectfully  submitted, 


APPROVED: 


Win,  C.  CCCKHILL 
Assistant  Attorney  General 


T.  It  fiitiOR 

Attorney  General 
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MOTOR  VEHICLES:  ' Reciprocity  existing  between  the  States  of 

Missouri  and  Minnesota. 


April  17,  1947 


Honorable  William  G.  Lochmoeller 
Prosecuting  Attorney 
City  of  St.  Louis 
St.  Louis,  Missouri 


FILED 


P ar  Sir  j 


Reference  is  made  to  your  letter  of  recent  date,  request- 
ing an  official  opinion  of  this  office,  and  reading  as  follows: 

nA  question  has  arisen  concerning  the  re- 
quirement of  automotive  licenses  under  the 
system  of  reciprocity  mentioned  in  Section 
7763  of  the  Motor  Vehicle  Laws,  as  pub- 
lished in  1940,  and  inasmuch  as'  you  will  be 
asked  for  an  opinion  by  the  Merchants  Trans- 
fer Company,  with  offices  at  327  South 
Fourth  Street,  we  think  it  best  to  communi- 
cate the  facts  to  you  and  ask  that  you  favor 
us  with  the  benefit  of  your  assistance. 

nThis  concern  is  a Minnesota  corporation  and 
has  a Public  Service  Commission  permit  by  vir- 
tue of  which  they  travel  our  highways.  They 
operate  in  the  City  of  St.  Louis,  at'  the  ad- 
dress given  above,  a terminal,  and  the  ques- 
tion at  hand  has  arisen  by  reason  of  the  fact 
that  the  operator  of  one  of  their  trucks  was 
arrested  under  date  of  February  27,  1947,  while 
operating  one  of  the  units  of  the  Company  bear- 
ing: 1947  Minnesota  license  plates. 

"Section  776$  establishes  a system  of  reci- 
procity which  is,  however,  qualified  by  the 
Minnesota  Statute  which  like  ours  grants, 

’ - full  reciprocity,  except  for  motor  ve- 
hicles engaged  in  transporting  persons  or 
property  for  hire  if  they  go  beyond  the  cor- 
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porate  limits  of  a border  municipality; 
also  except  trucks  and  tractor  trailer  units 
used  for  intra-state  hauling. ’ 

5,To  reach  St.  Louis  these  trucks  use  a route 
which  takes  them  down  through  the  northern 
part  of  the  State  by  way  of  Wentzville, 
thence  to  the  City,  and  it  is  my  humble  opin- 
ion that  in  view  of  the  Minnesota  Statute  of 
Reciprocity  they  require  Missouri  plates. 

The  manager  of  their  local  office,  however ? 
points  to  that  section  of  the  Missouri  Reci- 
procity Statute  which  reads  as  follows: 

"’Full  reciprocity  as  to  license  plates  to 
all  motor  vehicles.  Vehicles  operated  for 
hire  must  obtain  permit  from  Public  Service 
Commission,  Jefferson  City,  Missouri’.  As  1 
understand  it,  that  Section  merely  provides 
for  a certificate  of  convenience  and  neces- 
sity, but  in  no  wise  impairs  the  licensing 
regulations  which  fundamentally  are  designed 
to  raise  revenue,  which  in  turn  is  apportioned 
for  the  maintenance  of  streets  and  highways. 

This  concern  operates  a large  number  of  auto- 
motive units  which,  by  reason  of  their  size 
and  tonnage,  do  our  highways  no  little  harm, 
and  yet  if  their  theory  be  correct  they  are 
immune  from  bearing  their  proportionate  cost 
of  the  upkeep.  ‘ 

' "This  is  the  first  instance  of  its  kind  that 
has  been  directed  to  our  attention,  and  before 
we-  cause  an  investigation  to  be  made  to  de- 
termine if  there  are  others,  we  desire  the  bene- 
fit of  your  counsel  and  guidance." 

You  have  referred  to  Section  776$  of  the  Motor  Vehicle  Laws 
as  being  that  pertinent  to  the  matter  under  consideration.  We 
note  that  the  section  numbering  mentioned  was  that  found  in  the 
Revised  Statutes  of  1929,  the  present  statute  being  Section 
$375,  R.  S.  Mo.  1939- 

The  section  which  you  have  referred  to  is  known  as  the 
Missouri  Reciprocal  Statute  and  reads  as  follows: 

•fA  nonresident  owner,  except  as  otherwise 
herein  provided,  owning  any  motor  vehicle 
which  has  been  duly  registered  for  the  cur- 
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rent  year  in  the  state,  country  or  other 
place  of  which  the  owner  is  a resident  and 
which  at  all  times  when  operated  in  the 
state  has  displayed  upon  it  the  number 
plate  or  plates  issued  for  such  vehicle  in 
the  place  of  residence  of  such  owner  may 
operate  or  permit  the  operation  of  such  ve- 
hicle within  this  state  without  registering 
such  vehicle  or  paying  any  fee  to  this  state, 
provided  that  the  provisions  of  this  section 
shall  be  operative  as  to  a vehicle  owned  by' 
a nonresident  ofHshxs  state  only  to  the  ex- 
tent that  under  the  laws  of  the  state,  coun- 
try or  other  place  of  residence  of  such  non- 
resident owner  like  exemptions  are  granted 
to  vehicles  registered  under  the  laws  of  and 
owned  by  residents  of  this "state,”  (Emphasis 
ours. ) 

You  will  note  that  the  exemption  contained  in  the  statute 
quoted  is  granted  only  to  the  extent  that  the  state  of  domicile 
of  nonresidents  grants  exemption  to  residents  of  Missouri.  It, 
therefore,  becomes  pertinent  to  determine  what  reciprocal  exemp- 
tions are  granted  residents  of  Missouri  under  applicable  Minne- 
sota statutes. 

These  statutes  are  found  as  Sections  16S.1S  to  16S.23,  in- 
clusive, Minnesota  Statutes,  1945. 

Section  16S.1S  extends  reciprocal  permission  to  a nonresi- 
dent auto  owner  to  operate  a motor  vehicle  upon  the  public  high- 
ways of  the  State  of  Minnesota  upon  such  nonresident  having  com- 
plied with  the  registration  laws  of  the  state  of  his  domicile. 
Three  conditions  are  attached  to  the  grant  of  such  exemption 
from  the  Minnesota  registration  lavis:  (1)  That  similar  exemp- 
tions and  privileges  are  granted  to  motor  vehicles  registered 
under  the  laws  of  and  owned  by  residents  of  Minnesota,  (2)  that 
any  such  motor  vehicle,  when  so  operated  in  the  State  of  Minne- 
sota, display  all  license  number  plates  or  similar  insignia  re- 
quired by  the  laws  of  the  state  of  domicile,  and  (3)  that  the 
nonresident  motor  vehicle  owner  first  file  with  the  registrar 
of  motor  vehicles  of  Minnesota  a verified  statement  disclosing 
information  relative  to  the  ownership  and  description  of  the 
motor  vehicle,  together  with  an  agreement  that,  by  the  use  of 
the  highways  of  the  State  of  Minnesota,  such  nonresident  con- 
sents that  service  by  mail,  made  in  accordance  with  the  terms  of 
the  statute,  shall  amount  to  personal  service  upon  such  nonresi- 
dent in  the  event  of  litigation  arising  as  a result  of  the  op- 
eration of  such  motor  vehicle  within  the  State  of  Minnesota. 
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Section  163.19  authorizes  the  registrar  of  the  State  of 
Minnesota  to  issue  to  such  nonresident  a certificate  disclos- 
ing that  such  nonresident  is  entitled  to  operate  his  motor 
vehicle  upon  the  highways  of  the  State  of  Minnesota. 

Section  163.20  provides  penalties  for  fraudulent  regis- 
tration. 

Section  163,21  authorizes  the  registrar  of  motor  vehicles 
of  the  State  of  Minnesota  to  promulgate  such  rules  and  regu- 
lations as  may  be  reasonably  necessary  to  carry  out  the  provi- 
sions of  the  act. 

Section  163.22  subordinates  the  reciprocity  provisions  of 
the  Minnesota  statutes  to  all  laws,  treaties,  agreements  and 
policies  existing  between  Canadian  provinces  and  the  State  of 
Minnesota. 

Section  163.23  contains  the  limitations  generally  appli- 
cable to  the  grant  of  reciprocity  to  nonresident  owners.  We 
deem  it  pertinent  to  set  forth  this  section  verbatim: 

if Sections  163, 13  to  163.23  shall  not  apply 
to  a passenger  motor  vehicle  owned  by  a resi- 
dent of  any  state.  District  of  Columbia  or 
any  Canadian  province  temporarily  residing 
in  this  state  while  regularly  employed  there- 
in under  contract  for  a term  of  six  months 
or  more. 

"Every  non-resident , including  any  foreign 
corporation~c~a.rrying  on  business  except  as 
herein  provided  witfiin  thi s ' stat e and  owning 
and  operating  m such~business  any  motor  ve- 
hicle" in  intrastate  coimnerce  w±thTn~this 
state  sEaTT  be  required  toTegister  each  such 
vehicle  and  pay  the  same  tax  and  penalties, 
l f ' any ,"  therefor  as  is  required  with  refer- 
ence"! o like  ve'Ei'cTes  ownecT~by  residents  of 
.Minnesota,  ■ 

"The  reciprocity  privileges  provided  by  sec- 
tions 163.13  to  163,23  shall  apply  also  to 
raptor  vehicles  exclusively  used  as  school 
buses  and  not  for  hire.'’  (Emphasis  ours.) 

You  will  note  that  the  limitations  found  in  the  quoted  stat- 
ute, in  so  far  as  they  are  pertinent  to  the  matter  under  discus- 
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sion,  do  require  the  registration  and  payment  of  license  fees 
on  motor  vehicles  used  in  Minnesota  in  intrastate  commerce  by 
nonresidents  of  that  state.  Therefore,  under  the  terms  of  the 
Missouri  Reciprocity  Statute,  similar  requirements  would  exist 
with  respect  to  motor  vehicles  used  in  intrastate  commerce 
within  Missouri  and  owned  by  residents  of  Minnesota. 

Referring  to  your  letter  of  inquiry,  we  note  that  the 
Minnesota  corporation  mentioned  therein  operates  a terminal 
in  the  City  of  St.  Louis,  and  we  also  note  a further  refer- 
ence to  the  route  of  the  motor  vehicles  in  and  out  of  the  City 
of  St.  Louis  as  being  through  the  City  of  Went zvi lie.  We  are 
unable  to  determine  from  your  letter  of  inquiry  whether,  by 
these  references,  it  is  meant  that  the  motor  vehicles,  or  some 
number  of  them,  are  engaged,  in  intrastate  commerce  within  the 
State  of  Missouri,  Such  being  the  case,  our  conclusion  must 
necessarily  be  in  the  alternative. 

CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  under  the 
Missouri  reciprocal  registration  and  licensing  statutes,  motor 
vehicles  owned  bjr  a resident  of  the  State  of  Minnesota,  if  used 
solely  in  interstate  commerce  to  and  from  the  State  of  Missouri, 
are  exempt  from  the  Missouri  registration' and  licensing  laws, 
provided  that  such  motor  vehicles  have  been  duly  registered  and 
licensed  within  the  State  of  Minnesota, 

We  are  further  of  the  opinion  that  under  the  Missouri  re- 
ciprocal registration  and .licensing  statutes,  motor  vehicles 
owned  by  a resident  of  the  State  of  Minnesota,  if  used  in  any 
manner  in  intrastate  commerce  within  the  State  of  Missouri,  are 
subject  to  the  Missouri  registration  and  licensing  laws,  even 
though  such  motor  vehicles  may  be  duly  registered  and  licensed 
under  the  laws  of  the  State  of  Minnesota. 


Respectfully  ' submitted, 


AP  ROVED: 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


J.  E.  TAYLOR 

Attorney  General 
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Real  estate  owned  by  William  Newell  College  and  used 
exclusively  for  educational  purposes  is  tax  exempt. 
County  court  authorized  to  rebate  taxes  assessed 
against  property  owned  by  said  school. 


October  28,  1947 
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Honorable  Bart  M.  Lockwood 
Assistant  Prosecuting  Attorney 
Buchanan  County 
St*  Joseph,  Missouri 

Dear  Sirt 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  which  reads t 

"In  1941  the  Safeway  Stores  built  a grocery 
store  at  8th  & Mossanie  Sts*  In  this  city 
and  after  completing  it  and  opening  a gro- 
cery store  therein  sold  the  premises  to 
the  trustees  of  William  Jewell  College  as 
an  investment*  It  was  placed  on  the  assess- 
ment roily  of  the  county  by  the  assessor 
at  a valuation  of  Thirty  Thousand  Dollars 
and  assessed  regularly  each  year  by  the 
City  and  County  so  there  are  delinquent 
taxes  thereon  ever  since  amounting  to 
between  $1500  and  $2000*  due  the  City  and 
, t County  and  State* 

"William  Jewell  College  has  filed  a peti- 
tion, (Copy  enclosed*}  with  the  County 
Court  asking  'abatement  of  the  State  and 
County  taxes  so  assessed  thereon  claiming 
that  under  their  charter-  the  Constitution 
and  laws  of  Missouri  that  said  lands  are 
exempt  from  taxation* 

"As  the  atato  taxes  are  affect od  and  think- 
ing that  your  office  has  had  this  matter 
before  them  in  like  situations  we  would 
appreciate  your  opinion  on  these  two  ques- 
tions herein  involved,  to-wlti 

"1*  Are  Lots  Five  and  No.  26*feet  of  Lot 
Six  Block  One  Pates* s Addition  in  St. 

Joseph,  Buchanan  County,  Missouri,  owned 
by  the  Trustees  of  William  Jewell  College 
upon  which  the  Safeway  Stores  operate  a 
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grocery  store,  exempt  from  taxation? 

nZf  Has  the  County  Court  of  Buchanan 
f County  the  power  or  authority  (Under 
Sec*  24  Laws  1945  page  1789  or  any  other 
law)  to  order  such  abatement  or  grant  the 
exemptions  claimed?0 

It  has  long  been  held  by  the  courts  in  this  state  that 
land  owned  by  William  Jewell  College  is  exempt  from  taxation* 
An  attempt  was  made  to  make  certain  land  taxable  under  the 
claim  that  the  charter  of  said  school  did  not  specifically 
exempt  from  taxation  land  owned  by  said  school,  but  that  it 
was  tax  exempt  as  a result  of  an  act  of  the  Legislature  passed 
in  1851,  which  law  was  enacted  subsequent  to  the  granting  of 
the  charter  to  said  school,  and  that  the  Legislature  could 
thereby  repeal  any  such  legislative  grant  of  immunity  and  that 
said  Act  of  1851  was  repoaled  by  the  Constitutions  of  1865 
and  1876  and  by  subsequently  enacted  statutes*  In  Trustees 
of  Yfllllam  Jewell  College  vs*  Beavers,  Collector  of  Revenue 
Of  Worth  County,  Missouri,  171  S.W.  (Sd)  604,  351  Mo*  87,  the 
court  held  that  the  tax  exemption  clause  in  the  Act  of  1851, 
pertaining  to  said  college,  had  been  construed  as  a part  of 
the  charter  of  said  college  and  it  was  thereby  accepted  as 
such*  In  so  holding,  the  Supreme  Court  said,  l,c*  94: 

"In  State  ex  rol*  Waller  v.  Trustees  of 
Yillliam  Jewell  Collage,  234  Mo.  299,  136 
S*W,  397,  this  Court  en  Banc  did  construe 
these’  two  sections  together*  The  principal 
' quest ion  there  was  whether  the  tax  exemp- 

tion went  beyond  real  estate  owned  and 
Included  all  property;  although  this  same 
claim  of  repeal  of  this  exemption  by  the 
1865  and  1875  Constitutions  was  also  made 
and  that  would  have  subjected  all  property 
to  taxation*  This  court  therein  said  of 
Section  13  of  the  1849; Act,  that  It  was 
" *ft  legislative  declaration  * * * * to  the 
effect  that  the  property  of  this  corpora- 
tion was  to  be  devoted  to  a public  purpose j* 
that,  in  no  other  charter  of  that  period, 
are  * the  funds  of  the  institution  so  com- 
pletely impounded  for  public  purposes  as 
in  the  charter  before  us*j  that  *lt  has 
always  been  the  law  that  property  used  for 
state,  county,  municipal  and  other  public 
purposes  should  not  be  taxed* j and  that 
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* there  would  have  been  no  special  reason 
for  limiting  the  use  of  the  property  of 
this  corporation  strictly  to  educational 
purposes,  except  upon  the  theory  that  there 
was  a public  purpose  and  some  immunities 
might  be  expected  from  the  state.*  The 
court  then  held  that  * the  original  act 
authorized  the  gathering  together  of  an 
endowment  for  the  college*?  that  * the  fund 
thus  collected  was  limited  to  a use  which 
the  State  not  only  recognizod  as  a public 
use,  but  one  which  the  State  should  foster 
and  aid*  (under  then  existing  constitu- 
tional provisions)?  and  that  *when  all  the 
surroundings  are  considered,  the  public 
policy  of  the  State  considered,  these  two 
acts  considered,  and  other  acts  about  the 
same  time  are  considered,  it  is  evident 
that  there  was  a legislative  Intent  to 
* relieve  the  property  constituting  the 

endowment  fund  of  this  corporation  from 
the  burdens  of  taxation** 

"As  to  the  contention  made  in  the  'waller 
case,  that  the  exemption  had  been  repealed 
by  subsequent  constitutional  and  statutory 
provisions,  this  court  therein  held  that 
♦the  question,  however,  has  been  fully 
settled  by  the  adjudications  of  this  court 
upon  similar  statutes,  and  we  shall  not 
re-open  nor  re -argue  it**  This  court  then 
cited  St,  Vinc6nt*s  College  v.  Schaefer, 

104  Mo*  261,  16  S.W.  395;  State  ex  rel,  v* 

Vies  trains  tor  Collage,  175  Mo.  52,  74  S.W, 

990.  Neither  of  the  concurring  opinions 
nor  the  dissenting  opinion  questioned  this 
ruling  of  the  majority.  In  the  St.  Vincent's 
College  case,  the  original  charter  act  was 
adopted  in  1843  while  the  tax  exemption  was 
enacted  in  1853  and  it  was  given  the  same 

7 effect  by  this  court  as  if  it  wore  a part 

of  the  charter,  which  cou.ld  only  be  true 
if  the  later  act  did  become  a part  of  the 
charter.  This  base  has  never  been  over- 
ruled or  even  questioned,  -x  -x  H 

Furthermore,  the  court  said  on  motion  for  rehearing,  l.c.  97* 
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"This  contention  wao  not  fully  discussed 
in  the  Divisional  opinion  because  defen- 
dant’s principal  contention  In  the  trial 
court,  and  before  Division  One,  was  that 
the  Act  of  1851  was  no  part  of  plaintiff’s 
charter  and  therefore  the  tax  exemption 
was  not  contractual  at  all.  This  latter 
point  is  also  reargued  in  the  motion  for 
rehearing.  We  held  that  it  was  ’reason- 
able to  consider  the  two  acts  together  as 
constituting  plaintiff’s  entire  charter 
and  its  acceptance  as  such,*  and  we  adhere 
to  that  ruling 

The  foregoing  holding  of  the  court  is  supported  by  the 
decision  rendered  in  Curators  of  Central  College  vs.  Rose, 

182  S*W.  (2d)  145,  l.c.  148,  wherein  the  court  stated  Its 
opinion  as  to  what  the  foregoing  decision  held  and  said* 

" •»  # it  W@  think  It  is  apparent  from  a 
reading  of  the  opinion  In  the  case  of 
William  Jewell  College  v.  Beavers,  supra, 
that  the  quoted  portion  of  the  opinion 
refers  to  the  act  (3$  as  a part 'of  the 
charter  of  William  Jewell  College  and  (2) 
to  the  rights  therouhdor  vested  in  said 
college.  & it  it 

n * it  # After  the  adoption  of  the  said 
constitutional  provisions , that  part  of 
the  Act  of  1851,  supra,  granting  immunity 
from  taxation  generally  (on  lands  granted 
or  devised  to  institutions'  of  learning 
generally)  was  void,  and  only  that  part 
of  said  act  which  constituted  a part  of 
the  charter  of  William  Jewell  College* 

' remained  in  force*  State  ex  rel*  Morgan 

v*  Hemonway,  272  Mo*>  107,  198  S*W*  825* 

828f  St*  Joseph  & 1*11*  Co.  v*  Cudmore* 

103  Mo*  634,  15  S *VI • 5o5j  St*  Joseph  & 

1*R*  Co*  v*  Chambaugh,  106  Mo*  557*  570* 

17  S*W*  581;  Deal  v*  Mississippi  Co*, 

107  Ho*  464,  468*  18  S*W*  24,  14  L*R*A* 

622*  » it  it  ■ 

In  view  of  the  foregoing  decisions  of  the  Supreme  Court,  there 
is  no  longer  any  question  as  to  whether  land  owned  by  said  William 
Jewell  College  is  tax  exompt.  It  definitely  has  held  same  as  not 
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taxable;  that  the  constitutional  provisions  of  18Q5  and  1875 
and  subsequently  enacted  legislation  exempting  said  property 
from  taxation  does  not  affect  land  owned  by  said  college; 
that  the  stato  entered  into  a contract  whan  it  granted  a 
charter  to  said  school  in  1849  and  that  the  Act  of  1851, 
making  property  of  said  school  exempt  from  taxation,  should 
be  construed  as  a part  of  said  charter  and  to  now  tax  such 
property  would  be  to  impair  the  obligations  of  a contract  In 
violation  of  the  Constitution  of  the  .United  States  and  this 
state* 

'The  only  remaining  question  is,  can  the  county  court 
abate  such  property  taxes  for  1942  to  1946  inclusive,  assessed 
against  William  Jewell  College* 

The  county  courts  in  this  state  possess  only  limited 
jurisdiction,  and  outside  of  the  management  of  the  county 
fiscal  affairs,  possess  no  powers  except  those  conferred  by 
statute*  See  Missouri  Electric  Power  Co.  vs*  City  of 
Mountain  Grove,  176  S.W*  (2d)  612,  352  Mo.  262* 

We  find  the  following  statute*  dealing  with  the  powers 
of  the  county  court.  Section  11114,  R.  S*  Mo.  1959,  authorizes 
the  county  court,  at  the  torn  of  county  court  at  which  the 
several  doling uent  lists  are  required  by  law  to  be  returned 
and  certified,  .to  examine  same  and,  if  the  court  finds  same 
are  not  taxable,  then  the  court  should  corroct  such  error  by 
the  best  means  In  its  power,  and  cause  the  list  so  corrected 
to  bo  certified  and  filed ‘in  the  office  of  the  clerk  of  the 
county  court.  Section  11114,  supra,  roads* 

ttAt  the  teiia  of  tho  county  court  at  which 
the  several  delinquent  lists  are  required 
by  law  to  be  returned  and  certified,  the 
said  court  shall  examine  and  compare  the 
list  of  lands  and  town  lots  on  which  the 
taxes  roraain  duo  and  unpaid;  and  if  any 
such  lands  or  town  lots  have  been  assessed 
more  tlian  once,  or  if  any  of  said  lands  or 
town  lots  are  not;  subject  to  taxation,  or 
if  the  logal  subdivision  be  incorrectly  de- 
scribed, in  all  ouch  cases  the  said  court 
shall  correct  such  error  by  the  best  moans 
In  their  power,  and  caruso  the  list  so  cor- 
rected to  be  certified  and  filed  in  the 
office  of  the  clerk  of  tho  county  court; 
and  shall  also  cause  the  amount  of  the 
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state,  county  and  municipal  taxes  to  be 
entered  on  record,  and  the  amount  of  the 
state  taxes  to  be  certified  to  the  state 
auditor,  and  amount  of  municipal  taxes 
to  be  certified  in  St,  Louis  city  to  the 
mayor  of  the  city  of  St,  Louis,  to  the 
credit  of  said  collector ,n 

In  addition  to  the  foregoing  statutory  authority  granted 
the  county  court,  we  are  inclined  to  believe  that  under  Sec-* 
tion  11118,  R,  S,  Mo.  1959,  the  county  court  was  authorized 
to  abate  said  taxes,  Hov^ever,  that  provision  was  repealed  by 
the  63rd  General  Assembly  and  enacted  in  lieu  thei’oof  H,C,S,H,B 
Ho.  537,  pages  1847  to  1852,  inclusive.  Laws  of  Missouri,  1945, 
However,  no  provision  similar  to  Section  11118,  supra,  was 
enacted  by  the  63rd  General  Assembly,  That  body  did,  however, 
enact  a provision  which  we  believe  authorizes  the  county 
court  to  abate  said  taxes.  Section  24,  pages  1789-1790,  Laws 
of  Missouri,  1945,  authorizes  the  county  court  to  hear  and 
determine  allegaticns  of  erroneous  assessments  or  mistakes 
or  defects  in  descriptions  of  lands  at  any  term  of  the  court 
before  said  taxes  are  paid  when  any  person  shall  by  affidavit 
show  good  cause  for  not  having  appeared  before  the  board  of 
equalization,  Yihile  Section  24,  supra,  does  not  specifically 
grant  the  county  court  power  to  rectify  any  assessment,  it, 
certainly  follows  that  it  would  at  least  by  implication  have 
such  power  to  correct  any  such  erroneous  assessment  it  might 
find  after  said  hearing.  It  would  have  been  useless  to  auth- 
orize a hearing  for  the  purpose  of  determining  if  an  erron- 
eous assessment  had  been  made  unless  the  court  would  have  such 
power  to  correct  same.  Section  25  of  the  same  act  supports 
this  contention  and  clearly  indicates  that  it  was  the  legis- 
lative intent  for  the  county  court  to  make  any  such  correction 
by  requiring  the  county  clerk,  upon  order  of  the  county  court, 
to  immediately  correct  the  tax  book,  and  further,  proscribe 
what  he  shall  do  if  such  orders  shall  change  the  value  of 
property  or  the  amount  of  taxes.  Said  Sections  24  and  25 
read  as  follows* 

MSection  24,  The  county  court  of  each 
county  may  hoar  and  determine  allegations 
of  erroneous  assessment,  or  mistakes  or 
defects  in  descriptions  of  lands,  at  any 
term  of  said  court  before  the  taxes  shall 
be  paid,  on  application  of  any  person  or 
persons  who  shall,  by  affidavit,  show  good 
cause  for  not  having  attended  the  county 
board  of  equalization  or  court  of  appeals 
for  the  purpose  of  correcting  such  errors 


7 


Hon,  Bart  M.  Lockwood 


or  defects  or  mistakes.  Where  any  lot  of 
land  or  any  portion  thereof  has  been  er- 
roneously assessed  twice  for  the  same 
year,  the  county  court  shall  have  the 
power  and  it  is  hereby  made  its  duty,  to 
release  the  owner  or  claimant  thereof  upon 
" the  payment  of  the  proper  taxes.  Valua- 

tions placed  on  property  by  the  assessor 
' or  the  board  of  equalization  shall  not  be 

deemed  to  be  erroneous  assessments  under 
this  section,” 

“Section  25,  The  clerk  of  the  county  eourt 
shall  immediately  correct  the  tax  book, 
and  the  copy  thereof  furnished  for  the  use 
of  the  collector*  under  any  order  which 
may  be  made  by  said  court  in  pursuance  of 
the  foregoing  section;  and  if,  by  such  cor- 
rection, any  alteration  is  made  in  the  , 
value  of  the  property  or  the  amount  of 
the  taxes,  he  shall  certify  the  same  to 
the  state  auditor,  who  shall,  on  the  set- 
tlement, allow  the  collector  credit  for 
any  sum  or  suras  to  which  such  correction 
may  entitle  him," 

Erroneous  assessment  has  been  defined  as  follows  in  In 
re  Blatt,  67  P.  (2d)  293,  l,c*  301,  wherein  the  court  said* 

"Speaking  through  Judge  Lewis,  the  Circuit 
Court  of  Appeals  of  this,  the  Tenth  Circuit, 
said  in  denying  the  relief  prayed  for* 

♦The  Colorado  statute  (section  7447),  on 
which  plaintiff  relies,  permits  recovery 
only  when  the  taxes  paid  are  thereafter 
"found  to  be  erroneous  or  Illegal,"'  Judge 
Lewis  quotes  with  approval  from  the  Clay 
County  Case  to  the  effect  that  an  'excessive 
assessment'  is  not  an  * erroneous  assessment, * 
Judge  Lewis  also  quoted  from  the  case  of  ' 

Stanley  v«  Supervisors  of  Albany  County, 

121  U.S.  535,  7 S.Ct*  1234,  30  LJSd,  1000, 
as  follows*  *It  (the  method  of  assessment 
as  to  banks'  complained  of)  must  sometimes 
lead  also  to  overvaluation  of  the  shares; 
but,  if  so,  no  ground  is  thereby  furnished 
for  the  recovery  of  the  taxes  collected 
thereon.  It  Is  only  whore  the  assessment 
Is  wholly  void,  or  void  with  respect  to 
separable  portions  of  the  property,  the 
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amount  collected  on  which  is  ascertainable* 
or  where  the  assessment  has  been  set  asifio 
as  invalid,  that  an  action  at  law  will  lie 
for  the  taxes  paid,  or  for  a portion  there- 
of. Overvaluation  of  property  is  not  a 
ground  of  action  at  law  for  the  excess  of 
taxes  paid  beyond  what  should  have  been 
levied  upon  a just  valuation*  The  Gourts 
cannot,  in  such  cases,  take  upon  themselves 
the  functions  of  a revising  or  equalizing 
board.*  Judge  Lewis  concludes  as  follows: 
’Moreover,  an  error  as  to  valuation  of 
property  for  taxatidn  does  not  go  to  the 
question  of  jurisdiction  of  the  taxing 
officer,  and  even  if  excessive  it  does 
not  render  the  tax  illegal  and  void,  which 
is  necessary  in  order  to  recover  in  an 
action  at  law*  Stanley  v.  Supervisors  of 
Albany  County,  supra, 


See  also  Flournoy  vs.  First  National  Bank,  3 S.W,  (2d)  244* 
l.c « 252 . i . . 

In  view  of  the  foregoing  decisions,  we  are  convinced 
that  the  foregoing  tax  In  question  is  the  result  of  an  erron- 
eous assessment  for  the  reason  that  such  property  owned  by 
William  Jewell  College  is  exempt  from  taxation' and  thorofore, 
the  assessor  was  not  authorised  to  assess  such  property,  and 
in  doing  so,  he  exceeded  his  jurisdiction  and  said  assessment 
Is  void.  Under  any  circumstances,  said  taxes  could  not  be 
collected,  neither  could  such  property  be  sold  for  taxes.  The 
school  could  enjoin  the  collector  from  selling  said  property 
if  an  attempt  should  be  made  to  sell  same  for  delinquent  taxes 


CONCLUSION 

i 


It  Is  the  opinion  of  this  department  that  the  property 
In  question  is  exempt  from  taxation  and  therefore,  the  taxes 
heretofore  assessed  against  said  property  are  erroneous 
assessments  and  the  county  court  may  so  find  and  abate  said 
taxes  under  Section  11114,  R,  S . Mo.  1939,  and  Section  24, 
pages  1789-1790,  Laws  of  Missouri,  1945. 

Respectfully  submitted, 


APPROVED:  AUDREY'  R,  HAMMETT,  Jr. 

Assistant  Attorney  General 


37  sr  mam — 

Attorney  General 
ARHjVLM 


taxation  and  revenue : 


Mr.  Chester  R.  Lyle 
County  Clerk 
Nodaway  County 
Maryville,  Missouri 


A penalty  of  10%  per  annum  or  1% 
a month  or  fraction  thereof,  attaches 
to  delinquent  taxes  as  of  January  1, 
when  such  delinquent  taxes  remain 
delinquent  as  of  February  1,  when  the 
collector  starts  making  his  delinquent 
tax  book^^  4 

January  24,  1947  ^ 

filed! 

\/'  c 


Dear  Sir: 


This  will  acknowledge  your  recent  request  for  an  opinion, 
based  on  the  following  facts: 

"Please  give  us  your  opinion  on  the 
following  questions; 

"What  changes  have  been  made  in  coun- 
ties with  township  organization  in 
regard  to  penalty  on  taxes? 

"Does  the  penalty  go  on  January  1st  or 
February  1st  and  what  is  the  penalty?" 

The  township  collector,  in  making  his  return  of  delinquent 
or  unpaid  taxes,  follows  the  general  law  as  to  the  taxing  or 
adding  of  penalties,  there  being  no  special  provision  as  to 
such  in  counties  having  township  organization.  Section  14000, 
Mo.  R.  S.  A.,  provides:  < 

"The  township  collector  of  each  township 
shall,  at  the  term  of  the  county  court  to 
be  held  on  the  first  Monday  in  March  of 
each  year,  make  a final  settlement  of  his 
accounts  with  the  county  court  for  state, 
county,  school  and  township  taxes  and 
produce  receipts  from  the  proper  officers 
for  all  school  and  township  taxes  col- 
lected by  him,  less  his  commission  on 
same,  at  which  time  he  shall  pay  over  to 
the  county  treasurer  and  ex  officio  col- 
lector all  moneys  remaining  in  his  hands. 
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collected  hy  him  on  state  and  county 
taxes > and  shall  at  the  same  time  make 
his  return  of  all  delinquent  or  unpaid 
taxes,  as  required  by  law,  # # # #" 

Under  the  general  law  both  personal  and  land  taxes  become 
delinquent  on  January  1,  annually*  Section  11108,  Mo.  R.S.A., 
provides t 

"All  real  estate  upon  which  the  taxes 
remain  unpaid  on  the  first  day  of  January, 
annually,  shall  be  deemed  delinquent,  and 
the  said  county  collector  shall  proceed 
to  enforce  the  lien  of  the  state  thereon, 
as  required  by  this  chapter,#  # #" 

Section  11112,  Mo.  R.  S.  A.,  as  amended  by  House  Committee 
Substitute  for  House  Bill  No.  537,  provides? 

"#  # # # #For  the  purpose  of  this  chapter, 
personal  tax  bills  shall  become  delinquent 
on  the  first  day  of  January  following  the 
day  when  said  bills  are  placed  in  the  hands 
of  the  collector,  and  suits  thereon  may  be 
instituted  on  and  after  the  first  day  of 
February  following,  and  within  five  years 
from  said  day.  # # # # #" 

The  collector  is  required  to  make  lists  of  delinquent 
personal  and  real  estate  taxes  under  Section  11110,  Mo.  R.S.A., 
as  amended  by  House  Bill  No.  537.  Said  section  provides x 

"Whenever  any  collector  shall  be  unable  to 
collect  any  taxes  specified  on  the  tax 
book,  having  diligently  endeavored  and 
used  all  lawful  means  to  collect  the  same, 
he  shall  make  lists  thereof,  one  to  be 
called  the  'tangible  personal  property 
delinquent  list',  in  which  shall  be  stated 
the  names  of  all  persons  owing  taxes  on 
tangible  personal  property,  where  taxes  ^ 
cannot  be  collected,  alphabetically  ar- 
ranged, with  the  amount  due  from  each, 
and  the  other  to  be  called  the  'land  de- 
linquent list',  in  which  shall  be  stated 
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the  taxes  on  lands  and  town  lots  where 
taxes  have  not  been  collected,  with  a full 
description  of  said  lands  and  lots,  and 
the  amount  of  taxes  due  thereon,  set  op- 
posite each  tract  of  land  or  town  lot; 

'/f  Vc  •};*  " 

The  question  then  arises  as  to  when  the  penalty  on  delin- 
quent taxes  attaches.  Under  Section  11085,  Mo.  R.S.A.,  before 
it  was  amended  by  the  63rd. General  Assembly,  the  penalty  was 
added  January  1,  and  taxes  paid  any  time  thereafter  were  sub- 
ject thereto.  Said.  Section  11085  was  amended  by  House  Bill 
No.  765,  and  the  pertinent  part  thereof  is  as  follows; 

"If  any  taxpayer  shall  fail  or  neglect  to 
pay  such  collector  his  taxes  at  the  time 
and  place  required  by  such  notices,  then 
it  shall  be  the  duty  of  the  collector 
after  the  first  day  of  February  then 
next  ensuing,  to  collect  and  account  for, 
as  other  taxes,  an  additional,  tax,  as  penalty, 
the  amount  provided  for  in  Section  11124. 

Vc  •>;-  *■ 

(Note;  The  notice  mentioned  in  Section  11085 
is  provided  for  in  Section  11097,  Mo.  R.S.Ao) 

Section  11124,  Mo.  R.S.A.,  referred  to  in  Section  11085, 
House  Bill  No.  765,  supra,  was  amended  by  House  Bill  No.  766, 
and,  as  amended,  reads  as  follows: 

"Between  the  first  of  February*  and  the 
first  of  July  in  the  year  1947  and  an- 
nually thereafter,  the  county  collector 
shall  make  out  and  record,  in  a book  to 
be  provided  for  that  purpose,  a list  of 
lands  and  lots,  returned  and  remain! n, g 
delinquent  for  taxes,  including  therein 
the  delinquent  taxes  of  all  cities  and 
incorporated  towns  having  authority  to 
levy  and  collect  taxes  under  their  respec- 
tive charters  or  under  any  law  of  this 
state  returned  delinquent  to  the  county 
collector,  separately  stated,  describing 
such  lands  or  lots  as  the  same  are  de- 
scribed in  the  tax  books  and  said  delin- 
quent returns,  as  corrected  under  sections 
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11110  and  11114,  and  charging  them  with 
the  amount  of  delinquent  tax  and  naming 
the  years  delinquent,  separately  stated, 
and  in  addition  thereto  a penalty  of  ten 
per  centum  on  such  tax  delinquent  for  the 
preceding  year  and  an  additional  annual 
ten  per  centum  on  taxes  for  each  year  prior 
to  the  preceding  year,  and  shall  certify 
to  the  correctness  thereof , with  the  date 
when  the  same  was  recorded,  and  sign  the 
same  by  himself,  or  deputy,  officially: 
Provided,  however,  if  taxes  are  paid  on 
land  or  lots  delinquent  for  the  preceding 
year  at  any  time  prior  to  sale  thereof  as 
in  this  law  provided,  the  per  centum  of 
penalty  added  shall  not  exceed  one  per 
oentum  per  month  or  fractional  part  there- 
of or  ten  per  centum  annually.  It  shall 
be  the  duty  of  the  county  clerk  and  county 
collector  to  compare  the  collector’s  record 
of  such  list  of  delinquent  lands  and  lots 
as  corrected  with  the  corrected  ’delinquent 
land  list’  made  pursuant  to  sections  11110 
and  11114,  and  the  county  clerk  shall  certify 
in  the  'delinquent  land  list’  on  file  in  his 
office  that  same  has  been  properly  recorded 
in  the  collector's  office  and  shall  attach  a 
certificate  at  the  end  of  the  record  of  such 
list  of  delinquent  lands  and  lots  in  the 
collector's  office  that  such  record  contains 
a true  copy  of  the  'delinquent  land  list'  on 
file  in  his  office.  And  where  the  words 
'back  tax  book'  are  now  used  in  laws  per- 
taining to  the  collection  of  taxes  on  delin- 
quent lands,  real  estate  and  lots,  the 
record  of  the  list  of  delinquent  lands  and 
lots  in  the  collector's  office  under  the 
provisions  of  this  law  shall  be  sheld  to  be 
(where  applicable  and  except  as  to  city  or 
town  'back  tax  book')  such  'back  tax  book', 
and  the  recording  of  same  by  the  collector 
and  certification  by  the  county  clerk  as 
herein  provided,  shall  be  construed  as  a 
making  of  such  'back  tax  book'  of  delinquent 
real  estate,  lands  and  lots.  Said  collector 
shall  be  charged  with  the  taxes,  penalty  and 

interest  shown  on  such  record  of  the  list  of 
delinquent  lands  and  lots."  (Emphasis  ours) 
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It  is  our  conclusion  that  the  penalty,  even  though  not 
added  to  the  tax  until  February  1,  is  effective  as  of  January 
1,  and  must  be  added  as  of  that  date  to  the  delinquent  taxes 
if  such  delinquent  taxes  have  not  been  paid  before  February  1, 
when  the  collector  starts  making  his  delinquent  tax  book* 

This  conclusion  is  based  upon  the  fact  that  taxes  are  delin- 
quent as  of  January  1,  and  that  Section  11124,  supra,  provides 
that  after  February  1 the  collector  shall  make  a book  of  taxes 
remaining  delinquent  and  that  in  addition  to  charging  the 
delinquent  taxes  he  shall  add  a penalty  to  such  delinquent 
taxes*  We  think  this  act  merely  creates  a thirty  day  grace 
period,  during  which  period  the  taxpayer  can  save  the  penalty 
by  paying  his  delinquent  tax  before  the  collector  starts 
making'  his  book  on  February  1,  but  if  his  tax  remains  delin- 
quent as  of  that  date  he  must  pay  a penalty  from  the  time 
they  became  delinquent,  which  would  be  January  1* 

This  reasoning  is  also  supported  by  a constitutional 
provision  and  a statute  and  both  require  taxes  to  be  levied 
and  collected  during  the  calendar  year.  Section  3 of  Article 
X of  the  1945  Constitution  provides: 

j "it  it  it  it  All  taxes  shall  be  levied  and 
collected  by  general  laws  and  shall  be  , 
payable  during  the  fiscal  or  calendar 
year  in  which  the  property  is  assessed. 
it  it  it  it" 


Section  4 of  House  Committee  Substitute  for  House  Bill 
no.  471,  which  also  requires  the  taxes  to  be  levied  and  col- 
lected during  the  calendar  year,  is  as  follows: 

"Every  person  owning  or  holding  real 
property  or  tangible  personal  property 
on  the  first  day  of  January  including 
all  such  property  purchased  on  that  day, 
shall  be  liable  for  taxes  thereon  during 
the  same  calendar  year."  . ^ . 

If  it  were  held  that  the'  penalty  was  to  be  charged  or 
added  from  February  1 to  the  next  February  1,  this  would,  in 
effect,  be 'holding  the  tax  year  to  be  from  February  1 to 
February  1,  in  violation  of  both  the  constitutional  and  statu- 
tory provisions  quoted  hereinbefore. 

The  amount  of  the  penalty  on  delinquent  taxes  provided 
for  in  Section  11124,  as  amended  by  House  Bill  No.  766,  supra, 
is  ten  per  cent  per  annum  or  one  per  cent  per  month  or  fraction 
thereof. 
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You  ask  what  changes  have  been  made  in  the  law  in  regard 
to  the  penalty.  The  only  change  is  that  the  penalty  does  not 
attach  immediately  as  of  January  1,  as  it  did  before,  but 
attaches  as  of  January  1 on  February  1,  if  the  tax  remains 
delinquent  at  that  time • 


Conclusi on. 


It  is  the  opinion  of  this  department  that  taxes  due  for 
any  calendar  year  become  delinquent  on  the  first  day  of 
January  of  the  next  ensuing  year;  that  the  penalty  is  added 
as  of  January  1,  if  such  delinquent  taxes  remain  delinquent 
as  of  February  1,  when  the  collector  starts  making  his  delin- 
quent tax  book;  and  that  the  amount  of  the  penalty  is  ten 
per  cent  per  annum  or  one  per  cent  per  month  or  fraction 
thereof. 


Respectfully  submitted. 


W.  BRADY  DUNCAN 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


WBD  :mw 


LABOR  " \w:  A female  employee  engaged  In  a clerical  capacity  In 
one  of  the  Cities  Service  Oil  Company  may  work  only 
nine  hours  a day  for  six  days  a week. 


l 


April  15,  1947 


Mr,  Carl  E,  Luckow 

Assistant  Director 

Division  of  Industrial  Inspection 

Jefferson  City,  Missouri  • 


Dear  hir: 


/e  hereby  acknowledge  receipt  of  your  letter  of 
recent  date  requesting  an  opinion  of  this  department  on  a 
question  referred  to  you  by  the  Cities  Service  Oil  Company 
which  is  as  follows: 

"I  would  appreciate  receiving  your 
definition  of  the  words  ♦Mercantile 
Establishment s ’ as  used  In  Dec,  7815 
Laws  of  Missouri,  1913, 

•'Would  a female  employee  engaged  in  a 
clerical  capacity  in  one  of  our  account- 
ing offices  be  prohibited  from  working 
more  than  9 hours  in  one  day  on  one  or 
two  occasions  per  month? '* 

Section  7815,  Laws  ofx  Missouri,  1913,  referred  to 
above,  Is  Section  10171,  R,  a.  Mo.  1939,  and  reads  in  part 
as  follows: 


•'No  female  snail  be  employed,  permit- 
ted, or  suffered  to  work,  manual  or 
physical,  in  any  manufacturing,  me- 
chanical, or  mercantile  establishment, 
or  factory,  workshop,  laundry,  bakery, 
restaurant,  or  any  place  of  amusement, 
or  to  do  any  stenographic  or  clerical 
work  of  any  character  in  any  of  the 
divers  kinds  of  establi3iiments  and 
places  of  industry,  hereinabove  described. 
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or  by  any  person,  firm  or  corpora- 
tion engaged  in  any  express  or  trans- 
portation or  public  utility  business, 
or  by  any  common  carrier,  or  by  any 
public  institution,  incorporated  or 
unincorporated,  in  this  state,  more 
than  nine  hours  during  any  one  day, 
or  more  than  fifty- four  hours  during 
any  one  week:  ft  -ft  #" 

It  is  clear  that  the  Cities  Service  Oil  Company  is 
a mercantile  establishment . In  the  case  of  In  re  Pacific 
Coast  Warehouse  Co,,  123  Fed.  749,  the  following  definition 
was  adopted  by  the  court,  at  1.  c,  750: 

"*$:•  * The  word  "mercantile, M in  its 

ordinary  acceptation,  pertains  to  the 
business  of  merchants,  and  has  "to  do 
with  trade,  or  the  buying  and  selling 
of  commodities,"  A merchant  is  one  who 
traffics,  or  who  buys  and  sells  goods 
or  commodities,  * ft  The  term  "mercantile 
pursuits"  necessarily  carries  with  It  the 
idea  of  traffic,  the  buying  of  something 
from  another  or  the  selling  of  something 
to  another,  and  is  allied  to  trade,  * 

I'he  Cities  Service  Oil  Company  sells  all  types  of 
petroleum  products  and  Is  therefore  in  the  mercantile  business. 

This  leaves  the  sole  question  of  whether  or  not  a 
person  employed  in  the  accounting  department  of  the  Cities 
Service  Oil  Company  should  be  considered  to  be  employed  in  a 
mercantile  establishment.  It  is  fundamental  that  the  legislative 
intent  should  be  ascertained,  if  possible,  when  construing  stat- 
utes, In  upholding  the  constitutionality  of  minimum  hour  laws 
for  females  the  courts  have  been  uniform  in  stating  that  the 
purpose  of  this  type  of  a law  Is  to  protect  the  public  welfare. 

In  the  case  of  Muller  v.  Oregon,  208  U«  i>.  412,  52  L,  Ed.  551, 
a statute  of  Oregon  that  provided  for  minimum  working  hours  for 
females  was  under  consideration.  In  commenting  upon  the  intent 
of  the  legislatures  In  passing  these  types  of  laws,  the  court 
stated  at  1,  c.  556: 

"That  woman’s  physical  structure  and 
the  performance  of  maternal  functions 


c 
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place  her  at  a disadvantage  In  the 
struggle  for  subsistence  is  obvious. 

This  is  especially  true  when  the  bur-* 
dens  of  motherhood  are  upon  her,  hven 
when  they  are  not,  by  abundant  testi- 
mony of  the  medical  fraternity  contin- 
uance for  a long  time  on  her  feet  at 
work,  repeating 'this  from  day  to  day, 
tends  to  injurious  effects  upon  the 
body,  and,  sb  healthy  mothers  are  es- 
sential to  vigorous  offspring,  the 
physical  well-being  of  woman  becomes 
an  object  of  public  Interest  and  care 
in  order  to  preserve  the  strength  and 
vigor  of  the  race,” 

With  this  stated  purpose  in  mind  we  believe  it  is 
necessary  to  give  to  the  statute  a broad  and  liberal  con- 
struction. 

In  the  case  of  Spielmann  v.  Industrial  Commission 
et  al,,  295  N,  W.  1,  a statute  of  Wiocon-sin  was  under  consider- 
ation in  which  it  was  necessary  to  define  the  meaning  of  the 
word  “establishment,"  The  facts  show  that  an  auto  corporation 
owned  a body  plant  in  Milwaukee  and  an  assembly  plant  at 
Kenosha  and  Racine.  It  was  contended  that  a work  stoppage  in 
one  plant,  due  to  a strike,  would  not  prevent  the  workers  in 
the  other  plants,  from  receiving  unemployment  compensation  when 
it  became  necessary  to  close  up  these  other  plants.  The  Wia-  . 
consin  statute  prohibited  the  payment  of  unemployment  compen- 
sation when  the  work  stoppage  was  the  result  of  a strike  in  an 
establl ahment , The  Industrial  Commission  of  Wisconsin  helSf 
that  all  three  plants  was  a single  establishment  within  the 
meaning  of  the  statute.  In  commenting  upon  this  ruling,  the 
Supreme  Court  of  Wisconsin  stated  at  1,  c,  5: 

"It  is  suggested  that  the  use  of  the 
word  ’in’  instead  of  ’by*  in  the  clause 
’ cstabli aliment  in  which  he  is  or  was 
employed’  indicates  that  the  word  es- 
\ tablishment  was  used  in  the  sense  of  a 
definite  place,  Perhaps  the  use  of  ’by’ 
would  have  more  emphasized  the  fact  that 
the  word  • establishment  * was  used  in  a 
comprehensive  rather  than  a restricted 
sense,  but  we  consider  that  the  use  of 
’in’  does  not  preclude  the  meaning  given 
to  par,  (a)  of  the  statute  by  the  Commis- 
sion, Legislatures  can  not  be  conclusively 
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presumed  to  have  used  such  fine  dis- 
crimination in  their  use  of  preposi- 
tions* The  meaning  of  the  word 
’establishment*  i3  to  be  drawn  from 
the  whole  act  rather  than  from  so 
insignificant  a thing  as  a single 
preposition,  he  consider  that  the 
conclusion  of  the  Commission  must  be 
sustained, M 

In  the  case  of  Commonwealth  v.  John  T,  Connor  Co., 
222  Mass,  299,  the  court  had  a statute  similar  to  the  Missouri 
statute  under  consideration.  The  evidence  showed  that  the 
employer  hired  one  Elsie  Finn  as  a cashier  and  bookkeeper  in 
his  grocer  store,  she  was  in  no  way  connected  with  the  sale 
of  goods  and  was  set  off  by  herself  In  a cage.  The  court 
held  that  her  employment  was  subject  to  the  minimum  hour 
statute,  I'Ve  believe  the  situation  that  is  before  us  for  con- 
sideration is  analogous  to  the  two  outlined  above.  Even 
though  the  female  employee  Is  working  in  the  accounting  of- 
fices she  is  actually  being  employed  in  the  Cities  Service 
Oil  Company,  a mercantile  establishment. 


Conclusion 

Therefore,  It  .is  the  opinion  of  this  department  that 
a female  employee  engaged  in  a clerical  capacity  in  one  of  the 
accounting  offices  of  the  cities  Service  Oil  Company,  would  be 
prohibited  from  working  more  than  nine  hours  in  one  day  as  pro- 
vided by  Section  10171,  H,  S.  Ho,  1939, 

i Respectfully  submitted, 


PERSHING  WILSON 
Assistant  Attorney  General 

APPROVED: 


77  "fcT  ‘tfAYTGE 

Attorney  General 
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PROBATE  COURT » In  re  j Goats  paid  by  county  in  indigent 

PROSECUTING  ATTORNEY*  insane  hearings)  accrued  fees  due  probate 

judge | duties  of  prosecuting  attorney  in 
indigent  insane  hearing)  prosecuting  attorney 
cannot  be  appointed  appraiser  in  assessing 
inheritance  tax* 


January  16,  1947 


Piled  No.  57' 


Honorable  Gordon  J,  Massey 
Prosecuting  Attorney 
Christian  County 
Ozark,  Missouri 

Dear  Sin 

This  will  acknowledge  receipt  of  your  letter,  in  which 
you  requested  an  answer  to  four  questions  presented  therein. 
Your  letter  reads  in  part  as  follows* 

"There  are  some  questions  I would  like  to 
have  answered. 

"Does  the  county  pay  the  costs  of  a hearing 
held  to  determine  if  a poor  person  is  insane. 

I mean  the  costs  due  the  Magistrate  acting 
as  probate  Judge  so  that  he  in  turn  can  pay 
same  to  the  state. 

"In  estates  that  are  pending  in  probate  court 
where  fees  are  already  earned  but  not  paid, 
shall  the  probate  Judge  pay  such  accrued  fees 
to  the  county  or  to  the  state. 

"Please  advise  who  is  to  present  the  facts  In 
a hearing  when  it  is  sought  to  declare  a poor 
erson  Insane?  Does  the  prosecuting  attorney 
ave  any  duty  to  perform. 

"Can  the  prosecuting  attorney  be  appointed 
appraiser  in  assessing  inheritance  tax?" 

The  first  question  presented  Is  whether  the  county  pays 
the  costs  of  a hearing  held  to  determine  if  a poor  person  is 
Insane.  Section  453#  S,  Mo.  1939#  provides* 

"When  any  person  shall  be  found  to  be  insane 
according  to  the  preceding  provisions,  the 
costs  of  the  proceedings  shall  be  paid  out 
of  his  estate,  or,  if  that  be  insufficient, 
by  the  county." 
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Said  Section  453  is  the  same  provision  as  Section  454, 
R.S.Mo.  1929,  to  which  the  Supreme  Court  of  Missouri  re- 
ferred in  the  case  of  Van  Loo  v.  Osage  County,  346  Mo.  358, 
when  they  said  at  l.c.  366: 


"As  appears,  supra,  from  Sec.  454,  R.S.  1929, 
and  from  the  Cox  case,  when  a person  is 
adjudged  insane  in  the  probate  court,  and  the 
costs  cannot  be  paid  out  of  the  estate  of  such 
insane  person,  then  the  county  is  liable  for 
such  costs,  *****************" 

The  Osage  County  case,  supra,  was  decided  when  the 
county  courts  had  the  exclusive  authority  to  admit  an  insane 
poor  person  to  an  insane  hospital.  Since  that  case  Senate 
Bill  No.  284,  Section  9328,  gives  to  the  probate  courts  power 
to  send  to  a state , hospital  the  insane  poor  of  their  respective 
counties.  However,  simply  because  such  hearings  are  held  in  a 
probate  court  instead  of  the  county  court  is  no  reason  to  be- 
lieve that  the  respective  county  is  no  longer  liable  for  such 
costs. 

The  next  question  presented  is  whether  in  estates  that 
are  pending  in  probate  court  where  the  fees  are  already  earned 
but  not  paid,  the  probate  judge  pays  such  accrued  fees  to  the 
county  or  to  the  state.  In  answering  this  question  I am  in- 
closing a copy  of  an  opinion  rendered  by  this  office  to  Honorable 
HughP.  Williamson,  Prosecuting  Attorney  of  Callaway  County, 
Pulton,  Missouri,  under  date  of  June  18,  1946,  which  held  that 
the  probate  judge  was  entitled  to  fees  which  accrued  last  year 
of  term  prior  to  January  1,  1947,  but  were  not  collected  until 
after  that  date. 

The  third  question  presented  is  who  presents  the  facts  in 
a hearing  when  it  is  sought  to  declare  a poor  person  insane  and 
whether  the  prosecuting  attorney  has  any  duty  to  perform.  From 
an  observation  of  Senate  Bill  No.  284,  it  is  to  be  noted  that 
any  citizen  of  the  county  in  which  the  alleged  insane  person  is 
a resident  may  file  a written  verified  statement  with  the  judge 
or  clerk  of  the  probate  court.  Thereupon  the  clerk  shall  cause 
the  alleged  insane  person  to  be  notified  of  the  proceeding. 
Section  12944,  RSMo  1939,  in  setting  out  the  duties  of  the 
prosecuting  attorney,  provides: 

"He  shall  prosecute  or  defend,  as  the  case 
may  require,  all  civil  suits  in  which  the 
county  is  interested,  represent  generally 
the  county  in  all  matters  of  law,  investigate 


Hon.  Gordon  J.  Massey 


-3- 


all  claims  against  the  county,  draw  all 
contracts  relating  to  the  business  of  the 
county,  and  shall  give  his  opinion,  with- 
out fee,  in  matters  of  law  in  which  the 
county  is  interested,  and  in  writing  when 
demanded,  to  the  county  court,  or  any  judge 
thereof,  except  in  counties  in  which  there 
may  be  a county  counselor.  ********" 

An  indigent  insane  hearing  held  before  the  probate  court 
is  a proceeding  in  which  the  county  has  an  interest;  the  county 
is  liable  for  the  costs;  the  hearing  is  dealing  with  the  resident 
of  the  county and  is  conducted  by  county  officers.  The  Kansas 
City  Court  of  Appeals  said  in  the  case  of  Ex.  parte  Trant,  175 
S.W.  (2d)  161,  l.c.  164: 

,(*  * * * A lunacy  proceeding  is  a civil, 
as  distinguished  from  a criminal  pro- 
ceeding; it  is  a proceeding  in  personam 
by  the  state ; the  public  is  interested 
in  the  welfare  of  the  person  alleged  to 

be  insane • *************  *" 

« 

Thus  it  will  be  seen  that  the  prosecuting  attorney,  when 
necessary,  should  advise  and  supervise  the  proceeding,  even 
though  in  certain  cases  the  informant  in  the  proceeding  may  be 
a private  citizen. 

The  fourth  question  presented  by  your  letter  raises  the 
question  whether  the  prosecuting  attorney  can  be  appointed 
appraiser  in  assessing  inheritance  tax.  Section  12944,  R.S. 

Mo.  1939*  in  setting  out  the  duties  of  the  prosecuting  attorney, 
provides: 


uHe  shall  prosecute  or  defend,  as  the  case 
may  require,  all  civil  suits  in  which  the 
county  is  interested,  represent  generally 
the  county  in  all  matters  of  law,  investi- 
gate all  claims  against  the  county,  draw 
all  contracts  relating  to  the  business  of 
the  county,  and  shall  give  his  opinion,  with- 
out fee,  in  matters  of  law  in  which  the  county 
is  interested,  and  in  writing  when  demanded, 
to  the  county  court,  or  any  judge  thereof,  ex- 
cept in  counties  in  which  there  may  be  a 
county  counselor.  **************" 

House  Bill  No.  651*  Section  585 , provides  that  the  pro- 
bate court  shall  have  jurisdiction  to  determine  the  amount  of 
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tax  provided  under  the  inheritance  tax  law  to  determine  any 
question  that  may  arise  in  connection  therewith.  It  further 
provides  that  the  court  may  on  its  own  motion  or  on  the  appli- 
cation of  any  interested  person,  including  the  Director  of 
Revenue,  the  prosecuting  attorney  or  the  attorney-general, 
appoint  some  qualified  taxpaying  citizen  of  the  county  as 
appraiser.  Section  589.  R.S.  Mo.  1939,  provides  that  if  an 
appraiser  be  appointed  he  is  entitled  to  five  dollars  per 
day  for  the  time  he  is  actually  engaged  in  the  performance 
of  his  duties.  Section  587,  House  Bill  No.  651,  provides: 

"Any  interested  person,  including  the 
Director  of  Revenue,  attorney-general 
or  prosecuting  attorney  of  the  county 
may  file  exceptions  to  the  report  of  the 
appraiser  within  thirty  days  after  the 
date  same  is  filed0  specifically  pointing 
out  his  or  their  objection  thereto,  and 
such  exception  shall  be  determined  by  the 
court  in  a summary  manner.  ft  ft  ft  ft  ft  * ft 11 

Section  590,  House  Bill  Ho.  651,  provides: 

"The  prosecuting  attorney  shall  represent 
the  state  at  all  hearings,  proceedings  and 
trials  under  the  provisions  of  this  law  in 
the  probate  and  circuit  courts,  and  the 
attorney-general  shall,  at  the  request  of 
the  Director  of  Revenue,  assist  the  prose- 
outing attorney  in  any  such  hearing,  pro- 
ceeding or  trial  and  shall  appear  for  and 
represent  the  state  in  any  appeal  or  pro- 
ceeding in  the  supreme  or  appellate  courts 
of  the  state,  and  in  any  case  in  the  federal 
court s . " 

Thus  from  a reading  of  these  inheritance  tax  statutes, 
and  keeping  in  mind  the  general  duties  of  the  prosecuting 
attorney  as  set  out  in  Section  1294-4-,  R.S.  Mo.  1939,  it  can 
readily  be  seen  that  the  prosecuting  attorney,  in  carrying 
out  the  duties  of  his  office,  could  be  involved  in  subsequent 
proceedings  relative  to  the  inheritance  tax  and  the  appraise- 
ment thereof.  Consequently,  it  is  obvious  that  the  prosecuting 
attorney,  were  he  appointed  appraiser  in  assessing  the  in- 
heritance tax,  would  at  the  same  time  be  representing  conflict- 
ing interests.  Universal  recognition  is  accorded  the  principle 
that  generally  a lawyer  should  not  represent  conflicting  interests. 
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Section  12948#  R.S.  Mo.  1939,  provides: 

”lf  the  prosecuting  attorney  and  assistant 
prosecuting  attorney  be  interested  or  shall 
have  been  employed  as  counsel  in  any  ease 
where  such  employment  is  inconsistent  with 
the  duties  of  his  office,  or  shall  be  re- 
lated to  the  defendant  in  any  criminal 
prosecution,  either  by  blood  or  by  marriage, 
the  court  having  criminal  jurisdiction  may 
appoint  some  other  attorney  to  prosecute  or 
defend  the  cause.” 

Said  Section  12948#  supra,  appears  to  apply  to  criminal 
cases,  but  it  is  expressive  of  the  policy  of  the  law  that  a 
prosecuting  attorney  should  not  accept  employment  to  advise 
or  represent  in  any  case  where  such  employment  is  inconsistent 
with  the  duties  of  his  office. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that: 

(I)  The  county  does  pay  the  costs  of  the  hearing  held  to  de- 
termine if  a poor  person  is  insane.  (ill)  The  prosecuting 
attorney,  if  not  called  upon  to  actually  present  the  facts 
in  a hearing  when  it  is  sought  to  declare  a poor  person  in- 
sane, does,  when  necessary,  supervise  and  advise  the  presenta- 
tion of  the  facts  in  such  hearing.  (IV)  The  prosecuting  attor- 
ney cannot  be  appointed ‘appraiser  in  assessing  inheritance  tax. 
Question  II,  relative  to  fees  in  probate  courts,  is  answered 
by  an  opinion  rendered  by  this  office,  a copy  of  which  is  en- 
closed, which  held  that  a probate  judge  was  entitled  to  fees 
which  accrued  prior  to  January  1,  1947#  but  not  collected  until 
after  that  date. 


Respectfully  submitted. 


WILLIAM  C.  COCKRILL 
Assistant  Attorney  General 

APPROVED: 
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MAGISTRATE  COURTS:  Pees  in  criminal  cases. 


February  10,  1947 


FILED 

Honorable  Gordon  J.  Massey 

Prosecuting  Attorney 

Christian  County 

Ozark,  Missouri 
Dear  Sir: 

We  are  in  receipt  of  your  request  for  our  opinion  con- 
cerning the  fees  to  be  charged  by  the  newly  created  magis- 
trate courts  in  criminal  cases. 

Magistrate  courts  were  created  by  Senate  Bill  No.  207, 
enacted  by  the  63rd  General  Assembly  (now  Chapter  11A,  Mo. 
R.S.A.),  and  their  jurisdiction  in  civil  cases  is  clearly 
defined  in  that  enactment.  By  its  terms  Senate  Bill  No. 

207  relates  only  to  civil  cases,  and  the  costs  to  be  re- 
covered by  such  courts  in  criminal  cases  are  not  referred 
to  therein. 

Senate  Bill  No.  193,  enacted  by  the  63rd  General  Assem- 
bly (Article  4A,  Chapter  30,  Mo.  R.S.A.),  defines  the  powers 
of  the  magistrate  courts  with  reference  to  misdemeansors . 
Section  3856. 1,  Mo.  R.S.A.,  is  as  follows: 

"Magistrates  shall  have  concurrent  original 
jurisdiction  with  the  circuit  court,  co- 
extensive with  their  respective  counties  in 
all  cases  of  misdemeanor,  * * #" 

Section  3856.29,  Mo.  R.S.A.,  provides: 

"All  proceedings  upon  the  trial  of  misde- 
meanors before  magistrate  shall  be  governed 
by  the  practice  in  criminal  cases  in  circuit 
courts,  so  far  as  the  same  may  be  applicable, 

* * #» 

Senate  Bill  No.  350,  enacted  by  the  63rd  General  Assem- 
bly, and  effective  on  January  1,  1947,  except  in  counties 
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having  township  organization,  in  which  incumbent  justices  of 
the  peace  hold  office  after  January  1,  19^7,  repealed  all  the 
general  provisions  of  our  statutes  relating  to  jurisdiction 
of  justices  of  the  peace  in  misdemeanors,  and  except  in  coun- 
ties with  township  organization,  where  the  effective  date  is 
delayed,  justice  of  the  peace  courts  have  no  legal  existence. 

Senate  Bill  No.  352,  enacted  by  the  63rd  General  Assem- 
bly, and  effective  January  1,  19^7,  and  Senate  Bill  No.  281, 
also  effective  January  1,  19^7 , effectively  transferred  to 
magistrates  the  powers  formerly  held  by  justices  of  the  peace 
in  preliminary  examinations  of  those  charged  with  the  commis- 
sion of  a felony. 

Your  inquiry  suggests  that  magistrates  may  yet  be  gov- 
erned by  Sections  13?00  and  13^01,  R.S.Mo.  1939,  in  the  fees 
to  be  charged  for  their  services  in  criminal  causes.  We  find, 
however,  that  those  sections  were  repealed  by  Senate  Bill  No. 
33^,  effective  January  1,  19^7,  except  as  to  those  justices 
of  the  peace  whose  terms  expire  at  a later  date. 

Senate  Bill  No.  333,  enacted  by  the  63rd  General  Assem- 
bly (Section  13^03.1,  Mo.  R.S.A.),  and  effective  January  1, 
19^7,  fixes  the  fees  for  certain  services  of  the  clerk  of  the 
magistrate  court,  and  is  as  follows: 

"There  shall  be  charged  and  collected  by 
the  clerks  of  the  magistrate  courts  fees 
for  certain  of  their  services,  as  follows: 

"For  issuing  each  execution $0.35 

"For  each  renewal  of  execution 25 


"For  making  certified  copies  on  ap- 
peals or  certiorari,  for  each 
100  words 10 

"For  writing  depositions,  when  re- 
quired to  do  so,  for  every  100 
words 15 

"For  writing  and  certifying  evidence 
of  witnesses  in  the  cases  of 
homicide,  for  every  100  words  and 
figures 15 
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’■For  copies  of  records,  pleadings  or 
Instruments  on  file  In  the  of- 
fice of  such  clerks,  for  every 
100  words  and  figures 10 

’’All  such  fees  shall  be  charged  on  behalf 
of  the  State  or  county  paying  salary  of  such 
clerk  and  shall  be  paid  and  accounted  for  in 
the  same  manner  as  magistrate  fees." 

Section  13*109,  R.S.  Mo.  1939,  applies  to  all  courts  in 
this  state  having  criminal  jurisdiction,  and  the  maigstrate 
courts  are  now  within  that  classification,  as  pointed  out 
above.  The  latter  section  is  not  set  out  herein  because  of 
its  length,  but  with  Senate  Bill  No.  333,  above,  it  covers  all 
possible  charges  which  may  be  incurred  by  magistrate  courts  and 
the  clerks  thereof. 


CONCLUSION 


It  is,  therefore,  our  conclusion  that  costs  in  criminal 
cases  in  magistrate  courts  in  Missouri  are  governed  by  Section 
13*109 , R.S.  Mo.  1939,  and  Senate  Bill  No.  333  (Section  13*103.1, 
Mo.  R.S.A.),  enacted  by  the  63**d  General  Assembly. 

Respectfully  submitted. 


ROBERT  L.  HYDER 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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COUNTY  OFFICERS:  Mode  of  determining  compensation  for  judges  of 

the  county  courts  in  third  class  counties. 


February  IS , 1947 


Honorable  G*  Logan  Marr- 
Pros e cubing  At t o rney 
Morgan  County 
Versailles , Missouri 


Dear  Sir: 


Reference  is  made  to  your  inquiry  of  recent  date,  request- 
ing an  official  opinion  of  .this  office,  and . reading  as  follows: 

•'Our’  county  court  has  requested  an  opinion 
as  to  the  meaning  of  the  clays  meant  in  K.B. 
ho.  779* 

* 

"1.  Does  that  mean  the  first  five  consecu- 
tive days  of  the  month,  that  the  court  meets, 
to  transact  business? 

”2.  Or  does  the. statute  mean,  the  first 
five  days  of  the  month,  that  the  court  meets, 
and  might  not  be  the  first  five  consecutive 
days  of  the  month? 

»3V  And  if  two  of  the  members  of  the  court 
held  court  and  having  constituted  a quorum, 
and  they  met  five  days,  the  first  five  meet- 
ing. days  of  the  month,  and  for  which  they 
would  be  entitled  to  the  qlO.OQ  per;  day  for 
the  first  five  days  they  met, 

"How  the  third  member , he  attends  court,  with 
the  other  two , but,  is  he  entitled  to  flO.OO 
for  the  first  five  days  of  court  he  attends, 
after  he  has  returned  from  his  absence?  In 
other  words,  does  that  710.00  apply  to  the 
court  so  meeting  tiie  first  live  days  of  the 
month  they  meet,  and  not  the  fact  that  each 
.member  in  court  gets  ...10 ♦ 00 , for  each  five 
days  the  member  ox  the  court  is  in  session?” 
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We  note  that  you  have  referred  to  House-  Dill  No.  779* 

For  your  information,  House  Bill  No.  779  of  the  63rd  General 
Assembly  fixes  the  compensation  for  judges  of  the  county  court 
in  counties  of  the  fourth  class.  According  to  the  classifi- 
cation adopted  by  the  63rd  General  Assembly,  pursuant  to  con- 
stitutional provisions,  Morgan  County  has  been  placed  in  the 
third  class,  and  therefore  the  Act  mentioned  by  you  is  not 
applicable. 

However,  we  have  made  further  examination  of  the  legis- 
lative enactments  of  the  63rd  General  Assembly  and  'find  that 
House  Bill  No.  77$  deals  with  the  compensation,  of  judges  of 
the  county  court  in  counties  of  the  third  class. 

Section  1 of  the  Act  mentioned  reads,  in  part,  as  fol- 
lows : 

"In  all  counties  of  the  third  class  in  this 
state,  the  judges  of  the  county  court  shall 
receive  for  their  services  the  sum  of  ten 
dollars  per  day  for  each  of  the  first  five 
days  in  any  month  that  they  are  necessarily 
engaged  in  holding  court  and  shall  receive 
five  dollars  per. day  for  each  additional  day 
in  any  month  that  they  may  be  necessarily 
engaged  in  holding  court,  * * 

Your  first  two  inquiries  bring  up  the  question  of  whether 
or  not  the  ten  dollar  per  day  allowance  may  be  made  to  the  re- 
spective judges  of  the  county  court  only  if  the  court  meets  the 
first  five  consecutive  days  in  any  month. 

We  do  not  believe  that  it  is  necessary  that  court  be  held 
on  the  first  -five  consecutive  days  of  the  month  to  entitle  the 
judges  thereof  to  the  ten  dollar  per  day  compensation.  You  will 
note  that  the  Act  reads,  w*  * * shall  receive  * * * ten  dollars 
per  day  for  each  of  the  first  five  days  in  any  month  that  they 
are  necessarily  engaged  in  holding  court  * * It  is  our 

thought  that  the  portion  of  the  quoted  sentence  which  has  been 
underscored  is  a qualification  of  the  portion  preceding  it;  in 
other  words,  that  the  ten  dollar  per  day  compensation  is  allow- 
able for  the  first  five  days  spent  in  holding  court,  without 
regard  to  the  portion  of  the  month  that  such  court  is  held. 

The  terms  of  the  county  court  are  fixed  by  statute,  namely, 
Section  2465,  it.  S.  Mo.  1939,  as  the  first  Monday  in  February, 
May,  August  and  November.  These  are  designated  regular  terms 
and  may  be  varied  by  the  county  court  if  it  seems  expedient  to 
do  so,  upon  giving  notice  of  such  change.  Further,  under  the 
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provisions  of  Section  24^9,  h.  3.  bo . 1939  > the  county  court 
may  hold  adjourned  terms  at  such  times  as  it  becomes  necessary 
.for  the  transaction  of  county  business. 

It  is  noted  that  under  these  two  vstatutes  the  county  court 
is  endowed  with  a broad  discretion  as  to  the  exact  time  of  hold- 
ing court,  the  test  in  each  instance  being  that  such  court  be 
held  for  the  proper  discharge  of  its  duties.  With  these  provi- 
sions in  mind,  it  seems  to  us  that  the  provision  for  additional 
compensation  for  the  first  five  days  of  court  necessarily  held, 
which  is  found  in  the  above  quoted  portion  of  House  Bill  No*  77$ 
of  the  63rd  General  Assembly,  was  designed  to  compensate  the 
respective  judges  for  the  first  five  days  that  it  is  deemed  nec- 
essary in  any  month- to  meet  to  transact  county  business. 

Your  third  inquiry  brings  up  the  question  of  whether  or  not 
a member  of  the  county  court  who  fails  to  attend  one  or  more  of 
the  first  five  days  of  county  court  in  any  one  month  is  entitled 
to  be  compensated  at  the  rate  of  ten  dollars  per  day  for  the 
first  five  days  of  court  which  he  does  thereafter  attend  in  any 
one  month. 

Under  the  provisions  of  Gection  2493 » ju  3.  Mo.  1939 } a 
majority  of  the  judges  of  the  county  court  constitutes  a quorum. 
Therefore,  under  the  provisions  of  this  statute,  the  business 
of  the  court  may  be  transacted,  by  the  two  members  meeting.  In 
view  of  the  conclusion  that  we  have  reached  with  respect  to  the 
first  and  second  questions  which  you  have  proposed,  we  are  led 
to  the  belief  that  the  compensation  of  ten  dollars  per  day  is 
limited  to  those  jud:  es  who  attend  the  first  five  meetings  of 
the  court  in  any  month.  Should  one  of  the  judges  fail  to  attend 
one  or  more  of  such  first  five  days  of  court,  he  may  be  compen- 
sated at  the  rate  of  ten  dollars  per  day  for  only  such  of  the 
first  five  day’s  he  actually  attends  in  any  month;  thereafter 
the  compensation  of  all  judges  shall  be  at  the  rate  of  five  dol- 
lars per  day,  as  provided  in  the  Act. 


CONCLUSION 

t 


In  the  premises,  we  ax'e  of  the  opinion  (1)  that  the  judges 
of  the  county  court  in  counties  of  the  third  class  are  each  en- 
titled to  ten  dollars  per  day  for  attendance  at  the  first  five 
sessions  of  court  held  in  any  one  month,  and.  (2)  that  such  com- 
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pensation  of  ten  dollars  per 
ance  at  such  first  five  days 


day  may  be  paid  only  for  attend- 
in  any  one  month. 


APPROVED: 


Respectfully  submitted, 

WILL  F . DERRY , Jr. 
Assistant  Attorney  General 


7TT'  TAYLOR  "" 
Attorney  General 


COUNTY  OFFICERS: 


Tenure  of  county  treasurers  elected 
at  general  election  on  November  5, 
1946. 


February  26,  1947 


Honorable  G.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  inquiry  of  recent  date,  request- 
ing an  official  opinion  of  this  office,  and  reading  as  follows: 

"The  facts  show  that  our  County  Treasurer  was 
elected  in  November,  1946.  HB  No.  729  seems 
to  indicate  that  county  treasurers  are  elected 
for  four  years.  Our  representative  from  this 
county  has  been  advised  in  the  legislature  by 
the  legal  experts  there  that  our  treasurer 
here  is  elected  for  four  years. 

"Now,  after  reading  that  HB  clear  through,  it 
seems  that  the  county  treasurer  whose  term  ends 
December  31,  1948,  holds  only  two  years;  but 
what  about  the  county  treasurer  who  was  elected 
in  November,  1946.  When  does  his  term  end? 

"The  county  clerk  has  informed  me  that  the  elec- 
tion certificate  issued  to  the  county  treasurer 
was  to  go  into  effect  as  of  January  1,  1947,  and 
for  two  years  only;  this  certificate  was  signed 
by  the  presiding  judge  of  the  county  court,  and 
as  the  chairman  of  the  election  board,  if  Morgan 
County,  Mo.,  has  such  an  official. 

"Therefore,  I want  an  opinion  as  to  whether  this 
county  treasurer  was  elected  two  years  or  four 
years  under  HB  279 . " 

House  Bill  No.  729  of  the  63rd  General  Assembly,  referred 
to  in  your  request,  repealed  Sections  13789  to  13792,  inclusive. 


FILED 
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of  Article  8,  Chapter  100,  R.  S.  Mo.  1939.  The  Act  further  pro- 
vides for  the  election  of  county  treasurers,  through  the  enact- 
ment of  Section  13789*  reading  as  follows: 

"There  is  hereby  created  in  all  the  counties 
of  this  state  the  office  of  County  Treasurer. 

At  the  general  election  in  the  year  19^6  and 
every  four  years  thereafter,  there  shall  be 
elected  by  the  qualified  electors  in  all 
counties  of  this  state  a county  treasurer  who 
shall  be  commissioned  by  the  county  court  of 
his  county  and  who  shall  enter  upon  the  dis- 
charge of  the  duties  of  his  office  on  the 
first  day  of  J anuary  next  ^succeeding  his  elec- 
tion, and  shall  hold  his  office  for  a term  of 
four  years  and  until  his  successor  is  elected 
and  qualified,  unless  sooner  removed  from  of- 
fice; provided,  however,  that  in  those  coun- 
ties wherein  the  present  treasurer’s  term  ends 
on  December  31,  1948,  the  qualified  electors 
of  such  counties  shall  elect  a county  treasurer 
at  the  November  election  in  19^8  and  the  trea- 
surers so  elected  shall  serve  a two-year  term 
but  thereafter  the  term  of  said  treasurers 
shall  be  four  years;  and  provided  that  in  coun- 
ties which  have  adopted  the  township  alterna- 
tive form  of  county  government  the  treasurer’s 
term  shall  extend  until  the  first  day  of  April 
next  after  the  election  of  his  successor;  pro- 
vided, further,  that  the  terms  of  all  persons 
holding  the  office  of  county  treasurer  to 
which  they  have  been  elected  or  appointed  at 
the  time  this  act  shall  take  effect  shall  not 
be  vacated  or  otherwise  affected  thereby." 

(Emphasis  ours.) 

It  is  a fundamental  rule  of  statutory  construction  that  if 
the  language  contained  in  a statute  is  clear  and  unambiguous,  no 
need  for  judicial  interpretation  arises.  The  rule  has  been  so 
declared  by  the  Supreme  Court  of  Missouri,  in  Banc,  in  Nordberg 
v.  Montgomery,  173  S.  W.  (2d)  387,  1.  c.  390,  from  which  we  qoute 

"We  think  the  language  of  the  Statute  is  plain 
and  unambiguous,  and  the  intent  of  the  Legis- 
lature is  clear,  as  we  have  already  found. 

’Rules  for  the  interpretation  of  statutes  are 
only  intended  to  aid  in  ascertaining  the  legis- 
lative intent,  "and  not  for  the  purpose  of  con- 
trolling the  intention  or  of  confining  the  op- 
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eration  of  the  statute  within  narrower  limits 
than  was  intended  by  the  lawmaker."  Suther- 
land on  Statutory  Const.,  sec.  279.  If  the 
intention  is  clearly  expressed,  and  the  lan- 
guage used  is  without  ambiguity,  all  technical 
rules  of  interpretation  should  be  rejected. * 

State  ex  rel.  Wabash  Ry.  Co.  et  al.  v.  Shain, 

3^1  Mo.  19,  106  S.  W.  2d  898,  loc.  cit . 899, 

900." 

Giving  due  regard  to  this  rule,  and  considering  the  clear 
and  unambiguous  language  contained  in  the  statute  quoted,  supra, 
with  particular  reference  to  the  portion  thereof  which  has  been 
emphasized  by  underscoring,  we  reach  the  conclusion  that  the 
county  treasurers  who  were  elected  at  the  general  election  on 
November  5,  1946,  are  to  hold  their  respective  offices  for  four 
year  terms,  commencing  on  the  first  day  of  January,  1947. 

It  is  quite  probable  that  the  confusion  with  respect  to 
the  tenure  of  such  county  treasurers  has  arisen  as  a result  of 
the  proviso  contained  in  the  quoted  statute.  We  refer  particu- 
larly to  that  portion  of  the  proviso  relating  to  incumbent 
treasurers  whose  present  terms  will  expire  on  December  31, 

1948. 


This  situation  has  arisen  as  a result  of  action  taken  by 
the  57th  General  Assembly,  which  had  the  effect  of  abolishing 
the  office  of  county  treasurer  in  certain  counties  from  and 
after  the  first  day  of  January,  1937.  This  Act  was  repealed 
by  further  action  taken  by  the  59th  General  Assembly,  by  virtue 
of  which  the  office  was  restored.  However,  in  the  restoration 
a situation  was  created  in  which  the  county  treasurers  in  the 
counties  affected  thereby  have  since  been  elected  to  the  elections 
differing  from  those  in  the  remainder  of  the  counties.  There- 
fore, at  the  time  of  the  passage  and  approval  of  House  Bill  No. 

729  of  the  63rd  General  Assembly,  there  were,  in  certain  coun- 
ties, county  treasurers  whose  terms  of  office  will  not  end  un- 
til December  31,  1948. 

At  the  time  of  the  enactment  of  House  Bill  No.  729  of  the 
63rd  General  Assembly,  it  was  not  within  the  power  of  that  body 
to  affect  the  tenure  of  the  county  treasurers  holding  office 
under  the  conditions  mentioned,  by  virtue  of  the  following  con- 
stitutional provision,  found  as  Section  3 of  the  Schedule  ap- 
pended to  the  Constitution  of  Missouri  of  1945: 

"The  terms  of  all  persons  holding  public  of- 
fice to  which  they  have  been  elected  or  appointed 
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at  the  time  this  Constitution  shall  take  ef- 
fect shall  not  be  vacated  or  otherwise  af- 
fected thereby." 

What  has  been  said  hereinbefore  is  also  equally  applica- 
ble to  the  further  proviso  found  in  House  Bill  No.  729  of  the 
63rd  General  Assembly  relating  to  counties  in  which  the  town- 
ship form  of  county  government  is  in  force. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  county  trea- 
surers who,  under  existent  laws,  and  particularly  under  the 
provisions  of  House  Bill  No.  729  of  the  63rd  General  Assembly, 
were  elected  to  that  office  at  the  general  election  held  on 
November  5,  19^6,  have  a tenure  in  office  of  four  years,  and 
until  their  respective  successors  are  elected  and  qualified, 
such  term  commencing  on  the  first  day  of  January,  19^7. 


Respectfully  submitted. 


WILL  P.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 


MAGISTRATES  _ State  of  Missouri  is  not' required  to  deposit  $5.00 
when  commencing  a suit  in  the  magistrate  court;  a 
magistrate  shall  not  require  plaintiff  to  provide 
security  for  costs  in  all  proceedings;  a $5.00  magis- 
trate fee  is  not  to  he  apportioned  for  the  purpose  of 
paying  costs  of  any  proceeding. 


March  26,  1947 

OPINION  NO.  57 


Honorable  G.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 

Dear  Sir: 

We  hereby  acknowledge  receipt  of  your  letter  of 
recent  date  requesting  an  opinion  of  this  department,  which, 
for  the  sake  of  brevity,  we  have  restated  as  follows: 

(1)  Does  the  State  of  Missouri  have  to 
deposit  the  $5.00  magistrate  fee  when 
filing  a proceeding  in  the  magistrate 
court? 

(2)  May  the  magistrate  require  that  a 
plaintiff  provide  security  for  costs  in 
all  proceedings? 

(3)  Is  the  $5.00  magistrate  fee  that  must 
be. paid  upon. the  commencement  of  a civil 
proceeding  in  the  magistrate  court  a cost 
deposit  to  be  apportioned  among  the  costs 
of  the  proceeding? 

Section  23  of  Senate  Bill  207  of  the  63rd  General 
Assembly  provides  in  part  as  follows: 

"Upon  the  commencement  of  any  proceed- 
ings in  the  magistrate  court  the  party 
commencing  the  same  shall  pay  to  the 
clerk  of  said  court  a magistrate  fee  of 
five  dollars  ($5.00).  The  fees  herein  pro- 
vided shall  be. charged  aginst  the  losing 
party,  and  if  recovered  from  said  party 
the  same  shall  be  repaid  to  the  party 
making  the  deposit  of  such  fee.  Except  as 
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provided  in  Section  23a  of  this  act, 
it  shall  be  the  duty  of  each  clerk  of 
the  magistrate  court,  with  the  approval 
of  the  magistrate  to  charge  upon  behalf 
of  the  State  every  fee  that  accrues  in 
his  office  and  to  receive  the  same,  and 
at  the  end  of  each  month,  pay  over  to 
the  director  of  revenue  all  monies  col- 
lected by  him  as  fees,  taking  two  re- 
ceipts therefor,  *****  " 

It  is  noted  that  this  is  a general  provision  and  does 
not  specifically  provide  that  the  state  shall  pay  the  $5.00  fee. 

If  this  $5.00  were  paid  by  the  state  when  filing  a proceeding 
in  the  magistrate  court  it  would  go  back  to  the  state  and  be 
deposited  in  the  magistrate  fund.  This  would  merely  be  going 
through  an  absurd  proceeding  - taking  money  from  the  state  and 
immediately  giving  it  back. 

The  general  rule,  that  the  state  is  not  liable  for  costs 
unless  specifically  named,  is  stated  in  59  C.  J.  page  332,  Sec. 

503,  which  reads  in  part  as  follows: 

"While  a state  may  be  excused  from  the 
payment  of  costs  because  of  express 
statutory  exemption,  it  is  a general 
and  well  established  rule,  apart  from 
statute,  that  costs  are  not  recoverable 
from  a state,  in  her  own  courts,  whether 
she  has  brought  suit  as  plaintiff  or 
has  properly  been  sued  as  defendant;  or 
whether  she  is  successful  or  defeated; 
and  if  a state  has  paid  costs  for  which 
it  is  not  liable,  it  may  recover  the 
amount  paid  from  the  party  who  is  liable. 

Costs,  however,  may  be  awarded  against 
a state  when  it  is  expressly  permitted 
by  statute;  but  only  in  a case  coming 
clearly  within  the  terms  of  the  statute, 
and  general  statutes  providing  for  tax- 
ation of  costs  in  favor  of  the  prevailing 
party  or  against  the  unsuccessful  party 
do  not  authorize  an  award  for  costs 
against  a state." 

This  rule  has  been  followed  by  the  Supreme  Court  of  this 
state  in  the  case  of  Murphy  et  al.,  v.  Limpp,  147  S.  W.  (2d)  420, 
which  was  a case  brought  by  the  members  of  the  Unemployment  Compen- 
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sation  Commission  against  one  Rufus  H.  Limpp  for  the  purpose 
of  collecting  contributions  under  the  provisions  of  the  Unem- 
ployment Compensation  law.  Judgment  was  rendered  for  the 
defendant  and  the  lower  court  assessed  costs  incurred  against 
the  plaintiff,  the  Unemployment  Compensation  Commission. 

After  citing  the  above  quotation  from  Corpus  Juris,  they  stated 
that  in  the  absence  of  a statutory  provision  the  costs  cannot 
be  assessed  against  the  state.  For  other  cases  affirming  this 
doctrine,  see  Hartwig-Dischinger  Realty  Co.  v.  Unemployment 
Compensation  Commission,  168  S.  W.  (2d)  78,  350  Mo.  69O;  State 
ex  rel.  State  Social  Security  Commission  v.  Butler's  Estate, 

181  S.  W.  (2d)  768,  353  Mo.  14. 

The  second  question  presented  by  your  request  is 
whether  or  not  the  magistrate  may  require  a cost  deposit  upon 
the  filing  of  a civil  suit.  It  is  well  settled  that  courts  of 
record  have  the  inherent  power  to  make  rules  of  procedure  and 
practice  with  reference  to  matters  that  have  not  been  provided 
for  by  statutory  or  constitutional  provisions. 

Section  1401,  R.  S.  Mo.  1939*  provides  that  only  in 
specific  cases  can  the  defendant  be  required  to  put  up  security 
for  costs.  Section  1402,  R.  S.  Moi  1939*  provides  that  after 
the  commencement  of  any  suit  that  the  officers  of  the  court  and 
the  defendant  may  file  a motion  requiring  plaintiff  to  give 
security  for  the  costs  and  that  the  court  shall  allow  the  motion 
when  certain  named  circumstances  exist.  Section  33  of  Senate 
Bill  207  of  the  63rd  General  Assembly,  which  specifically  pro- 
vides the  rules  of  procedure  to  be  followed  in  magistrate  courts, 
also  names  certain  circumstances  where  the  magistrate  may  re- 
quire security  for  costs.  It  can  readily  be  seen  that  the  General 
Assembly  has  enacted  rules  of  procedure  governing  the  instances 
when  it  is  necessary  to  deposit;  security  for  costs  in  filing  a 
suit.  This  raises  the  question  of  whether  or  not  the  magistrate 
may  make  rules  of  procedure  that  go  beyond  the  limits  provided 
by  a statute.  The  courts  of  the  different  states  are  divided 
on  this  question  but  Missouri  follows  the  majority  which  holds 
that  rules  of  the  court  cannot  broaden  or  go  beyond  a statutory 
provision. 

In  the  case  of  State  ex  rel.  Plummer  v.  Gideon,  119 
Mo.  94,  relator  brought  mandamus  to  require  the  judge  of  a cir- 
cuit court  to  allow  him  to  subpoena  28  witnesses  after  the  judge 
had  ruled  that  they  could  subpoena  only  15  witnesses  in  conform- 
ance with  a regulation  set  up  by  a rule  of  the  court.  Relator 
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relied  on  a statute  and  a section  of  the  Constitution  which 
gave  defendant  the  unlimited  right  to  subpoena  witnesses  when 
indicted  for  a criminal  offense.  The  court,  in  holding  that 
this  rule  was  void,  stated  at  1.  c.  98  and  100: 

“It  has  been  uniformly  held  by  this 
court  that  if  a rule  of  court  went 
beyond,  or  contradicted  a statute  of 
the  state,  it  would  not  be  enforced 
here.  * * *"  (Underscoring  ours.) 

“It  is  sufficient  to  add  that  this 
rule  imposes  harder  terms  than  the 
statute  does,  and  for  that  reason  it 
cannot  be  enforced.  The  conclusion  we 
have  reached  accords  not  only  with  out* 
own  decisions,  but  with  those  of  many 
other  courts  of  last  resort  in  the 
several  states.  * * * * *"  (Underscoring 
ours . ) 

Also  in  the  case  of  state  ex  rel.  Hoffman  v.  Withrow, 

135  Mo.  376,  the  rule  of  the  court  was  in  question  which  attempted 
to  require  the  filing  of  a bill  of  exceptions  in  less  time  than 
was  required  by  statute.  Holding  this  was  beyond  a rule-making 
power,  the  Supreme  Court  stated  at  1.  c.  382: 

"That  such  a rule,  if  observed,  would  re- 
lieve the  court  of  much  labor  and  greatly 
facilitate  business  therein  is,  doubtless, 
true,  but  it  seems  quite  clear  to  us,  that 
it  had  no  power  to  adopt  such  a rule  or  to 
enforce  its  observance.  In  Works  on  Courts 
and  Their  Jurisdiction,  page  177*  it  is 
said:  'A  court  can  not  make  and  enforce  a 

rule  that  will  deprive  a party  of  a right 
given  him  by  law  or  granting  the  right  upon 
terms  more  onerous  than  those  fixed  by  law.1 
* * * * ■*>< 

We  believe  that  this  is  the  type  of  a situation  that 
is  before  us  for  consideration.  The  General  Assembly  has  stated 
that  in  only  specific  situations  may  the  courts  require  security 
for  costs,  and  now  the  court  has  attempted  to  broaden  this  statu- 
tory provision  by  saying  that  at  all  times  the  plaintiff  must 
deposit  security  for  costs.  A rule  of  this  type,  we  believe,  is 
not  within  the  inherent  power  of  the  magistrate  courts. 
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You  have  also  presented  a question  of  whether  or  not 
the  $5.00  deposit  required  by  Section  23  of  Senate  Bill  207  of 
the  63rd  General  Assembly  should  be  used  to  pay  the  costs  In 
the  proceeding  for  which  it  is  deposited.  Section  23  of  Senate 
Bill  207,  supra,  specifically  states  that  this  is  a magistrate 
fee  and  is  to  be  paid  over  to  the  Department  of  Revenue.  It  is 
clear,  then,  it  cannot  be  used  for  any  of  the  other  fees  in  the 
proceeding. 


Conclusion 

Therefore,  it  is  the  opinion  of  this  department  that 
(l)  the  State  of  Missouri  is  not  required  to  deposit  the  $5.00 
magistrate  fee  on  the  commencement  of  a proceeding  in  a magis- 
trate court;  (2)  the  magistrate  is  not  authorized  to  make  a 
rule  requiring  the  plaintiff  to  provide  security  for  costs  in 
all  proceedings;  and  (3)  the  $5.00  magistrate  fee  is  to  be  paid 
over  to  the  Department  of  Revenue  and  is  not  to  be  apportioned 
for  the  payment  of  the  costs  of  the  proceeding. 

Respectfully  submitted. 


PERSHING  WILSON 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 

Attorney  General 
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•>-  * COLLECTOR G : Collector  who  voluintarily  pays  part  of  hid 
\ : compensation  to  the  county  and  makes  final 

’ ■ V settlement,  cannot  thereafter  recover  the  same. 


Mr.  G,  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


Dear  3irj 

This  acknowledges  your  request,  which  is  as  follows; 

’’The  County  Court  of  Morgan  County, 

Mo.,  requests  an  opinion  on  the 
question  of  whether  the.  court  can 
make  a refund  of  ';160,00,  to  Mr., 

0,  C.  Roark,  the  former  collector 
of  Morgan  County,  Mo.,  who  overpaid 
the  county  that  much  money.  The 
facts  disclose  that  Mr.,  Roark  as 
county  collector  in  Morgan  County, 
in  March  1947,  filed  and  submitted 
to  the  county ‘court  his  final  finan- 
cial collector’s  settlement,  and  the 
same  was  duly  approved,  and  Mr.,  Roark 
was  given  hi3  quietus  on  the  approval 
of  the  same.  Some  time  afterwards 
in  the  last  few  days,  an  assistant 
state  auditor  in  checking  over  the 
same,  discovered  that  Mr, , Roark  had 
overpaid  the  county  of  Morgan  '5160.00. 

This  money  was  paid  over  to  the 
treasurer  of  Morgan  County,  Mo.,  and 
by  Mr.  Roark,  and  the  treasurer  ap- 
portioned some  out  to  the  school  funds,, 
the  road  funds,  and  other  funds,  and 
some  of  the  money  of  course  has  been 
spent  by  these  different  political 
subdivisions,  and  probably  cannot  be 
reclaimed. 
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"Mr*  Roark  suggested  that  the  county 
court  approve  his  request  for  a refund 
because  it  was  his  money  that  was  paid 
over.  The  County  Court  has  no  desire 
to  be  contentious  about  tho  matter,  but 
requested  of  me  an  opinion  as  to  whether 
the  same  was  legal  to  make  such  a refund 
out  of  the  general  revenues  of  the  county," 

You  do  not  state  any  facts  in  your  letter  from  which 
we  may  conclude  that  the  collector  paid  this  money  over 
a mistake  of  fact.  We  gather  from  what  you  do  state  that 
the  collector  paid  what  he  thought  was  due  the  county  and 
retained  what  he  thought  was  due  him  for  commissions  for 
compensation  under  the  statute,  and  that  later  when  the 
collector's  office  was  audited  by  the  State  Auditor’s 
fieldman,  and  after  the  final  settlement  of  the  collector 
was  made  and  approved*  the  collector  then,  and  after  said 
audit,  concluded  that  he  had  overpaid  the  county  to  the 
extent  of  160,00, 

Replying  to  your  inquiry,  we  have  looked  up  the  law 
and  find  that  a similar  state  of  facts  was  ruled  by  the 
Supreme  Court  of  this  state  in  1906  in  Hethcock  v,  Crawford 
County,  200  Mo,  170,  The  Court,  in  that  case,  ruled  against 
recovery  by  the  collector  from  the  county  of  excess  money 
he  had  paid  over  to  the  county,  and  denied  his  recovery 
thereof.  At  pages  176,  177  and  ,178  the  Court  said: 

"The  question,  then,  comes  to  this? 

Having  without  duress,  misrepresentation, 
or  any  form  of  imposition  or  fraud  on 
the  part  of  defendant’s  agent,  the  county 
court,  voluntarily  paid  this  money  into 
the  county  treasury  on  the  theory  it  was 
tax  money  and  belonged  to  the  county 
treasury  - that  he  had  but  rendered  unto 
Caesar  the  things  that  were  Caesar's  - 
can  he  recover  it  back,  or  must  he  abide 
the  event?  Courts  havo  been  extremely 
lenient  in  seeing  a mistake  of  fact,  as 
distinguished  from  a mistake  of  law, 
but  plaintiff  has  produced  no  case  on 
all-fours  with  this  one*  To  the  contrary. 


Logan  Marr 


-3 


there  is  a live  line  of  controlling  deci- 
sions holding  that  under  such  a record, 
the  mistake  is  not  of  fact  but  of  law, 
and  that  money  so  paid  voluntarily  cannot 
be  recovered  back,  (claflin  V.  McDonough, 

33  Mo,  412,  and  cases  cited;  Mathews  v, 

Kansas  City,  80  Mo.  231,  and  cases  cited; 
Needles  v,  Durk,  81  Mo.  569;  Price  v, 

Estill,  87  Mo.  378;  Norton  v.  Highleyman, 

88  Mo.  623;  State  ex  rel.  Scotland  County 
v.  Fwing,  116  Mo.  1^9,  and  cases  cited; 

State  ex  rel.  Shipman,  125  Mo.  436;  Corbin 
v,  Adair  County,  171  Mo,  385;  Campbell  v. 
Clark,  44  Mo.  App.  249;  State  ex  rel.  v. 
Stones treet,  92  Mo.  App.  214. ) 

"If  we  look  to  the  natural  justice  of  the 
thing,  the  same  conclusion  should  be 
reached.  For  instance,  the  money  paid  by 
plaintiff  into  the  county  treasury,  per- 
taining to  the  road  fund,  presumably,  has 
long  since  been  spent  for  such  purposes; 
the  money  he  paid  into  the  county  treasury, 
belonging  to  the  county  revenue,  presumably, 
has  long  since  been  used  for  the  purposes 
prescribed  by  the  law  - that  is,  this  tax 
money  has  been  paid  out  and  put  into  cir- 
culation and  thus  gone  about  doing  good. 

There  is  no  pretense  the  funds  or  any  part 
of  them  are  intact  in  the  county  treasury, 
and  no  presumption  of  law  to  that  effect. 

The  Constitution  and  statutes  of  Missouri 
•contemplate  that  counties  should  be  run  on 
a cash  basis,  that  the  tax  levies  should 
be  made  with  an  eye  to  the  condition  of 
the  county  treasury  and  current  demands  of 
the  county’s  business,  and  plaintiff  may 
not  disturb  the  county  treasury  of  Crawford 
county  unless  he  is  warranted  in  so  doing 
by  the  strict  law, 

"The  conclusion  we  have  reached  is  based  on 
the  concession  to  plaintiff  that  this  Suit, 
in  its  nature,  i3  for  money  had  and  received, 
and,  hence,  must  be  governed  by  both  legal 
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and  equitable  principles*  But  we  find  no 
case  in  assumpsit  for  money  had  and  re- 
ceived that  entitles  plaintiff  to  recover 
under  the  conditions  existing  here, 

Here  plaintiff  had  the  money.  He  (mis-, 
judging  the  law ) voluntarily  parted  with 
it  without  solicitation,  misrepresentation, 
duress,  fraud  or  undue  influence,  and,  as 
he  made  his  bed,  so  ho  must  lie.,, 

The  above  case  has  been  cited  many  times*  In  Donovan 
v»  Kansas  City,  352  Mo*  430  (1943),  our  Supreme  Court, 
en  banc,  cited  this  case  as  holding  that  the  equitable 
principle  of  recovery  for  goods  sold  and  used  does  not 
apply  so  as  to  justify  recovery  "when  counter  to  paramount 
principles  of  law." 

In  State  ex  rel.  Buchanan  Count-y  v,  Pulk3,  296  Mo* 

614,  l*e.  624,  the  Court,  in  following  the  He  the  o ole  case, 
held  that  if  an  officer  misconstrued  the  statute  it  was  a 
mistake  of  law  and  not  of  fact,  and  he  was  not  entitled  to 
recover  the  payment  from  the  county.  The  Court  said* 

" * «•  Under  our  scheme  of  taxation 

each  year’s  levy  is  made  to  meet  'the 
conditions  of  the  county  treasury  and 
current  demands  of  the  county's  business 
and  plaintiff  may  not  disturb  the  county 
treasury  of  Crawford  County  unless  he  Is 
warranted  in  so  doing  by  the  strict  law* ’ 

(Hethcock  v.  Crawford  County,  200  Mo* 

170,  177 j Dameron  v.  Hamilton,  264  Mo. 

• 103,  121,  ) -x-  * * *" 

In  State  ex  rel,  Thompson  v.  Sanderson,  336  Mo.  114 
(1934),  our  Supreme  Court,  in  speaking  of  a similar  question, 
said,  l.c,  110; 

"The  annual  settlement,  which  is  re- 
quired to  be  made,  is  recognized  by  law 
as  something  more  than  a mere  report  of 
the  collector  of  the  amounts  collected 
and  taxes  remaining  delinquent.  It  par- 
takes of  the  nature  of  a settlement  of 
the  collector's  accounts  with  the  county 
and  state#  The  county  court  has  been 
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designated  by  the  Legislature  as  the 
agency  to  represent  State  and  county. 

It  was  held  in  State  ex  rel.,  v,  Shipman, 

125  Mo.  436,  28  S.b.  842,  and  State  ex 
rel.  v.  Ewing,  116  Mo,  129,  22  S.W, 

476,  that  In  the  absence  of  fraud,  col- 
lusion or  mistake  of  fact,  settlements 
made  by  a county  collector  were  binding 
on  the  county.  It  was  held  that  exces- 
sive commissions  paid  to  the  collector 
in  those  cases  could  not  be  recovered 
because  they  were  paid  under  a mistake 
of  law.  On  the  same  theory  a collector 
was  denied  redress  where  he  had  been 
paid  a less  commission  than  permitted  by 
law.  (Ilethcoclc  v.  Crawford  County,  200 
Mo,  170,  98  3,w.  582.  )n 

Conclusion, 

• 

Under  the  facts  here  above  set  forth,  it  is  our  opinion 
that  the  collector  of  Morgan  County  having  voluntarily  paid 
to  the  county  at  his  annual  and  final  settlement  as  collector 
an  excess  above  the  amount  he  was  required  to  pay,  and  having 
received  his  quietus  and  there  being  no  fraud  worked  on  him 
in  so  doing,  is  not  entitled  to  recover  such  excess  from  the 
county. 


Yours  truly. 


APPROVED: 


DRAKE  WATSON 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


TAXATION  " AfJD  REVENUE:  Procedure  to  be  followed  in  assessing  real 

property  at  its  true  value. 


Honorable  G.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  inquiry  of  recent  date,  request- 
ing an  official  opinion  of  this  office,  and  reading  as  follows; 

"I  am  requesting  a legal  opinion  on  these 
facts  set  up  in  this  letter  to  the  Tax  Com- 
mission, as  per  their  finding  on  same." 

Your  letter  to  the  State  Tax  Commission,  referred  to,  reads 
as  follows; 

"Several  of  our  county  assessors  have  had 
trouble  trying  to  assess  for  taxation  pur- 
poses, the  Camp,  known  as  The  Southern 
District 
ing,  Spr 

This  Camp  consists  of  40  acres  of  the  land 
on  the  Lake  of  the  Ozarks.  It  is  some 
kind  of  a summer  retreat  for  the  Church 
and  the  ministers  of  the  church*  There 
are  several  buildings  used  for  the  visit- 
ing public,  a church,  ampitheater,  an  eat- 
ing house,  and  a boat  dock.,  and  a camping 
ground.  But  in  addition  there  are  approxi- 
mately 35  or  40  private  dwellings  owned  by 
the  laymen  and  ministers  of  the  church 
group*  These  improvements  are  valuable 
and  very  substantial,  and  have  been  erected 
for  as  many  as  ten  years  and  more  being 
erected  each  year.  There  are  no  deeds  re- 
corded as  to  this  property,  individually 
owned  and  on  which  the  homes  are  located. 

There  is  nothing  to  show  that  the  same  are 
individually  owned. 


. Assembly  of  God,  Woodruff  Build- 
lngfield.  Mo*,  c/o  Rev.  Bert  Webb, 
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"The  caretaker  or  the  visiting  persons, 
never  seem  to  know  who  owns  what  cabin.. 

There  has  been  an  attempt  to  conceal  the 
ownership  in  order  to  avoid  paying  taxes. 

There  is  a misconception  that  because 
church  property  is  exempt,  and  because 
the  private  dwelling  is  located  on  church 
property,  the  dwelling  is  also  tax  exempt. 

There  is  no  separate  real  estate  descrip- 
tion. 

MI  am  requesting  that  your  traveling  audi- 
tor for  the  department  come  out  here,  and 
in  cooperation  with  our  assessor  try  to 
find  some  way  for  the  assessor  to  put  this 
property  privately  owned  on  the  tax  books. 

Further,  it  seems  that  any  of  the  church 
investment,  in  excess  of  five  acres,  would 
be  taxable,  along  with  these  private  dwell- 
ings. 

"Let  me  know  what  procedure  you  suggest  in 
order  to  help  the  assessor  in  assessing  this 
property.  How  is  the  best  way  to  get  the 
same  named  and  located  to  make  an  assessment 
valid?" 

Further,  you  have  orally  informed  the  writer  that  the  real 
property  referred  to  in  your  letter  to  the  State  Tax  Commission 
is  now  on  the  tax  rolls  of* Morgan  County , Missouri,  but  valued 
at  an  amount  far  below  the  true  value  of  the  real  property  and 
Improvements  thereon. 

In  view  'of  the  matters  presented,  it  first  becomes  of  im- 
portance to  determine  whether  or  not  the  real  property  is  sub- 
ject to  taxation.  This,  in  each  instance,  is  a question  of  fact 
and  one  upon  which  we  do  not  presume  to  pass.  The  applicable 
rules  are  discussed  in  an  official  opinion  of  this  office  de- 
livered under  date  of  October  17,  1946,  to  the  Honorable  William 
S,  Thompson,  Prosecuting  Attorney  of  Mercer  County,  Missouri., 
For  the  benefit  of  the  discussion  contained  therein,  a copy  of 
that  opinion  is  enclosed  herewith. 

Assuming  that  a full  investigation  of  the  facts  discloses 
the  real  property  to  not  be  used  exclusively  for  religious  pur- 
oses,  it  then  becomes  of  importance  to  determine  the  method  to 
e followed  in  assessing  the  property  at  its  true  value. 
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The  duty  of  assessing  property,  both  real  and  personal, 
rests  primarily  upon  the  county  assessor  under  the  provisions 
of  Section  11000.9,  Mo.  if,.  ;i.  A.,  which  reads,  in  part,  as  fol- 
lowss 

,f  * * * After  receiving  the  necessary  forms 
the  assessor  or  his  deputy  or  deputies  shall, 
except  in  the  City  of  St.  Louis,  between  the 
first  clay  of  January  and  the  first  day  of 
June,  1946,  and  each  year  thereafter,  pro- 
ceed to  make  a list  of  all  real  and  tangi- 
ble personal  property  in  his  county,  town 
or  district,  and  assess  the  same  at  its  true 
value  in  money  in  the  manner  following,  to 
wit:  * * * rt  (The  following  provisions  re- 
late to  the  segregation  of  the  various  types 
of  property,  the  preparation  of  the  assess- 
ment lists  and  their  verification  by  the 
oaths  of  the  owners  of  the  property,  etc., 
and  are  not  pertinent  to  the  matter  under 
consideration.) 

The  ^list"  referred  to  in  the  foregoing  statute  may  be  made 
either  by  the  taxpayer  or  by  the  assessor  i n the  event  of  the 
failure  of  the  taxpayer  to  do  so.  Under  the  provisions  of  Sec- 
tion 10950,  R.  S.  Ho.  1939,  of  which  Section  11000.9,  Mo,  R.  S.  A. 
is  substantially  a reenactment  with  changes  necessary  bo  conform 
to  the  nev,r  constitutional  requirements  as  to  the  time  of  assess- 
ing, levying  and  collecting  taxes,  it  was  held  that  if  the  tax- 
payer fails  to  furnish  the  sworn  list  disclosing  the  nature  and, 
value  of  his  property  subject  to  taxation,  such  failure  authorizes 
the  assessor  to  fix  the  valuation.  See  State  ex  rel.  Hawkin  v. 
Edwards,  2&6  3.  w.  25,  315  ho.  209. 

On  the  other  hand,  if  the  taxpayer  does  furnish  such  list, 
the  assessor  is  not  bound  thereby  to  the  valuations  placed  upon 
such  property  by  the  owner  thereof,  as  was  held  in  State  ex  rel. 
Dobbins  v.  Reed,  60  3.  ¥,  70,  159  Mo.  77.  However,  before  such 
valuations  may  be  increased,  it  is  necessary  that  the  assessor 
comply  with  the  requirements  of  Section  11000.14,  Me,  R.  3,  A., 
which  reads  as  follows : 

"■Whenever  any  assessor  shall  increase  the 
valuation  of  any  real  property  he  shall  forth- 
with notify  the  record  owner  of  such  increase, 
either  in  person,  or  by  mail  directed  to  the 
last  known  address;  every  such  increase  in 
assessed  valuation  made  by  the  assessor  shall 
be  subject  to  review  by  the  county  board  of 
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equalization  whereat  the  land  owner  shall 
be  entitled  to  be  heard,  and  the  notice  to 
the  landowner-  shall  so  state. M 

From  the-  foregoing,  it  appears  that  the  county  assessor  is 
one  officer  who  has  authority  to  make  the  necessary  adjustments 
in  the  valuation  of  property  on  the  rolls  to  conform  with  the 
true  value  of  the  property  assessed. 

i There  is  an  additional  method  by  which  property  returned  at 
less  than  its  true  value  by  either  the  taxpayer  or  the  assessor 
may  be  increased,  he  refer  to  the  county  board  of  equalization, 
which,  under  the  provisions  of  Section  1100.3,  Mo.  K.  ;j.  i'u , has 
been  given  such  power  by  the  following  language: 

"The  following  rules  shall  be  observed  by, 
county  boards  of  equalization:  First,  they 
shall  raise  the  valuation  of  all  such  tracts 
or  parcels  of  land  and  any-  personal  property, 
such  as  in  their  opinion  have  been  returned 
below  their  real  value,  according  to  the 
rule  prescribed  by  this  chapter  for  such  val- 
uation; but,  after  the  board  shall  have  raised 
the  valuation  of  such  real  estate,  it  shall 
give  notice  of  the  fact-,  specifying  the  prop- 
erty and  the  amount  raised  to  the  persons  own- 
ing or  controlling  the  same,  by  personal  no- 
tice, through  the  mail  or  by  advertisement  in 
any  paper  published  in  the  county,  and  that 
said  board  shall  meet  on  the  fourth  Monday  of 
April,  except  in  counties  containing  a popu- 
lation of  more  than  severity  thousand  and  less 
than  one  hundred  thousand,  in  which  counties 
such  hoard  shall  meet  on  the  fourth  .Monday  of 
March  of  each  year,  to  hear  reasons,  if  any 
may  be  given,  why  such  increase  should  not  be 
made;  second,  they  shall  reduce  the  valuation 
of  such  tract  or  parcels  of  land  or  any  per- 
1 ' sonal  property  which,  in  their  opinion,  has 

been  returned  above  its  true  value  as  compared, 
with  the  average  valuation  of  all  the  real  and 
personal  property  of  the  county. w 

Furthermore,  should  such  property  fail  to  be  assessed  at  its 
true  value  as  provided  by  lav/,  by  either  the  county  assessor  or 
the  county  board  of  equalization,  it  is  still  possible  that  proper 
adjustments  of  such  valuation  may  be  made.  Your  attention  is 
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directed  to  the  following  provisions  of  Section  11033*14,  Mo* 
R*  S*  A * > relating  to  the  powers  and  duties  of  the  state  tax 
commission; 

'It  shall  be  the  duty  of  the  State  Tax  Com- 
mission, and  the  commissioners  shall  have 
authority  to  perform  all  duties  enumerated 
in  this  section  and  such,  other  duties  as  may 
be  provided  by  law; 


n ( 6 ) To  raise  or  lower  the  assessed  valua- 
tion of  any  real  or  tangible  personal  prop- 
erty, including- the  power  to  raise  or  lower 
the  assessed  valuation  of  the  real  or  tangT~ 
UTe  personal  property  of  any  individual . ' co- 
partnership,  company , association  or  corpo- 
ration! Provided. , that  V efore  any  such  as- 
sessment is  so  raised,  notice  of  the  inten- 
tion ox  the  Commission  to  raise  such  assessed 
valuation  and  of  the  time  and  place  at  which 
a hearing  thereon  will,  be  held,  .shall  be  given 
to  such  individual,  copartnership,  company, 
association  or  corporation  as  provided  in  Sec- 
tion 16. 

v v v * v # # # * # >? 

(Emphasis  ours.) 

CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  property  sub- 
ject to  taxation  may  have  a valuation  placed  thereon  reflecting 
its  true  value  in  either  one  of  the  following  methods:  (1)  By 
action  of  the  county  assessor,  (2)  by  action  of  the  county  board 
of  equalization,  or  (3)  by  action  of  the  state  tax  commission. 


Re  spec t fully  submitted , 


WILL  F,  BERRY,  Jr* 

APPROVED:  Assistant  Attorney  General 


TTYTTOLGR  ~ 
Attorney  General 
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MOTOR  VEHICLES 


Theft  of  truck  unable  to  operate  under  its  own 
power  would  constitute  theft  of  motor  vehicle. 


/ 


Mr*  a.  Logan  Marr 
Prosecuting  Attorney  , 

Morgan  Ootrnty 
Versailles,  Missouri 

Dear  Sin 

This  will  acknowledge  your  request  for  an  opinion  based 
upon  the  following  facts s 

"The  facts  disclose  that  the  Model  T* 
truck  has  not  been  In  operation  for  as 
much  as  five  to  seven  years*  It  stood 
standing  in  a field  unused  for  that 
length  of  time.  The  tires  and  tubes 
have  disappeared  off  of  the  truck  In 
the  last  year*  A neighbor  boy  sold 
the  same  for  junk,  and  a junk  Jiauler 
came  after  the  truck.  The  real  owner, 
the  person  on  whose  property  was  lo- 
cated the  truck,  and  In  whose  enclose 
the  truck  was  standing,  makes  com- 
plaint that  his  motor  vehicle  was 
stolen.  The  truck  was  removed  as 
stated  without  the  oonsent  or  knowl- 
edge of  the  owner*  The  charge  is  one 
for  feloniously  stealing  a motor 
vehicle* 

"This  model  T*  truck  was  sold  to  a 
junk  dealer  and  was  partly  dismantled 
and  sold  as  junk* 

wHow  just  when  does  a model  T.  truck 
cease  to  be  a motor  vehicle,  and  become 
junk?  Must  be  In  operation  condition 
when  the  model  T.  truck  was  stolen? 

Or  the  fact  that  the  truck  could  not 
then  and  there  be  self  propelled  make 
any  difference? 
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"The  facts  further  disclose  that  the 
party  who  bought  the  model  T.  truck 
bought  the  same  for  junlr  and  toro  same 
up.  Some  parts  ho  sold  for  used  car 
parts  and  some  he  sold  as  just  junk," 

The  question  presented  in  your  request  asks  whether  or  not  the 
felonious  taking  of  tho  Model  T truck,  which  has  boon  standing  in 
a field  for  several  years  and  has  not  been  operated,  would  support 
a prosecution  for  feloniously  stealing  a motor  vehicle. 

Section  8404,  H,  3,  Mo,  1939,  in  part  provides? 

"(a)  Any  person  who  shall  be  convicted  . 
of  feloniously  stealing,  taking  or  carry- 
ing away  any  motor  vehicle,  or  any  part, 
tiro  or  equipment  of  a motor  vehicle  of 
a value  of  $30,00  or  more,  or  any  person 
who  shall  be  convicted  of  attempting  to 
feloniously  steal,  take  or  carry  away 
any  such  motor  vehicle,  part,  tire  or 
equipment,  shall  be  guilty  of  a felony 
and  shall  be  punished  by  imprisonment 
in,  the  penitentiary  for  a term  not 
exceeding  twenty-five  years  or  by  con- 
finement in  the  county  jail  not  exceed- 
ing one  year,  or  by  fine  not  exceeding 
one  thousand  dollars  ($1,000)  or  by  both 
such  fine  and  imprisonment, 

"(b)  Any  person^  who  shall  be  convicted 
of  stealing,  taking  or  carrying  away  any 
motor  vehicle  tire  or  any  ort  or  equip- 
ment of  a motor  vehicle  under  the  value 
of  $30,00  shall  be  punished  by  imprison- 
ment in  the  county  jail  not  exceeding  one 
year  or  by  fine  not  exceeding  one  hundred 
dollars  ($100,00)  or  by  both  such  fine 
and  imprisonment," 

Whether  or  not  the  taking  of  the  truck  in  question  would  supp- 
ort a prosecution  under  tho  above  statute  depends  upon  the  deter- 
mination that  the  truck  was  a "motor  vehicle"  within  the  meaning 
of  tho  statute, 

'Hie  term  "motor  vehicle"  is  defined  in  Section  8367,  Laws 
Missouri  1945,  page  1195,  as  follov/sj 

f 

* 'Motor  vehicle ,f  Any  self-propelled 
vehiole  not  operated  exclusively  upon 
tracks,  except  farm  tractors,  % & 
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This  definition  does  not  take  into  consideration  the  mechanical 
condition  of  the  vehicle  or  its  use  or  non-use  and  although  the 
truck  In  question,  at  the  time  it  was  taken,  v/as  not  in  running 
condition  we  believe  it  would  b©  a question  of  fact  whether  or  not 
it  had  lost  its  identity  as  a motor  vehicle  within  the  purview  of 
the  definition  contained  in  the  above  quoted  statute-, 

In  the  case  of  State  v*  Tacey,  102  Vt*  150  Atl,  63,  the 
Supreme  Court  of  Vermont  was  considering  the  conviction  of  a per- 
son found  guilty  in  the  lower  cotxrt  of  operating  a motor  vehicle 
while  under  the  influence  of  intoxicating  liquor,  The  statute 
relative  to  the  offense  defined  "motor  vehicle”  as  including  all 
vehicles  propelled  by  power  other  than  muscular  power,  with  cer- 
tain exceptions*  The  defendant  had  contended  that  inasmuch  as  the 
car  he  was  charged  with  operating  was  disabled  and  unable  to  move 
under  its  own  power,  (he  v/as  being  towed  by  another  car  at  the 
time  of  arrest)  it  was  not  a "motor  vehicle"  within  the  meaning 
of  the  statute.  Overruling  the  defendant's  contention  the  court 
said  at  Atlantic  1 . c . 69* 

"(l)  The  first  ground  is  untexiable.  Mani- 
festly it  was  the  design,  mechanism,  and 
construction  of  the  vehicle,  and  not  its 
temporary  condition,  that  the  Legislature 
had  in  mind  when  framing  the  definition 
of  a motor  vehicle,  neither  the  author- 
ities nor  sound  logic  admit  of  a different 
conclusion." 

Again  in  the  case  of  Btato  v.  Lansing,  108  Vt.  218,  184  Atl. 
692,  the  Vermont  Supreme  Court  affirming  a conviction  of  oper- 
ating a n on-registered  motor  vehicle  where  defendant  steered  a 
Dodge  car  as  it  coasted  down  hill,  said  car  being  in  such  poor 
mechanical . condition  that  it  would  not  operate  under  its  own 
power,  said  "the  inability  of  the  Dodge  car  to  operate  on  its 
own  power  was  a temporary  and  not  a permanent  condition."  The 
court  also  cited  and  quoted  from  the  Tacey  case,  supra* 

Considering  the  cases  cited  above  in  connection  with  the 
facts  which  you  have  related,  we  believe  it  is  & question  of  fact 
whether  or  not  the  truck  in  question  had  lost  its  identity  as  a 
motor  vehicle  at  the  time  it  was  taken.  If,  when  it  was  taken, 
it  could  have  been  put  Into  operating  condition  with  ordinary 
repairs  it  would  have  possessed  the  characteristics  identifying 
it  as  a motor  vehicle.  If  this  is  found  to  be  true,  and  the 
other  elements  of  the  crir©  are  present  the  charge  of  feloniously 


) 
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stealing  a motor  vehicle  could  bo  lodged  against  the  offending 
person* 

Respectfully  submit tod. 


RFT  »mw 


APPROVED* 


RI  CLAUD  F.  'i'iiOMid‘02 

Assistant  Attorney  General 


j.  eTTKWm 

Attorney  General 


, NEPOTISM i An  officer  approving  an  appointment  submitted  to  him 
of  an  employee  related  to  him  within  the  fourth  degree 
of  consanguinity  or  affinity  forfeits  his  office  under 
the  provisions  of  Section  6 of  Article  VII  of  the 
Constitution  of  19^5 ♦ 


October  10,  1947 


Honorable  Samuel  Marsh,  Director 
Department  of  Public  Health  and  Welfare 
State  Office  Building 
Jefferson  City,  Missouri 


Dear  Sin 

This  is  in  reply  to  your  letter  of  October  4,  1947, 
requesting  an  opinion  from  this  department  and  reading  as 
follows# 

"in  the  light  of  the  fact  that  Senate 
Bill  #349  specifically  provides  that 
no  appointments  or  discharges  shall  be 
made  without  the  approval  of  the  Di- 
rector of  the  Department  of  Public 
Health  and  Welfare,  will  you  please 
give  me  your  opinion  as  to  whether, 
if  one  of  the  division  directors  in 
the  Department  employed  a relative 
within  the  fourth  degree,  by  consan- 
guinity or  affinity,  with  my  approval, 
the  division  director,  or  the  depart- 
ment director,  or  both  would  suffer  the 
penalty  of  lost  of  office  under  the 
provision  of  the  Constitution  referred 
to, " 

The  Constitution  of  the  State  of  Missouri  1945,  Article 
VII,  Section  6,  provides  as  follows* 

"Any  public  officer  or  employee  in  this 
state  who  by  virtue  of  his  office  or 
employment  names  or  appoints  to  public 
office  or  employment  any  relative  within 
the  fourth  degree,  by  consanguinity  or 
affinity,  shall  thereby  forfeit  his  of- 
fice or  employment." 
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Xt  will  be  seen  that  the  power  to  appoint  employee®  la 
given  to  division  directors  and  the  power  of  approval  of  such 
appointments  is  given  to  the  department  director  in  laws  of 
Missouri  194§,  page  947,  Section  6,  which  reads,  in  part,  as 
follows | 

" # # # Each  dlviaion  director  shall 
appoint,  subject  to  the  approval  of  the 
director  of  the  department,  all  employees 
in  his  division  and  may  discharge,  subject 
to  the  approval  of  the  director  of  the  de- 
partment, such  employees  after  proper  hear- 
ts* Provided,  aueh  employment  and  dis- 
charge' conform  to  practices  governing 
selection  of  employees  in  the  department 
of  public  health  and  welfare *M 

This  question  will  be  discussed  in  two  phases,  first  of 
which  will  be  the  instance  of  an  appointment  by  a dlviaion 
director  of  a person  related  to  the  division  director  within 
the  fourth  degree  of  consanguinity  or  affinity,  but  not  related 
to  the  department  director  within  the  fourth  degree  of  con- 
sanguinity or  affinity.  In  this  case  the  action  of  the  division 
director  in  making  the  appointment  would  obviously  be  in  viola- 
tion of  Section  6,  supra,  even  though  the  appointment  would  be 
subject  to  the  approval  of  the  department  dlreotor.  The  leading 
case  in  Missouri  Interpreting  this  section  of  the  Constitution 
is  State  ex  inf.  MeKlttriok  V.  Whittle,  63  8.W.  (2d)  100,  In 
this  case  the  Gourt  said,  l.o.  101 1 

"*  * a Respondent  also  argues  that  the 
amendment  is  only  directed  against  of- 
ficials having  all  the  right  (power)  to 
appoint*  We  do  not  think  so.  The  ques- 
tion must  be  determined  upon  a construc- 
tion of  the  amendment*  It  is  not  so 
written  therein.  The  amendment  is  direct- 
ed against  officials  who  shall  have  (at 
the  time  of  the  selection)  1 the  right  to 
name  or  appoint’  a person  to  office*  Of 
course,  a board  acts  through  Its  official 
members,  or  a majority  thereof.  If  at  the 
time  of  the  selection  a member  has  the  right 
(power) , either  by  casting  a deciding  vote 
or  otherwise*  Tto  name  or  appoint  a person 
to  office,  and  exercises  said  right  (power) 
in  favor  of  a relative  within  the  prohibited 
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degree,  he  violates  the  amendment*  In  this 
case  it  is  admitted  that  respondent  had  such 
power  at  the  time  of  the  selection,  and  that 
he  exercised  It  by  naming  and  appointing  his 
first  Qpusl'n  to  the  position  of  teacher  of 
the  school  in  said  district.'* 

(underscoring  ours.) 

The  second  phase  of  this  question  is  the  instance  of  an 
appointment  of  a person,  related  to  the  department  director 
within  the  fourth  degree  of  consanguinity  or  affinity,  by  a 
division  director,  but  not  related  to  the  division  director 
within  the  fourth  degree  of  consanguinity  or  affinity,  which 
appointment  is  approved  by  the  department  director.  In  thia 
Instance  it  would  seem  that  the  underlined  words’  In  the  case 
of  State  v*  Whittle,  above,  would  make  this  positive  action 
of  the  department  director  a violation  of  Article  VII,  Section 
6 of  the  Constitution  of  1945.  This,  in  spite  of  the  fact  that 
the  department  director  does  not  have  a power  of  appointment  in 
the  first  Instance,  but  because  he  participates  In  the  appoint- 
ment in  a direct  and  positive  manner.  It  would  seem  that  such 
action  would  Jeopardize  the  department  director's  office.  In 
the  case  of  State  ex  rel*  McKlttrick  v.  Becker,  8l  S.W.  (2d) 
948,  the  court  said,  l.c,  950* 

"We  are  of  the  opinion  that  the  reason 
of  decision#,  as  it  appears  In  the  quota- 
tion given,  and  as  fjtated  In  the  provision 
itself,  does  not  support  relator’s  posi- 
tion. The  essence  of  the  provision  and 
likewise  of  said  decision  Is  the  power  of 
appointment  vested  in  one  and  the  success- 
ful exercise  thereof  by  him  in  accomplish- 
ing the  appointment  of  his  relative. 

Action,  direct  or  indirect,  not  inaction 
Ts  prohibited.  The  only  correlation  ex- 
pressed or  implied  is  a specific  kinship 
existing  between  two  individuals,  specif- 
ically indicated,  and  none  other.  Ho 
implication  may  properly  be  drawn  from 
what  has  Just  been  said  that  one  clothed 
with  a power  of  selection  or  appointment 
might  not  through  connivance  or  confedera- 
tion with  his  associates  who  share  in  such 
power  bring  himself  within  said  prohibition* 

Such  is  not  the  present  case*  Hor  have  we 
any  call  to  consider  in  what  circumstances 
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one  who  acta  in  connivance  in  bringing 
about  the  appointment  of  a relative  of  an 
associate  of  his  in  the  exercise  of  the 
power  of  appointment  will  suffer  penalty 
as  for  violation  of  said  provision*" 
(Underscoring  ours.) 

* Referring  to  the. Whittle  case,  above* 


Conclusion* 

It  is  the  opinion  of  this  department  that! 

(l)  The  department  director  would  forfeit  his  office, 
under  the  provision  of  Article  VII,  Section  6 of  the  Constitu- 
tion of  1945,  by  approving  an  appointment  by  a division  director 
of  an  employee  related  to  the  department  director  within  the 
fourth  degree  of  consanguinity  or  affinity;  but  that  the  divi- 
sion director  would  not  forfeit  his  office,  under  the  provision 
of  Article  VII,  Section  6 of  the  Constitution  of  1945,  because 
of  the  lack  of  the  forbidden  relationship  existing  between  the 
division  director  and  the  person  appointed.  ' 

* • _ • ' ; ’ t 1 •'  * . t . , ( ,k  ( 

(S)  The  department  director  would  not  forfeit  his  office, 
under  the  provision  of  Article  VII,  Section  6 of  the  Constitu- 
tion of  1945,  by  virtue  of  approving  an  appointment  by  a division 
director  of  an  employee  related  to  the  division  director  within 
the  fourth  degree  of  consanguinity  or  affinity;  but  that  the 
division  director  would  forfeit  his  office  by  Disking  such  appoint- 
ment, The  department  director  would  not  be  related  to  the  person 
appointed  within  the  fourth  degree  of  consanguinity  or  affinity. 


Respectfully  submitted. 


APPROVED 1 


JOHN  R.  BATS’ 

Assistant  Attorney  General 


y;  g;  tator — 

Attorney  General 
JRBrnl 
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DEPARTMENT  QF  PUBLIC 

HEALTH  AND  WELFARE:  Division  directors  the  sole  appointing 

authorities  within  the  meaning  of  the 
State  Merit  System  Act* 


October  11,  1947 


Honorable  Samuel  Marsh,  Director 
Department  of  Public  Health  and  welfare 
State  Office  Building 
Jeff  raon  City,  Missouri 


pear  Sir; 

This  is  in  reply  to  your  letter  of  October  4,  1947, 
requesting  an  opinion  from  this  department  and  reading  as 
f ollows : 


"In  the  light  of  the  fact  that  Senate 
Fill  //349  specifically  provides  that 
no  appointments  or  discharges  shall  be 
made  without  the  approval  of  the  Direc- 
tor of  the  Department  of  Public  Health 
and  welfare,  will  you  please. give  me 
your  opinion  as  to  whether  I am  the 
sole  appointing  authority  in  the  .Depart- 
ment, or  whether  the  three  division 
directors  are  also  appointing  authori- 
ties within  the  Department  ad"  the  tern 
is  used  in  the  ‘Merit  System  Act." 

Laws  of  Missouri,  1945,  page  947,  Section  6,  roads,  in 
part,  as  follows: 

" Each  division  director  shall 

appoint,  subject  to  the  approval  of  the 
director  of  the  department,  all  employees 
. In  his  division  and  may  discharge,  sub- 
ject to  the  approval  of  the  director  of 
the  department,  such  employees  after 
proper  hearing:  Provided,  such  employ- 
ment and  discharge  conform  to  practices 
governing  selection  of  employees  in  the 
department  of  public  health  and  welfare." 
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In  connection  with  this  section  it  will  be  noted  that 
the  division  directors  are  the  only  ones  given  the  power  of 
appointment  of  employees  In  their  respective  division.  There 
Is  no  express  provision  giving  the  power  to  appoint  to  the 
director'  of  the  department,  but  only  the  right  of  approval 
of  the  division  directors'  appointments. 

Does  the  department  director  have  an  implied  power  to 
appoint  because  he  ha3  been  given  the  power  of  approval  of 
appointments?  In  order  to  determine  this  question  we  should 
look  to  the  meaning  of  the  words  "appoint”  and  "approval"  as 
used  In  their  usual  and  ordinary  sense. 

In  6 C,  J.  3,,  page  87,  the  word  "appoint"  is  defined 
as  follows?  - 

"To  allot,  set  apart,  or  designate;  to 
choose  or  select;  to  nominate  or  author- 
itatively assign.  It  usually  Implies 
an  appointing  power  or  authority  under 
which  the  appointment  is  made;  # tf" 

In  3 Words  and  Phrases,  page  830,  the  v/ord  "approval"  is 
defined  as  follows? 

"The  term  'approval'  is  susceptible  of 
different  meanings,  dependent  upon  the 
subject-matter  and  context  concerning 
which  the  terra  is  employed  and  the  ob- 
ject and  purpose  to  be  subserved  or 
accomplished.  Ordinarily,  the  term  in 
its  most  obvious  meaning  is  to  commend, 
confirm,  ratify,  sanction,  or  to  con- 
sent to  some  act  or  thing  done  by 
another, 

In  the  case  of  State  v.  Caulfield,  62  S.W.  (2d)  818,  the 
court  said,  l.c.  823? 

* k * The  construction  we  place  upon 
the  statute  will  find  support  in  the 
illustrations  and  the  judicial  decisions 
following,  all  of  which  pertain  to  the 
word  * approve . ' 
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’'Under  a constitutional  provision  the 
Governor  and  tho  General  Assembly  partic- 
ipate in  tho  enactment  of  lav/s  (see 
Const,  art,  4,  sec.  24  et  seq. ),  A bill 
passed  by  tho  House  and  Senate  becomes  a 
law  when,  and  only  when,  approved  and 
signed  by  the  Governor,  unless  it  be 
passed  over  his  veto.  Also  the  state 
treasurer  is  by  another  constitutional 
provision  empowered  to  select  the  deposi- 
tories of  state  moneys,  subject  to  the 
approval  of  the  Governor,  It  is  clear 
that  each  of  the  matters  instanced  in- 
volves a participation  on  the  part  of 
two  authorities  or  agents,  but  neither 
can  exercise  the  whole  power  of  the  other, 

"In  reviewing  a proceeding  heard  by  the 
Public  Service  Commission  and  transferred 
thence  to  the  circuit  court,  the  latter 
must  either  affirm  or  set  aside  the  order 
reviewed.  Such  limitations  upon  the 
scope  of  review  of  the  actions  -of  inferior 
agencies  or  tribunals  are  not  unusual, 

"Among  the  decisions  involving  matters 
cognate  to  those  instanced  above  and  bear- 
ing on  the  question  now  under  considera- 
tion, the  power-  of  approval,  reference 
will  be  made  to  two,  these  being  typical 
of  a number  of  others, 

"In  the  case  of  State  v,  Uliein,  Treas., 

149  Iowa,  76,  loo.  cit.  80,  127  h.W.  1079, 
1081,  a statute  was  under  construction 
which  authorized  the  county  treasurer  to 
select  depositories  * to  be  approved  by 
supervisor’s,  ' and  the  court  held  that  the 
supervisors  had  no  power  of  selection, 
saying:  'Had  it  been  the  purpose  of  the 

Legislature  to  empower  the  board  to  desig- 
nate tho  depository,  the  easy  and  the 
obvious  thing  was  to  say  so  in  plain  un- 
ambiguous terms,  To  "approve"  or 

give  "approval"  is  in  its  essential  and 
most  obvious  meaning  to  confirm,  ratify, 
sanction,  or  consent  to  some  act  or  thing 
done  by  another. ’ " 
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Thus , it  seems  to  be  the  general  rule  that  the  grant  of 
the  power  of  approval  does  not  carry  with  it  the  power  to 
appoint  by  implication*  The  courts  take  the  attitude  that 
if  the  Legislature  wanted  the  power  to  appoint  to  accompany 
the  power  to  approve  it  should  do  so  in  expressed  terminology. 

Laws  of  Missouri,  1945,  page  1159,  Section  3 (1),  reads 
as  follows: 


"’Appointing  authority’  means  an  officer 
or  agency  subject  to  this  act  having  power 
to  make  appointments  to  positions  under 
this  act.” 

This  section  thus  expressly  defines  the  terra  "appointing 
authority"  to  mean  an  officer  or  agency  having  the  power  to 
make  appointments.  The  Director  of  Public  Health  and  Welfare 
doos  not  have  this  power  either  expressly  or  by  implication. 

However,  the  Legislature  has  granted  to  the  Director  of 
Public  Health  and  Welfare  the  right  to  designate  the  duties 
and  responsibilities  of  employees.  Laws  of  Missouri,  1945, 
page  948,  Section  11,  reads  as  follows: 

"The  director  of  public  health  and  welfare 
shall  set  forth  fcho  duties  and  responsi- 
bilities of  all  superu  tondents,  officers, 
assistants  and  other  employees  of  the  de- 
partment; and  shall  provide  for  the  prepar- 
ation and  issuing  of  such  reports  and  other 
informational  matters  as  may  be  necessary 
and  expedient." 

Laws  of  Missouri,  1945,  page  1171,  Section  25(a),  reads 
as  follows : 


"Whenever  an  appointing  authority  proposes 
to  fill  one  or  more  vacancies  in  a class 
of  positions  subject  hereto,  he  shall  sub- 
mit to  the  Director,  as  far  in  advance  of 
the  desired  appointment  date  as  possible, 
a requisition  for  the  certification  of 
eligible  persons  from  an  appropriate  reg- 
ister, The  requisition  shall  contain  a 
statement  showing  the  title  of  the  posi- 
tion to  be  filled,  the  duties  thereof,  and 
the  neoessary  or  desirable  qualifications 
of  the  person  to  be  appointed  thereto,  and 
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such  other  information  as  the  regulations 
may  require,  Subject  to  the  regulations 
adopted  hereunder,  the  appointing  authority 
may  also  designate  special  requirements  of 
sex,  domicile,  or  the  possession  of  special 
skills.  If  the  Director  determines  upon 
investigation  that  such  requirements  are  in 
fact  essential  for  the  effective  performance 
of  the  duties  of  the  position,  certification 
may  be  limited  to  persons  on  the  eligible 
register  who  meet  such  requirements,” 

In  order  for  the  division  directors  to  comply  with  Section 
25(a)  of  the  State  Merit  System  Act,  it  would  seem  that  they 
should  first  submit  their  requisition  for  employees  to  the  de- 
partment director  for  his  approval  of  the  qualifications  and 
duties  of  the  requested  employees  before  submitting  a requisi- 
tion for  the  certification  of  eligible  persons  to  the  personnel 
director. 

Upon  receipt  of  the  certification  of  eligibility  from  the 
personnel  director,  the  division  directors  should  make  their 
appointments  and  submit  them  to  the  department  director  for  his 
approval , 


Conclusion, 

It  is  the  opinion  of  this  department  that  the  sole  appoint- 
ing authorities  in  the  Department  of  Public  Health  and  Welfare 
are  the  division  directors,  and  that  the  department  director  is 
not  an  appointing  authority  within  the  meaning  of  the  statute 
providing  for  a state  Merit  System  Act, 


- Respectfully  submitted. 


JOHN  n.  HATY 

Assistant  Attorney  General 
APPROVED:  ' 


J.  E.  TAYLOR 
Attorney  General. 
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NOTARIES  PUBLIC* 
JURISDICTION* 


Jurisdiction  of  notaries  public  In  the 
City  of  St.  Louis  in  adjoining  counties. 


September  18,  19^7 


ii 


Mr.  U.  A,  McBride 
Commission  Clerk 
Office  of  Secretary  of  State 
Jefferson  City*  Missouri 


Dear  Sir* 

This  is  in  reply  to  your  letter  of  recent  date  wherein 
you  request  an  official  opinion  on  the  following  statement 
of  facts: 


"We  are  this  date  in  receipt  of  a 
letter  from  a Notary  Public,  commis- 
sioned for  the  City  of  St,  Louis,  who 
desires  to  know  if  he  changes  his 
place  of  residence  to  St.  Louis  County, 
if  he  will  have  the  right  to  take 
acknowledgements  in  the  City  of  St. 

Louis,  as  well  as  St.  Louis  County  and 
adjoining  counties. 

"The  law  makes  no  mention  of  St.  Louis 
City,  being  considered  as  one  of  the 
adjoining  counties." 

Section  13360*  R.S,  Mo,  1939*  which  relates  to  the  appoint- 
ment, commission  and  Jurisdiction  of  notaries  public,  reads  as 
follows: 


"The  governor  shall  appoint  and  com- 
mission in  each  county  and  incorporated 
city  in  this  state,  as  occasion  may 
require,  a notary  public  or  notaries 
public,  who  may  perform  all  the  duties 
of  such  office  in  the  county  for  which 
such  notary  is  appointed  and  in  adjoin- 
ing counties.  Each  such  notary  shall 
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hold  office  for  four  years,  but  no  person 
shall  be  appointed  who  has  not  attained 
the  age  of  twenty-one  years,  and  who  is 
not  a citizen  of  the  United  States  and  of 
this  state.  It  shall  be  the  duty  of 
every  such  notary  when  he  performs  an 
official  act  outside  his  or  her  own  coun- 
ty to  state  in  his  or  her  certificate 
that  the  county  In  which  such  act  is 
performed  adjoins  the  county  within  and 
for  which  he  was  appointed  and  commis- 
sioned," 

It  will  be  noted  from  this  section  that  a notary  public 
has  Jurisdiction  to  perform  official  duties  in  the  county  in 
which  he  is  commissioned  and  in  the  adjoining  Gounty. 

Your  question  is  presented  on  account  of  the  fact  that 
there  might  be  some  question  whether  or  not  a notary  public 
in  the  City  of  St,  Louis  could  perform  official  duties  in  an 
adjoining  county  because  of  the  fact  that  the  6ity  of  St, 
Louis  might  not  be  considered  as  an  adjoining  county.  We 
think  this  question  Is  solved  by  the  provisions  of  Section 
655,  R.S.  Mo.  193 9,  which  relates  to  rules  of  statutory  con- 
struction. This  section  reads,  in  part,  as  follows; 

"The  construction  of  all  statutes  of 
this  state  shall  be  by  the  following 
additional  rules,  unless  such  construc- 
tion be  plainly  repugnant  to  the  in- 
tent of  the  legislature,  or  of  the 
context  of  the  same  statute;  * * # * 

* * * nineteenth,  whenever  the  word 
1 county'  is  used  in  any  law,  general 
in  its  character  to  the  whole  state, 
the  same  shall  be  construed  to  include 
the  city  of  St.  Louis,  unless  such 
construction  be  inconsistent  with  the 
evident  intent  of  such  law,  or  of  some 
law  specifically  applicable  to  such 
cltyj  * * * *" 

Under  this  construction  the  City  of  St.  Louis  would  be 
considered  as  a county  under  the  terms  of  said  Section  13360, 
supra. 
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Conclusion. 

Therefore#  It  lathe  opinion  of  this  department  that  a 
notary  public  of  the  City  of  St.  Louis  would  have  jurisdiction 
to  perform  official  duties  in  St.  Louis  County  or  any  other 
county  adjoining  the  City  of  St.  Louis. 


Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED* 


TTYrrmm — 

Attorney  General 
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SCHOOLS: 


Proposition  for  change  of  site  of  common  school 
district  schoolhouse  may  he  submitted  at  an 
CHANGE  OF  SITE:  annual  or  special  meeting. 


July  25,  1947 


Y 

4*-' 


orable  L*  Clark  McNeill 
osecutlng  Attorney 
Ddnt  C ounty 
Salem , Missouri 


Dear  Sir: 

This  Is  in  reply  to  your  letter  of  recent  date  wherein 
you  submit  the  following  statement  of  facte  and  request  an 
opinion  on  same: 

’’The  Board  of  Directors  of  a common  school 
district  in  this  County  desire  to  hold  & 
special  meeting  to  vote  bonds  to  build  a 
new  school  house  and  change  tho  site  from 
the  old  location  to  a new  location, 

"In  checking  the  statute.  Section  10419 
authorizes,  under’ paragraph  11,  a change 
of  location  of  site  at  the  annual  meeting 
and  I have  been  unablo  to  find  any  auth- 
ority to  vote  on  the  change  of  a site 
except  at  an  annual  meeting,  although 
bonds  can  be  voted  at  a special  meeting,” 

Section  10419,  R,  S,‘Mo,  1939,  referred  to  in  your 
request,  was  repealed  and  reenacted  in  1945,  Laws  of  Missouri 
1945,  page  1632,  This  section,  as  repealed  and  reenacted. 
Insofar  as  It  applies  to  your  Inquiry,  provides  as  follows: 

”Tha  qualified  voters  assembled  at  the 
annual  meeting,  when  not  otherwise  pro- 
vided, shall  have  power  by  a majority  of 
the  votes  case: 

# * # * # # u # # # 

”Eleventh—To  change  the  location  of  the 
schoolhouse  site,  when  the  same  for  any 
cause  is  deemed  necessary,  the  vote  re- 
quired therefor  to  be  as  follows*  to 
remove  the  site  nearer  the  center  of  the 
district,  a majority  of  the  qualified 
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voters  voting  thereon;  to  remove  the  site 
farther  from  the  canter  of  the  district, 
two-thirds  of  the  qualified  voters  voting 
thereon,” 

This  section  relates  to  the  powers  and  duties  of  the 
voters  of  the  common  school  district  at  an  annual!  school 
meeting* 

Your  question  iaj  ”Can  a proposition  to  change  the 
schoolhouse  site  in  a common  school  district  be  submitted  at 
any  meeting  other  than  the  annual  meeting?**  Section  10361, 

Rf  S.  Mo,  1939,  which  relates  to  special  meetings  of  all 
classes  of  schools,  provides  as  follows! 

’’Special  school  meetings  for  the  trans- 
action of  business  authorized  by  this 
chapter,  and  not  restricted  to  the  annual 
meeting  or  othorwise  provided  for,  Bhall 
be  called  by  the  board  When  a majority 
of  the  qualified  voters  of  the  district 
sign  a petition  requesting  the  same,  and 
designating  therein  the  purpose,  for  which 
said  meeting  is  desired,.  Upon  the  recep- 
tion of  euch  petition,  the  board  shall 
call  said  special  meeting,  by  notices 
' thereof  to  be  given  in  the  same  manner  as 
Is  provided  in  section  10418;  and  when 
assembled,  the  meeting  shall  be  organized 
by  the  election  of  a Chairman  and  a sec- 
retary, who  shall  keep  a correct  record 
of  the  transactions  of  the  meeting,  said 
record  to  be  signed  by  the  secretary,  at- 
tested by  the  chairman,  and  filed  with  the 
district  clerk,  who  shall  enter  the  same 
• upon  the  records  of  the  district;  but  said 
meeting  shall  have  no  power  to  act  upon 
any  proposition  not  contained  in  the 
petition  and  submitted  in  the  notices," 

It  will  be  noted  from  this  section  that  any  business  of 
the  district  may  be  conducted  at  this  meeting  if  such  business 
is  authorized  by  Chapter  72,  R*  S*  Mo*  1939,  and  which  is  not 
restricted  to  the  annual  meeting  or  otherwise  provided*  Then 
the  answer  to  your  question  would  depend  upon  whether  or  not 
the  proposition  to  change  the  schoolhouse  site  is  restricted 
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fco  the  annual  meeting  or  whether  or  not  provisions  Tor  the 
change  of  the  site  la  otherwise  provided  for*  Since  Sections 
10361  and  10419,  hereinbefore  referred  to,  are  in  the  same 
chapter,  bo  wit*  Chapter  72,  R,  S.  Mo.  1939,  there  would 
be  no  prohibition  on  submitting  such  proposition  at  the 
special  meeting  on  account  of  said  Section  10419  being  in 
another  chapter* 

In' searching  through  the  statutes  relative  to  laws 
applicable  to  common  schools,  we  fail  to  find  where  the  pro- 
position to  change  the  site  of  a school  building  is  restricted 
to  the  annual  meeting.  The  selection  of  the  directors  of  a 
common  school  district  is  business  which  is  restricted  to  the 
annual  meeting.  The  determination  by  ballot  of  the  length 
of  the  school  terns  in  excess  of  eight  months  for  the  ensuing 
school  year  would  be  business  restricted  to  the  annual  school 
meeting*  In  the  case  of  State  vs,  McKown,  290  3*  W.  123, 
the  court,  in  discussing  the  powers  and  duties  of  a common 
school  district  at  the  first  annual  meeting,  said  at  l.c* 

129* 


"The  powers  with  which  the  qualified 
voters  of  a common  school  district  are 
invested  at  the  first  annual  meeting, 
while  not  separately  defined,  are  in  no 
wise  different  from  those  conferred  upon 
the  voters  at  any  annual  meeting  by  sec- 
tion 11210,  except  as  stated  in  section 
11213,  concerning  the  election  of  the 
first  board  of  directors,  as  at  bar, 
when  three  are  to  be  elected  for  one, 
two,  and  three  years,  instead  of  one  for 
tlu?ee  years," 

In  discussing  the  rules  applicable  to  the  construction 
of  statutes  relating  to  schools,  the  court  further  said* 

" ##-;£■  The  object  and  purpose  of  the 
organization  of  this  district  was  benefi- 
cent, in  that  it  afforded  added  facilities 
for  the  education  of  the  children  residing 
therein,  Tie  have  uniformly  held  that  stat- 
utes in  regard  to  the  public  school  system, 
having  to  do  with  the  creation  and  the  . 
conduct  of  the  business  of  country  dis- 
tricts should  be  liberally  construed  to 
effect  the  purpose  for  which  they  were 
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enacted*  Formed  and  conducted  as  they  are 
by  ordinary  citizens , not  learned  in  the 
law,  any  other  construction  would  tend  to 
def  eat  the  purpose  , and  lessen  the  edu- 
cational advantages,  of  such  districts.*  * tt 

Section  10348,  R.  3*  Mo.  1939,  which  relates  to  the 
condemnation  of  land  for  school  sites  provides  that  whenever 
any  school  district  shall  select  at  the  annual  or  any  special 
meeting  one  or  more  sites  for  one  or  more'  sclioolHouses  that 
such  board,  if  necessary,  may  condemn  lands  for  such  purposes. 
The  foregoing  statement  which  is  underscored  would  indicate 
that  the  Legislators  had  construed  the  foregoing  statutes  to 
mean  that  school  sites  might  be  selected  at  annual  or  special 
meetings.  That  conclusion  supports  our  conclusion  that  the 
question  of  the  removal  of  a site  of  a school  building  may  be- 
submitted  at  an  annual  or  special, meeting.  In  our  research 
on  this  question,  we  fail  to  find  where  it  has  been  before  the 
courts  of  this  state.  However,  from  a review  of  all  the, stat- 
utes pertinent  to  the  subject,  we  are  of  the  opinion  that  such 
a proposition  may  be  submitted  at  a special  roeeting  under  the 
provisions  and  proceedings  provided  for  in  said  Section  10361, 
supra.  . 


CONCLUSION 


From  the  foregoing,  it  Is  the  ojjinion  of  tills  department 
that  the  proposition  for  change  of  a school  site  in  a common 
school  district  may  be  submitted  at  an  annual  or  special 
meeting* 

Respectfully  submitted. 


TYRE  W.  RURTON 
Assistant  Attorney  Oenoral 


APPROVED* 

rrwrmm — 

Attorney  Oenoral 
TV7B*VLM 
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PUBLIC  C , ICURS:  Right  to  reimbursement  for  travel  expense  neces- 
sarily incurred  in  discharge  of  official  duties. 


September  4,  1947 


Mr,  Hugh  I,  Me Skimming 
Division  of  Collection 
Department  of  Revenue 
Jefferson  City,  Missouri 


Dear  Sir; 


Reference  is  made  to  your  request  of  recent  date  for  an 
official  opinion  of  this  office,  reading  as  follows? 

,?I  have  been  requested  to  ask  of  you  for  an 
opinion  in  regards  to  the  following  subject: 

"This  department  maintains  an  office  in 
St,  Louis  employing  four  (4)  people  whi ch 
handle  the  major  portion  of  all  business  done 
by  this  department',  including  the  checking  of 
barge  terminals  up  and  down  the  Mississippi, 

"Naturally  I have,  occasions  to  be  in  St,  Louis 
and  use  hotels  whenever  necessary  - the  same 
as  I use  in  Kansas  City  or  St.  Joseph,  The 
comptroller  advises  he  can  not  honor  any  re- 
ceipt for  expenses  from  St.  Louis,  as  I am  a. 
registered  voter  in  that  city,  although  I 
claim  my  home  is  here  in  Jefferson  City  and 
establish  a legal  residence  wherever  I please. 

"I  realize  he  is  being  guided  by  the  law, 
which  says  the  State  shall  not  pay  an  employee 
while  he  is  in  his  own  home  town,  but  I am  try- 
ing to  claim  that  my  case  is  somewhat  different, 
as  I have  no  home  in  St,  Louis  and  I must  be 
there  more  so  than  any  other  town,  and  I think 
it  is  an  injustice  that  I should  have  to  pay 
my  own  expense  while  there  on  State  business. 

We  are  cognizant  of  the  fact  that  the  position  which  you 
hold  is  that  of  Administrator  of  the  Motor  Vehicle  Fuel  Tax  law 
of  the  State  of  Missouri  within-  the  Division  of  Collection. 
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The  duties  which  you  discharge  in  connection  with  the  ad- 
ministration of  the  Missouri  Motor  Vehicle  Fuel  Tax  Act  are 
those  previously  discharged  by  the  State  Inspector  of  Oils. 

Such  duties  were  transferred  to  the  Division  of  Collection  of 
the  Department  of  Revenue,  under  the  provisions  of  Section  16 
of  an  act  found  in  Laws  of  1945*  page  142$,  as  amended  by 
Senate  Bill  No.  143  of  the  64th  General  Assembly.  The  duties 
there  imposed  relate,  in  general,  to  the  licensing,  inspection 
and  collection  of  a tax  upon  certain  types  of  motor  vehicle 
fuels  used  in  the  State  of  Missouri. 

Section  20  of  Article  IV  of  the  Constitution  of  1945  re- 
quires that  the  principal  offices  of  all  executive  and  adminis- 
trative officials  and  departments  shall  be  maintained  at  the 
City  of  Jefferson,  The  constitutional  provision  mentioned  reads 
as  follows: 

i - , , 

\ 

"The  executive  and  administrative  officials 
and  departments  herein  provided  for  shall 
establish  their  principal  offices  and  keep  all 
necessary  public  records,  books  and  papers  at 
the  City  of  Jefferson." 

To  the  same  effect,  Section  7 of  the  act  found  in  Laws  of 
1945*  page  142$,  reads  as  follows: 

"The  director  of  revenue  and  the  department 
of  revenue  shall  be  provided  by  the  board  of 
permanent  seat  of  government,  or  such  agency 
as  may  hereafter  exercise  the  powers  and  du- 
ties of  the  board  of  permanent  seat  of  govern- 
ment, with  suitable  quarters  in  the  City  of 
Jefferson.  The  director  of  revenue  shall  also 
establish  and  maintain  permanent  branch  of- 
. fices  in  the  cities  of  St.  Louis  and  Kansas 
City,  and  shall  have  power  to  select  other  ad- 
ditional places  in  the  state  for  special  full 
time  or  temporary  offices." 

You  will  note  that  this  last-quoted  statutory  enactment 
also  provides  for  the  establishment  and  maintenance  of  permanent 
branch  offices  in  St.  Louis  and  Kansas  City  and  of  temporary  of- 
fices in  other  locations  to  be  selected  by  the  Director  of  Rev- 
enue. We  note  from  your  letter  of  inquiry  that  such  an  office 
has  been  established  in  the  City  of  St'.  Louis,  and  that  the 
Comptroller  has  refused  payment  of  any  claim  for  reimbursement 
for  travel  expenses  incurred  while  in  that  city  on  official  bus! 
ness  for  the  reason  that  you  are  a registered  voter  in  the  City 
of  St.  Louis. 
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It  has  long  been  the  rule'  in  Missouri  that  a public  offi- 
cer who  necessarily  incurs  expense  in  the  discharge  of  his  of- 
ficial duties  is  entitled  to  reimbursement  therefor.  We  di- 
rect your  attention  to  Ewing  v,  Vernon  County,  216  Mo,  6$1, 
wherein  the  court  said,  1.  c,  695? 

"The  conclusion  we  have  come  to  comports 
with  the  general  doctrine  announced  in  23 
Am,  and  Eng,  Ency,  Law  (2  Ed,),  3^8. 
f Where , * say  the  editors  of  that  standard 
work,  *the  law  requires  an  officer  to  do 
what  necessitates  an  expenditure  of  money 
for  which  no  provision  is  made,  he  may  pay 
therefor  and  have  the  amount  allowed  him. 

Prohibitions  against  increasing  the  compen- 
sation of  officers  do  not  apply  to  such 
cases.  Thus,  it  is  customary  to  allow  of- 
ficers expenses  of  fuel,  clerk  hire,  sta- 
tionery, lights,  and  other  office  acces- 
sories,1” 

This  case,  in  principle,  was  followed  in  Rinehart  v,  Howell 
County,  153  S.  W,  (2d)  3$1* 

Legislative  recognition  of  the  right  to  be  reimbursed  for 
necessary  travel  expense  incurred  while  travelling  in  the  dis- 
charge of  official  duties  is  evidenced  by  the  incorporation  of 
the  following  language  in  the  appropriation  made  for  the  opera- 
tion of  the  Department  of  Revenue*  This  appropriation  appears 
in  two  parts,  Sections  3 •040  and  3*070  of  House  Bill  No,  172  of 
the  64th  General  Assembly*  V/e  quote: 

"Section  3.040.  # * * * 

”D.  OPERATION: 

"General  expense:  consisting  of  * * travel 
within  and  without  the  state,  * * * ” 


, ‘'Section  3*070.  * * * * 

"D.  OPERATION t 

"General  expenses:  consisting  of  * * * travel 
within  and  without  the  state,  * * * ” 

1 

From  the  foregoing,  it  appears  that  funds  are  available 
from  which  such  reimbursement  may  be  made . We  are  unable  to 
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discern  the  pertinency  of  the  fact  that  you  are  a legal  resident 
of  the  City  of  St.  Louis,  for  the  reason  thatv  by  both  constitu- 
tional and  statutory  provisions  the  official  headquarters  of  the 
department  by  which  you  are  employed  has  been  designated  as  the 
City  of  Jefferson,  and  that  city  thereby  has  become  your  "offi- 
cial home," 

We  do  net  wish  to  say  by  the  above,  however,  that  minor 
employees  are  to  be  permitted  to  receive  reimbursement  for  ex- 
penses incurred  while  living  at  their  homes  in  cities  wherein 
are  located  permanent  or  temporary  branch  offices  of  any  of  the 
executive  departments  or  officials.  Such  employees  are  only 
entitled  to  reimbursement  when  their  duties  necessarily. entail 
their  incurring  expense  for  travel  in  the  discharge  of  their 
duties  away  from  the  point  at  which  they  are  regularly  assigned 
to  duty* 

CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  an  administra- 
tive employee  of  an  executive'  department  or  official  whose  activi- 
ties are  state-wide  in  scope,  and  whose  duties  necessarily  require 
the  expenditure  of  private  funds  for  travel  expense  incurred  in 
travel  necessary  for  the  discharge  of  the  duties  of  the  office, 
is  entitled  to  reimbursement  therefor.  The  question  of  the  neces- 
sity of  such  travel  and  the  reasonableness  of  such  expenses  so 
incurred  is,  of  course.,  a question  of  fact  to  be  determined  in 
each  instance  by  the  officer  approving  claims  against  the  state 


treasury. 

* 

Respectfully  submitted, 

WILL  F.  BERRY , Jr. 

APPROVED : 

Assistant  Attorney  General 

TT  E.  fAYLOR 
Attorney  General 
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PROBATE  COURT V Ri£ht  of  probate  court  to  fees  f<gp  holding 
FEES:  ' hearing  in  ah  insanity  case. 


February  3 , 1947 


Honorable  Emory  C.  Med] in 
Prosecuting  Attorney 
Barry  County 
C a s s v i 1 1 e , Mi s s on r i 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  -for  an 
official  opinion,  which  reads: 

•'I  understand  the  law  to  be  that  the  probate 
court  is  the  only  court  which  has  the  power  to 
commit  indigent  insane  to  state  hospitals. 

"Now  the  Probate  Judge  requests  an  opinion  in 
regard  to  the  fees  due  the  probate  judge  for 
hearing  .insane  cases  and  also  if  the  attorneys 
that  he  calls  in  to  represent  the  party  charged 
of  unsound  mind  is  entitled  to  -any  fee  and  if 
so  who  pays  the  fee  in  case  the  party  charged 
has  no  money  or  property  to  pay  attorney  fee 
and  court  fee.  bill  appreciate  your  opinion 
in  regard  to  this  matter.” 

Under  date  of  July  3l>  1946,  this  department  rendered 
an  opinion  to  Honorable  George  H.  Hubbell,  Probate  Judge  of 
Grundy  County,  Missouri,  holding  that  probate  courts  under 
Senate  Bill  Ho.  2S4>  passed  by  the  63rd  General  Assembly, 
which  became  effective  on  July  1,  1946,  are  the  only  courts 
any  longer  authorised  to  commit  indigent  insahe  persons  to 
state  hospitals. 

You  now  inquire  if  the  probate  judge  is  entitled  to  a 
fee  in  such  cases  and  if  an  attorney  called  in  to  represent 
such  persons  is  also  entitled  to  a fee;  if  so,  who  pays  some. 

It  is  well  established  that  probate  judges  are  entitled 
to  all  fees  earned  during  their  term  of  office  prior  to  January 
1,  1947,  however , not  to  exceed  the  maximum  amount  they  are 
allowed  to  retain  under  the  law.  This  department  has  rendered 
such  an  opinion..  Under  Section  24,  Article  V,  Constitution  of 
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•Missouri , 1945,  probate  judges  were  entitled  to  receive  their 
compensation  as  provided  by  law  until  the  expiration  of  their 
term  of.  office,  which  terms,  in  most  instances,  expired  as  of 
January  1,  1947*  Section  24,  Article  V,  supra,  reads : 

"All  judges  shall  receive  as  salary  tiie 
total  amount  of  their  present  compensation 
until  otherwise  provided  by  law,  but  no 
judge’s  salary  shall  be  diminished  during 
- his  term  of  office.  Until  the  end  of  their 
present  terms  probate  judges  shall  continue 
to  receive  compensation  and  clerk  hire  as 
now  provided  by  law.  The  salaries  of  magis- 
trates shall  be  fixed  by  law.  No  judge  or 
magistrate  shall  receive  any  other  or  addition- 
al compensation  for  any  public  service,  or 
practice  law  or  do  law  business,  except  pro- 
bate judges  during  their  present  terms • Judges 
may  receive  reasonable  traveling  and  other  ex- 
penses allowed  by  law*  The  fee  of  all  courts, 
judges  and  magistrates  shall  be  paid  monthly 
into  the  state  treasury  or  to  the  county  paying 
their  salaries." 

Probate  courts  for  a long  time  have  been  vested  with 
authority  to  hold  sanity  inquisitions.  However,  until  the 
63rd  General  Assembly  passed  Senate  Bill  234,  such  courts  had 
no  authority  to  commit  indigent  insane  persons  to  state  hospitals. 
Such  authority  was  vested  solely  in  the  county  court.  The  law 
also  provided  that,  in  the  absence  of  sufficient  funds  in  the 
estate  of  one  found  to  be  insane,  costs  of  such  proceedings  shall 
be  paid  by  the  county.  (See  Sections  447  and  453,  H.S.  Mo.  1939* ) 

Section  13404,  H.3.  Mo.  1939,  was  the  fee  statute  controlling 
the  amount  of  fees  probate  judges  were  entitled  to  receive  for 
services  rendered  and  was  in  effect  until  repealed  by  Senate  Bill 
No.  234,  supra.  In  Van  Loo  v.  Osage  County,  141  8 . w . (2d)  805, 
l.c.  808,309,  the  Supreme  Court  discussed  at  length  the  authority 
of  the  probate  court  to  hold  sanity  inquisitions  of  poor  persons. 
In  that  decision,  the  court  held  that  probate  courts  had  con- 
current jurisdiction  with  county  courts  in  holding  such  hearings, 
but  that  probate  courts  had  no  authority  to  commit  an  insane 
poor  person  to  the  state  hospital.  It  was  held  that  when  costs 
could  not  be  paid  out  of  the  estate,  the  county  was  liable  for 
same.  In  so  holding,  the  court  said; 
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r,It  is  our  conclusion  and  we  so  rule  that 
the  probate  court  has  concurrent  juris- 
diction with  the  county  court  to  hold  sanity 
inquisitions  of  poor  persons , but  that  such 
court  has  no  authority  to  commit  an  insane 
poor  person  to  a state  hospital.  And  we 
further  rule  that  when  a poor  person  is 
adjudged  by  the  probate  court  to  be  insane  ' 

and  also  found  by  said  court  to  be  disordered 
in  mind,  etc.,  as  set  out  in  Sec.  49$,  supra, 
then  the  probate  court  has  the  authority  to 
make  an  order  that  such  person  be  held  until 
the  county  court  shall  cause  him  or  her,  as 
the  case  may  be!,  to  be  ’removed  to  a state 
, hospital’  as  provided  in  Sec.  3657,  R.S.  1929, 

Mo.  St.  Ann,  Sec.  3657,  p.  7750,  for  the  cir- 
cuit court,  and  to  transmit  to  the  county 
court  a certified  copy  of  its  proceedings  in 
the  matter.  And  in  such  situation  there  would 
be,  as  in  the  circuit  court  procedure,  no 
occasion  for  any  adjudication  of  sanity  in  the 
county  court.  The  procedure  in  the  Cox  case, 
supra,  was  such  or  similar, 

"As  appears,  supra,  from  Sec.  454,  R.S.  1929, 

Mo.  St.  Ann.  Sec.  454 t P»  236,  and  from  the 
Cox  case,  when  a person  is  adjudged  insane 
in  the  probate  court,  and  the  costs  cannot 
be  paid  out  of  the  estate  of  such  insane 
person,  then  the  county  is  liable  for  such  ‘ v 
costs,  and  the  fact  that  the  probate  court 
committed  Anna  Van  Loo  to  the  state  hospital 
at  Fulton,  instead  of  ordering  her  held  for 
disposition  by  the  county  court,  would  not 
relieve  the  county  of  its  duty  to  pay  the 
costs.  . The  judgment  should  be  affirmed  and 
it  is  so  ordered." 

\ Senate  Bill  No.  234,  supra,  repeals  said  statutes  authoriz- 
ing the  county  courts  to  hold  sanity  hearings  and  commit  indigent 
insane  persons  to  state  hospitals  and  prescribes  a procedure  that 
shall  be  followed  in  sxxch  cases.  Under  said  bill,  it  requires  a 
probate  court  to  appoint  an  attorney  to  represent  any  alleged 
insane  person,  if  none  appear  for  said  person,  and  that  the  court 
shall  aiso  allow  a reasonable  attorney  fee  for  services  rendered 
by  the  attorney,  same  to  be  taxed  as  costs.  Section  9333,  Senate 
Bill  No.  234,  in  part  reads: 
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■;  sji-  if  no  licensed  attorney  appears  for 
the  alleged  insane  person  at  such  hearing, 
the  court  shall  appoint  an  attorney  to 
represent  such  person  in  such  proceeding  and 
shall  allow  a reasonable  attorney  fee  for  the 
services  rendered,  same  to  be  taxed  as  costs 
in  such  proceeding. " 

Furthermore,  Section  9339  of  Senate  Bill  Wo.  2o4,  in  pro- 
viding that  tiie  costs  of  such  examination  shall  be  paid  out  of 
the  county  treasury,  in  part  reads: 

w?'  * and,  also,  that  the  costs  of  this 

examination  be  paid  out  of  the  treasury 
of  t ie  county;  * : 

We  also  find,  in  Section  9344  of  said  Senate  Bill  Wo, 

2d4,  that,  whenever  inmates  of  any  private  or  public  charitable 
institutions  for  the  maintenance  and  care  of  indigent  persons 
shall  be  determined  to  be  insane  by  the  probate  court,  the 
county  of  which  such  insane  indigent  persons  may  be  found  to 
have  been  a resident  just  prior  to  ,his  admission  to  such 
institution,  shall  pay  all  costs  and  expenses  in  like  manner 
to  that  of  an  insane  indigent  person  being  sent  to  a state 
hospital  on  order  of  the  county  court.  Said  section  in  part 
reads: 

* * and  the  county  of  which  such  insane 
person  is  found  to  have  been  a resident 
immediately  prior  to  his  admission  to  such 
charitable  institution  shall  pay  all  costs 
and  expenses  and  provide  all  things  required 
by  this  article,  the  same  as  if  said  person 
had  been  sent  to  the  state  hospital  as  an 
-indigent  insane  person  by  order  of  the  court 
of  the  county  of  which  he  is  found  to  have 
been  a resident  Immediately  prior  to  his 
admission  to  said  charitable  institution." 

All  of  the  foregoing  provisions  clearly  indicate  that  it 
was  the  legislative  intent  that  the  county  shall  pay  the  costs 
of  such  proceedings  in  a hearing  to  determine  if  a person  is 
an  indigent  insane  person. 

The  63rd  General  Assembly  passed  Senate  Committee  Substitute 
for  Senate  Bill  No,  200,  which  bill  specifically  repeals  Section 
13404,  R*S.  Mo.  1939*  Said  bill  provides  what  fees  the  probate 
court  shall  charge  and.  collect.  However,  said  bill  also  provides 
when  it  shall  become  effective,  and  reads: 
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nThis  Act  shall  take  effect  on  January  1, 

1947,  except  that  in  all  counties  where  the 
present  terms  of  office  of  the  incumbent 
probate  judges  extend  beyond  said  date,  this 
Act  shall  become  effective  in  each  such  county 
at  the  expiration  of  the  pie sent  terms  of  the 
probate  judges  of  such  county.” 

This  last  proviso  carries  out  the  provisions  of  the  Con- 
stitution of  Missouri  of  1945.  (See  Section  24>  Article  V, 
Constitution,  1945.) 

The  63rd  General  Assembly  also  passed  Senate  Committee 
Substitute  for  Senate  Bill  No.  19$,  which  places  probate  judges  ■ 
in  this  state  on  an  annual  salary.  Said  bill  became  effective 
January  1,  1947,  except  in  such  cases  inhere  the  term  of  the 
present  incumbent  probate  judge  ended  after  the  aforesaid  date. 

In  such  case,  the  act  became  effective  in  such  county  when  said 
judge's  term  ends.  The  same  General  Assembly  enacted  Senate 
Bill  No.  207,  which  contained  an  emergency  clause  and  became 
effective  when  approved  by  the  Governor  on  March  11,  1946.  This 
bill  provides  that,  in  counties  of  30,000  Inhabitants  or  less, 
the  probate  judge  shall  be  the  magistrate.  (She  Sections  1 and 
6 of  said  bill.)  Section  >1?  of  the  same  jact  provides  the  salary 
of  all  magistrates  shall  be  paid  by  the  state,  except  that  ad- 
ditional magistrates  appointed  in  the  county  shall  be  paid  by  the 
county,  and  further  provides  what  the  annual  salary  of  such  magis- 
trates shall  be,  and  also  provides  that,  in  all  counties  now  or 
hereafter  containing,  a population  of  30,000  inhabitants  or ‘lees, 
the  salary  of  the  magistrate  as  above  provided  shall  include  his 
compensation  as  probate  judge  of  said  county. 

Senate  Committee  Substitute  for  Senate  Bill  No.  200,  supra, 
requires  the  probate  judges  or  clerks  of  said  probate  courts,  in 
some  instances,  shall  collect  and  pay  over  monthly  all  fees  accru- 
ing to  said  offices  either  to  the  county  or  state  treasury,  as  the 
case  may  be,  and  in  counties  having  less  than  30,000  inhabitants 
such  fees  shall  be  paid  to  the  Director  of  Revenue,  to  be  deposited 
with  the  state  treasurer  in  the  "magistrate  fund."  Said  bill  in 
part  reads: 

"It  shall  be  the  duty  of  the  judge  and  clerk 
of  the  probate  court  to  charge  upon  behalf  of 
the  state  or  county  as  the  case  may  be  every 
fee  that  accrues  for  the  services  of  such 
judge,  clork  or  court;  except  that  in  counties 
now  or  hereafter  having  more  than  250,000  in- 
habitants the  duty  to  charge  such  fees  shall 


Hon,  Emory  C.  Medlin 


-6 


be  imposed  on  the  clerk  of  the  probate 
court, 

"In  counties  now  or  -hereafter  having; 

30,000  inhabitants  or  less,  the  judge 
shall,  at  the  end  of  each  month,  pay 
over  to  the  director  of  revenue,  to  be 
deposited  by  him  with  the  state  treasurer 
in  the  ’magistrate  fund’,  all  moneys  col- 
lected by  him  or  his  clerk  as  fees,  taking 
two  receipts  therefor,  one  of  which  he 
shall  immediately  file  with  the  state 
treasurer.  Each  judge  shall,  within  thirty 
days  after  the  expiration  of  each  calendar 
year  file  with  such  director  revenue  a 
written  report,  verified  by  his  affidavit 
specifying  the  name  and  court  number  of 
each  estate  in  which  fees  were  paid  in 
such  calendar  year,  the  amount  of  such 
fees  paid'  in  each  such  estate  and  the 
amount  of  fees  unpaid  arid  due  in  each 
estate  at  the  end  of  such  year.  Such 
judge  shall  also,  within  such  thirty  day 
period  after  such  oalendar  year  make  a 
written  report  to  such  director*  of  revenue 
of  all  fees  which  have  been  due  and  unpaid 
for  more  than  one  year,  the  amounts  thereof 
and  the  name  of,  the  estate  in  which  the  same 
are  due,  which  report  shall  be  verified  by 
affidavit  of  the  judge  that  he  has  been  un- 
able after  the  exercise  of  diligence,  to 
collect  the  same;  and  it  shall  thereupon  be 
the  duty  of  the  director  of  revenue  to  cause 
the  same  to  be  collected  by  law  and  turned 
over  to  the  state  treasurer. 

"In  all  counties  which  now  or  my  hereafter  f 
have  more  than  30,000  inhabitants  such  fees 
shall  be  charged  on  behalf  of  the  county  and 
paid  over  to  the  county  treasurer,  who  shall 
issue  two  receipts  therefor,  one  of  which 
shall  be  filed  with  the  clerk  of  the  circuit 
court  having  jurisdiction  in  such  county. 

The  reports  herein  above  required  to  be  made 
to  the  director  of  revenue  shall  be  made  to 
the  county  treasurer," 
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The  last  provision  in  Senate  Committee  Substitute  for 
Senate  Bill  No.  200,  requiring  the  courts  and  clerks  to  pay 
over  fees  to  the  county  or  state  treasury  as  the  case  may  be, 
also  complies  with  Section  24,  Article  V,  Constitution,  1945, 
which  requires  the  fees  of  courts,  judges  and  magistrates  to 
be  paid  monthly  into  the  state  or  county  paying  their  salaries. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the 
probate  court  is  the  only  court  authorized  to  commit  indig, ent 
insane  persons  to  state  hospitals  subsequent  to  Senate  Bill 
No.  234,  passed  by  the  63rd  General  Assembly,  becoming  effect- 
ive j that  when  no  attorney  appears  to  represent  a person  be- 
fore a probate  court  in  a sanity  hearing  the  court  shall 
appoint  an  attorney  and  allow  him  a reasonable  fee  for  services 
rendered,  said  fee  to  be  taxed  as  costs  in  such  proceedings  and 
to  be  paid  by  the  county  if  the  estate  of  such  person  is  in- 
sufficient to  meet  such  expenses.  Likewise,  all  costs  of  the 
proceedings  shall  be  taxed  as  costs  and  be  paid  out  of  the  county 
treasury  when  the  estate  is  Insufficient  to  meet  said  costs. 
Furthermore,  probate  judges  are  entitled -to  any  fees  accruing  to 
their  office  for  holding  sanity  inquisitions  and  earned  prior  to 
January  1,  1947,  however,  subject  to  the  maximum  amount  allowed 
said  judge  under  the  law.  After  the  aforesaid  date,  said  judges 
shall  charge  and  collect  all  fees  accruing  to  their  office  by 
virtue  of  authority  granted  under  Senate  Bill  No.  234,  passed 
by  the  63rd  General  Assembly,  however,  such  fees  shall  be  paid 
monthly  into  the  county  or  state  treasury. 

\ 

Respectfully  submitted, 


AUBREY  R.  HAMMETT,  Jr. 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


COUNTY  SCHOOL  FUNDS: 

LIQUIDATION: 

ELECTION: 


Capital  of  township  and  county  school  funds  in- 
vested in  government  bonds  can  be  liquidated 
before  maturity.  By  the  petition  of  the  voters 
county  court  must  call  special  election  for 
liquidation  of  school  funds  even  though  this 
expenditure  has  not  been  provided  for  in  county 
budget. 


February  7?  1947 


Honorable  Emory  L.  Melton 
Prosecuting  Attorney 
Barry  County 
Cassville,  Missouri 

Dear  Sir: 


We  hereby  acknowledge  receipt  of  your  letter  of 
January  31?  19^7?  requesting  an  opinion  from  this  department, 
which  reads  as  follows: 

"The  question  has  arisen  in  this  county 
with  reference  to  the  construction  of 
MRSA  Sections  10376.1  and  10376.2  wherein 
it  is  provided  for  the  election  at  which 
the  voters  will  determine  for  or  against 
annual  distribution  of  the  capital  of 
the  liquidated  county  school  funds. 

"At  present  this  county  has  some  $60,000 
invested  in  Series  G.  Government  Bonds. 

Should  the  election  decree  distribution 
of  these  funds  would  it  be  mandatory  that 
the  county  court  liquidate  these  Govern- 
ment Bonds  which  have  some  l8  years  to  run 
yet  before  maturity  or  would  the  distribu- 
tion be  only  of  that  portion  of  the  funds 
which  become  liquidated  over  a period  of 
years  according  to  the  obligation. 

"Should  the  petitions  be  presented  to  the 
county  court  as  provided  by  the  above  named 
sections  is  it  mandatory  that  the  election 
be  held  as  provided  for  by  law  even  though 
there  has  been  no  provisions  made  in  the 
county  budget  for  such  expenses?" 

The  first  question  presented  here  is  in  regard  to  the 
action  that  the  county  court  is  compelled  to  take  with  respect 
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to  the  capital  of  the  liquidated  township  and  county  school  funds 
after  the  majority  of  the  voters  voting  thereon  have  voted  to 
distribute  said  funds  according  to  the  provisions  of  Section 
10376.1  and  Section  10376.2,  Mo.  R.S.A.  Your  attention  is  directed 
to  Section  J,  Article  IX  of  the  1945  Constitution  of  Missouri, 
which  provides,  in  part: 

"*  * * Any  county  or  the  city  of  St.  Louis 
by  a majority  vote  of  the  qualified  electors 
voting  thereon  may  elect  to  distribute 
annually  to  its  schools  the  proceeds  of  the 
liquidated  school  fund,  at  the  time  and  in 
the  manner  prescribed  by  law.  * * *" 

A similar  question  was  presented  and  an  opinion  from 
this  department  rendered  to  the  Honorable  G.  R.  Chamberlain, 
Prosecuting  Attorney,  Harrisonville,  Missouri,  under  date  of 
March  19*  1945.  There  the  county  court  was  in  doubt  as  to  when 
it  should  begin  liquidating  the  county  loans  referred  to  in 
Section  7 of  Article  IX  of  the  Constitution.  That  opinion  con- 
strued Section  7 of  Article  IX  to  mean  that  such  liquidation 
should  occur  only  at  the  time  when  the  principal  became  due 
according  to  the  tenure  of  the  instrument  evidencing  the  loan 
subsequent  to  the  effective  date  of  the  Constitution.  The  ruling 
of  that  opinion  was  with  respect  to  county  loans  and  was  appar- 
ently based  on  the  rule  set  out  in  Section  5 of  the  Schedule  of 
the  1945  Constitution  that  existing  contract  obligations  were 
not  impaired  by  the  adoption  of  the  Constitution. 

However,  the  reason  for  this  ruling  is  not  present  in 
our  case  as  here  the  funds  are  invested  in  government  bonds  which 
may  be  cashed  in  at  any  time  before  maturity.  Therefore,  the 
capital  of  the  township  and  county  school  funds  which  has  been 
liquidated  according  to  Section  7 of  Article  IX  of  the  1945  Consti- 
tution and  immediately  reinvested  in  government  bonds,  may  again 
be  liquidated  by  the  county  court  at  any  time  such  action  is  auth- 
orized by  a majority  of  the  voters  voting  in  an  election  called  to 
determine  whether  or  not  the  capital  of  said  fund  shall  be  distrib- 
uted annually  to  the  schools  of  the  county  as  provided  by  law. 

In  answering  the  second  question,  your  attention  is  di- 
rected to  Section  10376.2,  Mo,  R.S.A. , which  is  in  part  as  follows: 

"Said  proposal  shall  be  submitted  at  a 
special  election  to  be  held  for  that  pur- 
pose within  sixty  days  after  the  filing  of 
the  petition  therefor.  ******** 

We  think  the  wording  in  this  provision  is  mandatory  and 
requires  a special  election  to  be  called  within  a certain  time 
after  the  filing  of  the  petition  as  provided  in  Section  10376.1. 
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The  rule  to  be  applied  in  determining  whether  this  provision 
is  mandatory  or  directive  is  set  out  in  the  case  of  Warrington 
v.  Bobb,  56  S.W.  (2d)  835.*  page  837: 

" * * *and,  in  determining  whether  a 
statute  is  directory  or  mandatory,  the 
prime  object  is  to  ascertain  the  legis- 
lative intention  disclosed  by  the  statu- 
tory terms  and  provisions  in  relation  to 
the  object  of  the  legislation.  Provisions 
relating  to  the  essence  of  the  thing  to 
be  done,  that  is,  matters  of  substance, 
are  mandatory,  while,  generally,  statutory 
provisions  not  relating  to  the  essence  of 
the  thing  to  be  done,  and  as  to  which  com- 
pliance is  not  a matter  of  substance,  are 
directory.  State  ex  rel.  v.  Brown,  326 
Mo.  627,  33  S.W.  (2d)  104,  107." 

And  also  in  the  case  of  State  v.  Flynn,  147.,  S.W.  (2d 
210,  at  211: 

"Relator's  position  is  that  the  provisions 
of  Section  15  supra,  which  require  that 
registration  shall  be  closed  fifteen  days 
preceding  a general  election,  and  forty 
days  prior  to  a municipal  election,  are 
mandatory,  while  respondent  contends  the 
provisions  are  merely  directory.  There  is 
no  absolute  test  by  which  the  question  here 
presented  may  be  resolved,  but  in  passing 
upon  the  matter,  the  prime  object  is  to  as- 
certain the  legislative  intent  from  a con- 
sideration of  the  statute  as  a whole,  bear- 
ing in  mind  its  object  and  the  consequences 
that  would  result  from  construing  it  one 
way  or  the  other.  State  ex  rel.  Ellis  v. 

Brown,  326  Mo.  627,  33  S.W.  2d  104.  * * *" 

Following  the  rule  as  set  out  in  the  above  cases  we 
must  find  the  intent  of  the  General  Assembly  by  considering  the 
statute  as  a whole  in  connection  with  the  overall  plan.  We  see 
then  that  the  General  Assembly  set  up  a procedure  by  which  the 
capital  of  the  certain  school  funds  could  be  liquidated  and 
distributed  to  the  schools  of  the  county  according  to  the  dis- 
cretion of  the  voters  of  the  county.  It  was  evidently  the  intent 
of  the  General  Assembly  to  leave  this  ma-tter  entirely  to  the 
discretion  of  the  voters,  and  further,  that  when  these  voters 
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petltlon  for  such  procedure  to  be  put  Into  operation,  this 
should  be  done  in  the  manner  and  within  the  time  as  provided 
by  law . 

This  is  further  supported  by  29  C.J.S.,  Section  67, 
page  91,  which  is  in  part  as  follows: 

"*  * * whether  a statutory  provision 
with  reppect  to  an  election  is  mandatory 
or  directory  depends  on  the  legislative 
intent.  Ordinarily  provisions  of  an  elec- 
tion law  are  mandatory  if  enforcement  is 
sought  before  election  in  a direct  proceed- 
ing for  that  purpose;  * * *" 

Even  if  there  has  been  a failure  to  budget  funds  for 
such  special  election,  this  does  not  warrant  the  county  court 
in  refusing  or  failing  to  call  said  election.  The  provisions 
calling  for  such  election  are  mandatory  and  cannot  be  disregarded. 

The  rule  is  set  out  in  the  case  of  Gill  v.  Buchanan 
County,  142  S.  W.  (2d)  665,  at  668-669: 

"*  * * Failure  to  budget  funds  for  the 
full  amount  of  salaries  due  officers  of 
the  county,  under  the  applicable  law, 
which  the  county  court  must  obey,  cannot 
bar  the  right  to  be  paid  the  balance . 

Instead,  it  must  be  the  discretionary 
obligations  incurred  for  other  purposes 
which  are  invalid,  rather  than  the  man- 
datory obligation  imposed  by  the  same 
authority  which  imposed  the  budget  re- 
quirements. We,  therefore,  hold  that  a 
county  court’s  failure  to  budget  the 
proper  amounts  necessary  to  pay  in  full 
all  county  officers'  salaries  fixed  by 
the  Legislature,  does  not  affect  the 
county's  obligation  to  pay  them." 

And  also  in  the  case  of  State  v.  Smith,  182  S.  W.  (2d) 
571,  at  574: 


"*  * * Sec.  10907  of  the  Budget  Law  can- 
not be  construed  as  making  invalid,  con- 
tracts or  agreements  for  which  express 
authority  of  law  is  given  specifically 
by  other  later  statutes.*  * *" 
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If  a sum  sufficient  to  conduct  such  special  election 
was  not  set  aside  in  classification  two  of  the  county  budget 
itfhich  is  to  include  expenditure  for  elections,  arrangements 
must  necessarily  be  made  to  put  this  expenditure  under  either 
classifications  5 or  6 or  to  provide  for  it  in  some  other  manner. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department  that 
the  capital  of  township  and  county  school  funds  which  is  invested 
in  government  bonds  can  be  liquidated  as  provided  by  law  before 
maturity  of  such  bonds.  It  is  further  the  opinion  of  this  depart- 
ment that  upon  petition  of  the  voters  of  any  county  or  the  City 
of  St.  Louis  as  provided  by  Section  10376.1,  Mo.  R.S.  A.,  it  is 
mandatory  that  the  county  court  call  a special  election  as  pro- 
vided by  Section  10376.2,  Mo.  R.S. A.,  even  though  funds  have 
rot  been  set  aside  in  the  county;  budget  for  this  purpose. 


Respectfully  submitted. 


DAVID  DONNELLY 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


CORONERS; 


/ 

/ 

/ 


In  counties  of  the  fourth  class  are  entitled  to  actual 
and  necessary  expenses  while  carrying  out  their  official 
duties. 


4 


February  f;5,  1947 


Honorable  Robert  I.  Meagher 
fro  sec  ut  ing  A 1 t;  o rnoy 
Radi son  0 ounty 
;-v. ;der i ckt own,  Mi  ssouri 


Dear  oir: 


Phis, will  Acknowledge  receipt  of  your  request  for 
an  opinion  of  this  department,  which  reads  as  follows: 

"fleas©  give  me  an  opinion  in  regard  to 
the  total  compensation  ot  a coroner  in 
a county  of  the  fourth  class  of  less  than 
ton  thousand  population. 

* 

"I  have* read  Mouse  Bill  801  which  sets 
this  compensation  at  ,,;5.00  per  month* 

Oar  coroner  in  Madison  County  states  .that 
that  sum  will  not  pay  his  actual  car 
expense  in  the  performance  of  his  duties. 

In  your  opinion  would  the  coroner  in  above 
mentioned  counties  have  to  pay  his  own  ex- 
penses. It  scorns  somewhat  unfair  that  a 
public  official  Would  be  required  to  per- 
form duties  and  not  be  paid  sufficient 
compensation  to  pay  his  actual  expenses." 


Prior  to  the  enactment  of  House  Bill  881  passed  by  the 
63rd  General  Assembly,  coroners  in  counties  having  a population 
of  loss  than  10,000  inhabitants  were  on  o.  fee  basis.  Under  house 
fill  881  the  General  Assembly  changed  the  method  of  compensation 
by  placing  the  coroners  on  an  annual  salary,  section  1 of  said' 
bill  reads  as  follows: 


"i’he  coroner  in  all  counties  of  the 
fourth  class  shall  receive  for  his  ser- 
vices annually,  payable  out  of  the  comity 
treasury  in  equal  monthly  installments  the 
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following:  In  counties  with  a popu- 

lation of  loss  than  10,000.  the  sura  of 
060,00;  in  counties  with  a population 
of  10,000  and  less  than  15,000  the  s\im 
of  $90,00;  and  in  counties  having  a 
- population  of  15,000  and  more  the  sum 
of  5120,00," 

In  jour  request  for  an  opinion  you  have  specifically 
inquired  whether  or  not  the  coroner  in  counties  of  the  fourth 
class  may  be  reimbursed  for  his  actual  and  necessary  expenses 
while  carrying  out  his  official  duties,  he  have  found  no 
specific  statutory  authority  authorizing  the  comity  court  to 
allow  actual,  and  necessary  exponses  incurred  by  the  coroner. 
However,  it  is  our  opinion  that  a situation  of  this  nature  is 
distinguishable  from  those  cases  announcing  the  rule  that 
officials  may  not  receive  any  other  compensation  than  that 
authorised  by  law,  Maxwell  v.  Andrew  County,  14-6  a.  W.  (2d) 
621;  dmifch  v,  Pettis  County,  136  S,  h,  (2d)  282 ♦ 

In  the  case  of  Rinehart  v,  Howell  County,  153  b,  W, 
(2d)  381,  the  court  held  that-  the  prosecuting  attorney  could  bo 
reimbursed  for  reasonable  suras  paid  for  necessary  stenographic 
services,  in  addition  to  that  authorized  by  law.  In  arriving 
at  this  decision  the  court  stated  at  1,  e ,„  382-383.: 

ii 

".!•  •»  * The  instant  case  was  submitted 
on  the  theory,  as  disclosed  by  the 
stipulated  facts  and  undisputed  testi- 
mony, that  the  outlays,  as  contradis- 
tinguished from  income,  were  borxa  fide, 
reasonaule  and  actual  expenditures  for 
Indispensable  expenses  of  tire  office 
by  respondent  (not  on  the  theory  that 
compensation  to  an  officer  was  involved) 
and  falls  within  the  ruling  in  Ewing  v. 

Vorhon  County,  216  Mo,  681,  695,  116  3,  •>«, 

518,  522(b).  That  case  quoted  with  ap- 
proval a passage  from. 23  Am.  and  Eng.  Hncy, 

Law,  2d  Ed.,  380,  to  the  effect  that  pro- 
hibitions against  increasing  the  compen- 
sation of  officers  do  not  apply  to  expen- 
ses for  fuel,  clerk  hire,  stationery,  lignts 
and  other  office  accessories  and.  held  a 
recorder  entitled  to  reimbursement  for  out- 
lays for  necessary  janitor  service  and 
stamps,  stating:  ’fees  are  the  income  of 
an  office.  Outlays  inherently  differ.  An 
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officer's  pocket  in  no  way  resembles  the 
widow's  cruse  of  oil*  'therefore  those 
statutes  relating  to  foes,  to  an  income, 
and  the "decisions  of  this  court  strictly 
construing  tho se  statutes,  havo  no thing 
to  do  wi ill,  this  case  relating  to  outgo , ' " 

, X^mplia s i s ours.) 

You  will  note  in  the  above  quotation  that  tho  court 
placed  great  emphasis  upon  the  fact  that  the  expenses  allowed 
were  "reasonable  and  actual  expenditures  for  indispensable 
expenses  of  the  office," 


In  arriving  at  this  conclusion  tho  court  further  point- 
ed out- that  in  certain  counties  the  General  Assembly  has  specif- 
ically provided  that  stenographic  services  should  be  furnished 
a prosecuting  attorney,  he  have  a analogous  situation  here  in 
that  house  hill  8G1  of  the  63rd  General  Assembly  provides  for 
expenses  fox*  coroners  in  fourth  class  counties*  In  discussing 
a situation  of  this  kind,  the  court  stated  at  1.  c,  303: 


"Appellant  points  out  that  •”**  the 
General  Assembly  authorized  and  estab- 
lished salaries  for  stenographic  ser- 
vices to  prosecuting  attorneys  in  the 
large r counties  of  the  ft ate,  did  not 
provide  for  like  services  in  counties 
of  the  population  of  Howell  county,  and 
contends  for  the  application  of  the  max- 
im exprossio  unius  est  exclusio  altcrius. 


-:<• 


vr  # 


"Appellant's  statutory  citations  consti- 
tute legislative  recognition  of  the  pro- 
priety of  expenditures  for  stenographic 
services  in  the  discharge  of  the  present- 
day  duties  of  prosecuting  attorneys  in  the 
Communities  affected — an  approved  advance 
in  proper  instances  for  the  administration 
of  the  laws  by  county  officials  and  the 
business  affairs  of  the  county  and  for  the 
general  welfare  of  the  public,  ouch  enact- 
ments, in  view  of  the  constitutional  grant 
to  county  courts,  should  be  construed  as 
relieving  the  county  courts  in  the  specified 
co  muni oies  from  determining  the  necessity 
therefor  and,  by  way  of  a negative  pregnant. 
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as  recognising  the  right  of  county  courts 
to  provide  stenographic  services  to  prose- 
cuting attorneys  in  other  counties  when  and 
if  indispensable  to  the  transaction  of  the 
business  of  the  county,  and  not  as  favoring 
the  citizens  of  the  larger  co  ; (unities  to 
/ the  absolute  exclusion  of  the  citizens  of 

the  smaller  communities  in  the  prosecuting  / 
attorney’s  protection  of  the  interests  of 
the  state,  the  county  and  the  public,  n * 

We  believe  that  the  Hlnohart  case  is  authority  for 
the  conclusion  that  if  a county  court  determines  that  actual  and 
necessary  expenses  arc  necessary  for  trie  proper  conduct  of  the 
duties  of  the  office  of  coronor,  then  said  expenses  can  be  paid 
for  by  the  county  court  out  of  county  revenue, and  further  that 
if  such  expenses  arc  Indispensable  and  the  county  court  refuses 
to  provide  same  and  the  coroner  is  compelled  to  provide  it  him- 
self, then  said  coroner  can  recover  from  the  county  his  reason- 
able and  actual  expenses.  It  should  be  noted  that  v/hat  is  bona 
fide,  reasonable  and  actual  expenditure  is  a matter  of  fact  to  be 
determined  by  the  county  court.  However,  if  the  coroner  is  of 
the  opinion  the  comity  court  has  acted  arbitrarily  in  its  deter- 
mination, then  he  may  bring  suit  against  the  county  to  recover 
for  his  necessary  expenditures,  but  the  duty  would  be  upon  him 
in  such  an  action  to  prove  tjaat  these  expenses  are  indispensable 
to  the  proper  conduct  of  his  office. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department  that 
necessary  and  actual  expenses  may  bo  provided  by  the  county  court 
for  coroners  in  counties  of  the. fourth  class  if  the  county  court 
finds  as  a fact  said  expenses  are  necessary  for  the  proper  con- 
duct and  administration  of  the  affairs  of  said  offices  and  it  is 
further  our  opinion  that  if  a oounty  court  refuses  to  provide 
for  actual  and  necessary  expenses  for  the  coroner,  then,  if  in 
fact  said  expenses  are  indispensable  to  the  proper  conduct  and 
administration  of  the  affairs  of  his  office,  he  may  recover  his 
actual  and  reasonable  expenditures. 


He ap e c t fully  submi 1 1 e d , 


AIFHOVHD: 


J * ^ :j  e xAxijOii 
Attorney  General 


Xu. 


ihHCHIhG  ,'ILSON 
Assistant  Attorney  General 


SHERIFF'S  MILEAGE: 


\ MAGISTRATE  COURT  COSTS: 


\ 
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Honorable  Emory  L.  Melton 
Prosecuting,  Attorney 
Barry  County 
Cassville,  Missouri 


Sheriff  entitled  to  actual  expense  not 
in  excess  of  five  cents  per  mile  for 
taking  prisoners  to  penitentiary;  magis- 
trate court  costs  to  be  taxed  as  provided 


for  m Section  13409, 
February  ?£,  1947 


R.  S.  Mo.  1939. 


Dear  Mr . Melt  on : 


Your  letter  of  recent  date,  requesting  an  opinion  of  this 
department,  reads  as  follows: 


"A  question  has  arisen  as  to  whether  the 
sheriff  of  this  county,  Barry  county  being 
a third  class  county,  is  entitled  to  guard 
hire  and  expenses  under  the  new  law.  For 
example;  in  taking  prisoners  to  the  state 
penitentiary  or  in  effecting  extraditions, 
is  the  sheriff  entitled  to  one  or  two  guards 
as  the  necessity  demands  plus  their  travel 
expenses? 

"The  second  problem  I would  appreciate  infor- 
mation on  is;  what  are  the  costs  in  the  Magis- 
trate Court  in  addition  to  the  Sheriff  fee  of 
$3.00  and  the  Prosecuting  Attorney  fee  of 
$5.00  in  misdemeanors  and  preliminary  hearings?” 


Your  two  questions,  which  each  embody  a subquestion,  for 
convenience,  will  be  numbered  1 and  2,  in  the  order  presented, 
and  will  be  set  out  at  the  beginning  of  the  discussion  of  their 
particular  subject. 


Question  No.  1. 

"A  question  has  arisen  as  to  whether  the 
sheriff  of  this  county , Barry  county  being 
a third  class  county,  is  entitled  %o  guard 
hire  and  expenses  under  the  new  law ; For  ex- 
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ample;  in  taking  prisoners  to  the  state 
penitentiary  or  in  effecting  extraditions, 
is  the  sheriff  entitled  to  one  or  two  guards 
as  the  necessity  demands  plus  their  travel 
expenses?” 


Section  13547.305,  Laws  of  1945,  P*  , H.B.  No.  Sv99,  See. 
5,  provides  for  the  actual  expense  of  each  mile  traveled  by  the 
sheriff  or  his  deputies  in  serving  warrants  or  any  other  criminal 
process . not  to  exceed  five  cents  per  mile.  Said  section  reads 
as  follows : 


”In  addition  to  the  salary  provided  in  Section 
1 of  this  act , the  county  court  shall  allow 
the  sheriffs  and  their  deputies,  payable  at 
the  end  of  each  month  out  of  the  county  treas- 
ury, actual  expenses  for  each  mile  travelled  in 
serving  warrants  or  any  other  criminal  process 
not  to  exceed  five  cents  per  mile.” 


Taking  a prisoner  to  the  penitentiary,  we  think,  would  come  under 
the  provision  for  serving  other  criminal  process,  in  that  when  the 
prisoner  is  delivered  to  the  penitentiary  a copy  of  the  commitment 
is  served  upon  or  delivered  to  the  Warden;  the  commitment  being  a 
criminal  process  issued  by  'the  trial  court.  In  that  event,  the 
sheriff  and,  or,  his  deputies,  would  be  entitled  to  the  actual 
expense  not  to  exceed  five  cents  per  mile. 

In  this  connection,  the  five  cents  per  mile  is  a basis  upon 
which  expenses  are  computed,  and  covers  all  expenses,  not  to  exceed 
five  cents  per  mile,  for  the  trip,  which  would  include  meals t 
lodging,  if  necessary,  car  expense  or  bus  or  train  fare. 

Section  13547-302,  Laws  of  1945,  p.  » H.B.  399,  Sec.  2, 

provides  that  the  sheriff,  in  counties  of  the  third  class,  shall 
be  entitled  to  such  number  of  deputies  and  assistants,  with  the 
approval  of  the  circuit  judge,  as  such  judge  may  deem  necessary. 
Said  section  reads  as  follows : 


”The  sheriff  in  counties  of  the  third  class 
shall  be  entitled  to  such  number  of  deputies 
and  assistants,  to  be  appointed  by  such  offi- 
cial, with  the  approval  of  the  judge  of  the 
circuit  court,  as  such  judge  shall  deem  neces- 
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sary  for  the  prompt  and  proper  discharge  of 
his  duties  relative  to  the  enforcement  of 
the  criminal  lav/  of  this  state.  The  judge 
of  the  circuit  court,  in  his  order  permitting 
the  sheriff  to  appoint  deputies  'or  assistants,, 
shall  fix  the  compensation  of  such  deputies 
or  assistants.  The  circuit  judge  shall  annu- 
ally, and  oftener  if  necessary,  review  his 
order  fixing  the  number  and  compensation  of 
the  deputies  and  assistants  and  in  setting 
such  number  and  compensation  shall  have  due 
regard  for  the  financial  condition  of  the 
county.  Each  such  order  shall  be  entered 
on  record  and  a certified  copy  thereof  shall 
be  filed  in  the  office  of  the  county  clerk. 

The  sheriff  may  at  any  time  discharge  any 
deputy  or  assistant  and, may  regulate  the  time 
of  his  or  her  employ raent . N 


In  the  event  that  assistance  is  required  by  the  sheriff  to 
take  a prisoner  to  the  penitentiary,  and  the  sheriff  requests 
the  court  to  make  an  appointment  for  this  purpose,  as  the  only 
provision  for  sheriffs  help  is  by  deputies  or  assistants,  the 
court,  if  the  need  arises  and  such  is  necessary,  might  make  such 
appointment  to  aid  and  assist  the  sheriff  and,  the  deputy’s  ex- 
penses could  not  exceed  an  amount  in  excess  of  five  cents  per 
mile;  but,  in  any  event,  the  full  amount  that  can  be  claimed  by 
either  the  sheriff  or  the  deputy,  for  taking  the  prisoner  to  the 
penitentiary,  figuring  on  a mileage  basis,  cannot  exceed  five 
cents  per  mile. 

As  to  the  expense  of  extradition;  this  is  provided  for  in 
Chapter  30,  Article  9,  Revised  Statutes  of  Missouri  1939,  siiice 
these  provisions  have  not  been  changed  by  any  later  enactment, 
and  are  found  in  Sections  3976  and  Section  3977,  the  two  sections 
which  are  pertinent  to  your  question. 

Section  3976,  R.  S.  Mo.  1939,  reads  as  follows: 


’’Whenever  the  governor  of  this  state  shall 
demand  a fugitive  from  justice  from  the 
executive  of  another  state  or  territory, 
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and  shall  have  received  notice  that  such 
fugitive  will  be  surrendered,  he  shall 
issue  his  warrant,  under  the  seal  of  the 
state,  to  some  messenger,  commanding  him 
to  receive  such  fugitive  and  convey  him 
to  the  sheriff  of  the  county  in  which  the 
offense  was  committed,  or  is  by  law  cogni- 
zable, " ' 


Section  3977>  R»  S,  Mo.  1939,  reads  as  follows: 


♦•The  expenses  which  may  accrue  under  the 
last  section,  b eing  first  ascertained  to 
the  satisfaction  of  the  governor,  shall, 
on  his  certificate,  be  allowed  and  paid 
out  of  the  state  treasury,  as  other  demands 
against  the  state," 


The  expenses  of  the  sheriff,  if  appointed  by  the  governor 
as  the  governor's  messenger,  and  the  expenses  of  a guard,  if 
allowed  by  the  governor,  are  subject  to  the  approval  and  satis- 
faction of  the  governor,  and,  if  approved,  shall  be  paid  out  of 
the  state  treasury  on  the  governor's  certificate. 


Question  No,  2. 

We  are  enclosing  a copy  of  an  opinion  of  this  Department, 
under  date  of  February  10,  1947,  to  Honorable  Gordon  J,  Massey, 
Prosecuting  Attorney  of  Christian  County,  prepared  by  Assistant 
Attorney  General  Robert  L.  Hyder,  which  answers  your  second 
question. 


Therefore,  it  is  the  opinion  of  this  Department  that  the 
Sheriff  and  his  deputy  (if  the  court  appoints  a deputy),  in 
taking  prisoners  to  the  penitentiary  are  entitled  to  their  actual 
travel  expense,  which  total  expense  shall  not  exceed  the  rate  of 
five  cents  per  mile,  in  addition  to  their  salaries.  Further,  it 
is  the  opinion  of  this  Department  that  the  expenses  of  the  Sheriff, 
as  the  Governor's  messenger  in  extradition  matters,  which  are  in- 
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curred  in  effecting  extradition,  are  subject  to  the  approval  of 
the  Governor, 


Respectfully  submitted, 


GORDON  P.  VvEIR 

Assistant  Attorney  General 

APPROVED i 


j. “IT  taylOr 

Attorney  General 


AIRPORTS:  ) 

EMINENT  DOMAIN:  ) 

CITIES  OP  THE  FOURTH) 

CLASE : ) 


Fourth  class  city  can  condemn  lar.d  a 
reasonable  distance  outside  corporate 
limits  to  establish  airports.  Reason- 
ableness of  distance  is  question  of  fact. 


Juno  10,  1947 


Honorable  Emory  L*  Melton 
Prosecuting  Attorney 
Barry  County 
Cassville,  Missouri 


Dear  Mr*  Melton: 


This  is  in  reply  to  your  letter  of  May  £7,  1947, 
requesting  an  opinion  from  this  department,  which  roads  ns 
follows: 

"The  question  has  arisen  in  this  county 
as  to  the  right  of  a city  of  the  fourth 
class  to  exercise  powers  of  condemnation 
■ ' for  a municipal  airport,  as  given  in 

MRbA  kj6c.  15135 . 

HThe  proposed  airport  site  is  some  3*5 
miles  from  the  nearest  point  of  the 
corporate  limits.  Does  the  city's 
condemnation  ‘powers  extend  this  far 
beyond  the  city  limit s?" 

The  questions  presented  in  your  letter  are:  first, 
whether  a city  of  the  fourth  class  is  authorized  to  condemn 
private  property  outside  the  corporate  limits  for  the  purpose 
of  constructing  an  airport;  and,  second,  if  such  authority  is 
present,  how  far  outside  the  Incorporated  limits  does  said 
power  ext end V 

Your  attention  is  directed  to  section  151££,  Mo. 
R*U,A*,.  which  provides  that  any  city  is  authorized  to  establish 
and  operate  an  airport  either  within  or  without  the  limits  of 
such  city*  It  is  as  follows:  ' 
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"The  local  legislative  body  of  any  city, 
including  cities  under  apeeial  charter, 
village  or  town  in  this  state  is  hereby 
authorized  to  acquire,  by  purchase  or  gift, 
establish,  construct,  own,  control,  lease, 
equip,  improve,  maintain,  operate,  and 
regulate,  in  whole  or  in  part,  alone  or 
jointly  or  concurrently  with  others,  air- 
ports or  landing  fields  for  the  use  of 
airplanes  and  other  aircraft  either  with 
in  or  without  the  limits  of  such  cities, 
villages,  or  tovms,  and  may  use  for  such 
purpose  or  purposes  any  property  suitable 
therefor  that  is  now  or  may  at  any  time 
hereafter  be  owned  or  controlled  by  such 

city,  village,  or  jfcown,*4 

‘ / 

Section  15124,  Mo,  R.S.A.,  provides  that  cities  have 
the  right  to  acquire  property  for  the  purposes  set  out  in  Sec- 
tion, 15122,  under  the  power  of  eminent  domain.  Said  section 
15124  is  as  follows: 

"Any  lands  acquired,  owned,  controlled 
or  occupied  by  such  cities,  villages, 
towns  or  counties  for  the  purposes 
enumerated  in  sections  15122  and  15123 
hereof  shall  and  are  hereby  declared  to 
be  acquired,  o ned,  controlled,  and  oc- 
cupied  for  a public  purpose  and  as  a 
matter  of  public  necessity,  and  such 
cities,  villages,  towns,  or  counties  shall 
■ have  the  right  to  acquire  property  for 
such  purpose  or  purposes  under  the  power 
of  eminent  domain  as  and  for  a public 
necessity.*’ 

3ectionl5125,  Llo * R.S.A. , also  authorizes  cities  to 
acquire  property  for  airports  by  condemnation  proceedings.  It 
Is,  In  part,  as  follows: 

’’Any  county,  city  or  city  under  special 
charter  shall  have  the  power  to  acquire 
by  purchase,  property  for  an  airport  or 
landing  field  or  addition  thereto,  and 
If  unable  to  agree  with  the  owne rs  on  the 
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terms  thereof,  may  acquire  such  property 
by  condemnation  in  the  manner  provided 
by  law  under  which  such  county  or  city 
is  authorized  to  acquire  real  property 
for  public  purposes,  or  if  there  be  no 
such  law,  then  in  the  same  manner  as  is 
now  provided  by  law  for  the  condemnation 
of  property  by  any  railroad  corporation. 


It  is  clear  then  that  cities  of  the  fourth  class  are 
authorized  to  establish  and  operate  airports  both  within  and 
without  their  corporate  limits.  And  since  they  have  authority 
to  condemn  property  for  this  purpose*  it  necessarily  follows 
that  the  power  of  condemnation  extends  to  property  outside 
the  corporate  limits.  In  Colorado  Central  Power  Co,  v,  City 
of  Englewood,  89  Fed,  (2d)  233,  the  Circuit  Court  of  Appeals, 
for  the  Tenth  Circuit,  said  at  page  235: 

“The  fact  that  the  company  is  now  using 
the  property  outside  the  city  limits 
to  furnish  its  customers  with  electhic ' 
energy  is  not  enough  to  withstand  the 
power  of  the  city  to  acquire  it  for  the 
purpose  of  establishing,  and  operating  a 
jnunicipal  system.  A city  may  condersm 
property  of  a utility  compary  In  use  as 
a part  of  the  system  which  serves  con- 
sumers within  the  city  for  the  purpose 
of  devoting  it  to  a municipal  plant, 


Also,  in  In  Re  City  of  Rochester,  121  K.  E,  102,  a 
Hew  York  case,  the  Court  of  Appeals  said,  1,  c,  103: 

“The  respondents  assert  and  argue  that 
the  empowerment  of  the  common  council 
to  conclusively  determine  that  lands, 
which  are  without  the  city,  are  neces- 
sary for  municipal  purposes  violates 
the  provision  of  the  federal  Constitu- 
tion that  no  person  shall  be  deprived  of 
property  without  due  process  of  law. 

Article  5,  Amend,  In  this  they  err. 
whether  the  public  exigency  requires 
the  taking  of  private  property  for  public 
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use  is  a legislative  question,  the 
determination  of  which  by  the  Legis- 
lature is,  generally  speaking,  final 
and  conclusive,  whether  the  use  for 
which  such  taking  is  authorized  is 
a public  use  is  a judicial  question 
for  the  determination  of  tho  court. 

That  the  talcing,  in  the  instant  case, 
is  for  a public  use,  is  not  denied. 

The  Legislature  has  the  right  to  des- 
ignate officers,  bodies,  or  tribunals 
to  determine  the  question  of  exigency 
or  necessity.  The  territorial  limita- 
tions of  the  general  authority  or  juris- 
diction of  the  designated  tribunal  is 
immaterial.  The  state  has  the  Inherent 
power  to  take  the  private  property  it 
requires  for  t he  use  of  the  public, 
wherever  it  may  be  located,  and  in  the 
taking  may  act  directly  or  through  a 
local  agency  authorized  to  exercise  its 
power  in  whole  ox5  in  part.  «•  * 

The  right  to  condemn  private  property  for  public 
use  is  an  exercise  of  the  state* s sovereign  power  and  the  ex- 
tent of  such  condemnation  is  wit  in  the  discretion  of  the 
Legislature  (Riggs  v.  City  of  Springfield,  126  h,  (2d) 

1144).  The  state  has  the ‘power  to  take  the  private  property 
it  requires  for  the  use  of  the  public  wherever  it  may  be  lo- 
cated, and  in  the  taking  may  act  directly  or  through  a local 
agency  authorised  to  exercise  this  power.  The  state  has 
authorized  the  cities  of  the  state  to  establish  and  operate 
airports  both  within  and  without  the  cities  and  by  Sections 
15124  told  15125  has  delegated  to  the  cities  the  power  of  con- 
demnation of  private  property  for  this  purpose. 

.hile  the  Legislature  has  authorized  the  cities  to 
condemn  private  property  outside  the  corporate-  limits  for  said 
purposes,  an  arbitrary  distance  beyond  which  such  power  of  con- 
demnation cannot  extend,  has  not  been  set  up,  .e  submit,  then, 
in  order  to  render  such  statutes  operative,  that  cities  can 
exercise  such  power  of  condemnation  a distance  from  the  corporate 
limits  which  is  reasonable  and  practicable  under  the  particular 
circumstances,  V.hether  3.5  miles  is  a reasonable  distance  for 
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said  purpose  is  a question  of  fact  for  the  city  authorities* 
This  department  has  no  means  of  determining  the  reasonableness 
because  the  facts  are  not  presented.  If  said  distance  is 
determined  to  be  reasonable  under  the  particular  circumstances 
existing  in  Barry  County,  the  power  of  condemnation  under  the 
law  extends  that  distance*  \ 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department  that 
a city  of  the  fourth  class  may  condemn  private  property  a 
reasonable  distance  outside  the  corporate  limits  for  the  purpose 
of  establishing,  maintaining  and  operating  an  airport*  It  is 
further  our  opinion  that  whether  a particular  distance  is 
reasonable  is  a question  of  fact  and  if  determined  to  be  reason- 
able -under  the  particular  circumstances,  the  power  of  condemna- 
tion extends  that  distance. 


.do sp o ct fully  submitted. 


JD/vV ID  BOKlIfijfdY 
Assistant  Attorney  General 


AifRGVnD; 


J."  A.  TAILOR 
Attorney  General 
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Person  may  not  hold  the  position  of 
probate  judge  and  magistrate  and 
mayor  of  a city  at  the  same  time. 


February  5,  1947 


Honorable  Edwin  W.  Mills 
Prosecuting  Attorney 
St.  Clair  County 
Osceola,  Missouri 

Dear  Sir: 

We  hereby  acknowledge  receipt  of  your  letter  of 
recent  date  requesting  an  official  opinion  of  this  department, 
reading  as  follows: 

"Our  Probate  Judge,  George  Anderson 
of  Osceola,  who  has  served  as  Mayor 
of  Osceola  this  year,  1946,  without 
compensation,  and  who  has  just  been 
re-elected  Probate  Judge  and  Magis- 
trate, asks  if  he  can  continue  to  act 
as  Mayor  of  Osceola  after  the  first  of 
next  year. 

"He  will  appreciate  your  opinion  as  to 
whether  he  can  hold  the  three  offices 
simultaneously  or  whether  he  should 
resign  as  mayor." 

Section  18,  Article  V,  Constitution  of  Missouri,  1945, 
provides  in  part  as  follows : 

"There  shall  be  a magistrate  court  in 
each  county.  In  counties  of  30,000 
inhabitants  or  less,  the  probate  judge 
shall  be  judge  of  the  magistrate  court. 

In  counties  of  more  than  30,000  and  not 
more  than  70,000  inhabitants,  there  shall 
be  one  magistrate.  * * *" 


MAGISTRATES : 
PROBATE  JUDGES: 
OFFICERS : 
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Since  St.  Clair  County  has  a population  of  less  than 
30,000  it  is  proper  that  one  person  perform  the  duties  of 
Probate  Judge  and  Magistrate. 

As  to  the  question  of  whether  the  same  person  may 
also  hold  the  office  of  mayor  of  a municipality,  we  quote 
from  42  Am.  Jur. , Section  59,  page  926: 

"Even  in  the  absence  of  express  pro- 
hibitions against  the  holding  by  one 
person  of  more  than  one  office  at  the 
same  time,  there  is  a well-established 
limitation  on  the  right  so  to  do.  This 
limitation  operates  upon  offices  that 
are  in  their  nature  incompatible,  for 
it  is  a settled  rule  of  the  common  law 
that  a public  officer  cannot  hold  two 

incompatible  offices  at  the  same  time. 

* * * » 

This  general  rule  has  been  adopted  by  our  Supreme 
Court  in  the  case  of  State  ex  rel.  Walker,  Attorney  General 
vs.  Bus,  135  Mo.  325,  wherein  they  stated,  at  l.c.  330: 

"The  rule  at  common  law  is  well  settled 
that  one  who,  while  occupying  a public 
office,  accepts  another  which  is  incom- 
patible with  it,  the  first  will,  ipso 
facto , terminate  without  judicial  pro- 
ceeding or  any  other  act  of  the  incum- 
bent The  acceptance  of  the  second 
office  operates  as  a resignation  of  the 
first.  * * *" 

We  have  been  unable  to  find  any  cases  in  this  juris- 
diction holding  specifically  the  offices  of  probate  judge  and 
mayor  of  municipalities  incompatible.  However,  in  State  ex  rel. 
Walker,  Attorney  General  vs.  Bus,  supra,  the  court  stated  at 
l.c.  338 : 

"The  remaining  inquiry  is  whether  the 
duties  of  the  office  of  deputy  sheriff 
and  those  of  school  director  are  so  in- 
consistent and  incompatible  as  to  render 
it  improper  that  respondent  should  hold 
both  at  the  same  time.  At  common  law  the 
only  limit  to  the  number  of  offices  one 


Honorable  Edwin  W.  Mills 


3 


person  might  hold  was  that  they  should 
be  compatible  and  consistent.  The  in- 
compatibility does  not  consist  in  a 
physical  inability  of  one  person  to  dis- 
charge the  duties  of  the  two  offices, 
but  there  must  be  some  inconsistency  in 
the  functions  of  the  two;  some  conflict 
in  the  duties  required  of  the  officers,  as 
where  one  has  some  supervision  of  the  other, 
is  required  to  deal  with,  control,  or  assist 
him. " (Emphasis  ours.) 

The  mayor  of  a city  of  the  fourth  class  may  also  act 
as  police  judge.  Section  7122,  R.  S.  Mo.  1939,  provides: 

"The  mayor  and  board  of  aldermen  of  cities 
of  the  fourth  class  may,  by  ordinance,  pro- 
vide for  the  election  of  police  judges  in 
such  cities , who  shall  be  elected  at  the 
regular  city  elections,  and  who  shall,  when 
so  elected,  have  exclusive  jurisdiction  to 
hear  and  determine  all  offenses  against  the 
ordinances  of  the  city  in  which  he  was 
elected:  Provided,  that  when  such  police 

judges  shall  be  so  elected,  then  the  juris- 
diction in  this  article  hereinafter  con- 
ferred on  the  mayor  to  hear  and  determine 
cases  for  the  violation  of  city  ordinances 
shall  be  held  to  refer  to  the  police  judge 
elected  under  this  section:  Provided  further, 
that  in  case  of  the  absence,  sickness,  or 
disability  in  anywise  of  such  police  judge, 
or  in  case  of  vacancy  in  such  office,  the 
mayor  shall  perform  all  such  duties  until 
the  disability  is  removed  or  the  vacancy  is 
filled." 

It  is  noted  that  even  though  the  board  of  aldermen  does 
provide  for  a separate  police  judge,  in  case  of  any  absence  or 
disability  the  mayor  performs  all  his  duties.  In  performing  the 
duties  of  the  police  judge  and  also  judge  of  the  magistrate  court 
there  would  be  certain  instances  where  it  would  be  necessary  for 
the  same  person  to  review,  when  he  was  acting  as  magistrate,  action 
taken  by  him  as  the  police  judge.  Section  9017  of  Senate  Bill 
217  of  the  63rd  General  Assembly,  provides: 
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"Before  any  sentence  made  by  a police 
court  or  police  magistrate  under  this 
article  shall  be  executed,  it  shall  be 
approved  by  the  judge  of  the  circuit 
court  or  magistrate  of  the  county  and  his 
approval  indorsed  on  the  commitment,  and 
if  such  sentence  shall  be  disapproved, 
the  police  court  or  magistrate  shall  have 
power  to  pronounce  the  ordinary  sentence 
prescribed  by  law." 

Section  9029  of  Senate  Bill  218  of  the  63rd  General  Assembly, 

provides : 


"Before  any  sentence  made  by  a police 
court  or  police  magistrate  under  this 
article  shall  be  executed  it  shall  be 
approved  by  the  judge  of  the  circuit 
court  or  magistrate  of  the  county,  and 
his  approval  indorsed  on  the  commit- 
ment, and  if  such  sentence  shall  be  dis- 
approved, the  police  court  or  magistrate 
shall  have  power  to  pronounce  the  ordinary 
sentence  prescribed  by  law." 

This  clearly  makes  the  two  offices  incompatible  since 
the  office  of  magistrate  has  some  supervision  over  the  office 
of  mayor. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that 
one  person  may  not  hold  the  offices  of  magistrate  and  probate 
judge  and  mayor  of  a municipality  at  the  same  time. 

Respectfully  submitted. 


PERSHING  WILSON 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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Honorable  Roy  C,  Miller 
Prosecuting  Attorney 
Webs tor  County 
£;I  a r s lif  io  Id  , Mis  so  ur  I 


Dear  Sir: 

This  is  in  roply  to  your  letter  of  rocont  date  vhorein 
you  request  an  opinion  from  this  department  on  tho  following 
statdraonti  of  facts: 


"At  your  earliest  convenience  I would 
appreciate  an  opinion  from  your  Office 
as  to  tho  following  matter:  Can  tho 
compensation  for  tho  county  highway  eng- 
irtoor  provided  for  in  II.C.S.M.B.  No.  792, 
Sec.  1 (Mo.  R.S.A.,  Sec.  8655)  be  paid 
by  the  county  court  out  of  the  ’Special 
Road  and  Bridge  Fund’  which  is  estab- 
lished by  JI.G ,S .II .53 . Ho.  784,  Sec.  1 
(Mo.  R.S.A.,  Sec.  0527)  and  which  is  to 
be  usod  ’for  road  and  bridge  purposes 
and  for  no  other  purpose  whatever.*" 


Tho  substance  of  your  question  is,  "may  tho  highway 
engineer's  salary  be  paid* out  of  the  'special  road  and  bridge 
fund*,  created  by  Section  8527  of  House  Committee  Substitute 
for  House  Bill  No,  784  of  the  63rd  General  Assembly," 


Said  Section  8527  authorizes  county  courts  to  levy  an 
additional  tax  of  not  to  exceed  thirty-five  cents  on  tho  ono 
hundred  dollars  assessed  valuation  and  requires  this  tax  to 
bo  turned  into  the  county  treasury,  designated  as  the  "special 
road  aid  bridge  fund,"  and  provides  that  this  tax  shall  bo 
usod  for  road  and  bridge  purposes  and  for  no  other  purpose 
whatever.  This  Act  limits  the  use  of  this  special  road  and 
bridge  fund  to  road  and  bridge  purposes  only. 

Wo  fail  to  find  where  a cues t ion  similar  to  this  ono  has 
been  before  tho  courts,  however,  we  do  find  language  in  the 
Constitution  of  1875  and  in  Section  0527,  R.  S.  Mo.  1939, 
which  similarly  limits  the  use  of  those  funds* 
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Section  m2  of  Article  X of  the  Constitution  of  1875 
authorized  the  levy  of  a tax  for  "special  road  and  bridge 
purposes This  section  provided  that  "this  tax  should  be 
used  for  road  and  bridge  pruposes,  and  for  no  other  purpose 
whatsoever*" 

Section  8627*  K*  S,  Mo.  1939*  which  was  repealed  by  said 
H.O.S.H.B*  No.  784,  and  which  was  the  enabling  act  to  curry 
out  the  provisions  of  said  Section  22  of  Article  X of  the 
Constitution  of  1876,  contained  the  same  language  with  respect 
to  the  limitation  of  the  use  of  the  special  road  and  bridge 
fund. 


by  said  Section  8627,  B.S.  Mo.  1939,  it  was  provided 
that  all  the  tax  received  under  the  special  road  and  bridge 
levy  on  property  In  a special,  road  district  should  be  paid 
over  to  the  special  road  district  containing  such  property. 

This  provision  of  the  old  act  would  indicate  that  the  law- 
makers did  not  intend  for  any  part  of  that  tax  to  be  used  to 
pay  the  salary  of  the  county  highway  engineer  or  any  other 
county  officer  who  had  duties  to  perform  in  relation  to  the 
administration  of  that  law,  and  we  think  the  record  will  show 
that  during  the  time  these  provisions  of  the  law  were  in 
force,  the  salary  of  the  county  highway  engineer  was  aid  out 
of  county  revenue*  Since  the  language  in  Section  8527  of 
said  H.O.S.H.B.  No.  784,  which  limits  the  use  of  this  road 
and  bridge  fund,  is  similar  to  the  language  used  in  the  Con- 
stitution of  1876,  authorizing  the  special  road  and  bridge 
levy  and  the  enabling  act.  Section  8527,  H*  6.  Mo.  1939, 
then  it  would  seem  that  the  same  rule,  with  respect  to  the 
expenditure  of  this  money,  would  be  applicable. 

By  the  provisions  of  Ji.C.S.H.B*  No*  792,  the  oounty 
highway  engineer  is  to  be  paid  such  compensation  as  the 
county  court  may  deem  advisable,  but  the  Act  does  not  desig- 
nate from  what  fund  tills  compensation  is  to  be  paid.  Ordinar- 
ily, county  officers’  salaries  are  paid  out  of  what  is  termed 
the  "ordinary  revenue"  or  "oounty  revenue,"  unless  otherwise 
provided  by  law. v State  ex  rel.  Hall  v.  Mohlroy,  274  S.W.  753, 
1.  c*  754.  The  tax  for  "county  purposes"  is  authorized  by 
Section  11  (b)  of  Article  X of  the  Constitution  of  1945  and 
by  House  Bill  No*  468  of  the  63rd  General  Assembly.  This  is 
the  tax  which  is  the  source  of  the  revenue  for  "county  purposes 
or  "county  revenue." 

The  County  budget  act  (Section  10911,  Laws  of  Missouri, 
1941),  under  ^lass  four  claims,  requires  the  county  court  to 
set  aside  iunds  in  this  class  to  pay  salaries  where  the  same 
are,  by  law,  payable  out  of  ordinary  revenue. 


5' 
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By  referring  to  the  laws  relating  to  county  officers  and 

specifically  pro- 


their  salaries,  v/o  fail  to  find  where  it  is 
viciod  that  such  salaries  bo  paid  out  of  ore 
However,  it  is  common  knowledge  that  oalari 
cors  are  paid  out  of  the  ordinary  revenue  w 
abovo,  is  derived  from  the  tax  for  county  p 
Section  11  (b)  of  Article  X of  tho  Corstitn 
House  Bill  No,  468  of  the  G3rd  General  Asso 


mary  revenue, 

)s  of  county  offi- 
hich,  as  stated 
urposeo  under  said 
t.ton  of  1945  and 
mbly . 


ex 


The  county  highway  engineer  is  a county 
rel,  Koehler  v,  Bulger,  239  Mo,  441, 


officer.  State 


As  stated  above,  said  Section  8527 
"special  road  and  bridge  fund"  to  "road 
and  to  no  other  purpooo  whatever,”  Tho 
wliat  is  included  within  the  term  ".road 


limits  the  use  of  tho 
and  bridge  purposes. 
Act  does  not  say  just 
and  bridge  purposes," 


It  will  be  soon  under  H,0 .8 ,H»B,  Ho,  792  and  Article  9 
of  Chapter  46,  R,  S,  Mo,  1939,  that  tho  duties  of  tho  county 
highway  engineer  are  performed  generally  for  road  and  bridge 
purposes.  However,  other  county  officers  have  duties  to  per- 
form in  connection  v/ith  tho  actoiinis trat ion  of  the  laws  enacted 
for  road  and  bridge  purposes,  but  those  officers  are  generally 
paid  out  of  county  revenue,  V;o  rofor  to  the  taxing  officers 
and  the  judges  of  the  county  counts  and  county  clerks. 

The  county  court,  under  Section  7 of  Article  VI  of  the 
Constitution  of  1945,  is  required  to  manage  all  county  busi- 
ness as  _i£  proscribed  by  law , • Be  do  not  think  that  this  term 
wouldlTo  broad  enough  to  authorize  the  county  court  to  pay 
the  salary  of  tho  county  highway  engine or  out  of  this  special 
road  and  bridge  fund  unless  a statute  permitted  this  to  bo 
done. 


CONCLUSION 

PrNom  the  foregoing,  it  is  the  opinion  of  this  department 
that  the  county  court  would  not  bo  authorized  to  pay  tho  salary 
of  the  county  highway  engineer  out.  of  tho  "special  road  and 
bridge  fund"  authorised  by  Section  0527  of  11,0 »B  .11, Bi  Ho,  784 
of  the  63rd  General  Assembly , 

Respectfully  submitted, 


APPROVAL : 

TYRE  v;.  BURTON 
Assistant  Attorney  General 


J,  E.  TAYLOR 
Attorney  General 


TUB*  Vila 
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not  authorize  the  circuit  judge  to  order  levy  of*  30  on 
•flOO  for  maintenance,  operation  and  repair  of  county 
buildings  when  constitutional  limit  for  county  purposes 
has  been  levied. 


April  18,  1947 
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Honorable  Harold. L.  Miller 
Prosecuting  Attorney 
DeKalb  County 
iTaysville , Missouri 


Pear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  request- 
ing an  official  opinion  of  this  department  and  reading  as 

follows : 

“Respectfully  request  that  we  be  furnished 
with  your  opinion  on  the  following  propo- 
sition involving  taxation  in  DeKalb  County: 

“This  County  operates  under  Township  Organi- 
zation, and  is  at  present  levying  the  maxi- 
mum provided  by  Section  11046,  HS  1939,  of 
50  cents  on  the  hundred  dollars  assessed 
valuation,  for  county  purposes  of  which*  20 
per  cent,  is  going  to  the  various  townships. 

At  the  present  time,  and  for  some  time  past 
this  revenue  has  not  been  sufficient  to 
* operate,  maintain  and  repair  the  County 

Buildings,  namely,  the  Court  House  and  Coun- 
ty Poor  Farm  buildings,  adequately,  and  in 
fact,  not  enough  funds  are  raised  to  pro- 
vide preventitive  maintenance.  Our  query  is 
whether  or  not  the  Circuit  Judge  would  be 
authorized  to  order  an  additional  levy  of 
j;0. 03  on  the  one  hundred  dollars  assessed 
valuation  for  such  purpose,  if  proper  action 
requesting  such  additional  levy  was  taken 
under  Section  11041,  KS  1939«” 

Section  11040  of  House  Committee  Substitute  for  House  Bill 
No.  1+68  of  the  63rd  General  Assembly  provides  as  follows: 

■The  following  named  taxes  shall  hereafter 
be  assessed,  levied  and  collected  in  the 
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several  counties  in  this  state,  and  only- 
in  the  manner,  and  not  to  exceed  the  rates 
prescribed  by  the  Constitution  and  laws  of 
this  state,  viz.:  The  state  tax  and  taxes 
necessary  to  pay  the  funded  or  bonded  debt 
of  the  state,  county,  township,  municipali- 
ty, road  district,  or  school  district,  the 
taxes  for  current  expenditures  for  counties, 
townships,  municipalities,  road  district  and 
school  districts,  including  taxes  which  may 
be  levied  for  library,  hospitals,  public 
health,  recreation  grounds  and  museum  pur- 
poses, as  authorized  by  law.” 

Section  11041  of  House  Committee  Substitute  for  House  Bill 
No*  46$  of  the  63nd  General  Assembly  provides,  in  part,  as  fol- 
lows : 


"No  other  tax  for  any  purpose  shall  be  as- 
sessed, levied  or  collected,  except  under 
the  following  limitations  and  conditions, 
viz.:  The  prosecuting  attorney  or  county 
counselor  of  any  county,  upon  the  request 
of  the  county  court  of  such  county— which 
request  shall  be  of  record  with  the  proceed- 
ings of  said  court,  and  such  court  being 
first  satisfied  that  there  exists  a neces- 
sity for  the  assessment,  levy  and  collection 
of  other  taxes  tljan  those  enumerated  and 
specified  in  the  preceding  section — shall 
present  a petition  to  the  circuit  court  of  '' 
his  county,  or  to  the  judge  thereof  in  vaca- 
tion, setting  forth  the  facts  and  specifying 
the'  reasons  why  such  other  tax  or  taxes 
should  be  assessed,  levied  and  collect  ed; 
and  such  circuit  court  or  judge  thereof,  upon 
being  satisfied  of  the  necessity  for  such 
other  tax  or  taxes,  and  that  the  assessment, 
levy  and  collection  thereof  will  not  be  in 
conflict  with  the  Constitution  and  laws  of 
this  state,  shall  make  an  order  directed  to 
the  county  court  of  such  county,  commanding 
such  court  to  have  assessed,  levied  and  col- 
lected such  other  tax  qr  taxes,  and  shall  en- 
force such  order  by  mandamus  or  otherwise. 

# * # « 

Since  Section  11040  provides  the  "taxes  for  current  expendl 
tures  for  counties"  and  Section  11041  provides  that  such  Section 
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11041  is  applicable  only  to  taxes  other  than  those  enumerated 
and  specified  in  Section  11040,  and  since  taxes  for  operation, 
maintenance  and  repair  of  county  buildings  are  taxes  for  cur- 
rent expenditures  for  counties,  the  proposed  tax  of  three 
cents  per  one  hundred  dollars  for  operation,  maintenance  and 
repair  of  county  buildings  is  not  authorised  by  the  provisions 
of  Section  11041.  The  tax  of  tliree  cents  on  the  one  hundred 
dollars  is  not  authorized  by  the  provisions  of  Section  11041 
for  the  further  reason  that  a tax  authorized  under  the  provi- 
sions of  Section  11041  must  be  a tax  within  the  constitutional 
limit,  which  is  set  in  your  county  at  fifty  cents  per  one 
hundred  dollars  by  Section  11 {b}  of  Article  X of  the  Constitu- 
tion and  Section  11046  of  House  Committee  Substitute  for  House 
Bill  Ho,  46 £ of  the  63rd  General  Assembly. 

In  the  case  of  State  ex  rel.  v.  babash  Ry.  Co.,  169  Mo, 
563.  the  facts  were  that  the  Roy  County  Court,  for  the  years 
l$9o  and  1$97,  levied  for  count y purposes  the  constitutional 
limit  of  forty  cents  per  one  hundred  dollars,  and  in  addition 
levied  a tax  of  twenty  cents  per  one  hundred  dollars  pursuant 
to  an  order  by  the  Circuit  Court  made  under  authority  of  what 
is  now  Section  11041  of  House  Committee  Substitute  for  House 
Bill  No,  46$  of  the  63rd  General  Assembly,  such  additional 
levy  being  made  to  pay  protested  warrants .of  Ray  County  issued 
in  prior  years.  The  Supreme  Court  held  that  the  twenty-cent 
levy  was  Invalid,  and  said  at  1,  c.  577: 

u * * * ftow,  if  under  such  circumstances , 
the  county  court  had  the  power  to  make  a 
special  levy  of  -twenty  cents  on  the  hundred 
dollars  valuation  of  property  in  the  county 
in  addition  to  the  levy  of  forty  cents,  the 
constitutional  limit,  it  could  of  course 
upon  the  same  theory  and  by  the  saiae  author- 
ity levy  fifty  or  one  hundred  per  cent  and 
thus  ignore  those  wholesome  provisions  of 
our  Constitution  which  were  intended  to  pro- 
tect the  property  rights  of  the  people,  and 
to  prevent  its  confiscation  by  an  evasion  of 
that  instrument.  That  no  such  purpose  was 
contemplated  by  the  statute  is  indisputable, 
but  what  was  meant  thereby  was  that  a special 
levy  in  addition  to  a general  levy,  when  the 
latter  does  not  come  up  to  the  constitutional 
limit,  may  be  made  for  the  purpose  of  paying 
past  indebtedness  of  the  county,  provided  it, 
including  the  general  levy,  or  the  levy  for. 

/ general  purposes,  does  not  exceed  the  consti- 
tutional limit  • ,T 
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In  the  case  of  State  ex  rel.  v.  Railway  Go.,  296  Mo.  51$, 
the  Supreme  Court  said  at  1.  c.  524: 

^ ^ if  gver  since  their  enactment  the  levy 
authorized  by  Section  12560  has  been  re- 
garded as  a special  tax  for  county  indebted- 
ness in  addition  to  the  general  levy  for 
county  purposes.  In  State  ex  rel.  v.  Wabash 
Ry.  Co.,  169  Mo,  563,  it  was  held  (syl.6): 

w ’A  proceeding  in  conformity  with  Section 
7654,  Revised  Statutes  1559’  (noitf  Sec.  12660, 

H,  3.  1919),  ’is  the  proper  course  to  pursue 
in  order  to  require  a county  court  to  make  a 
- special  lev}?-  for  the  purpose  of  paying  out- 

standing and  unpaid  warrants,  but  a proceed- 
' ing  under  that  section  does  not  make  valid  a 

levy  in  excess  of  the  constitutional  limit. 

What  is  meant  by  that  section  is  that  a spe- 
cial levy  in  addition  to  a general  levy,  when 
the  latter  does  not  come  up  to  the  constitu- 
tional limit,  may  be  made  for  the  purpose  of 
paying  past  indebtedness.’ 

"See  State  ex  rel.  v.  Ry.  Co,?  130  Mo.  243, 

245;  State  ex  rel.  v.  Miss,  River  Bridge  Co., 

134  Mo.  321,  335.” 

Section  12560,  R.  S,  1919,  referred  to  in  the  above  quoted 
case,  is  now  Section  11041'of  House  Committee  Substitute  for 
House  Bill  No.  466  of  the  63rd  General  Assembly, 

Your  attention  is  invited  to  that  part  of  Section  11046  of 
House  Committee  Substitute  for  House  Bill  No,  466  providing  as 
follows:  1 


ft  if  if  Provided,  further,  that  in  any  coun- 
ty the  maximum  rates  of  taxation  as  herein 
limited  may  be  increased  for  not  to  exceed 
four  years,  when  the  rate  and  purpose  of  the 
increase  are  submitted  to  a vote  and  two- 
thirds  of  the  qualified  electors  of  the  coun- 
ty voting  thereon  shall  vote  therefor. u 

Under  this  provision,  an  additional  tax  may  be  voted  by  a 
two-thirds  vote  of  the  qualified  electors  voting  at  an  election. 
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CONCLUSION 


the  0P^nion  °P  this  department  that  a tax  of  three 

2nd  repair  of °?Up  ndr?d  doll^s  for  operation,  maintenance 
and  repair  of  tne  county  courthouse  and  poor  farm  huildin  s 

Sec?iSnbll8I?e^dnby  * ^lrcuit  ^dge  undSr  the  autlSlt^f 
section  H°41  of  House  Committee  Substitute  for  House  Bill  No 
468  of  the  63rd  General  Assembly.  °* 


Respectfully  submitted, 


APPROVED : 


C.  B.  BURNS,  Jr, 

Assistant  Attorney  General 


JV  C.  TAYLOR 
Attorney  General 


CBB  :HR 


LIBRARIES*  Allocation  of  state  aid  to  tax  maintained  and 
supported  libraries. 


April  22/  1947 


Miss  Kathryn  P . MIer 
State  Librarian 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Miss  MIer* 


This  is  in  reply  to  your  recent  inquiry  wherein  you 
request  an  official  opinion  from  this  department  on  the  fol- 
lowing questions* 


(1)  When  a tax  supported  library  has  voted  a specific 
levy  and  they  are  not  collecting  the  full  amount  of  the  levy, 
are  they.  In  your  opinion,  operating  and  maintaining  the 
library  under  the  laws  of  the  state? 


(2)  Is  a library  established  under  provisions  In  Laws 
of  Missouri,  1943,  Section  14752,  in  your  opinion,  a legally 
established  library? 

. In  your  request,  you  refer  to  Section  14752,  page  639, 
Laws  of  Missouri,  1943,  This  section  was  repealed  and  re- 
enacted by  the  63rd  General  Assembly  by  Senate  Bill  No*  160, 
which  was  approved  October  10,  1945,  and  became  effective 
July  1,  1946  (Mo.  R.  S»  A.*,  Vol,  26,  Pocket  Part,  Section 
14752,  pages  12,  13),  This  section  reads  In  part  as  follows! 

MThe  mayor  and  council,  board  of  aldermen 
or.  board  of  trustees,  of  any  city  having 
a population  of  less  than  25,000,  however 
, organized  and  irrespective  of  Its  form  of 

government,  may  levy  a tax  of  not  more 
than  one-half  mill  on  each  one  dollars  of 
the  assessed  valuation  on  all  property  In 
said  city,  for  the  establishment  and  main- 
tenance of  a free  public  library  In  such 
incorporated  city.  When  one  hundred  tax- 
paying  voters  of  any  Incorporated  city 
shall  petition  the  mayor  and  common  council 
asking  that  an  annual  tax  be  levied  for 
the  establishment  and  maintenance  of  a 
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free  publie  library  in  such  incorporated, 
city,  and  shall  specify  in  their  petition 
a rate  of  taxation,  not  to  exceed  two 
mills  on  the  dollar  annually,  and  in  cities 
of  over  one  hundred  thousand  inhabitants 
not  to  exceed  two-fifths  of  one  mill  annu- 
ally on  all  the  taxable  property  in  the 
city,  such  mayor  and  common  council  shall 
direct  the  proper  officer  to  give  notice 
in  his  next  legal  notice  of  the  annual 
election,  or  special  election,  which  may 
be  called  for  the  purpose  of  voting  on 
such  question,  that  at  such  election 
every  voter  may  vote  ’for  a • • . • mill 
tax  for  a free  public  library.*  or  ^against 

a mill  tax  for  a free  public 

library,*  specifying  in  such  notice  the 
rate  of  taxation  mentioned  in  said  peti- 
tion; and  if  the  majority  of  votes  cast 
on  such  proposition  shall  be  *for  the  tax 
for  the  free  public  library, * the  tax 
speolfied  in  such  notice  shall  be  levied 
and  collected  in  like  manner  with  other 
’ general  taxes  of  such  incorporated  city, 
and  shall  be  known  as  the  * library  fund* ' 

Provided,  that  such  tax  shall  cease  in 
case  the  legal  voters  of  any  such  incor- 
porated city  shall  so  determine  by  a 
majority  vote  at  any  annual  election 
held  therein.  *•  * ” 

The  portion  of  this  section  which  we  have  not  quoted 
applies  to  cities  with  a population  of  600,000  or  over. 

Senate  Bill  No,  .369,,  passed  by  the  63rd  General  Assembly 
and  approved  on  July  10,  1946,  makes  provision  for  state  aid 
to  public  libraries.  This  act  is  found  in  Mo.  ft.  S.  A,,  Vol, 
26,  Pocket  Part,  page  7,  and  Section  14736a  thereof  reads  in 
part  as  follows* 

"The  General  Assembly  may  appropriate 
moneys  for  State  Aid  to  Public  Libraries, 
which  moneys  shall  be  administered  by  the 
State  Librarian  with  the  assistance  of 
the  State  Library  Advisory  Board.  At 
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least  50  per  cent  of  the  moneys  appropri- 
ated for  state  aid  to  public  libraries 
shall  be  apportioned  to  all  public  librar- 
ies established  and  maintained  under  the 
provisions  of  the  library,  laws  or  other 
laws  of  the  state  relating  to  libraries. 

The  allocation  of  such  moneys  shall  be 
based  on  an  equal  per  capita  rate  for  the 
population  of  each  city,  village,  town, 
township,  school  district,  county,  or 
regional  library  district  in  which  any 
such  library  is  or  may  be  established, 
in  proportion  to  the.  population  according 
to  the  latest  Federal  Census  of  such  cities, 
villages,  towns,  townships,  school  districts, 
county  or  regional  library  districts  main- 
taining tax  supported  public  libraries# 

Provided,  that  no  grant  shall  be  made  to 
any  public  library  if  the  rate  of  tax  or 
the  appropriation  for  said  library  should 
be  decreased  below  the  rate  in  force  at 
the  time  of  the  enactment  of  this  bill 
into  law  and  provided  further  after 
January  1,  1949  grants  shall  be  made  to 
any  public  library,  according  to  two 
alternate  standards*  (1)  to  any  public 
library  in  which  the  tax  rate  is  one** 
half  or  more  of  the  maximum  by  law)  otf 
(2)  to  any  public  library  for  which  the 
tax  Income  yields  one  dollar  or  more  per 
capita  for  the  previous  year  according 
to  the  population  of  the  latest  Federal 
Census#  The  librarian  of  such  tax  sup- 
l ported  library  together  with  the  treasurer 
of  such  library  shall  certify  to  the  State 
Librarian  the  annual  tax  Income  and  rate 
of  tax  or  the  appropriation  of  said  library 
on  the  date  of  the  enactment  of  this  bill, 
and  of  the'  current  year,  and  each  year 
thereafter,  and  the  State  Librarian  shall 
certify  to  the  Comptroller  for  his  approval 
the  amount  to  be  paid  to  each  library  Mid 
warrants  shall  be  issued  for  the  amount 
allocated  and  approved#  * * # H 

It  will  be  noted  that  this  act  provides  that  at  least 
50  per  cent  of  the  moneys  appropriated  for  state  aid  to'  public 
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libraries  shall  be  apportioned,  to  all  libraries  established 
and  maintained  under  the  provisions  of  the  library  laws  or ' 
other  "laws  of  the  state  relating  to  libraries. 

The  public  libraries  referred  to  in  this  section  are, 
those  which  are  established  and  maintained  under  what  are 
now  the  provisions  of  Article  5,  Chapter  110,  R,  S.  Mo.  1939 
and  amendments  thereto  which  provide  for  establishing  librar- 
ies in  cities,  villages  and  townships.  Article  6 of  said 
chapter  which  provides  for  the  establishing  of  county  library 
districts  and  Article  7 of  said  chapter  which  provides  for 
the  establishing  of  libraries  in  cities  of  over  300,000  popu- 
lation* 

The  case  State  ex  rol.  Carpenter  et  al,  v.  City  of  St, 
Louis  et  al. , 2 S»  W.  (2d)  713,  was  before  the  Missouri 
Supreme  Court  en  banc  in  1928.  In  this  case,  the  construc- 
tion of  the  provisions  of  the  library  act  as  it  then  existed 
was  before  the  Court,  The  origin  and  development  of  the 
public  library  law  was  discussed  in  this  opinion  at  l.c. 

716  as  follows! 

MIn  1885  the  Legislature  passed ^what  is 
termed  the  Library  Act  (Laws  18$5,  p. 

192),  now  article  5,  c.  60,  R«  S.  1919, 
and  in  1895  it  passed  another  act  (Laws 
1895,  p*  219),  now  article  6 of  that 
chapter,  making  some  additions  to  the  law 
and  providing  details  as  to  the  manner  of 
its  operation. 

’’The  first  section  of  the  act  of  1885 
(section  7191,  Ri  S . 1919)  provides  that* 
when  100  taxpaying  voters  of  any  incorpor- 
ated city  shall  petition  the  mayor  and 
common  council  for  an  annual  tax  to  be 
levied,  collected,  and  used  for  the  main- 
tenance of  a free  public  library,  then  the 
mayor  and  common  council  shall  submit  the 
matter  to  a vote  of  the  people  of  the  city* 
and*  if  the  majority  of  the  votes  cast  be 
for  the  Free  Public  Library,  then  the  tax 
shall  be  levied  and  collected  in  like 
manner  with  other  general  taxes  and  shall 
bo  known  as  the  library  fundi 

ttIn  1901  Andrew  Carnegie  made  a proposi- 
tion to  the  board  of  directors  of  the  St. 
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Louia  Public  Library  that  he  would  donate 
to  the  city  $1,000,000  on  condition  that 
$500,000  of  the  money  be  used  for  a main 
and  central  library  building,  and  $500,000 
for  branches;  and  tho  further  condition 
that  the  city  would  secure  unincumbered 
sites  for  said  buildings,  and  provided  for 
an  appropriation  of  $150,000  annually  for 
the  maintenance  of  the  library  system  in 
the  city," 

• 

Libraries  were  established  throughout  the  state  under 
the  Andrew  Carnegie  plan  and  various  acts  of  tho  general 
assembly  were  passed  for  the  purpose  of  establishing  and 
maintaining  libraries  under  this  plan.  Comparing  the  pro- 
visions  of  Section  7191,  R.  S.  1919,  referred  to  in  tho  fore- 
going opinion,  which  related  to  the  procedure  for  establishing 
and  maintaining  public  libraries,  with  the  present  lav/s  relat- 
ing to  the  same  subject,  it  will  be  found  that  there  has  been 
very  little  change  in  the  law  since  the  court  ruled  in  the 
St,  Louie  case,  So,  the  principles  announced  in  that  case 
would  be  applicable  here  on  similar  questions. 

In  the  St.  Louis  case,  the  election  for  the  establish- 
ment and  maintenance  of  libraries  provided  for  a tax  of  two- 
fifths  of  a mill  on  the  one  dollar  assessed  valuation  annually 
for  a free  public  library  fund  (l*c*  716)*  The  evidence  in 
that  case  reveals  that  the  City  of  St*  Louis  levied,  collected 
and  allocated  the  library t tax  according  to  the  mandate  of  the 
election  for  a number  of  years,  but  for  the  year  1927  they  did 
not  levy  this  library  tax  but  made  a levy  for  municipal  pur- 
poses up  to  the  maximum  amount  authorized  under  the  laws  and 
Constitution*  The  contention  of  the  city  officials  of  that 
case  being  that  since  the  levy  for  municipal  purposes  was  at 
the  maximum,  then  the  "library  tax"  could  not  be  levied,  col- 
lected and  paid  to  the  library  fund*  At  l*c*  724*  the  court. 
In  discussing  this  action,  said* 

* *::•  In  this  case  the  city  authorities 
are  attempting  to  avoid  a legal  levy  by 
absorbing  its  funds  for  other  purposes* 

The  question  is  whether  the  city  officials, 
having  thus  deliberately  violated  tho  law, 
may  be  compelled  to  observe  it," 

In  ruling  on  the  question  of  whether  or  not  it  was  the 
mandatory  duty  of  the  city  authorities  to  treat  the  levy  voted 
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for  the  library  tax  as  a part  of  the  annual  levy  and  apportion 
It  to  the  library  fund*  the  court  said  at  l.c,  728  i 

"The  city  authorities,  no  doubt,  have  a 
right  to  contest  the  constitutionality  of 
the  law  by  refusing  to  obey  it,  but  in 
r doing  so  they  assume  the  risk  which  that 

course  involves.  They  cannot  evade  the 
law  by  the  mere  expedient  of  allowing 
the  time  to  pass  In  which  they  may  regu- 
larly act,  nor  can  they  defeat  Its  pur- 
pose by  attempting  to  absorb  for  other 
purposes  the  funds  which  the  law  requires 
them  to  use  for  this  purpose.  They  say 
articles  5 and  6,  o.  60,  the  Library  Acts, 
do  not  impose  upon  them  the  duty  to  treat 
any  portion  of  levy  for  municipal  purposes 
as  including  the  library  tax*  The  effect 
of  that  argument  is  that  any  official  may 
nullify  any  law,  which  he  is  sworn  to  ex- 
ecute, by  simply  ignoring  it.  A law  does 
not  have  to  provide  details  by  which  it 
may  be  enforced.  The  courts  have  inherent 
power  to  enforce  It,  and.  In  cape  of  a 
plain  ministerial  duty  such  as  this,  to 
command  official  action.  The  city  author- 
ities have  provided  means  .to  collect  the 
money,  they  will  have  It  in  control; 
therefore  v;e  can  command  them  to  appro- 
priate for  the  purpose  contemplated  by 
the  law, 

• / 

"The  return  shows  that  the  board  of  esti- 
mate and  apportionment  submitted  and  rec- 
ommended to  the  board  of  aldermen*  *a 
bill  establishing  the  city  tax  rate  for 
municipal  purposes  for  the  year  1927,  of 
|>1*35  on  the  hundred  dollars1  valuation, 

♦making  no  mention  of  or  provision  for 
any  tax  for  the  library  fund,*  which  bill 
was  passed  and  approved  by  the  mayor.  It 
is  therefore  apparent  that  taxes  to  the  , 
constitutional  limit  have  been  levied  and 
now  are  In  the  process  of  collection,  and 
the  time  is  passed  for  making  an  appro- 
priate levy* 
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”The  peremptory  writ  is  therefore  ordered, 
commanding  respondents  to  treat  4 cents 
of  $1,35  on  the  $100  valuation,  collected 
and  to  he  collected,  under  the  levy  made, 
as  for  the  support  of  the  Free  Public 
Library  in  the  manner  consrfianded  in  the 
alternative  writ,” 

Therefore,  according  to  this  opinion,  the  law  requires 
the  proper  authorities  to  levy,  collect  and  apportion  to  the 
library  fund  all  taxes  which  are  authorized  under  the  elec- 
tion for  the  establishing  and  maintaining  of  the  library, 

..  From  an  examination  of  said  Senate  Bill  No.  369,  it 
will  be  noted  that  no  grant  of  the  aid  provided  for  in  the 
bill  shall  be  made  to  any  public  library  if  the  rate  of  tax 
or  the  appropriation  for  such  library  is  decreased  below  the 
rate  in  force  at  the  time  the  act  goes  into  effect.  The  act 
further  provides  that  the  librarian  and  treasurer  of  such 
library  must  certify  to  the  State  Librarian  the  annual  tax 
income  and  the  rate  of  tax  or  the  appropriation  of  said 
library  on  the  date  of  the  enactment  of  the  bill.  It  also 
requires  this  same  procedure  during  each  year  thereafter  in 
which  such  library  requests  state  aid.  Until  January  1, 

1949,  the  only  condition  under^which  a public  library  may  be 
denied  this  aid  is  that  when  the  rate  of  tax  or  the  appropri- 
ation for  the  library  is  decreased  below  the  rate  iii  force 
at  the  time  the  bill  goes  into  effect.  It  seems  to  have  been 
the  purpose  of  the  lawmakers  In  the  passage  of  this  bill  to 
give ,ald  in  addition  to  that  which  the  libraries  were  receiv- 
ing at  the  time the'  act  went  into  effect*  We  do  not  think 
the  fact  that  the  public  library  is  not  receiving  the  full 
amount  of  taxes  authorized  by  the  election  in  establishing 
the  library  would  deprive  it  of  the  aid  under  this  bill,  pro- 
viding the  aid  that  it  is  receiving  at  the  time  the  law  goes 
into  effect  is  not  reduced. 


CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this  department 
that  in  order  for  a tax  supported  public  library  to  be  auth- 
orized to  participate  in  the  funds  appropriated  for  ” state 
aid  to  public  libraries,” . the  proper  authorities  shall  not 
decrease  the  levy  or  appropriation  for  the  library  fund  below 
the  rate  or  the  appropriation  in  force  at  the  time  of  the 
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enactment  of  Senate  Bill  Ho.  369  with  an  emergency  clause 
thereto*  which  was  approved  July  10,  1946. 

We  are  further  of  the  opinion  that  even  though  the 
authorities  are  not  levying  and  collecting  the  full  amount 
of  the  levy  adopted  at  the  election  creating  the  public 
library*  that  that  would  not  prohibit  such  library  from 
receiving  the  aid  under  said  act. 

Vie  are  further  of  the  opinion  that  public  libraries 
established  under  the  provisions  of  Section  14752  of  Senate 
Bill  No.  369,  which  reenacts  Section  14752,  Laws  of  Missouri 
1943*  page  639,  aro  legally  established  libraries,  and  such 
libraries  as  state  aid  may  be  granted  to,  providing  they  com- 
ply with  the  provisions  of  the  law  relating  to  aid  to  public 
libraries . 

Respectfully  submitted. 


TYRE  VI.  BURTON 
Assistant  Attorney  General 


APPROVED* 


J.  E,  TAYLOR1 
Attorney  General 
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COUNTY  COURTS: 
CONSTITUTIONAL  LAW: 
ROADS  AND  BRIDGES: 


i 

' County  court  is  without  authority  to  appoint 
supervising  board  of  road  commissioners  and 
prescribe  the  duties  thereof. 


June  2.6 , 1947 


Honorable  Roy  C.  Miller 
Prosecuting  Attorney 
Webster  County 
Marshfield,  Missouri 

Dear  Sir: 

This  is  in  response  to  your  letter  of  recent  date 
wherein  you  request  an  opinion  from  this  department  on  the 
validity  of  the  following  order  which  has  been  made  by  the 
county  court  of  Webster  County: 

" 1 In  the  matter  of  placing  in  one  Unit  all 
the  County  Roads  in  Webster  County,  except 
such  roads  as  are  included  in  various 
special  road  districts  in  the  County,  and 
except  that  part  of  the  northeast  corner 
of  the  County  recently  designated  as  County 
Road  District  No.  4. 

" 1 Pursuant  to  authority  given  by  the  Laws 
of  the  State  of  Missouri  to  the  County 
Court  to  act  upon  any  question  relating 
to  County  Roads  in  the  County,  the  Court, 
after  careful  consideration  of  the  matter, 
believes  that  it  would  be  to  the  best 
interest  of  Webster  County  if  all  County 
Roads  (not  included  in  the  various  Special 
Road  Districts  still  existing)  were  placed 
in  one  unit  and  constructed,  maintained 
and  supervised  as  hereinafter  provided. 

"'Now,  therefore  it  is  ordered  by  the 
Court  that  a Supervising  Board  of  Six 
County  Road  Commissioners  be  appointed, 
three  of  which  are  affiliated  with  one  of 
the  two  now  existing  major  political 
parties,  and  three  which  are  affiliated 
with  the  other  of  the  two  major  political 
parties,  two  of  the  number  (one  from  each 
of  the  two  now  existing  major  political 
parties)  for  a term  of  two  years,  two 
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(one  from  each  of  said  major  political 
parties)  for  a term  of  four  years,  and 
two  (one  from  each  of  said  major  political 
parties)  for  a term  of  six  years,  and  upon 
the  expiration  of  the  term  of  any  and  all 
Commissioners,  the  successor  shall  be 
affiliated  with  the  same  political  party 
as  the  one  whose  term  expires,  and  shall 
be  appointed  for  a term  of  six  years.  No 
person  shall  be  appointed  who  is  not  a 
bonafide  resident  of  Webster  County,  who 
is  not  of  lawful  age  and  who  is  not  an 
advocate  of  a system  of  roads  and  highways 
constructed  and  maintained  in  a way  that 
is  to  the  best  interest  of  all  the  inhabi- 
tants of  the  County. 

" 1 Said  Commissioners  are  hereby  given 
authority  by  the  Court  to  supervise  all 
road  construction  and  maintenance  in  a 
way  that  will  afford  the  greatest  conven- 
ience to  all  the  inhabitants  of  the  County, 
to  the  fullest  extent  possible  with  the 
road  funds  which  are,  or  which  may  here- 
after be  available;  shall  have  authority 
to  employ  a County  Road  Supervisor  who  is 
qualified  to  lay  out,  construct  and  main- 
tain a system  of  County  Roads  in  a way 
that  will  be  of  the  greatest  benefit  to 
all  the  inhabitants  of  the  County  as  a 
unit.  Said  Supervisor  to  be  at  all  times 
under  the  supervision  of  the  Commissioners 
who  shall  have  authority  to  remove  him  at 
any  time.  Said  Commissioners  shall  also 
employ  all  road  hands,  or  give  authority 
to  the  Supervisor  to  employ,  subject  to 
their  approval,  for  the  length  of  time 
and  for  the  salary  they  shall  designate. 

The  salary  paid  the  Supervisor  and  the 
salary  paid  all  road  hands  to  be  approved 
by  the  Court.  Said  Road  Commissioners 
shall  serve  without  pay,  shall  meet  and 
organize  by  electing  a chairman,  a vice- 
chairman,  and  secretary,  shall  meet  the 
first  Monday  in  each  month,  at  a place 
agreed  upon,  and  shall  at  all  times  as  much 
as  is  possible  keep  posted  as  to  road  con- 
ditions and  needs  in  all  parts  of  the 
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County  over  which  they  have  supervision; 
shall  make  an  inventory  of  all  road  machin- 
ery and  equipment  in  that  part  of  the 
county  over  which  they  have  supervision, 
and  shall  also  have  supervision  of  the 
use  and  maintenance  of  same.  The  purchase 
or  disposal  of  any  machinery  or  equipment 
to  be  submitted  to  the  Court  for  approval.*" 

County  courts,  under  the  1875  Constitution,  were  created 
by  Section  36  of  Article  VI  of  that  Constitution,  which  reads 
as  follows: 

"In  each  county  there  shall  be  a county 
court,  which  shall  be  a court  of  record, 
and  shall  have  jurisdiction  to  transact 
all  county  and  such  other  business  as  may 
be  prescribed  by  law.  The  court  shall 
consist  of  one  or  more  judges,  not  exceed- 
ing three,  of  whom  the  probate  judge  may 
be  one,  as  may  be  provided  by  law." 

Under  the  1945  Constitution,  by  Section  7 of  Article  VI 
thereof,  county  courts  are  provided  for  in  the  following 
language: 


"In  each  county  not  framing  and  adopting 
its  own  charter  or  adopting  an  alternative 
form  of  county  government,  there  shall  be 
elected  a county  court  of  three  members 
which  shall  manage  all  county  business  as 
prescribed  by  law,  and  keep  an  accurate 
record  of  its  proceedings.  The  voters  of 
any  county  may  reduce  the  number  of  mem- 
bers to  one  or  two  as  provided  by  law." 

The  order  referred  to  in  your  letter  does  not  reveal 
whether  it  was  made  when  the  county  court  was  acting  under 
the  1875  Constitution  or  the  1945  Constitution.  However,  in 
either  event,  both  of  these  sections  of  the  Constitution 
direct  the  county  court  to  manage  all  county  business  as 
prescribed  by  law. 

Apparently  it  was  under  authority  of  the  foregoing  pro- 
visions of  the  Constitution  that  the  county  court  assumed 
that  it  had  authority  to  make  the  foregoing  order.  County 
courts  can  only  exercise  such  powers  as  are  expressly  given 
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them  by  statute  or  those  which  necessarily  or  fairly  are 
implied  in  or  incident  to  the  powers  granted  or  those 
essential  to  the  declared  objects  and  purposes  of  the  cor- 
poration not  simply  convenient,  but  indispensable.  In  the 
case  of  Lancaster  vs.  County  of  Atchison,  180  S.W.  (2d) 

706,  708,  the  court,  in  passing  on  the  validity  of  an  order 
made  by  the  county  court  of  Atchison  County,  laid  down  the 
following  rules  which  are  applicable  here: 

"'The  county  courts  are  not  the  general 
agents  of  the  counties  or  of  the  state. 

Their  powers  are  limited  and  defined  by 
law.  These  statutes  constitute  their  war- 
rant of  attorney.  Whenever  they  step  out- 
side of  and  beyond  this  statutory  authority 
their  acts  are  void. 1 * * *" 

"Both  parties  to  this  suit  agree  that 
counties,  like  other  public  corporations, 

'can  exercise  the  following  powers  and  no 
others:  (l)  those  granted  in  express 

words;  (2)  those  necessarily  or  fairly 
implied  in  or  incident  to  the  powers 
expressly  granted;  (3)  those  essential 
to  the  declared  objects  and  purposes  of 
the  corporation — not  simply  convenient, 
but  indispensable.  Any  fair,  reasonable 
doubt  concerning  the  existence  of  power 
is  resolved  by  the  courts  against  the 
corporation  and  the  power  is  denied. ' * * *" 

Following  these  principles,  in  order  to  sustain  the 
validity  of  the  foregoing  order,  we  must  find  that  the  auth- 
ority for  the  court  to  make  this  order  has  been  expressed  in 
a statute  or  that  it  is  impliedly  granted  under  powers  expressly 
granted  the  statute  or  that  it  is  essential  to  the  declared 
objects  and  purposes  of  the  county. 

Referring  to  the  statutes  relating  to  the  subject  of 
roads  and  highways,  road  overseers,  county  highway  engineers, 
we  find  that  Articles  3>  6 and  9 of  Chapter  46,  R.  S.  Mo. 

193 9>  and  the  amendments  thereto,  contain  the  laws  relating 
to  the  duties  of  the  county  courts  with  respect  to  road  over- 
seers, road  machinery,  county  highway  engineers,  and  the  con- 
struction and  maintenance  of  roads.  Section  8516  of  said 
Article  3*  as  amended.  Laws  of  Missouri  1945,  page  1479* 
provides  as  follows: 
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"In  all  counties  of  classes  2,  3 and  4 
not  adopting  an  alternative  form  of  county 
government  all  road  overseers  shall  be 
appointed  by  the  county  court  of  the  county 
during  the  month  of  February." 

Since  under  House  Bill  No.  476  of  the  64th  General 
Assembly,  Laws  of  Missouri  1945*  page  1801,  Webster  County 
is  a class  4 county,  then  that  county  would  be  included 
within  the  provisions  of  said  Section  8516. 

Under  Section  8521,  Laws  of  Missouri  1945*  page  1479* 
it  is  the  duty  of  the  road  overseer  to  make  detailed  reports 
to  the  county  court  of  the  moneys  received  and  those  expended. 

Referring  to  the  foregoing  order  setting  up  the  super- 
visory board,  which  order  gives  that  board  authority  to 
employ  a county  road  supervisor,  it  appears  that  the  same 
duties  are  imposed  on  this  board  and  the  road  supervisor  as 
are  conferred  by  statute  on  the  road  overseer  of  county  high- 
way engineer.  We  will  refer  to  the  following  statutes  which 
relate  to  the  road  overseers  or  county  highway  engineers. 

Section  8563*  R.  S.  Mo.  1939*  gives  the  road  overseer 
and  county  highway  engineer  control  over  certain  streets  and 
alleys  in  unincorporated  towns  and  villages. 

Section  8576,  R.  S.  Mo^  1939*  requires  the  road  overseer 
to  protect  trees  planted  along  the  highways  and  to  file 
charges  against  persons  for  Injury  to  such  trees. 

Section  8579*  R.  S.  Mo.  1939*  requires  the  county  high- 
way engineer  and  road  overseer  to  protect  fruit,  shade  and 
ornamental  trees  along  the  public  roads  and  to  remove  signs 
and  advertisements  which  might  be  nailed  to  such  trees. 

Section  8581,  R.  S.  Mo.  1939*  provides  that  driveways  or 
crossings  over  ditches  connecting  highways  with  private  pro- 
perty shall  be  under  the  supervision  of  the  road  overseer  or 
commissioner  of  road  districts.  This  section  further  prescribes 
duties  of  the  road  overseer  or  highway  engineer  in  case  of 
obstruction  of  roads  or  ditches. 

Section.  8592,  R.  S.  Mo.  1939*  provides  that  copies  of 
road  laws  shall  be  delivered  to  the  road  overseers. 
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Section  8593*  R.  S.  Mo.  1939*  prohibits  the  highway 
engineer  or  road  overseer  from  acting  as  a sales  agent  of 
road,  tools,,  culverts,  bridge  materials  or  machinery,  or 
from  being  interested  incontracts  for  the  building  of 
bridges  or  culverts  or  the  improvement  of  public  roads. 
Referring  to  the  order  made  by  the  county  court,  there  is 
no  provision  in  that  order  which  would  prohibit  the  members 
of  this  supervisory  board  from  being  interested  in  such  con- 
tracts as  are  deferred  to  in  said  Section  8593*  supra. 

Section  866l,  R.  S.  Mo.  1939*  makes  the  county  highway 
engineer  custodian  of  tolols,  materials  and  machinery  belonging 
to  the  road  districts  of  the  county,  and  when  such  tools  and 
machinery  are  delivered  to  the  road  overseer,  he  is  required 
to  take  from  the  overseer  an  inventory  and  receipt  for  such 
tools  and  machinery  and  the  overseer  is  responsible  for  the 
proper  care  and  handling  of  such  tools.  Again  referring  to 
the  foregoing  order,  it  seems  that  the  county  court  has 
attempted  to  impose  these  duties  on  the  board  of  road  com- 
missioners. 

Section  8662,  R.  S.  Mo.  1939,  gives  the  highway  engineer 
supervision  over  the  public  roads  of  the  county  and  over  the 
road  overseer  and  the  expenditure  of  county  and  district 
funds. 


Section  8663,  R.  S.  Mo.  1939*  requires  the  county  highway 
engineer  to  inspect  the  conditions  of  the  roads,  culverts  and 
bridges  of  each  district  as  often  as  practicable  and  to  see 
that  the  roads  are  kept  in  proper  condition. 

Section  8664,  R.  S.  Mo.  1939*  requires  the  highway 
engineer  to  make  reports  to  the  county  court  showing  the 
condition  of  the  roads  in  the  county  and  the  amount  of  money 
available  for  the  districts  with  his  recommendations.  This 
is  also  a duty  which  the  county  court,  in  the  foregoing 
order,  has  attempted  to  impose  on  the  supervising  board. 

Section  8666,  R.  S.  Mo.  1939*  requires  the  overseers  to 
follow  the  plans  and  instructions  of  the  county  highway  engi- 
neer in  matters  concerning  the  expenditure  of  funds  and  im- 
proving roads. 

Section  8667*  R.  S.  Mo.  1939*  requires  the  county  high- 
way engineer  to  file  an  annual  report  with  the  county  court 
showing  the  general  conditions  of  the  roads  and  bridges  of 
the  county  including  improvements  together  with  his  recom- 
mendations, etc. 
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Your  letter  does  not  indicate  whether  or  not  Webster 
County  has  dispensed  with  the  highway  engineer  as  was  auth- 
orized by  Sections  8668  and  8669,  R.  S.  Mo.  1939j  which  were 
repealed  and  reenacted.  Laws  of  Missouri  1945,  page  1493. 
However,  we  do  not  think  that  that  would  be  material  to  the 
question  here  for  the  reason  that  we  have  referred  to  these 
various  sections  relating  to  the  road  overseers  and  highway 
engineers  to  show  that  the  lawmakers  have  intended  that  the 
construction  and  maintenance  of  roads  and  highways  be  under 
the  county  courts,  road  overseers  and  county  highway  engineers, 
and  that  there  are  no  provisions  in  the  statutes  whereby 
county  courts  are  authorized  expressly  or  by  implication  to 
appoint  a supervising  board  of  road  commissioners  for  general 
road  districts.  The  statutes  do  provide  for  commissioners  in 
said  special  road  districts  formed  under  the  provisions  of 
such  statutes;  however,  that  type  of  commissioners  would  not 
come  within  the  same  class  as  the  board  of  commissioners 
which  the  court  has  attempted  to  appoint  under  the  foregoing 
order.  The  court  in  the  Atchison  County  case,  supra,  announced 
another  rule  which  would  be  applicable  here,  l.c.  709: 

"*  * * Where  the  statute  (Section  8548) 

’limits  the  doing  of  a particular  thing 
in  a prescribed  manner,  it  necessarily 
includes  in  the  power  granted  the  negative 
that  it  cannot  be  otherwise  done.'  * * * 

In  other  words,  there  can  never  be  an 
implied  power  given  a county  or  other 
public  corporation  when  there  is  an 
express  power." 

Following  this  principle,  the  power  of  the  county  court 
to  appoint  road  overseers  being  expressed  by  the  statute,  then 
we  do  not  think  that  the  court  has  the  implied  power  to 
appoint  the  supervising  board  of  road  commissioners  and  to 
confer  on  that  board,  the  powers  and  authority  set  out  in 
the  order. 


CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this  department 
that  a county  court  does  not  have  authority  to  appoint  a 
supervising  board  of  road  commissioners  and  to  confer  on 
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that  board  authority  to  appoint  a county  road  supervisor  and 
to  set  up  a system  of  road  maintenance  and  construction. 

Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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This  Is  In  response  to  your  letter  of  recent  date  where- 
in you  request  an  official  opinion  from  this  department* 
which  1b  as  follows* 


ttVfill  you  please  advise  me  whether  or  not 
the  increase  in  pay  of  a County  Superin- 
tendent of  Schools  for  Third  Class  Counties* 
under  Senate  Dill  No*  177  of  the  54th 
General  Assembly  for  certain  duties  con- 
nected with  the  budget  comes  within  the 
purview  of  Article  14,  Section  8 of  the 
Constitution  of  the  State  of  Missouri,  for 
a term  of  office  commencing  1 July  1947, 
thereby  prohibiting  such  increase  during 
said  term  of  office?” 


We'  note  from  your  letter  that  you  refer  to  Article  XIV, 
Section  8 of  the  Constitution  of  Missouri  1945#  That  pro- 
vision was  in  the  Constitution  of  1875#  The  Constitution  of 
1945,  Section  13  of  Article  VII,  which  contains  similar  pro- 
visions, reads  as  follows! 


"The  compensation  of  state,  county  and 
municipal  officers  shall  not  be  increased 
during  the  term  of  office % nor  shall  the 
term  of  any  officer  be  extended#” 


The  provisions  of  said  Section  8 of  Article  XIV  of  the 
1875  Const itutlon  had  been  before  the  courtB  of  this  state  on 
a number  of  occasions,  and  courts  have  uniformly  held  that 
where  additional  duties  are  Imposed  upon  an  officer  for  which 
ha  is  compensated  that  this  provision  of  the  Constitution 
does  not  prohibit  him  from  receiving  such  compensation#  In 
the  case  of  Harvey  vs*  Sheehan,  269  Mo#  421,  190  S »W  • 864, 
the  court  held  that  "an  act  which  enjoins  on  an  officer  new 
and  additional  duties  and  provides  merely  a compensation  there- 
for, is  not  violative  of  the  provision  of  the  Constitution 
prohibiting  any  increase  in  the  pay  of  an  officer  during  his 
term  of  office,” 
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Senate  Bill  No*  177  of  the  64th  General  Assembly,  which 
was  approved  on  June  6,  1947,  by  Section  1 thereof.  Insofar 
a®  it  applies  to  this  question,  is  as  follows* 

”Por  the  Information  and  guidance  of  the 
officers  and  qualified  voters,  in  connec- 
tlon  with  the  problem  of  school  tax  rates, 
the  county  superintendent  of  schools  In 
each  county  of  the  third  class  shall,  not 
later  than  the  first  day  of  March  of  each 
year,  JLn  cooperation  with  the  clerk  of  the 
board  of  such  dia trie t,  prepare . or  cause 
to  be  prepared,  f or  each school  dip  trio t"  ' 
under  n'lWsupe rvTslon , a detailed'  hud, got' 
of  optima tod  receipts'  and  dlsburs ernonts 
including  the  amount"" of  "receipts  recommended 
as  necessary  from  district  taxes,  Such 
budget  shall  list  estimated  receipts  hy 
funds  and  sources,  and  estimated  disburse- 
ments by  funds  and  purposes,  in  such  detail 
as  may  bo  prescribed  by  law  and  by  the 
State  Board  of  Education*  and  shall  have 
appended  thereto  a atatomenb  oFlho  rate 
of  levy  "por'  hundred  dollars  of  assessed 
valuation  required  to'  raise  oaoh  'amount 
shown  on  the  bud  got  as  coming  f rdf  district 
taxes*  The  " district  cleric  "shall  add  a 
condensed  copy  of  said  budget  to  each 
required  notice  of  the  annual' meeting. 

In  the  expenditures  of  said  district  dur- 
ing the  ensuing  year,  no  variation  shall 
be  allowed  from  the  totals  shown  in  the 
budget  estimate  except  on  written  autho- 
risation of  the  county  superintendent* 

At  the  end  of  each  school  year,  and  not 
later  than  July  15  of  each  your,  the  clerk 
of  each  such  district  shall  prepare  a 
detailed  report  in  form  as  my  be  prescribed 
by  the  State  Board  of  Education  showing 
all  expenditures  of  the  preceding  year  from 
various  funds  and  sources,  and  such  county 
superintendent  shall  audit  and  examine  the 
same*  and  If  such  report  la  In  conformity" 
with  the  budget . or  any  modifications  or 
variations  therefrom  as  authorized  by  such 
county  auparintondeht . he  shall  certify  his 
approval  thereof  id  the^tafco  heard  of 
Mucatlonl  In  the  event  ' that  expenditures 
exceed  budget  estimates,  or  modifications 
thereof.  In  the  various  funds  in  which  state 
, funds  are  made  available,  the  excess 
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expenditures  shall  be  deducted  from  the 
allocation  from  tho  state  funds  for  the 
ensuing  year*  4*  n (The  remaining 
portion  of  this  section  provides  for  the 
compensation  payable  to  the  county  super- 
intendents for  their  services  rendered 
under  this  section,} 

(Underscoring  ours,) 

Since  the  courts  have  held  that  the  constitutional  provi- 
sion does  not  prohibit  the  payment  of  additional  compensation 
to  ,off icars  for  additional  duties,  then  tine  question  hero 
would  be,  does  this  bill  impose  additional  duties  on  the 
county  superintendents  of  schools.  Referring  to  the  statutes 
which  wero  in  affoct  at  tho  timo  this  bill  was  passed  and 
when  the  present  county  superintendents  were  elected,  we  find 
that  under  Section  10612,  H,  S,  Mo,  1939,  some  duties  were 
imposed  on  county  superintendents  which  relate  to  the  fiscal 
affairs  of  the  school  districts,  This  section  provides  in 
part  as  follows*  ■ 

" -iv  4;-  & ho  shall  furnish,  annually,  state- 
ments to  tho  district  clerics  showing  the 
assessed  valuation  of  thoir  respective 
districts?  he  shall  receive,  and,  if  pro- 
perly made,  approve  estimates  and  enumer- 
ation lists  and  turn  same  over  to  the 
county  clerk;  he  shall  assist  the  district 
clerics,  when  necessary,  in  making  their 
reports,  and  see  that  all  warrants  have 
been  duly  issued  * by  order  of  the  board,* 
either  for  services  actually  rendered  or 
fpr  material  actually  furnished  *H 

Section  10613,  Lavra  of  Missouri  1946,  page  1675,  also 
refers  to  duties  of  the  superintendents  of  schools.  It  reads 
in  part  as  follows* 

M # Me  ehall  examine  the  records  of  '< 

the  county,  so  far  as  they  relate  to  sehool 
funds  and  school  moneys,  see  that  the  law 
Is  strictly  observed,  and  shall  be  present 
at  the  August  term  of  the  county  court, 
to  give  such  information  as  may  bo  of  ira- 

7 portanco  to  said  court  in  the  transaction 
of  all  business  pertaining  to  the  school 
interests  of  the  county;  and  the  instruction 
of  the  State  Board  of  Education  shall  be 
his  guide  in  the  interpretation  and  execu- 
tion of  the  law,11  / 
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Comparing  the  duties  of  the  superintendents  of  schools 
as  they  existed  prior  to  the  enactment  of  Senate  Bill  Ho,  177 
with  the  duties  which  arc  imposed  on  them  under  said  Senate 
Bill  Ho,  177,  It  will  be  found  that  under  said  Senate  Bill 
Ho,  177,  some  of  the  same  duties  may  be  imposed  on  county 
superintendents  as  were  imposed  prior  to  tho  enactment  of 
that  bill.  However,  from  reading  this  bill  as  a whole*  we 
think  that  there  are  additional  duties  imposed  on  couniy 
superintendents  additional  to  those  under  the  old  law, 
kef erring  to  said  Senate  Bill  Ho,  177,  it  will  be  found  that 
the  superintendent  of  schools,  in  cooperation  with  the  cleric 
of  the  board  of  the  school  district,  is  required  to  prepare 
a budget  of  receipts  and  disbursements  including  the  amount 
of  receipts  reeormnen&ed  as  is  necessary  from  district  taxes, 
$hla "■budget  shall  also  contain  information  as  to  the  rate  of 
levy  per  ^100,00  assessed  valuation  required  to  be  imposed 
to  raise  the  taxes  required  for  talcing  caro  of  budget  itome. 

We  also  f ind  that  tlie  county  superintendent  audits  the  accounts 
of  the  various  districts  for  the  preceding  year,  and  if  the 
districts  have  stayed  within  tho  bounds  of  the  budgets,  ha 
certifies  that  fact  to  the  State  Board  of  Education,  In  case 
any  district  does  not  stay  within  tho  bounds  of  the /budget, 
then  it  would  seem  his  duty  to  report  that  to  the  State  Board 
of  Education  which  would  deduct  over-expenditures  from  allo- 
cations to  such  district  for  tho  ensuing  year* 

Prom  an  examination  of  said  Senate  Bill  Ho.  177,  It 
would  seem  that  the  lawmakers  liad  attempted  to  make  county 
superintendents  of  schools  the  budget  officers  for  the 
various  school  districts  in  the  county.  The  duties  of  the 
county  superintendent  as  provided  for  in  this  bill  are  similar 
to  those  which  are  imposed  on  the  county  clerics  or  budget 
officers  in  counties  which  have  a budget  officer,  Bo,  reading 
this  act  as  a whole,  and  comparing  it  with  the  old  law,  this 
office  ia  of  til©  opinion  that  additional  duties  have  been 
Imposed  on  county  superintendents  of  schools  by  said  Senate 
Bill  Ho*  177  of  tbs  S4th  General  Assembly, 

i _ 

Another  rule  of  construction  applicable  hero  would  be  that 
the  constitutionality  of  statutes  must  be  presumed. 


GGHCLBSIOH 


From  the  foregoing,  it  is  the  opinion  of  this  department 
that  county  superintendents  of  schools  in  comities  of  the 
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third  class  v/ould  he  entitled  to  the  additional  compensation 
provided  for  in  Senate  Bill  Ho*  177  of  the  64th  General 
Assembly  wherein  such  superintendents  were  made, budget  offi- 
cers of ; the  school  districts  of  such  counties  and  additional 
compensation  for  that  service  was  provided  therefor* 


Respectfully  submitted. 


TYRK  W.  bWV£W 
Assistant  Attorney  General 

ABfRO  vmt 


Jl'E.  &LOR  7 
Attorney  General 
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MAGI  S TR  ATE  f C PORTS': 
CRIMINAL  COSTS  : 


Where  defendant;  is  unable  to  pay  ** 
costs,  fee  bill:  for  same  is  prepared 
by  magistrate  And  submitted  to  the 
clerk  of  the  Circuit  Court. 


June  19,  1947 


FILED 

rr-' 


Honorable  E,  L,  Monroe 
Probate  Judge 
Cassville,  Missouri 


Dear  Sir; 

receipt  is  acknowledged  of  your  request  for  an  official 
opinion,  which  roads; 

wl th  re card  to  the  matter  of  payment 
01  costs  in  criminal  mattex^s  in  Magistrate 
court  by  the  County  when  defendants  are 
unable  to  pay  said  costs, 

"Statutory  provisions  for  courts  of 
record  provide,  in  general,  that  the 

Clerk  ox  the  Court  in  which  any  criminal  

causo  shall  have  been  determined  shall 
tax  the  costs,  deliver  a foe  bill  to  the 
prosecuting  attorney,  who  together  with 
the  judge  shall  certify  the  foe  bill  to 
the  otate  Auditor  or  County  clerk,  de- 
pending on  who  shall  pay  (decs,  4 £36 , . 

4037,  R.3.  $k>.  1939). 

"nee.  4046,  R.g.  ho.  1939,  provides  that 
when  the  Gtatc  or  County  shall  bo  liable 
for  co3 1 s incurred  in  any  criminal  mattex’ 
before  any  Justice  of  the  Peace,  the 
Justice  shall  make  out,  certify  and  return 
to  the  Clerk  of  the  Circuit  or  Criminal 
Court  of  the  county  a complete  fee  bill, 
together  with  all  the  papers  and  dockets 
entries  in  the  case,  and  the  Circuit  Clerk 
shall  then  px’oceed  in  the  manner  provided 
lor  xee  bills  made  out  for  cost3  incurred 
in  such  a court  of  x^ecord. 
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"Respectfully  request  an  opinion  of  your 
office  as  to  whether  the  Magistrate  Courts 
should  proceed  as  other  courts  of  record 
In  preparing  and  collecting  such  fee  bills, 
or  whether  the  ’catch-all*  statute  (Sect, 

656,1),  giving  to  the  xvords  ’Justice  of  the 
Peace’  the  meaning  of  ’Magistrate'  requires 
that  such  fee  bills  be  processed  through 
the  office  of  the  Circuit  Clerk,  under  Sec. 

4246," 

The  principal  question  in  your  letter  of  inquiry  asks 
the  procedure  to  be  followed  in  the  Magistrate  Court  for 
handling  costs  in  misdemeanor  cases  before  the  Magistrate 
Court  when  the  defendant  is  unable  to  pay  same.  Section 
4222,  R.S.  Mo,  1939,  provides  as  follows: 

"When  the  defendant  is  sentenced  to  im- 
prisonment in  the  county  jail,  or  to  pay 
a fine,  or  both,  and  is  unable  to  pay 
the  costs,  the  county  in  which  the  indict- 
ment was  found  or  information  filed  shall 
pay  the  costs,  except  such  as  were  in- 
curred on  the  part  of  the  defendant," 

In  the  act  providing  for  the  procedure  for  Magistrate 
Courts  in  misdemeanor  edses  (Senate  Bill  Ho.  193,  Laws  of 
Missouri  1945,  page  750)  we  find  no  provisions  regarding 
the  preparation  and  submission  of  foe  bills  for  costs  in 
misdemeanor  cases  when  the  defendant  is  unable  to  pay. 
Section  20  of  Article  V of  the  Constitution  of  1945,  in 
part,  provides: 

"Until  otherwise  provided  by  law  consistent 
vd.th  this  Constitution,  the  practice,  pro- 
cedure, administration  and  jurisdiction  of 
magistrate  courts,  and  appeals  therefrom, 
shall  be  as  now  provided  by  law  for  justices 
of  the  peace;  *•" 

Senate  Bill  No,-  281,  approved  December  7,  1945,  Laws  of 
Missouri  1945,  page  107S,  Section  1,  provides  as  follows: 

"Whenever,  in  any  statute,  the  word 
’justice’  (referring  to  Justice  of  the 
peace)  or  the  words  ’justice  of  the  peace’ 
appear,  said  word  or  words  shall  hereafter 
be  deemed  to.  include  and  refer  to  ’magis- 
trate,’ unless  there  be  something  in  the 
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subject  or  context  repugnant  to  such 
construction,” 

Since  the  present  magistrate  law,  hereinbefore  referred 
to,  provides  no  procedure  for  the  preparation  of  fee  bills  in 
misdemeanor  cases  before  the  Magistrate  Court  when  the  county 
is  liable  for  costs,  we  must  abide  by  the  mandate  of  the  above 
constitutional  and  statutory  provisions  and  look  to  the  pro- 
cedure provided  by  law  for  Justice  of  the  Peace  Courts, 

Section  4246,  R,S.  Mo,  1939,  provides  as  follows: 

' “Whenever  the  state  or  county  shall  be 

liable  under  the  provisions  of  this 
article,  or  any  other  law,  for  costs  in- 
curred in  any  examination  of  any  felony, 
or  in  the  trial  of  any  misdemeanor  before 
any  justice  of  the  peace,  it  shall  be  the 
duty  of  such  justice  to  make  out,  certify 
and  return  to  the  clerk  of  the  circuit  or 
criminal  court  of  the  county  a complete 
fee  bill,  specifying  each  item  of  service 
and  the  fee  therefor,  together' with  all 
the  papers  and  docket  entries  in  the  case; 
and  it  3hall  thereupon  be  the  duty  of, such  . 
clerk  to  make  out  a proper  fee  bill  of 
such  costs,  which  shall  be  properly  and 
legally  chargeable  against  the  state  or 
county,  which  shall  be  examined  by  the 
prosecuting  attorney,  and  proceeded  with 
in  all  respects  as  a fee  bill  made  out  for 
costs  incurred  in  such  court  of  record." 


Conclusion. 


It  i3,  therefore,  the  opinion  of  this  department  that 
In  misdemeanor  cases  before  the  Magistrate  Court  where  the 
defendant  is  unable ^to  pay  the  costs  and  the  county  Is  liable 
for  costs,  as  provided  In  Section  4222,  R,S.  Mo . 1939,  the 
magistrate  shall  prepare,  certify  and  deliver  a fee  bill  for 
costs,  together  with  all  the  papers  and  docket  entries  In 
such  cases,  to  the  clerk  of  the  Circuit  Court  or  the  Criminal 


/ 
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Court  of  the  county*  as  provided  In  Section  4246,  R.S.  Mo. 
1939.  Thereafter,  the  procedure  to  be  followed  shall  be 
governed  by  Sections  4236  and  4237,  R.S.  Mo,  1939,  relating 
to  courts  of  record. 


Respectfully  submitted. 


APPROVED: 


RICHARD  P.  THOMPSON 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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r,  ert  h,  > .'organ. 

Cleric  of  tho  County  Court 
ha  vi c a a County 
( : al latin,  hi  a s o ur i 


..y* 

• Jii  Q ; ;r,^||-*.ng  pdSPt ownship  organi- 
zation the  d.jixmff  'asMksor  and  county 
collector  take  office  immediately  upon 
being  appointed  and  assume  powers  and 
duties  of  ordinary  county  as  provided  by 
law;  county  takes  title  to  money  and 
property  of  township  and  assumes  their 
liabilities;  settlement  of  accounts  be- 
A-arv  7 I- 94.7  tween  township  officers  and 
* " " county  court. 


This  acknowledges  your  request  for  an  opinion,  based  on 
the  f c 1 1 o w i n ; •:  facts: 

"daviesa  County  voted  at  the  last  general 
election  to  abolish  township  organization, 

"The  .governor  ha  a appointed  a County 
assessor  and  a County  collector-, 

* 

"Our  questions  are: 

“'."/ho  is  to  Co  the  o.  sees  ding  for  the  year 
1947  beginning  now,  the  township  assessors 
or  the  appointed  assessor’? 

u >hen  does  the  appointed  collector  begin 

and  what  docs  he  take  ovor'/ 

"Our  township  collectors  are  collecting 
now  and  are  making  the  regular  monthly 
settlements  ir.  January  for  collections 
made  in  December  194C, 

17  To  oh  ora  should  those  township  collectors 
pay  the  taxes  collected? 

!fIf  the  township  money  a no  the  road  and 
bridge  money  is  paid  to  the  trustees  of 
the  townships  the  county  will  not  have  road 
funds  until  another  year.  If  the  ra<mey  is 
deposited  with  the  County  treasurer  I pre- 
sume that  the  ounty  will  assume  the 


liabilities  of  the  townships. 


The  -question  of  who  shall  do  the  assessing  for  1947  and 
when  the  appointed  collector  takes  office  or  assumes  his  duties 
as  -county  collector  is  answered  by  Section  14023,  g.h.  ho. 

1939,  which  provides: 


"At  any  general  election  hoi den  in  this 
state,  in  any  county  having  adopted  town- 
snip  organization  under  this  chapter,  upon 
the  petition  os'’  one  hundred  voters  of  • the 
county,  praying  the  county  court  to  re- 
submit the  question  of  township  organiza- 
tion to  the  voters  at  said  election,  it 
shall  be  the  duty  of  the  county  court  to 
submit,  the  question  again  at  such  election, 
in  like  manner  as  provided  in  article  1 
of  this  chapter;  and  if  it  shall  appear, 
after  the  canvass  of  the  votes  as  provided 
in  article  1 of  this  chapter,  that  a 
majority  of  all  the  votes  cast  upon  that 
question  shall  be  against  township  organi- 
zation, then  township  organization  shall 
cease  in  said  county;  and  all  laws  in 
force  in  relation  to  counties  not  having 
township  organization  shall  immediately  " 
take  effect  and  be  in  force  in  such  county." 


The  above  section 
cease  immediately  upon 
construed  this  section 
tut ion  of  1075  in  the 
Attorney  General , v.  H 
50,  and  said; 


provides  township  organization  shall 
the  canvass  of  the  votes.  The  court 
and  a similar  provision  in  the  Oonstl- 
c as e of  The  State  ex  inf*  John  T.  Barker 
. I.  Duncan,  et  al.,  265  Co.  26,  l.c. 


» 


" b Briefly,  we  reach  this  conclusion 

upon  those  grounds : The  last  clause  of 
section  9 of  the  Constitution,  supra,  pro- 
vides that  when  township  organisation  is 
voted  out,  at  once  thereupon  ’all  laws  in 
force  in  relation  to  counties  not  having 
township  organization  shall  take  effect 
and  be  in  force  in  such  county.  ’ The  view 
contended  for  by  relator  would  have  the 
effect  of  placing  such  counties  as  voted 
township  organization  out,  back  into  the 
category  of  ordinary  counties  to  be  gov- 
erned by  the  usual  and  ordinary  laws; 


while  the  insistence  o r*  learned  counsel 
for  respondent  Duncan  would  make  of  such 
a county  a thine  apart  from  all  ordinary 
comities,  eith  different  laws • to  govern 
it.  The  makers  of  the  Constitution  saw 
no  reason  apparently,  as  we  see  none,  why 
a county  which  had  before  had  township 
organization,  but  which  had  elected  to  re- 
turn to  the  common  fold,  should  by  that  ' 
fact  alone  bo  set  apart  in  a wholly  dif- 
ferent category,  bo  they  provided  clearly 
that  all  the  usual  laws  governing  ordinary 
counties  should  reattach  to  and  govern 
counties  relinquishing  township  organiza- 
tion, immediately  upon  their  voting,  it  out. 
The  ' law 3 in  force  in  relation  to  counties 
not  having  township  organization, * which 
laws  as  we  see  the  Constitution,  automat- 
ically applied  to  butler  county,  provided 
at  the  time  of  the  accrual  of  this  vacancy 
and  at  the  time  the  Governor  filled  it  and 
now  provide  that  as  to  an  office  like  this 
'such  vacancy  shall  be  filled  by  appoint- 
ment by  the  Governor,’  This  being  the  law 
which  at  all  of  said  times  applied  to 
'counties  not  having  township  organization,' 
such,  law  applied  ipso  facto  and  immediately 
to  Butler  county,  the  moment  said  county 
voted  out  township  organization,  m" 


There  con  oe  no  question  that  township  organization  ceased 
to  exist  upon  name  being,  voted  out,  and  it  necessarily  follows 
that  Its  offices  and  officers  ceased  to  have  any  official  exist 
once . 


The  ordinary  form  of  county  government  would  immediately 
come  into  being  and  be  operative,  so  that  the  assessor  and 
collector  appointed  to  fill  the  vacancies  would  assume  the 
duties  of  their  offices  immediately  upon  their  appointment , 
They  would  take  over  all  the  duties  placed  upon  them  by  law 
under  the  ordinary  form  of  county  government  In  counties  not 
havi ng  t owpshi : organ!  zatiori , 


As  to  the  question  o"  disposing  of  the  township 1 3 money 
and  property  and  the  assumption  of  its  liabilities,  v/e  have 
concluded  that  the  assets  immediately  accrue  to  the  county  and 
the  comity  likewise  assumes  its  liabilities.  This  conclusion 


art 


or  • 


is  leased  upon  the  opinions  in  tho  cases  of  ffc&te  ex  rol . 
solidatod  bcbcol  Mst,  ITo.  8 of  Pemiscot  County  ot  al. , 
braith,  Gtate  Auditor,  1:  -1  T.-.  (2d)  160,  and  Thompson  v. 
et  al,,  61  o,  176.  The  court  said  in  the  Consolidated 
Li  strict  case,  1 . c , 162: 


Con- 

v. 

Abbott 

chool 


"It  has  long  boon  the  rule  in  this  state, 
and  generally  throughout  the  country,  that 
the  power  of  the  legislature  in  the  crea- 
tion of  public  corporations  (which  term  in- 
cludes school  districts)  is  absolute  except 
where  limited  by  the  constitution.  The 
legislature  may  also  change,  divide,  con- 
solidate and  abolish  them  as  the  public 
welfare  demands,  Harris  v.  .'m,  R.  Compton 


•ond  fort; 

6 Co;  ZiaU 
etc.  v.  Irvdrae, 


.gage  Co.,  244  To.  664,  140  T.  . . 
e >:  r 1 . > > c 1 :i o o 1 .!  i a t riot  ifo . 3- , 

21S  o . 617,  110  . . 561; 

State  ox  inf,  Carnahan,  etc.  v,  .Jones  et  al . , 
266  To.  191,  181  6 50;  State  ex  rel, 

' ft  chart  v.  btouffor,  Mo.  -tup , , 197  ...  248; 

b chool  bi.s trie t of  Oakland,  v.  School  District 


OJ?  Joplin,  540  To.  770,  102 


M 009. 


4 

"It  has  also  been  hold  to  be-  the  general 
rule  in  this  state  that  in  the  absence  of 
constitution:'  ! or  statutory  provisions  to 
the  contrary  where  one  corporation  coos  en- 
tirely out  of  existence  by  being  annexed  to 
or  merged  in  another  corporation,  then  the 
subsisting  corporation  will  be  entitled  to 
all  the  property  and  will  be  answerable  for 
all  the  liabilities,  . lion  the  benefits  are 
taken,  then  the  burdens  are  assumed.  This 
general  rule  was  applied  to  school  districts 
in  the  ease  of  Thompson  v,  Abbott,  61  o. 

176,  which  pace  was  cited  with  approval  in 
ft.  Pleasant  v.  Beckwith,  100  US.  514,  25 
l:.  i’d,  699,  where  it  is  stated  tbt  as  ex- 
tinguished municipal  corporations  have  no 
power  to  levy  taxes  to  pay  debts,  the  town 
to  which,  the  territory  and  property  of  the 
annul od  municipality  was  annexed  should  oe- 
come  liablp  for  its  out standing  Indebtedness . 
Tlio  rule  has  Jean  repeatedly  approved  in 
iJughos  v.  .;chool  District,  72  To.  $43;  i ilson 
v.  Drainage  District,  857  To.  266,  165  T.T, 
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734;  Id,  237  Mo.  39,  139  8*  . • 136;  Alber 
v*  School  District,  141  Mo,  App.  189, 

124  8,1,  564;  Gray  v,  School  District, 

224  Mo.  App.  905,  28  8. A.  2d  683;  go swell 
v.  Consolidated  School  District,  Ho.  App., 
10  8,  , 2d  665;  43  O.J.,  Municipal  Cor- 
porations , p.  143,  secs.  182  and  123; 

19  A. 0.5.  732." 


In  the  Thompson  case  the  court  said,  l.c,  177: 

•::*  Mow,  whore  one  corporation  goes  . 
entirely  out  of  existence  by  being  annexed 
to  or  merged  in  another  corporation,  if  no 
arrangements  are  made  respecting  the  prop- 
erty and  liabilities  of  the  corporation 
that  ceases  to  exist,  the  subsisting  corpora- 
tion will  be  entitled  to  all  the  property, 
and  be  answerable  Tor  all  the  liabilities. 
After  sub-district  ho.  3 had  ceased  to  exist, 
there  was  then  no  power  remaining  as  an  in- 
dependent organization  in  its  bohalf  to 
control  Its  funds  or  pay  off  its  indebted- 
ness, Its  property  passed  Into. the  hands 
of  the  defendant,  and  when  the  benefits  were 
taken,  the  bur-dens  were  assumed.  The  plead- 
ings admit  that  plaintiff's  claim  is  a just 
and  honest  debt,  and  that  the  annexation 
took  place,  and  th;  t defendant  obtained 
possession  of  and  control  over  the  property 
of  the  sub-district  which  owed  the  debt. 

Then  manifestly,  it  became  liable  for  its 
obll nations," 


Th  so  two  decisions  both  deal  with  school  districts,  but 
the  Supreme  Court  holds  that  generally  the  rule  announced 
applies  to  all  corporations,  tnat  is,  when  one  corporation 
goes  out  of  existence  and  is  merged  into  another  corporation, 
the  corporation  taking  over  the  property  of  the  dissolved 
corporation  becomes  liable  also  for  its  obligations. 


he  are  unable  to  find  a.  specific  section  of  the  statutes 
applying  to  township  officers  settling  their  accounts  with'  the 
county  when  said-  organisation  is  voted  out,  but  wo  believe  the 
general  provisions  of  , 'lection  13815,  K.3.  Mo.  1939;  apply. 

This  section  is  broad  enough  in  Its  terms  to  cover  any  person 
having  money  in  his  hands  belonging  to  the  county  (Tif" this  case 
either  township  collectors  or . trustees  ) . Said  section  is  as 
follows : 
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"All  collectors,  sheriffs,  marshals,  clerks, 
constables  and  other  persons  chargeable  with 
moneys  belonging  to  any  county  shall  render 
their  accounts  to  and  settle  with  the  county 
court  at  • each  stated  terra  thereof,  pay  into 
the  county  treasury  any  balance  which  may  be 
due  the  county,  take  duplicate  receipts 
therefor,  and  deposit  one  of  the  same  with 
the  clerk  of  the  county  court  within  five 
days  thereafter , ’’ 

# 

Section  13824,  tub,  io,  1939,  defines  the  powers  of  the 
county  court  to  enforce  such  a settlement.  This  section  has 
been  amended  by  the  63rd  Perioral’  Assembly  (donate  Bill  37 o,  226 ) , 
and,  as  amended,  reads  as  follows: 


’’The  county  court  shall  have  power  to  audit, 
adjust  and.  settle  all  accounts  to  which  the 
county  shall  be  a party;  to  order  the  pay- 
ment out  of  the  county  treasury  of  any  sura 
of  money  found  due  by  the  county  on  such 
accounts;  to  enforce  the  collection  of  money 
due  the  county;  to  order  suit  to  be  brought 
on  bond  of  any  delinquent,  and 'require  the 
prosecuting  attorney  for  the  county  to  .com- 
mence and  prosecute  the  same;  to  issue  all 
necessary  process  to  secure  the  attendance 
of  any  person,  whether  party  or  witness, 
whom  they  deem  .it  necessary  to  examine  in 
the  invest!  ation  of  any  accounts;  and  in 
order  to  procure  the  exhibition  or  delivery 
to. them  of  any  accounts,  books,  documents 
or  other  papers,  the  said  court  may  issue 
process  directed  to  the  person  in  whose 
custody  or  care  the  said  accounts,  books, 
documents  or  other  papers  may  be,  com- 
manding him  to  deliver  or  transmit  the  same 
to  said  court,  which  process  shall  be  served 
by  the  sheriff;  and  the  said  court  may  ex- 
amine all  parties  and  witnesses  on  oath, 
touching  the  investigation  of  any  accounts, 
and  if  any  person,  being;  served  with  such 
process  shall  not  appear  according  to  the 
command  thereof,  without .reasonable  cause, 
or  if  any  person  in  attendance  at  any  hear-, 
in.;::  or  proceeding;  shall,  without  reasonable 


r. 


7crt 


or- 


You 


cause,  refuse  to  bo 
or  to  answer  a quest 
or  paper,  or  to  subs 
deposition,  he  shall 
2:d  s demeanor : Pro  vl  d 
court  .finds  it  nee  os 
employ  aii  accountant 

the  accounts  of  the  various  county  officer 
x'  request 


sivorn 

ox- 

fc  0 

be  examined. 

■ion 

0 

V to 
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reduce  a book 

C2Ji  I) 
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or 

swear  to  his 

bf) 
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eonied 

guilty  of  a 

eel. 
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bat 

if 

the  county 

a ary 

to  d 

o 

s o , it  may 

to 
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ud <.  t 
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nd  check  up 
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mom-ions  only  tne  money 


ot  oho  townships , out 
you  will  note  that  the  Consolidated  .School  district  case  and  the 
Thompson  case,  supra,  provides  not  only  the  money  but  tiiat  title 
to  assets  and  properties  of  all  kinds  belonging  to  the  township 
shall  pass  to  the  county. 


Conclusion* 

it  is  tc.ore.forc  the  opinion  of  this  department  that  the 
county  assessor  and  county  collector  appointed  to  fill  the 
vacancy  created  by  the  county  bavin  ; voted  out  township  organi- 
sation shall  take  office  immediately  upon  their-  being  appointed, 
and  assume  the  powers  anu  duties  nreseri bed  by  law  governin-'S 
counties  not  haying  township • organisation;  that  title  to  all 
towns  flip  money  and  property  Immediately  pass os  to  the  county; 
that  the  county  mu.:  t assume  liability  for  the  township  debts , 


.0  or  s one 


and  a settlement  of  accounts  must  be  bad  between 
•havin  township  money  or  proport c in  their  hands  with,  the  county 
court  of  3uch  county  anti  such.  money  paid  to  the  county  treasurer, 


;spectf ul  1 y su buii tted. 


: . . sMADY  UQf.CAtf 
assistant  ft t or no y J oneral 


Attorney  General 
. . if : ml 


TAXATION  AND  REVENUE:  Liability  for  taxation  of  mail 

carriers  retirement  pay  as 
intangible  personal  property 
under  H.C.S.H.B.  No.  868* 


January  22,  1947 


Mr.  M.  E,  Morris 
Director  of  Revenue 
State  Capitol  Building 
Jeffe  son  City,  Missouri 

Dear  Sir: 

This  will  acknowledge  your  letter  requesting  an  official 
opinion  which  reads: 

’’Please  furnish  this  department  with  a 
written  opinion  stating  whether  or  not 
a pension  received  by  retired  rural 
letter  carriers  would  come  within  the 
meaning  of  House  Bill  868  for  taxation 
purposes.” 

H.C.S.h.J-;.  No.  868  enacted  by  the  63rd  General  Assembly 
provides  for  the  collection  of  a property  tax  on  intangi- 
ble personal  property.  Subsection  (B),  Section  1,  defines 
intangible  personal  property  subject  to  taxation  and  reads 
as  follows: 

"(B)  Intangible  personal  property 
means  moneys  on  deposit;  bonds  (except 
those  which  under  the  constitution  or 
laws  of  the  United  States  may  not  be 
made  the  subject  of  a property  tax  fey 
the  State  of  Missouri);  certificates 
of  Indebtedness  (other  than  capital  notes 
issued  by  banks  or  trust  companies); 
notes,  debentures,  annuities,  accounts 
receivable;  conditional  sales  contracts 
(which  have  incorporated  therein  prom- 
ises to  pay)  and  real  estate  and  chattel 
mortgages.” 

Therefore,  In  answering  your  question  we  must  determine 
whether  or  not  payments  received  by  a retired  rural  letter 
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carrier  are  included  within  the  statutory  definition  of 
intangible  personal  property.  Certain  items  of  intangible 
personal  property  contained  in  the  statutory  definition 
can  be  readily  eliminated  such  as  "moneys  on  deposit", 
"bonds",  "certificates  of  indebtedness",  "notes", 
"debentures",  "conditional  sales  contracts",  and  "real 
estate  and  chattel  mortgages,"  Let  us  then  more  closely 
examine  the  other  forms  of  intangible  personal  property 
subjected  to  taxation,  which  may  include  payments  made 
to  retired  mail  carriers  . 

The  following  definition  of  "Accounts  Receivable"  is 
found  in  Vol,  1,  Words  and  Phrases,  Permanent  Edition, 
page  547  citing  a Missouri  case: 

"•Accounts  receivable,1  which  are  anounts 
owing  to  a creditor  on  open  account,  being 
in  the  nature  of  * credits * and  ‘personal 
property,*  within  Rev.  St.  1919,  Section 
12967,  are  taxable,  under  section  12766, 
as  amended  by  Laws  1923,  p.  375,  Mo,  St. 

Ann,  Sections  9977,  9756,  pp..  8015,  7872, 
providing  that  certain  enumerated  property 
shall  be  listed  for  taxation,  and  that  every 
other  species  of  property  not  exempt  shall 
be  returned  for  taxation;  rule  of  ejusdem 
generis  being  inapplicable.  State  ex  rel. 
Globe-Democrat  Pub.  Go,  v.  Gehner,  Mo., 

294  S.  W.  1017,  1018." 

The  term  "annuity"  was  defined  in  the  case  of  Pennsylvania 
Beiael,  338  Pa,  519,  13  Atl.  (2d)  419,  128  A.L.R.  978,  At 
A.L.R.,  l.c.  979-980  the  court  said: 

"•Annuity*  is  a term  somewhat  loosely  used 
in  financial  and  legal  nomenclature  and  is 
perhaps  incapable  of  exact  definition. 

Generally  speaking,  it  designates  a right- 
bequeathed,  donated  or  purchased— to  receive 
fixed,  periodical  payments,  either  for  life 
or  a number  of  years.  Its  determining  charac- 
teristic is  that  the  annuitant  has  an  interest 
only  In  the  payments  themselves  and  not  in 
any  principal  fund  or  source  from  which  they 
may  be  derived.  * * * 

To  determine  whether  or  not  the  payments  received  by  a 
retired  rural  mail  carrier  come  within  any  of  the  above 
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quoted  definitions  we  must  examine  the  nature  of  such 
payments,  A rural  letter  carrier  while  actively  employed 
is  a civil  service  employee  of  the  Federal  Government, 

The  Civil  Service  Retirement  Act  as  incorporated  in 
Sections  691  to  738  inclusive,  of  Chapter  14,  Title  5, 
U.S.C.A.,  provides  for  the  retirement  of  civil  service 
employees.  Section  691  of  Chapter  14,  provides  that  all 
officers  and  employees  to  whom  the  chapter  applies  shall 
be  eligible  for  retirement  on  an  annuity  upon  fulfilling 
certain  conditions  of  age  ai  d service. 

Section  693  of  Chapter  14,  paragraph  (a)  provides: 

"(a)  This  chapter  shall  apply  to  all 
officers  and  employees  in  or  under  the 
executive,  judicial,  and  legislative 
branches  of  the  United  States  Govern- 
ment, and  to  all  officers  and  employees 
of  the  municipal  government  of  the 
district  of  Columbia,  except  elective 
officers  in  the  executive  branch  of 
the  Government:  * 

Section  719  of  Chapter  14  provides  for  salary  deductions 
currently  fixed  at  5 per  centum  of  the- basic  salary,  pay 
or  compensation  of  the  officer  or  employee  to  whom  applic- 
able, and  further  provides  for  the  deposit  of  said  deduc- 
tions in  the  "Givil  Service  Retirement  and  Disability 
Fund"  out  of  whioh  the  payments  of  annuities,  refunds  and 
allowances  are  made. 

Under  the  provosions  of  Section  720,  of  Chapter  14,  the 
Secretary  of  the  Treasury  is  required  to  invest  that 
portion  of  the  fund  as  in  his  judgment  may  not  be  immediatly 
required  for  the  payment  of  annuities,  refunds  and  allow- 
ances, and  the  interest  earned  on  such  investments  becomes 
a part  of  such  fund. 

Under  the  provisions  of  Section  724,  of  Ch^>  ter  14,  refunds 
from  the  fund  are  authorized  together  with  interest  thereon 
upon  the  separation  or  death  of  the  officers  or  employees 
under  the  conditions  set  forth  therein. 

Under  the  provision  of  Section  719-1  an  employee  may  deposit 
additional  sums  to  apply  toward  his  retirement  pay  upon 
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which  Interest  at  the  rate  of  3 per  cent  per  annum 
compounded  annually  Is  permitted.  Such  additional 
deposits,  so  increased  by  such  interest,  are  available  at 
retirement,  for  the  purchase  of  an  additional  annuity 
based  on  an  interest  rate  of  4 per  cent  per  annum.  In  the 
event  of  death  or  separation  from  service  of  such  employee 
before  becoming  eligible  for  a retirement  annuity,  the 
total  amount  of  such  additional  deposits  with  interest  at 
3 per  cent  per  annum  compounded  annually  is  to  be  refunded. 

In  the  case  of  Dismuke  v,  U.  S.  297,  U.  S.  167,  56  Supreme 
Court  400,  petitioner  filed  a Claim  with  the  administrator 
of  Veteran* s Affairs  for  an  allowance  of  an  annuity  under 
the  Civil  Service  Retirement  Act  based  on  what  is  now 
Section  736a,  Chapter  14,  Title  6,  U.S.C.A.  The  government 
contended  that  the  claim  was  one  for  a '’pension'1  and  that 
under  the  provisions  of  the  Tucker  Act  the  court  did  not 
have  jurisdiction  to  hear  such  a suit.  In  affirming  the 
judgment  in  the  lower  court  the  U,  S.  Supreme  Court  speaking 
through  Mr.  Justice  Stone  said  at  Supreme  Court  1,  c.  402- 
403; 

,r  c-  # * The  proviso  withholding 
jurisdiction  of  suits  on  claims 
for  pensions  was  a part  of  the 
original  Tucker  Act,  which  became 
law  March  3,  1887,  long  before  the 
enactment  of  the  Retirement  Act  of 
May  22,  1920,  and  at  a time  when 
the  term  "pensions"  commonly  refer- 
red to  the  gratuities  paid  by  the 
government  in  recognition  of  past 
services  in  the  Army  or  Navy,  The 
annuities  payable  under  the  Retire- 
• ment  Act  are  not  gratuities  in  that 
sense.  The  annuitant  contributes 
to  them  by  deductions  from  his 
salary  or  by  actual  payments  into 
the  fund,  as  in  the  present  case, 
and  the  scheme  of  the  act  is  to 
provide  for  payment  of  annuities, 
in  part  at  least  from  contributions 
by  employees,  in  recognition  both 
of  their  past  services  and  of 
services  to  be  performed, 

"(3)  The  act  itself,  in  contra- 
distinction to  the  numerous  pension 
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acts,  see  5Q  U.S.C.,  58  O.S.C.A., 
does  not  refer  to  the  annuities  as 
pensions,  and  expressly  excludes 
from  the  service  to  be  counted, 
in  determining  the  class  to  which 
the  annuitant  is  to  be  assigned, 
the  period  for  which  the  employee 
' elects  to  x’eceive  a pension  under 
any  law#  * Section  3,  Act  of  May 
22,  1920,  41  Stat#  615,  as  amended, 

5 a.S.C.A. 

’'Section  707#  We  conclude  that 
annuities  payable  under  the  Retire- 
ment Act  are  not  pensions  within  the 
meaning  of  the  Tucker  Act  and  that 
suits  against  the  government  to 
recover  them  are  within  the  juris- 
diction of  District  Courts,  *•  * 

In  the  case  of  Miller  v,  Commiss loners  of  Internal  Revenue 
(C.C.A#  4,  1944),  144  Fed.  (2d)  287,  the  question  presented 
was  whether  the  amounts  withheld  from  the  basic  salary  of 
a federal  civil  service  employee,  pursuant  to  the  provisions 
of  the  Civil  Service  Retirement  Act,  constitute  income 
within  the  meaning  of  Section  22  (a)  of  Internal  Revenue  Act# 
At  1,  c*  289  the  court  said  quoting  from  an  opinion  of  the 
Tax  Court: 


" As  aptly  said  by  the  Tax 

Court  in  its- Opinion,  ’These  aspects 
of  the  retirement  plan  seem  to  us  to 
demonstrate  that  there  have  been 
purchased  by  the  employee  substantial 
rights,  of  a value  which  can  In  no 
event  fall  materially  below  the  amount 
of  his  own  contribution,  which  presently 
belong  to  him,  and  which  are  unequivo- 
cally provided  for  his  ultimate  benefit 
under  whatever  contingency  and  in  what- 
ever circumstance  the  occasion  for  that 
benefit  should  arise#  They  are  in  that 
respect  comparable  to,  and  for  our  pur- 
poses Indistinguishable  from,  an  annuity 
contract,  of  which  the  employer  constitutes 
itself  the  issuer,  seting  aside  reserves 
for  that  purpose  and  making  investments 
thereof  comparable  to  those  which  would 
be  employed  by  companies  engaged  in  that 
business#  «-  * «•" 
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Again  at  1.  c.  290  the  court  said: 

"(3)  There  is  no  merit  in  the  con- 
tention of  the  petitioners  that  in 
1940,  the  employee  had  no  vested 
rights  under  the  Civil  Service 
Retirement  Act.  In  that  year  he 
had  the  right  to  receive  an  annuity 
upon  retirement,  and  to  receive  a 
return  of  the  amount  withheld  from 
his  salary,  with  interest,  upon 
separation  from  the  service,  or 
death.  These  rights  were  secured 
in  consideration  of  contributions 
made  from  his  salary,  and  at  least 
to  the  extent  of  such  contributions 
made,  they  could  not  be  taken  from 
him  tinder  the  provisions  of  the  Act, 

, and  we  may  not  assume  that  Congress, 
if  it  could,  would  change  the  law 
so  as  to  deprive  him  of  the  sub- 
stantial rights  acquired  thereunder. M 


irom  the  foregoing  it  appears  that  the  payments  received 
by  retired  civil  service  employees  of  the  Federal  Govern- 
ment, which  would  include  rural  mail  carriers,  are  in  fact 
payments  under  annuities  owned  by  such  employees  from  which 
a definite  yield  is  received,  and  such  annuities  would 
come  within  the  ambit  of  the  statutory  definition  of 
intangible  personal  property  subjected  to  the  tax  as  pro- 
vided in  H.C.S.H.B.  No.  868. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
payments  received  by  retired  rural  letter  carriers  are 
payments  received  under  annuities  owned  by  such  persons 
established  under  the  provisions  of  the  Civil  Service 
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Retirement  Act,  Chapter  14,  Title  5,  U.D.C.A.  That 
such  annuities  come  within  the  statutory  definition  of 
intangible  personal  property  subjected  to  the  tax  as 
provided  in  H.C.S.H.B,  No.  868,  and  are  therefore 
taxable  under  the  act. 


Yours  very  truly 


RICHARD  F.  TiiOMPSOB 

Assistant  Attorney  General 


APPROVED: 


j.  IT  Taylor 

ATTORNEY  GENERAL 
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STATE  PURCHASING  AGENT: 


Purchases  of  certain  supplies  and 
printing  for  Missouri  State  High- 
way Commission  to  be  made  through 
Division  of  Procurement. 


February  4,  1947 


Mr.  M.  E.  Morris 
Director  of  Revenue 
State  of  Missouri 
Jefferson  City,  Missouri 


FILED 

6i 


Dear  Sir : 

Reference  is  made  to  your  inquiry  of  recent  date,  request- 
ing an  official  opinion  of  this  office,  and  reading  as  follows: 

"Enclosed  herewith  please  find  copy  of  let- 
ter under  date  of  January  27th  from  Lou  C. 

Lozier,  Chief  Counsel  for  the  Missouri  State 
Highway  Department. 

"This  letter  requests  that  I officially  ask 
you  for  an  opinion  relative  to  the  applica- 
bility to  the  State  Highway  Commission  of 
the  Purchasing  Agent  provisions  of  S.C.S.S.B. 

297,  Sixty-Third  General  Assembly. 


"Since  the  letter  sets  out  a brief  in  this 
connection,  I am  enclosing  a copy  herewith 
and  I request  your  opinion  in  this  connec- 
tion, as  suggested." 

Reference  to  the  letter  received  by  you  from  Mr.  Lozier 
indicates  that  the  Missouri  State  Highway  Commission  is  pri- 
marily concerned  at  this  time  with  purchases  of  printing  and 
binding.  The  following  is  taken  from  Mr.  Lozier's  letter: 

"The  State  Highway  Commission  respectfully  re- 
quests you,  as  Director  of  Revenue,  to  request 
a ruling  from  the  Attorney  General  relative  to 
the  applicability  to  the  State  Highway  Commis- 
sion of  certain  provisions  of  S.C.S.S.B.  No. 

297,  63rd  General  Assembly.  This  request  is 
prompted  by  a recent  ruling  of  the  State  Pur- 
chasing Agent  reversing  his  previous  ruling 
under  which  the  State  Highway  Department  was 
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authorized  to  procure  all  or  any  part  of 
its  own  printing  and  binding." 

The  63rd  General  Assembly  of  Missouri  enacted  S.C.S.S.B 
No.  297,  containing  among  its  other  provisions  one  establish 
ing  the  Division  of  Procurement.  The  following  sections  of 
the  Act  mentioned  are  deemed  pertinent  to  the  question  pre- 
sented: 


"Section  64.  The  purchasing  agent  shall 
purchase  all  supplies  for  all  departments 
of  the  state,  except  as  in  this  act  other- 
wise provided.  The  purchasing  agent  shall 
negotiate  all  leases  and  purchase  all  lands, 
except  for  such  departments  as  derive  their 
power  to  acquire  lands  from  the  constitu- 
tion of  the  state." 

"Section  73.  The  term  'supplies'  used  in 
this  act  shall  be  deemed  to  mean  supplies, 
materials,  equipment,  contractual  services 
and  any  and  all  articles  or  things,  except 
as  in  this  act  otherwise  provided.  Con- 
tractual services  shall  include  all  tele- 
phone, telegraph,  postal,  electric  light 
and  power  service,  and  water,  towel  and 
soap  service.  The  term  'department'  as 
used  in  this  act  shall  be  deemed  to  mean 
department,  office,  board,  commission,  bu- 
reau, institution,  or  any  other  agency  of 
the  state,  except  the  legislative  and  judi- 
cial departments . " 

"Section  76.  The  state  purchasing  agent 
shall  purchase  all  public  printing  and  bind- 
ing of  the  state,  including  that  of  all 
executive  and  administrative  departments, 
bureaus,  commissions,  institutions  and  agen- 
cies, the  general  assembly  and  the  supreme 
court.  In  such  capacity  the  state  purchas- 
ing agent  is  hereby  empowered  and  authorized 
to  take  over  as  a part  of  the  records  of  his 
office,  all  books,  documents,  and  records 
which  are  now  in  the  hands  of  the  Commis- 
sioners of  Public  Printing  and  the  Secretary 
of  State  relative  to  public  printing.  It 
shall  be  the  duty  of  all  state  officers  to 
order  all  of  their  printing  and  binding 
through  the  state  purchasing  agent.  The  pur- 
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chasing  agent  may  authorize  any  state  penal, 
eleemosynary  or  educational  institution,  to 
procure  all  or  any  part  of  its  own  printing 
and  binding." 

The  plain  terms  of  these  various  provisions  would  quite 
definitely  require  the  State  Purchasing  Agent  to  negotiate 
the  purchases  of  all  supplies  for  the  State  Highway  Commission 
unless  there  be  other  or  further  constitutional  or  special 
statutory  provisions  having  the  effect  of  exempting  such  de- 
partment from  the  application  of  the  statutes  quoted. 

The  provisions  of  the  Constitution  of  Missouri  of  1945 
applicable  to  the  Department  of  Highways  are  found  as  Sections 
29  to  34,  inclusive,  of  Article  IV.  These  provisions  are  simi 
lar  to  those  contained  in  Section  44a  of  Article  IV  of  the 
Constitution  of  1875,  adopted  in  1928. 

Under  each  Constitution  the  State  Highway  Commission  has 
been  endowed  with  broad  discretionary  powers  in  the  use  of  the 
funds  provided  for  enumerated  purposes  in  connection  with  the 
location,  construction  and  maintenance  of  state  highways. 

These  provisions  are  quite  lengthy  and  are  not  set  out  here, 
except  that  your  attention  is  directed  to  one  significant 
change  appearing  as  a part  of  Section  29  of  Article  IV  of  the 
Constitution  of  Missouri  of  1945,  relating  to  the  authority  of 
the  Highway  Commission,  and  reading  as  follows: 

" * * * It  shall  have  authority  over  and 
power  to  locate,  relocate,  design  and  main- 
tain all  state  highways;  and  authority  to 
construct  and  reconstruct  state  highways, 
subject  to  limitations  imposed  by  law  as  to 
the  manner  and  means  of  exercising  such  au- 
thority; * * *"  (Emphasis  ours.) 

You  will  immediately  note  that  the  new  matter  added  in 
the  current  Constitution  secures  to  the  General  Assembly  the 
power  to  enact  laws  imposing  limitations  and  conditions  upon 
the  manner  and  means  of  the  exercise  of  the  authority  granted 
to  the  State  Highway  Commission. 

It  is  conceded  that  under  the  provisions  of  the  Constitu- 
tion of  Missouri  of  1875  the  State  Highway  Commission  was  not 
subjected  to  the  provisions  of  the  State  Purchasing  Agent  Act 
of  1933  with  respect  to  its  contracts  for  materials  and  sup- 
plies, etc.,  incident  to  the  actual  construction  and  mainte- 
nance of  state  highways.  It  was  so  held  in  the  case  of  State 
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ex  rel.  v.  Smith,  67  S.  W.  (2d)  50.  We  quote  from  the  case 
mentioned: 

" * * * jn  such  inquiry  it  is  to  be  postu- 
lated that  the  Legislature  was,  in  passing 
the  later  act,  seeking,  just  as  in  obedi- 
ence to  the  constitutional  mandate  it  sought 
to  do  in  the  enactment  of  the  Highway  Act, 
to  observe  the  intent  of  the  mandate  with 
respect  to  the  control  by  the  commission  of 
its  purchases,  together  with  the  incidents 
thereof,  of  road  material,  and  to  aid,  not 
hinder,  the  carrying  out  of  that  intent.  The 
mandatory  power  conferred  by  the  constitu- 
tional amendment  is  plenary  in  respect  of  the 
commission's  power  to  purchase  road  construc- 
tion material  for  the  purposes  stated  therein. 

The  grant  conferring  this  power  contains  no 
delegation  to  the  Legislature,  or  authority 
for  legislative  delegation,  of  that  power  or 
any  part  of  it  to  any  other  state  officer  or 
agent.  Results  of  the  application  of  the 
State  Purchasing  Agent  Act  upon  the  commis- 
sion's purchases  of  road  construction  materials, 
such,  among  others,  as  the  duplication  of  work 
and  of  records  to  be  kept,  which  would  ensue 
in  both  the  highway  department  and  in  such 
agent's  department  will  be  passed.  It  need 
only  be  noted  that  the  negotiation  of  a pur- 
chase by  advertisement  for  bids  and  the  accept- 
ance of  the  bid  and  the  entering  accordingly 
into  a contract  in  writing  are  parts  of  the 
transaction  and  together  constitute  the  pur- 
chase, and  that  the  commission  cannot  be  shorn 
of  any  part  of  its  plenary  discretion  and  power 
in  the  premises.  Said  Purchasing  Agent  Act  not 
only  purports  to  apply  to  supplies,  but  defines 
that  term  to  mean  'supplies,  materials,  equip- 
ment,' etc.,  and  is  in  seeming  conflict,  in  re- 
spect of  materials,  with  said  Highway  Act,  and 
also,  if  construed  to  include  materials  pur- 
chased for  highway  construction,  would  impinge 
on  said  constitutional  amendment,  a result  which 
should  not  be  regarded  as  according  with  the 
legislative  intent.  In  such  situation  subsid- 
iary rules  of  statutory  construction  need  be 
invoked. " 

Following  this  statement,  the  court  cited  applicable  rules 
of  statutory  construction,  and  thereafter  arrived  at  the  follow- 
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ing  conclusion: 

"In  view  of  these  considerations  and  the 
established  rules  of  construction  to  which 
reference  has  been  made,  it  seems  altogether 
clear  that  the  purchase  represented  by  the 
claim  in  suit  does  not  come  within  the  opera- 
tive effect  of  the  State  Purchasing  Agent 
Act  aforesaid,  and  that  the  relator  herein 
was  and  is,  under  the  controlling  law,  en- 
titled to  the  warrant  sought  at  the  hands  of 
the  respondent." 

It  will  be  remembered  that  this  case  was  decided  under  a 
constitutional  provision  which  did  not  contain  the  grant  of 
authority  found  in  Section  29  of  Article  IV  of  the  Constitu- 
tion of  Missouri  of  1945,  quoted  supra.  It  will  also  be  re- 
membered that  the  decided  case  involved  only  the  purchase  of 
certain  materials  incident  to  the  actual  construction  of  a 
state  highway.  The  Supreme  Court  of  Missouri  recognized  this 
distinction  in  the  case  mentioned,  as  is  apparent  from  the 
following  portion  of  the  opinion,  1.  c.  57: 

"The  Purchasing  Agent  Act  discloses  on  its 
face  that  it  was  intended  to  apply  to  some 
extent  to  the  state  highway  commission,  as 
the  commission  is  specifically  mentioned  in 
the  provision  which  requires  that  one  of  its 
members  in  conjunction  with  representatives 
of  other  designated  departments  and  institu- 
tions act  with  the  state  purchasing  agent  in 
the  adoption  and  promulgation  of  certain 
standards  relative  to  supplies.  Also  the 
commission  is  referred  to  by  necessary  impli- 
cation elsewhere  in  the  act.  Granting  that, 
we  are  in  this  proceeding  concerned  with  only 


the  effect 

of 

the  act  with 

respect  to 

its 

operation  vel 

non  upon  the 

purchases 

by 

the 

commission 

of 

materials  for 

use  in  road 

con- 

struction, 

as 

only  such  are 

invo Ived 

in 

the 

claim  in  suit 

. " (Emphasis 

ours . ) 

Here  at  least  is  a strong  intimation  that  had  the  action 
then  before  the  court  been  one  in  which  it  was  sought  to  apply 
the  provisions  of  the  State  Purchasing  Agent  Act  of  1933  to  a 
purchase  of  an  item  not  directly  connected  with  actual  highway 
construction,  a different  result  might  have  been  reached.  The 
provision  referred  to  in  the  above  quotation,  relative  to  the 
requirement  that  one  of  the  members  of  the  State  Highway  Com- 
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mission  act  in  conjunction  with  representatives  of  other  desig- 
nated departments  and  institutions  in  the  adoption  and  promulga- 
tion of  certain  standards  relative  to  supplies,  has  been  carried 
forward  into  S.C.S.S.B.  NO.  297  , appearing  as  a part  of  Section 
70.  It  reads,  in  part,  as  follows: 

" * * * jn  the  preparation  of  such  rules, 
regulations,  classifications,  standards  and 
specifications,  the  purchasing  agent  shall 
consult  with  and  have  the  assistance  of  a 
committee  to  be  appointed  by  the  governor 
and  to  consist  of  one  representative  from 
the  department  of  highways,  one  from  the  de- 
partment of  education,  one  from  the  depart- 
ment of  public  health  and  welfare, and  two 
representing  other  departments.  * * *" 

(Emphasis  ours.) 

The  retention  of  this  provision  and  the  fact  that  at  no 
place  in  the  entire  statutory  provisions  relating  to  the  Divi- 
sion of  Procurement  has  the  Department  of  Highways  been  exempted 
indicate  to  us  a legislative  intent  that,  in  so  far  as  is  per- 
mitted by  the  Constitution  of  1945,  all  purchases  of  materials 
and  supplies  must  be  made  through  the  Division  of  Procurement. 

CONCLUSION 


In  the  premises , we  are  of  the  opinion  that  the  State  High- 
way Commission  is  not  required  to  acquire  through  the  Division 
of  Procurement  materials  and  supplies  directly  incident  to  the 
construction  and  maintenance  of  state  highways. 

We  are  of  the  further  opinion  that  all  supplies  and  mate- 
rials, including  printing  and  binding,  which  are  not  to  be  used 
directly  by  the  Department  of  Highways  for  the  actual  construc- 
tion and  maintenance  of  state  highways , but  which  are  merely 
incident  to  the  operation  of  the  department,  are  to  be  acquired 
through  the  Division  of  Procurement. 

Respectfully  submitted, 


APPROVED : 


WILL  F.  BERRY,  JR. 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


WFB : HR 


TAXATION: 

AND  REVENUE: 


In  re:  Five  questions  on  taxing  intangible  personal 
property  under  H.  C.  S.  H.  B.  No.  868. 


February  4,  1947 


Mr.  M.  E.  Morris 
Director,  Department  of  Revenue 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Morris: 

This  will  acknowledge  your  letter  requesting  an  official 
opinion  on  the  questions  submitted  in  an  enclosed  letter  from 
Prentice-Hall,  Inc.  The  letter  from  Prentice-Hall,  in  part, 
reads : 


"Numerous  questions  are  arising  concerning 
interpretation  of  the  new  Missouri  intang- 
ibles tax.  We  should  appreciate  your  advice 
concerning  a few  of  these  at  this  time. 

Please  tell  us: 

" l.-How  is  yield  to  be  determined  on  accounts 
receivable?  (Is  it  based  on  gross  proceeds, 
or  on  interest  or  net  earnings  exclusively, 
and  if  so  how  is  the  net  figure  determined?) 

"2. -In  the  case  of  equitable  or  beneficial 
interests — 

" (a)  if  fiduciary  having  the  intangibles 
resides  in  Missouri  and  beneficiary  re- 
sides outside  Missouri,  is  the  fiduciary 
required  to  report  and  pay?  How  about 
the  beneficiary? 

"b)  if  fiduciary  resides  and  intangibles 
are  kept  outside  Missouri,  and  beneficiary 
resides  in  Missouri,  who,  if  anyone,  is 
taxable? 

" (c)  if  intangibles  are  kept  in  Missouri 
but  fiduciary  and  beneficiary  reside  out- 
side Missouri,  does  tax  apply? 

" (d)  suppose  two  of  joint  fiduciaries  reside 
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in  Missouri  and  two  of  them  outside,  which 
fiduciary  or  fiduciaries  report  taxable 
property? 

" (e)  Can  you  illustrate  the  computation 
of  tax  on  'proportionate'  amount  of  yield 
on  underlying  intangibles  held  by  fiduciaries 
as  noted  in  Item  4 of  'Explanation  for 
Taxpayers? ' " 

In  this  opinion  the  questions  submitted  in  the  quoted  letter 
will  be  answered  in  the  order  they  appear. 


I. 

The  first  question  relates  to  the  determination  of  the  yield  on 
accounts  receivable. 

The  63rd  General  Assembly  by  the  passage  of  H.C.S.H.B.  No.  868 
adopted  a completely  new  scheme  for  the  taxation  of  intangible  pers- 
onal property.  Consequently  we  must  look  to  the  provisions  of  that 
act  to  answer  the  questions  herein  submitted. 

In  answer  to  the  first  question,  we  direct  your  attention  to 
subsection  (C) , Section  1,  of  H.C.S.H.B.  No.  868  which  provides: 

"Yield  means  the  aggregate  proceeds  received  as 
a result  of  ownership  or  beneficial  interest  in 
intangible  property  whether  received  in  money, 
credits  or  property  exclusive  of  any  return  of 
capital. " 

Section  1 of  S.  B.  No.  466  which  was  also  enacted  by  the  63rd 
General  Assembly  provides: 

"The  terms  'yield'  or  'annual  yield'  as 
used  in  any  law  heretofore  enacted  impos- 
ing a tax  upon  intangible  personal  prop- 
erty pursuant  to  Article  10,  Section  4, 
of  the  Constitution  of  Missouri,  shall 
mean  the  aggregate  proceeds  received  as  a 
result  of  ownership  or  beneficial  interest 
in  intangible  property  whether  received  in 
money,  credits  or  property,  exclusive  of 
any  return  of  capital,  and  less  the  amount 
of  interest  required  to  be  credited  by  the 
owner  thereof,  during  the  preceding  calendar 
year,  to  reserve  liabilities  of  the  owner 
maintained  under  the  statutes  of  this  state." 
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We  observe  that  in  the  above  quoted  sections  the  words  "aggreg- 
ate proceeds"  are  used  in  defining  the  term  "yield".  In  Volume  2, 
Words  and  Phrases,  Perm.  Ed. , the  word  "aggregate"  is  defined  at 
page  801  as  follows: 

"'Aggregate'  is  defined  as  a sum,  mass  or 
assemblage  of  particulars;  a total  or  gross 
amount.*  * *Chapin  v.  Wilcox,  46  P.  457,  458, 

114  Cal.  498." 

In  view  of  the  above  definition  we  believe  that  the  yield  on 
accounts  receivable  is  based  on  the  gross  proceeds  of  such  accounts. 

II. 

In  answer  to  part  (a)  of  the  second  question  relating  to  payment 
of  a tax  on  intangible  personal  property  held  by  a fiduciary  in  this 
state  where  the  beneficiary  resides  outside  the  state,  we  invite  your 
attention  to  the  relevant  provisions  of  H.C.S.H.B.  No.  868. 

Subsection  (D) , Section  1 of  said  act,  in  part,  provides: 

"*  * *A11  intangible  property  of  persons  residing 
in  other  states  used  in  or  arising  out  of  business 
transacted  in  this  state  by,  for  or  on  behalf  of 
such  non-resident  persons  shall  be  taxed  on  the 
annual  yield  thereof,  and  the  taxable  situs  shall 
be  the  location  of  the  business.*  * *" 

Section  6 of  this  act,  in  part,  provides: 

"Intangible  personal  property  shall  be  deemed 
to  have  a taxable  situs  in  this  state  for  the 
purpose  of  being  subject  to  a property  tax  for 
the  year  1947  and  each  succeeding  year,  where, 
at  any  time  during  the  calendar  year  preceding 
the  year  for  which  the  property  is  subject  to 
said  tax,  the  legal  title  thereto  is  owned  by 
a person  domiciled  in  this  state,*  * *" 

In  reading  the  above  quoted  portions  of  the  act  we  believe  that 
where  the  intangible  property  was  used  in  or  arose  out  of  business 
transacted  in  this  state  and  the  legal  owner  of  such  property  was 
domiciled  in  this  state,  it  is  subjected  to  the  tax  based  on  its 
yield  and  the  tax  would  be  paid  by  the  fiduciary  who  is  the  legal 
owner.  The  beneficiary  residing  outside  the  state  would  not  have 
to  file  a return  or  pay  any  tax. 

III. 

In  answer  to  part  (b)  of  the  second  question  relating  to  payment 
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of  a tax  on  intangible  property  located  outside  the  state  where  the 
beneficiary  resides  within  the  state  but  the  fiduciary  and  intang- 
ibles are  outside  the  state,  reference  is  again  made  to  subsection 
(D) , Section  1 of  the  act  which,  in  part,  provides: 

" * * *A11  intangible  property  of  persons 

residing  in  other  states  used  in  or  arising 

out  of  business  transacted  in  this  state  by, 

for  or  on  behalf  of  such  non-resident  persons 

shall  be  taxed  on  the  annual  yield  thereof, 

and  the  taxable  situs  shall  be  the  location  of  the 

business.*  * *" 

Section  6 of  the  act  further  provides : 

"*  * *jn  an  cases  where  the  legal  title  is  not 
held  in  this  state  the  person  holding  the  equit- 
able title  or  beneficial  interest  shall  be  liable 
for  the  tax.*  * *" 

Under  the  above  quoted  portions  of  the  act  we  believe  that 
where  the  intangible  property  has  acquired  a business  situs  in 
Missouri,  the  beneficiary  holding  the  equitable  title  or  benefi- 
cial interest  would  be  liable  for  the  tax  where  the  fiduciary 
holding  the  legal  title  resides  outside  the  state. 

There  is  one  exception  to  the  taxing  of  intangible  property 
which  is  located  outside  the  state.  Subsection  (D) , Section  1 of 
the  act,  in  part,  provides: 

"*  * *ah  intangible  personal  property  of 
persons  residing  in  this  state  but  used  in 
or  arising  out  of  business  transacted  out- 
side of  this  state  by,  for  or  on  behalf  of 
such  persons  and  taxed  in  such  other  state 
or  states  shall  not  be  subject  to  the  in- 
tangible property  tax  in  this  state.*  * *" 

Therefore,  we  conclude  that  intangible  personal  property  located 
outside  the  state  would  be  taxable  and  the  beneficiary  residing  in 
the  state  would  be  liable  for  the  tax  unless  the  property  was  used 
in  or  arose  out  of  business  transacted  outside  the  state  and  was 
taxed  in  such  other  state  or  states. 


IV. 

In  answer  to  part  (c)  of  the  second  question  relating  to  tax- 
ing intangible  personal  property  located  in  Missouri  where  the 
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fiduciary  and  beneficiary  reside  outside  the  state,  reference  is 
again  made  to  Subsection  (D) , Section  1 of  the  act,  which,  in  part, 
provides : 

"*  * *A11  intangible  property  of  persons 
residing  in  other  states  used  in  or  aris- 
ing out  of  business  transacted  in  this  state 
by,  for  or  on  behalf  of  such  non-resident 
persons  shall  be  taxed  on  the  annual  yield 
thereof,  and  the  taxable  situs  shall  be  the 
location  of  the  business.*  * *" 

If  the  property  had  a business  situs  in  Missouri  it  would  be 
taxable  on  the  basis  of  its  yield. 


V. 

Part  (d)  of  the  second  question  asks  who  should  make  the  return 
on  taxable  intangible  personal  property  which  is  held  jointly  by 
fiduciaries  residing  within  and  outside  the  state. 

This  department  has  held  in  an  opinion  submitted  to  Mr . M.  E. 
Morris,  Director  of  Revenue,  that  were  intangible  property  is  held 
under  a joint  ownership  by  persons  residing  within  the  state,  the 
return  of  such  property  should  be  made  by  the  joint  owners.  How- 
ever, where  the  intangible  property  is  held  by  joint  fiduciaries 
residing  within  and  outside  the  state  we  believe  that  the  joint 
fiduciaries  residing  within  the  state  would  be  the  proper  persons 
to  make  the  return  and  would  be  primarily  liable  for  payment  of  the 
tax.  It  is  our  opinion  that  such  a procedure  is  indicated  in  Sec- 
tion 6 of  the  act,  which,  in  part,  provides: 

" * * *In  all  cases  where  both  the  persons 
holding  or  owning  the  legal  title  and  the 
equitable  title  or  beneficial  interest  in 
the  same  property  are  domiciled  in  this 
state,  only  the  holder  of  the  legal  title 
shall  be  liable  for  such  tax.*  * *" 

Under  the  above  quoted  provision  the  holder  of  the  legal  title 
to  intangible  property  is  primarily  liable  for  the  tax,  as  between 
him  and  the  person  holding  the  equitable  title  or  beneficial  in- 
terest, where  both  reside  within  the  state.  We  believe  that  as 
among  joint  fiduciaries  residing  within  and  outside  the  state,  the 
fiduciaries  residing  within  the  state  having  under  their  control 
intangible  personal  property  used  in  or  arising  out  of  business 
transacted  within  the  state  would  be  primarily  liable  for  filing 
the  return  of  such  property. 
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VI. 

In  part  (e)  of  the  second  question  it  is  asked  that  a comput- 
ation of  a tax  on  the  proportionate  amount  of  yield  on  underlying 
intangibles  held  by  fiduciaries  be  illustrated.  This  question  is 
asked  with  particular  reference  to  Item  4 under  "Explanation  for 
taxpayers"  appearing  on  the  back  of  Form  40-1,  which  is  the  intan- 
gible property  tax  return  form.  Item  4,  in  part,  reads: 

"*  * *' yield'  in  the  case  of  fixed  or  stipulated 
payments  made  as  a result  of  a beneficial  or 
equitable  ownership  shall  be  determined  to  be 
the  proportionate  amount  of  yield  produced  on 
the  underlying  intangible  property  held  by  the 
fiduciary.*  * *" 

The  above  quoted  portion  of  Item  4 was  apparently  drawn  with 
the  provision  of  Section  5 of  H.C.S.H.B.  No.  868  in  mind. 

Section  5 provides : 

"The  tax  for  the  year  1947  and  each  suc- 
ceeding year  shall  be  apportioned  among 
those  persons  who  during  the  preceding 
calendar  year  held  or  acquired  the  legal 
title  to  or  equitable  title  or  beneficial 
interest  in  intangible  personal  property 
subject  to  the  property  tax  provided  by 
Section  4 of  this  Act,  according  to  the 
part  of  the  entire  yield  of  such  property 
which  they  respectively  received  during 
the  preceding  calendar  year,  and  each  such 
person  shall  be  liable  for  his  resultant 
portion  of  said  tax."  (Emphasis  ours). 

Under  the  above  section  a person  is  only  required  to  pay  the 
tax  on  the  yield  actually  received  from  intangible  personal  property 
held  during  the  preceding  calendar  year  in  any  capacity  as  set  forth 
in  the  section. 

For  example,  assume  that  a resident  of  Missouri  owns  intang- 
ible personal  property  for  nine  months  of  the  calendar  year  1946, 
during  which  yield  amounting  to  $100.00  is  received.  Further 
assume  that  such  intangible  personal  property  is  transferred 
during  the  calendar  year  1946  to  another  resident  of  Missouri, 
who  subsequently  during  the  calendar  year  1946  receives  yield 
upon  the  same  intangible  personal  property  amounting  to  $50.00. 

In  these  circumstances  the  first  taxpayer  mentioned  would,  for 
the  taxable  year  1947,  owe  intangible  personal  property  tax 
amounting  to  4 per  cent  of  the  yield  received  by  him  during  the 
calendar  year  1946,  that  is  to  say,  4 per  cent  of  $100.00,  or 
$4.00  in  tax.  The  other  taxpayer  would,  for  the  taxable  year 
1947,  be  subject  to  tax  upon  the  proportionate  part  of  the 
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yield  received  by  him  during  the  calendar  year  1946,  that  is  to  say, 
4 per  cent  of  $50.00,  or  $2.00  in  tax. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that:  (1)  The 
yield  on  accounts  receivable  is  based  upon  the  gross  proceeds  of 
such  accounts.  (2)  Where  the  fiduciary  holding  intangible  property 
resides  in  Missouri  and  the  beneficiary  resides  outside  of  Missouri, 
the  fiduciary  would  be  liable  for  the  tax  on  the  intangible  prop- 
erty he  holds,  provided  it  has  a business  situs  in  the  state  by 
being  used  in  or  arises  out  of  business  transacted  within  the  state. 
(3)  Where  the  fiduciary  and  intangible  personal  property  are  out- 
side the  state  the  beneficiary  residing  within  the  state  would  be 
liable  for  payment  of  the  tax  as  provided  in  H.C.S.H.B.  No.  868 
except  when  such  intangible  property  was  used  in  or  arose  out  of 
business  transacted  outside  of  the  state  by,  for  or  on  behalf  of 
the  beneficiary  residing  within  the  state,  and  is  taxed  by  such 
other  state  or  states  in  which  it  was  located.  (4)  Where  the  in- 
tangible property  is  located  in  Missouri  but  the  fiduciary  and 
beneficiary  reside  outside  of  Missouri,  the  property  would  be  tax- 
able if  it  had  a business  situs  in  this  state.  (5)  Where  the 
property  is  held  by  join£  fiduciaries  residing  within  and  outside 
the  state,  the  joint  fiduciaries  residing  within  the  state  would 
be  primarily  liable  for  filing  of  the  return  and  payment  of  the 
tax. 


Respectfully  submitted, 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


RFT :mw 


RICHARD  F . THOMPSON 
Assistant  Attorney  General 


DIVISION  OF  PROCUREMENT: 


Purchases  of  paper  from  State  Paper 
Procurement  Revolving  Fund. 


June  18,  1947 


Mr.  M.  E.  Morris,  Director 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  inquiry  of  recent  date,  request- 
ing an  official  opinion  of  this  office,  and  reading  as  follows: 

"House  Bill  172,  enacted  by  the  Sixty-fourth 
General  Assembly,  Section  3.161  and  3.162  of 
Page  11,  appropriates  $25,000.00  to  be  set 
up  as  a state  paper  procurement  revolving 
fund  for  the  use  of  the  State  Purchasing 
Agent  for  the  purpose  of  paper  to  be  fur- 
nished by  the  State  Purchasing  Agent,  as  pro- 
vided by  law,  and,  further,  appropriates  from 
the  state  paper  procurement  revolving  fund 
$200,000.00. 

"It  is  my  understanding  that  House  Bill  78, 
which  attempted  to  provide  for  the  fund  men- 
tioned herein,  was  not  finally  passed  by  the 
General  Assembly. 

"S.C.S.S.B.  297,  Section  76  to  84,  inclusive, 
provides  for  the  purchase  of  printing,  et 
cetera,  by  the  State  Purchasing  Agent.  It 
has  been  determined  that  it  is  helpful  to  the 
business  of  the  state,  in  many  cases,  for  the 
State  Purchasing  Agent  to  purchase  paper  and 
advertise  for  the  printing.  It  is  the  inten- 
tion of  the  appropriation  to  which  reference 
is  made  to  provide  funds  for  the  purchase  of 
this  paper  and,  further,  that  the  departments 
utilizing  the  same  shall  pay  for  it  and  that 
the  payment  shall  be  placed  in  the  revolving 
fund  for  the  future  use  of  the  State  Purchas- 
ing Agent  for  the  same  purpose. 
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"Will  you  please  advise  by  memorandum  at 
your  early  convenience  if  it  is  possible 
for  this  operation  to  function  at  this 
time . " 

Sections  3.161  and  3.162  of  House  Bill  No.  172  of  the 
64th  General  Assembly  read  as  follows: 

"Section  3.161.  There  is  hereby  appro- 
priated out  of  the  State  Treasury,  charge- 
able to  the  General  Revenue  Fund,  the  sum 
of  Twenty-five  Thousand  Dollars  ($25,000.00) 
to  be  set  up  as  a State  Paper  Procurement 
Revolving  Fund  for  the  use  of  the  State  Pur- 
chasing Agent,  for  the  purchase  of  paper  to 
be  furnished  by  said  State  Purchasing  Agent 
as  provided  by  law,  for  the  period  beginning 
July  1,  1947  and  ending  June  30,  1948. 

"Section  3.162.  There  is  hereby  appropriated 
out  of  the  State  Treasury,  chargeable  to  the 
State  Paper  Procurement  Revolving  Fund,  for 
the  use  of  the  State  Purchasing  Agent,  for 
the  purchase  of  paper  for  state  printing,  the 
sum  of  Two  Hundred  Thousand  Dollars  ($200,- 
000.00),  or  so  much  thereof  as  maybe  needed 
during  the  period  beginning  July  1,  1947  and 
ending  June  30,  1948." 

House  Bill  No.  78  of  the  64th  General  Assembly,  referred 
to  in  your  letter,  failed  of  final  passage.  Briefly  summarized, 
its  provisions  would  have  repealed  Section  83  of  Senate  Commit- 
tee Substitute  for  Senate  Bill  No.  297  of  the  63rd  General 
Assembly,  and  would  have  authorized  the  State  Purchasing  Agent, 
upon  determination  that  it  would  be  to  the  best  interest  of  the 
State  to  do  so,  to  enter  into  paper  contracts  for  paper  to  be 
used  in  the  public  printing.  The  proposed  bill  would  have  also 
established  a Paper  Procurement  Revolving  Fund,  under  the  ad- 
ministration of  the  State  Purchasing  Agent,  out  of  which  fund 
such  paper  would  have  been  purchased.  After  purchase,  the 
state-owned  paper  would  have  been  furnished  at  cost  to  the  vari- 
ous state  agencies,  and  payment  therefor  out  of  the  appropria- 
tions of  such  state  agencies  would  have  been  deposited  in  the 
state  treasury  to  the  credit  of  the  Paper  Procurement  Revolving 
Fund. 


The  mechanics  of  this  method  of  handling  the  purchase  of 
state  paper  having  failed  by  reason  of  the  failure  of  the  General 
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Assembly  to  pass  the  enabling  act,  it  remains  to  be  determined 
whether  or  not  existing  statutes  would  authorize  the  usage  of 
the  appropriation  made  under  Section  3.161  of  House  Bill  No. 

172  of  the  64th  General  Assembly,  quoted supra,  to  carry  out 
the  purposes  of  the  legislation  which  failed  of  enactment. 

Section  83  of  Senate  Committee  Substitute  for  Senate  Bill 
No.  297  of  the  63rd  General  Assembly  reads  as  follows: 

"Section  83.  The  supply  of  paper  now  on 
hand  in  the  office  of  the  secretary  of  state 
shall  be  transferred  to  the  purchasing  di- 
vision. The  purchasing  agent  shall  require 
state  printing  contractors  to  use  such  paper 
in  the  performance  of  printing  for  the  state 
until  September  1,  1946,  whichever  shall  oc- 
cur first.  Thereafter,  the  contractor  shall 
furnish  the  paper  as  a part  of  the  complete 
printing  job  unless  the  purchasing  agent 
shall  determine  that  it  would  be  to  the  ad- 
vantage of  the  state  to  make  separate  con- 
tracts for  the  paper . " (Emphasis  ours.) 

The  emphasized  portion  of  the  statute  quoted  clearly  au- 
thorizes the  State  Purchasing  Agent  to  enter  into  separate  con- 
tracts for  paper  to  be  used  by  the  various  departments.  How-* 
ever,  such  purchases  of  paper,  as  all  other  purchases  made  for 
such  departments,  would  necessarily  be  chargeable  to  the  appro- 
priations made  to  the  several  departments.  It  will  necessarily 
entail  sufficient  available  appropriations  for  each  of  such  de- 
partments to  make  the  contemplated  purchases.  Under  the  pro- 
posed plan,  the  State  Purchasing  Agent  would  have  had  at  all 
times  available  to  him  amounts  sufficient  to  pay  for  any  pur- 
chases, not  being  dependent  upon  the  several  departmental  ap- 
propriations . The  expenditures  from  the  proposed  fund  would 
have  been  replaced  by  reimbursement  from  the  various  state 
agencies  using  such  paper.  However,  as  has  been  pointed  out 
heretofore,  this  procedure  may  not  now  be  followed  in  the 
absence  of  statutory  authority. 

It  might  be  thought  that  the  appropriation  of  $25,000.00 
made  under  Section  3.161  of  House  Bill  No.  172  of  the  64th  Gen- 
eral Assembly  might  serve  as  an  initial  sum  to  be  expended  by 
the  State  Purchasing  Agent,  even  though  not  subject  to  replace- 
ment as  a revolving  fund.  We  do  not  believe  this  to  be  true, 
as  a "fund"  may  not  be  created  as  a part  of  an  appropriation 
bill.  Establishment  of  a "fund"  amounts  to  a legislative  act, 
and  this  may  not  be  done  in  an  appropriation  bill.  We  quote 
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from  State  v.  Canada,  113  S.  W.  (2d)  783,  1.  c.  790,  wherein 
the  court  stated: 

" * * * The  proviso  in  the  1935  act  which 
attempts  to  limit  the  authority  of  the  board 
of  curators  to  the  payment  of  the  difference 
between  the  tuition  in  Missouri  and  in  the 
adjacent  States  is  unconstitutional  and  void. 

A general  statute  (section  9622,  R.  S.  1929 
(Mo.  St.  Ann.  sec.  9622,  p.  7328))  authorizes 
the  board  of  curators  of  Lincoln  University 
to  pay  the  reasonable  tuition  fees  of  negro 
residents  of  Missouri  for  attendance  at  the 
university  of  any  adjacent  state.  This  stat- 
ute cannot  be  repealed  or  amended  except  by 
subsequent  general  legislation.  Legislation 
of  a general  character  cannot  be  included  in 
an  appropriation  bill.  To  do  so  would  vio- 
late section  28  of  article  4 of  the  Constitu- 
tion, which  provides  that  no  bill  shall  con- 
tain more  than  one  subject  which  should  be 
clearly  expressed  in  its  title.  There  is  no 
question  but  what  the  mere  appropriation  of 
money  and  the  amendment  of  section  9622,  a 
general  statute  granting  certain  authority 
to  the  board  of  curators,  are  two  different 
and  separate  subjects.  State  ex  rel.  Davis 
v.  Smith,  335  Mo.  1069,  75  S.  W.  2d  828; 

State  ex  rel.  Hueller  v.  Thompson,  316  Mo. 

272,  289  S.  W.  338.  * * *" 

CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  the  mechanics 
of  the  State  Paper  Procurement  Revolving  Fund,  as  contemplated 
by  the  concurrent  passage  of  House  Bills  Nos.  78  and  172  of  the 
64th  General  Assembly,  are  not  operative  at  this  time  by  reason 
of  the  failure  of  passage  of  House  Bill  No.  78. 

Respectfully  submitted. 


APPROVED: 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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DEPARTMENT  OP  REVENUE! 


Effect  and  meaning  of  Senate  Bill  No.  143 
of  the  64th  General  Assembly  relating  to 
the  duties  and  responsibility  of  the 
Director  of  Revenue  and  the  duties  of  the 
subordinates  thereunder. 


July  3,  1947 


Mr*  M,  Morris,  Director, 
Department  of  Revenue, 
Jefferson  Gity,  Missouri* 


Dear  Mr.  Morris t 

i 

This  Is  in  reply  to  your  letter  of  May  29,  1947,  wherein  you 
requested  an  opinion  of  this  department  with  reference  to 
Senate  Bill  No,  143  of  the  64th  General  Assembly  relating 
to  certain  duties  of  the  Director  of  Revenue.  Said  letter 
reads  as  follows: 

*1  have  read  with  interest  an  opinion  written 
by  Assistant  Attorney  General  G.  V,  Crowley, 
answering  certain  questions  raised  by  the  Director 
of  the  Department  of  Business  and  Administration  in 
connection  with  his  duties  as  provided  by  Senate 
Bill  348. 

"Senate  Bill  143  of  the  64th  General  Assembly 
repeals  certain  sections  of  Senate  Bill  297.  passed 
by  the  Slaty* third  General  Assembly,  end  sets  out 
the  duties  of  the  Director  of  Revenue,  Sub -para- 
graph (B)  of  Section  4 provides  that  the  Director 
of  Revenue  shall  procure  supplies,  ate.,  and  does 
not  contain  the  wording  ’on  requisition  of  the 
heads  of  the  various  divisions'  following  the  word 
’procure*,  which  Is  the  subject  of  the  opinion 
referred  to.  Will  you  pleaee  advise  if  this  addi- 
tion would  permit  the  same  interpretations  as  to 
the  duty  of  the  Director,  ' 

"One  division  of  this  Department  is  tbs  Division 
of  Public  Buildings,  whloh  is  controlled  by  a 
Board  of  Public  Buildings  and  administered  by  a 
Director,  appointed  by  the  Board  of  Publlo  Build- 
ings, It  would/ seem,  therefore  that  the  Direetor 
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of  Revenue  would  not  be  required  to  procure  sup- 
plies, approve  contractual  services,  etc.,  for 
this  Division  as  a practical  matter*  X would 
appreciate  Information  on  this  pbint* 

nSub-paragraph  (N)  of  Senate  Bill  143  provides 
that  the  Director  of  Revenue  * shall  receive 

all  appropriations  to  the  Department ....  * 

and  shall  be  respohsible  for  the  disbursement 
and  expenditure  .thereof  ,M 

"The  ourrent  appropriation  for  the  Collection 
Division  is  made  to  the  State  Department  of 
Revenue  to  the  use  of  the  Director  thereof. 

The  appropriation  for  the  Procurement  Division, 
the  Division  of  Budget  and  Comptroller,  the 
Division  of  Public  Buildings,  the  State  Tax 
Commission  and  the  Board  of  Fund  Commissioners 
did  not  contain  this  provision*  The  Comptroller 
and  Purchasing  Agent  are  appointed  by  the 
Governor  with  the  consent  of  the  Senate  and, 
while  Senate  Bill  143  places  the  responsibility 
for  the  appropriation  upon  the  Director  of 
Revenue,  House  Bill  172,  which  appropriates 
the  money r would  seem  to  indicate  that  it  is 
the  intention  of  the  Legislature  to  limit  this 
responsibility  to, the  Collection  Division. 

"I  would  appreciate  an  interpretation  on  this 
matter.” 


Your  first  question  contained  in  the  second  paragraph  may  be 
stated  thuslyj  Under  Subsection  (b)  of  Section  4 of  Senate 
Bill  No,  143  of  the  64th  General  Assembly  is  it  mandatory 
that  the  Director  of  Revenue  procure  the  items  listed,  or  may 
he  delegate  this  procurement  to  the  various  divisional  heads? 
Subsection  (b)  of  Section  4 of  Senate  Bill  143  passed  by  the 
64th  General  Assembly  says:  The  Director  of  Revenue  shall: 

” «■  f (b)  procure,  either  through 
the  purchasing  agent,  or  by  other  means 
authorised  by  law,  supplies,  material, 
equipment  or  contractual  services  for 
the  department  of  revenue  and  for  each 
division  in  the  department;  # # *■  «r 

In  your  request  you  referred  to  an  opinion  of  this  department 
written  by  Mr,  0.  W.  Crowley  under  date  of  April  28,  1947  to 
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Honorable  Bert  Cooper,  Director,  Department  of  Business  and 
Administration  relating  to  his  duties  as  provided  by  Senate 
Bill  No,  348  of  the  63rd  General  Assembly,  For  the  purpose 
of  our  immediate  question  the  provisions  of  this  bill  as  it 
relates  to  pertain  duties  of  the  Director  of  Business  and 
Administration  are  quite  similar  to  the  provisions  of  Senate 
Bill  No,  143  relating  to  the  duties  of  the  Director  of 
Revenue,  and  in  order  to  possibly  draw  an  analogy  between  the 
two  we  direct  our  attention  to  certain  provisions  of  both  bills, 
and  to  what  the  above  mentioned  opinion  held  with  reference 
to  such  provisions.  In  line  with  the  reasoning  of  said  opinion 
there  is  no  provision  in  Senate  Bill  143  declaring"  a penalty 
against  the  Director  of  Revenue,  or  Which  renders  his  actions 
illegal  or  void  as  a consequence  of  failure  to  comply  literally 
with  the  terms  of  said  Subsection  (b)  of  Section  4 of  said 
bill,  which  there  should  be  in  order  for  said  section,  or  any 
part  thereof,  to  be  mandatory. 

We  think  the  above  mentioned  opinion  of  G*  W,  Crowley  possesses 
sufficient  authority  and  has  accurately  presented  the  law  as 
to  whether  in  construction  of  statutes  those  statutes  are  to 
be  treated  as  mandatory.  Suffice  it  to  say  that  we  think  the 
rule  generally  as  to  such  statutory  construction  may  be  expres- 
sed as  was  stated  by  the  court  in  State  v.  Bird  244  3,  W,  938 
where  they  said  at  l,c,  939: 

M Under  a more  general  rule,  this  con- 
struction may  be  sustained,  in  that, 
if  a statute  merely  requires  certain 
things  to  be  done  and  nowhere  prescribes 
the  result  that  shall  follow  if  such 
things  are  not  .done,  then  the  statute 
should  be  held  to  be  directory.  The 
rule  thus  stated  is  in  harmony  with 
that  other  well-recognized  canon  that 
statutes  directing  the  mode  of  proceed- 
ings by  public  officers  are  to  be  held 
to  be  directory  and  are  not  to  be 
regarded  as  essential  to  the  validity 
of  a proceeding  unless  it  be  so  declar- 
ed by  the  law,  StAte  v,  Cooke,  14  Barb, 

(N,Y.)  259,  By  this  we  mean  that  if  a 
fair  consideration  of  the  statute  shows 
that,  unless  the  Legislature  intended 
compliance  with  the  proviso  to  be 
essential  to  the  validity  of  the  proce- 
eding, which  nowhere  appears,  then  it 
is  to  be  regarded  as  merely  directory. 

People  v,  Thompson,  67  Cal,  627,  9 Pac, 

833 | Kenfield  v,  Irwin,  52  oal.  164} 

Westbrook  v.  Rosborough,  14  Cal0  180; 

Jones  v.  State,  1 Kan.  273.'* 
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We  belie v©  then  that  the  paragraph  answering  the  related  ques- 
tion in  the  opinion  directed  to  the  Director  of  Business  and 
Administration  may  be  used  for  the  purpose  of  this  opinion 
so  as  to  read;  it  would  be  reasonable  to^ conclude,  we  think, 
that  since  there  is  no  other  clause  or  sentence  in  Section  4 
of  Senate  Bill  No,  143  making  Section  4,  or  the  results  of 
the  authority  therein  directed  to  be  used,  invalid,  if  not 
carried  out  precisely  as  stated,  and  under  the  above  cited 
authority,  distinguishing  between  mandatory  and  directory 
statutes.  Subsection  (b)  of  Section  4 of  said  Senate  Bill 
143  Is  directory  and  not  mandatory. 

In  Kadane  v,  Clark  134  S*  W.  448  the  Texas  Court  of  Civil 
Appeals  said  at  l,c,  436: 

"‘Procure’  has  many  meanings  as  disclosed 
by  the  dictionary.  Among  other  things  it 
I means  ’to  bring  into  possession— to  acquire; 

to  cause— to  bring  about;  to  solicit— entreat,*" 

Such  a definition  would  indicate  that  the  word  "procure",  as 
used  in  the  statute,  would  not  necessarily  mean  to  personally 
acquire, 

J-t  would  follow  then  that  by  applying  such  construction  to 
Subsection  (b)  of  Section  4,  as  a practical  matter,  the 
Director  of  Revenue  would  not  be  required  to  personally  procure 
the  listed  itSma  of  said  subsection  for  the  various  divisions 
of  his  department,  including  the  Division  of  Public  Buildings, 

The  Director  of  the  Department  of  Revenue  would,  of  course, 
under  Subsection  (b)  be  expected  to  supervise,  and  when 
necessary  check  the  procurement. 

This  and  other  sections  of  the  bill  would  Indicate  that  it 
was  the  intention  of  the  Legislature  to  make  the  Director  of 
Revenue  the  over-all  authority  and  supervisor  over  the 
various  divisions,  whereby  he  may  delegate  certain  authority 
to  the  divisional  heads  and  still  retain  the  necessary  con- 
trol and  supervision.  Any  procurement  by  the  divisional 
heads  would  in  fact  be  the  procurement  and  responsibility 
of  the  director  of  the  department.  The  division  heads  in 
your  department  are  both  in  effect  and  authority  the  agents 
of  the  director  and  as  such  are  acting  for  him. 

The  above  will  in  part  furnish  an  answer  to  your  last  question, 
which  has  to  do  with  the  interpretation  of  Subsection  (n) 
Section  4 of  said  Senate  Bill  143,  Subsection  (n)  says  the 
Director  of  Revenue  ©hall: 

"©■  # * * (n)  receive  ali  appropriations 
to  the  department  of  revenue  for  the  use 
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, of  the  department  of  revenue  and  the 
several  divisions  thereof  and  shall  be 
responsible  for  the  disbursement  and 
expenditure  thereof*" 

As  was  pointed  out  in  your  letter  of  request,  the  current 
appropriation  for  the  Department  of  Revenue  is  provided  for 
in  House  Bill  Ho*  172*  As  will  be  noted  from  a reading  of 
this  billthe  current  appropriation  for  the  Collection  Division 
is  made,  "chargeable  to  the  General  Revenue  Fund,  to  the  State 
Department  of  RevSnde  to  the  use  of  the  Director  thereof,  the 
sum  of  # * «•  * tf,"  fbr  the  purpose  of  paying  salaries,  wages, 
repair  and  replacement  of  property,  operating  expen ses,  etc. 

The  appropriation  for  the  Procurement  Division,  the  Division  of 
Budget  and  Comptroller,  the  Division  of  Public  Buildings,  the 
State  Tax  Commission  and  the  Board  of  Fund  Commissioners  does 
not  contain  the  provision  "to  the  use  of  the  Director  thereof," 
but  merely  reads  "chargeable  to  the  General  Revenue  Fund  the 
sum  of  •&''#  # * #,"  and  then  provides  that  such  sum  is  for  the 
purpose  of  paying  salaries,  wages,  repair  and  replacement  of 
property,  operating  expenses  of  the  division*  Does  the  omis- 
sion of  the  provision,  "to  the  use  of  the  Director  thereof" 
indicate  that  it  is  the  Intention  of  the  Legislature  to  limit 
the  director's  responsibility  to  the  Collection  Division?  We 
feel  the  same  reasoning  can  be  employed  here  as  was  above 
indicated)  namely, that  the  Director  of  Revenue  is  in  charge  of 
the  department  and  the  divisions  therein*  As  such  he  has  the 
general  supervision  and  responsibility  for  each  division*  As 
we  pointed  out  above  with  reference  to  Subseotion  (b)  of  Section 
4,  so  in  our  interpretation  of  Subsection  (n)  must  we  conclude 
that  the  statutes  are  to  be  Interpreted  as  directory  rather 
than  mandatory*  As  such,  the  portions  of  House  Bill  172  relat- 
ing to  the  appropriations  for  the  Procurement  Division,  the 
Division  of  Budget  and  Comptroller,  the  Division  of  Public 
Buildings,  the  State  Tax  Commission  and  the  Board  of  Fund  Com- 
missioners, which  omitted  the  words  "to  the  use  of  the  Director  . 
thereof"  would  not  limit  the  responsibility  of  the  director 
but  would  mean  that  as  to  these  above  named  divisions  the 
appropriation  would  be  to  the  use  of  the  division  and  the 
division  heads  thereof  who  are  in  effect  and  authority  the 
agents  of  the  Director  of  Revenue  subject  to  his  supervisory 
control  and  authority*  The  director  may  delegate  authority  to 
the  division  heads,  but  this  does  not  relieve  him  of  the 
responsibility  for  the  disbursement  and  expenditure  of  the 
appropriations* 

CONCLUSION 

In  view  of  the  above,  it  is  the  opinion  of  this  department  that  the 
terms  and  provisions  of  Subseotion  (b*)  Section  4,  of  Senate  Bill  145 
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of  the  64th  General  Assembly  are  directory  and  not  mandatory* 
Applying  aueh  an  interpretation  it  would  follow  that  the  Director 
of  Revenue  ia  responsible  for,  and  must  maintain  a supervisory 
control  over,  the  procurement  of  supplies,  materials,  equipment  or 
contractural  services  for  the  Department  of  Revenue  and  for  each 
division  in  the  department,  but  may  delegate  the  actual  procurement 
thereof  to  the  proper  divisional  head*  The  same  interpretation 
would  apply  as  to  Subsection  (n)  Section  4,  of  said  Senate  Bill  143, 
and  it  would  follow  that  the  responsibility  for  the  appropriation 
and  the  disbursement  and  expenditure  thereof  is  not  shifted  from  the 
director  by  virtue  of  the  appropriation  bill  No*  172,  but  the  duties 
thereunder  may  be  delegated  to  the  divisional  heads* 


Respectfully  submitted. 


WM,  C.  CQCKRILL, 

Assistant  Attorney  General,, 
* 


APPROVED: 


J.  M*  TAYtOR 
Attorney  General 


Allowable  deductions  by  resident  of 
Missouri  with  respect  to  income  subje 
to  Indiana  gross  income  tax. 


TAXATION  AND  REVENUE: 


July  18,  1947 


Mr.  M.  E.  Morris 
Director  of  Revenue 
Jefferson  City,  Missouri 


FILED 


Dear  Sir: 

Reference  is  made  to  your  letter  of  recent  date,  request- 
ing an  official  opinion  of  this  office,  and  reading  as  follows: 

"It  is  requested  that  you  furnish  this  de- 
partment with  a written  opinion  advising 
whether  or  not  income  on  which  the  Indiana 
gross  income  tax  has  been  paid  is  deductible 
under  Section  11349,  R.  S.,  Missouri,  1939, 
as  revised  by  House  Bill  No.  1000  passed  by 
the  63rd  General  Assembly  of  Missouri." 

You  have  further  informed  us  that  your  inquiry  is  directed 
solely  to  individual  taxpayers,  so  in  the  preparation  of  this 
opinion  we  shall  disregard  provisions  peculiarly  applicable  to 
other  types  of  taxpayers. 

Section  11349,  R.  S.  Mo.  1939,  as  reenacted  in  House  Bill 
No.  676,  and  amended  by  Senate  Committee  Substitute  for  House 
Bill  No.  1000,  both  of  the  63rd  General  Assembly,  reads,  in 
part,  as  follows: 

"In  ascertaining  net  income  there  may  be  de- 
ducted from  gross  income  derived  during  the 
same  period  the  following: 

********** 

"Income  on  which  tax  paid  in  another  state: 

Such  part  of  the  income  in  any  taxable  year, 
on  which  a tax  is  imposed  by  any  other  state 
and  paid  to  such  state,  shall  be  deducted 
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where  such  income  is  included  in  the  taxpay- 
er's return,  but  this  deduction  shall  not  be 
allowed  in  any  case  where  the  net  income  ap- 
plicable to  this  state  shall  be  determined 
by  multiplying  the  total  net  income  by  a 
fraction . " 

The  reference  in  the  quoted  portion  of  the  statute  to  the 
determination  of  the  net  income  applicable  to  Missouri  being 
determined  by  multiplying  the  total  net  income  by  a fraction 
is  inapplicable  to  individual  taxpayers,  and  therefore  we  shall 
disregard  it. 

The  Indiana  Gross  Income  Tax  Act  is  found  as  Sections 
64-2601  to  64-2632,  Burns'  Indiana  Statutes  Annotated.  Subse- 
quent revisions  of  the  original  Act  of  1933  have  been  incor- 
porated herein  where  germane,  the  last  revision  having  occurred 
in  the  Laws  of  Indiana  of  1945,  Chapter  143. 

Section  64-2602,  providing  for  the  levy  of  the  tax,  reads, 
in  part,  as  follows: 

"There  is  hereby  imposed  a tax  upon  the  re- 
ceipt of  gross  income,  measured  by  the  amount 
or  volume  of  gross  income,  and  in  the  amount 
to  be  determined  by  the  application  of  rates 
on  such  gross  income  as  hereinafter  provided. 

Such  tax  shall  be  levied  upon  the  receipt  of 
the  entire  gross  income  of  all  persons  resi- 
dent and/or  domiciled  in  the  state  of  Indiana, 
except  as  herein  otherwise  provided;  and  upon 
the  receipt  of  gross  income  derived  from  ac- 
tivities or  businesses  or  any  other  source 
within  the  state  of  Indiana,  of  all  persons 
who  are  not  residents  of  the  state  of  Indiana , 

* * *"  (Emphasis  ours.) 

Section  64-2605,  relating  to  deductions  which  may  be  allowed, 
reads,  in  part,  as  follows: 

" (a)  In  computing  the  amount  of  tax  imposed 
under  the  provisions  of  this  act,  for  any  year, 
there  shall  be  deducted  by  any  taxpayer  who  is 
a retail  merchant  as  defined  in  this  act,  an 
amount  of  three  thousand  dollars  ($3,000)  from 
that  part  of  his  income  derived  from  selling 
at  retail,  as  defined  in  this  act.  * * * 


Mr.  M.  E.  Morris 


-3- 


" (b)  In  computing  the  amount  of  tax  im- 
posed under  the  provisions  of  this  act  for 
any  year,  there  shall  be  deducted  from  the 
gross  income  of  any  taxpayer  not  provided  for 
in  subsection  (a) , an  amount  of  one  thousand 
dollars  ($1,000) . * * *" 

Further  provisions  of  the  same  section  provide  for  prorating 
the  deductions  authorized  upon  the  basis  of  time  such  taxpayer 
is  subject  to  the  provisions  of  the  Act,  compared  with  a twelve 
months'  period. 

From  the  foregoing,  it  appears  that  a resident  of  Missouri, 
deriving  income  from  activities  conducted  within  the  State  of 
Indiana,  is  subject  to  the  Gross  Income  Tax  Act  of  that  state, 
and  is  authorized  to  deduct  the  proportionate  part  of  the  total 
annual  deductions  allowed  computed  upon  the  period  of  time  such 
taxpayer  is  subject  to  the  provisions  of  the  Act. 

Comes,  then,  the  question  of  whether  or  not  such  income  so 
received  from  sources  in  the  State  of  Indiana  must  be  included 
in  the  return  made  to  the  State  of  Missouri  by  residents  of 
Missouri . 

Section  11343,  R.  S.  Mo.  1939,  as  reenacted  by  House  Bill 
No.  676  of  the  63rd  General  Assembly,  provides,  in  part,  as 
follows : 

"There  is  hereby  levied  a per  centum  tax  on 
net  income  in  each  year  as  follows : * * * 

and  for  the  whole  of  each  succeeding  year 
thereafter,  at  the  times  and  in  the  manner 
now  or  hereafter  provided,  a tax  shall  be 
levied  upon,  assessed  against,  collected  from, 
and  paid  by  every  individual,  a citizen  or 
resident  of  this  state,  upon  net  income  re- 
ceived from  all  sources  during  the  preceding 
year  in  excess  of  the  exemptions  now  or  here- 
after provided,  * * *" 

This  clearly  indicates  that  a resident  of  Missouri  must 
necessarily  include  in  his  return  to  the  State  of  Missouri  in- 
come derived  from  sources  in  the  State  of  Indiana. 

Therefore,  such  income  having  been  included  in  the  return 
made  to  the  State  of  Missouri,  it  may  be  deducted  therefrom 
in  the  event  that  it  has  been  reported  to  the  State  of  Indiana 
and  the  gross  income  tax  of  that  state  paid  thereon,  as  pro- 
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vided  by  Section  11349,  R.  S.  Mo.  1939,  as  reenacted  and  amended 
by  the  63rd  General  Assembly,  quoted  supra. 

You  will  note  that  the  income  tax  of  the  State  of  Indiana 
is  based  upon  the  gross  income  received  by  the  taxpayer,  whereas, 
under  the  Missouri  Income  Tax  Act,  the  tax  is  computed  upon  the 
net  income  of  the  taxpayer.  It,  therefore,  seems  the  proper 
procedure  to  be  followed  by  a resident  of  Missouri  who  has  de- 
rived income  from  sources  within  the  State  of  Indiana  is  to  in- 
clude all  of  such  income  so  received  from  sources  in  Indiana, 
deducting  from  such  total  the  amount  upon  which  a tax  has  actu- 
ally been  paid  to  that  state.  Further,  in  view  of  the  fact  that 
the  Missouri  income  tax  is  based  upon  net  income,  such  taxpayer 
should  also  be  permitted  to  make  such  other  statutory  deductions 
as  are  permitted  under  the  laws  of  Missouri  in  arriving  at  net 
income..  Such  taxpayer  should  not  be  permitted  to  deduct  such 
statutory  deductions  in  toto,  but  only  proportional  to  the  total 
amount  of  such  statutory  deductions  as  would  be  permitted  under 
Missouri  law  in  arriving  at  net  income,  computed  upon  the  ratio 
existing  between  the  amount  of  income  exempt  under  the  Gross 
Income  Tax  Act  of  Indiana  compared  to  the  total  gross  income  re- 
ceived from  sources  within  that  state. 


CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  a resident  of 
the  State  of  Missouri  who  has  received  income  derived  from  sources 
within  the  State  of  Indiana  must  necessarily  include  in  his  return 
to  the  State  of  Missouri  the  gross  amount  of  such  income  so  re- 
ceived. 

We  are  further  of  the  opinion  that  such  taxpayer  may  be  per- 
mitted to  deduct  from  such  total  of  gross  income  the  portion 
thereof  upon  which  a tax  has  actually  been  paid  to  the  State  of 
Indiana,  and  may  further  deduct  all  statutory  deductions  author- 
ized under  the  law  of  Missouri  in  determining  net  income,  in  so 
far  as  such  statutory  deductions  are  applicable  to  that  portion 
of  the  total  gross  income  derived  from  sources  within  the  State 
of  Indiana  upon  which  the  Indiana  gross  income  tax  was  not  paid. 


Respectfully  submitted, 


APPROVED : 


WILL  F.  BERRY,  JR. 
Assistant  Attorney  General 


J . E . TAYLOR 
Attorney  General 

WFB:HR 


ROADS  AND  BRIDGES: 
TAXATION • 

TOWNSHIP* ORGANIZA- 
TION: 


Tax  provided  for  in  Sec.  3527,  Laws  of  1945,  page 
147&,  is  not  a levy  to  be  made  by  a township  board, 
and  is  not  a levy  in  excess  of  the  levy  provided 
for  in  Sec.  3320,  Laws  of  1945,  page  1497* 


July  13,  1947 


Honorable  II,  E,  Moulthrop 
Pros  ecu  ting  Attorney 
Harrison  County 
Bethany,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  request- 
ing an  official  opinion  of  this  department,  and  reading  as 

follows : 


”1  respectfully  submit  the  following  ques- 
tions upon  which  I desire  an  ojtLnion  from 
your  office,  the  questions,  being  related, 
are  set  forth  as  follows: 

' - { 

”1.  A construction  of  Section  3527  of  the 
Revised  Statutes  of  Missouri  as  enacted  to 
be  effective  1 July,  1946?  1 

”2,  Is  Section  3527  applicable  to  a county 
of  the  third  class  having  township  organisa- 
tion such  as  Harrison  County,  Missouri? 

rt3.  Is  the  tax  provided  by  Section  3527  in 
excess  of  the  levy  provided  for  in  Section 
3320  of  the  Revised  Statutes  of  Missouri 
also  found  in  the  Laws  of  1945,  thi3  with 
relation  to  the  limitations  provided  by  Sec- 
tions 11  and  12  of  Article  X of  the  Constitution 
of  Missouri  now  in  force?” 

Section  3527,  Laws  of  Missouri,  1945,  page  147#,  provides 
as  follows: 

"In  addition  to  other  levies  authorised  by 
law,  the  county  court  in  counties  not  adopt- 
ing an  alternative  form  of  government  and  the 
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proper  administrative  body  in  counties  adopt- 
ing an  alternative  form  of  government,  in 
their  discretion  may  levy  an  additional  tax, 
not' exceeding "thirty-five  cents  on  each  one 
hundred  dollars  assessed  valuation,  all  of 
such  tax  to  be  collected  and  turned  into  the 
county  treasury,  where  it  shall  be  known  and 
designated  as  ’The  Special  Road  and  Bridge 
Fund’  to  be  used  for  road  and  bridge  purposes 
and  for  no  other  purpose  whatever;  provided , 
however,  that  all  that  part  or  portion  oT 
said  tax  \fhich  shall  arise  from  and  be  col- 
lected and  paid  upon  any  property  lying  and 
being  within  any  special  road  district  shall 
be  paid  into  the  county  treasury  and  four- 
fifths  of  such  part  or  portion  of  said  tax 
so  arising  from  and  collected  and  paid  upon 
any  property  lying  and  being  within  any  such 
special  road  district  shall  be  placed  to  the 
credit  of  such  special  road  district  from 
which  it  arose  and  shall  be  paid  out  to  such 
special  road  district  upon  warrants  of  the 
county  court,  in  favor  of  the  cpmmis si oners 
or  treasurer  of  the  district  as'  the  case  may 
be;  Provided  further , that  the  part  of  said 
special  road  and  bridge  tax  arising  from  and 
paid  upon  property  not  situated  in  any  special 
road  district  and  the  one-fifth  part  retained 
in  the  county  treasury  may,  in  the  discretion 
of  the  county  court,  be  used  in  improving  or 
repairing  any  street  in  any  incorporated  city 
or  village  in  the  county,  if  said  street  shall 
form  a part  of  a continuous  highway  of  said 
county  leading  through  such  city  or  village#” 

Section  &S20,  haws  of  Missouri*  1945,  page  1497*  provides 
as  follows  j 

”In  addition  to  other  levies  authorized  by 
law,  the  township  board  of  directors  of  any 
township  in  their  discretion, may  levy  an  ad- 
ditional tax  not  exceeding  thirty-five  cents 
on  each  one  hundred  dollars  assessed  valua- 
■"  tion  in  their  township  for  road  and  bridge 

purposes.  Such  tax  shall  be  levied  by  the 
township  board,  to  be  collected  by  the  town- 
ship collector  and  turned  into  the  county 
treasury,  where  it  shall  be  known  and  desig- 
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nated  as  a special  road  and  bridge  fund. 

The  county  court  of  any  such  county  may  in 
its  discretion  order  the  county  treasurer 
to  retain  an  amount  not  to  exceed  five  cents 
on  the  one  hundred  dollars  assessed  valua- 
tion out  of  such  special  road  and  bridge 
fund  and  to  transfer  the  same  to  the  county 
special  road  and  bridge  fund;  and  all  of 
said  taxes  over  the  amount  so  ordered  to  be 
retained  by  the  county  shall  be  paid  to  the 
treasurers  of  the  respective  townships  from 
which  it  came  as  soon  agorae ti cable  after 
receipt  of  such  funds , and  shall  be  desig- 
nated as  a special  road  and  bridge  fund  of 
such  township  and  used  by  said  townships 
only  for  road  and  bridge  purposes:  Provided, 
that  the  amount  retained,  if  any,  by  the 
county  shall  be  uniform  as  to  all  such  town- 
ships levying  and  paying  such  tax  into  the 
county  treasury:  Provided,  further,  that  the 
proceeds  of  such  fund  may  be  "used  in  the  dis- 
cretion of  the  township  board  of  directors 
in  the  construction  and  maintenance  of  roads 
and  in  Improving  and  repairing  any  street  in 
any  incorporated  city,  town  or  village  in  the 
toxmship,  if  said  street  shall  form  a part  of 
a continuous  highway  of  the  township  running 
through  said  city,  town  or  village. 


Section  3320  has  been  amended  by  House  Bill  Ho*  42  of  the 
64th  General  Assembly,  which  bill  will  become  effective  ninety 
days  after  June  12,  1947,  by  adding  the  following  provision: 

” £ * # except  that  amounts  collected  within 
the  boundaries  of  road  districts  formed  in 
accordance  \vrith  the  provisions  of  Article  13, 

Chapter  46,  Revised  Statutes  of  Missouri , 

1939,  shall  be  paid  to  the  treasurers  of  such 
road  districts;  * * * n 

Section  12  (a)  of  Article  X of  the  Constitution  of  Missouri 
provides,  in  part,  as  follows: 

rtIn  addition  to  the  rates  authorised  in  sec- 
tion 11  for  county  purposes,  the  county  court 
in  the  several  counties  not  under  township 
organisation,  the  township  board  of  directors 
in  the  counties  under  township  organisation, 
and  the  proper  administi'ative  body  in  counties 
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adopting  an  alternative  form  of  government, 
may  levy  an  additional  tax,  not  exceeding 
thirty-five  cents  on  each  hundred  dollars 
assessed  valuation,  all  of  such  tax  to  be 
collected  and  turned  in  to  the  county  trea- 
sury to  be  used  for  road  and  bridge  purposes. 

# # SjC  ft 

From  this  constitutional  provision  it  is  clear  that  the 
designation  of  "township  organization"  as  an  alternative  form 
of  government  in  Section  1392$,  laws  of  Missouri,  1945,  page 
1972,  could  not  have  the  effect  of  providing  that  the  alterna- 
tive form  of  government  legislated  for  in  Section  $527,  supra, 
refers  to  township  counties,  since  both  Sections  $527  and  $$20 
were  enacted  pursuant  to  the  first  clause  of  Section  12  (a)  of 
Article  X of  the  Constitution,  above  set  out.  The  reference 
to  alternative  form  of  county  government  in  Section  $527  re- 
fers to  the  form  of  county  government  in  counties  which  are 
neither  under  township  organization  nor  in  which  the  governing 
body  is  the  county  court. 

CONCLUSION 

It  is  the  opinion  of  this  department  that: 

(1)  Section  $527,  Laws  of  Missouri , 1945,  page  147$,  does 
not  authorize  the  township  board  of  a county  under  tovmship  or- 
ganization to  levy  a special  road  and  bridge  tax. 

(2)  Section  $$20,  Laws  of  Missouri,  1945,  page  1497,  is 
the  only  authorization  for  the  tax  levy  of  a maximum  of  thirty- 
five  cents  for  road  and  bridge  purposes  to  be  levied  by  the 
township  board,  and  the  tax  provided  for  in  Section  $527  is  not 
a tax  in  addition  to  that  provided  for  in  Section  $$20. 


Respectfully  submitted, 


APPROVED: 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 


j.  e.  mlor 

Attorney  General 


TAXATION  AND  REVENUE: 


Duty  of  the  Director  of  Revenue 
with  regard  to  distribution  of 
moneys  collected  under  House  Bills 
Nos.  868,  869,  888  and  948  of  the 
63rd  General  Assembly. 


August  13,  1947 


Mr.  M.  E.  Morris 
Director  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
from  this  office,  reading  as  follows: 

"Please  advise  in  a written  opinion  whether 
or  not  it  is  possible  for  the  Department  of 
Revenue  to  distribute  the  money  collected 
under  House  Bills  868,  869,  888,  and  948  as 
passed  by  the  63rd  General  Assembly  according 
to  the  certifications  received  from  the  vari- 
ous county  clerks." 

The  various  statutory  enactments  referred  to  in  your  let- 
ter of  inquiry  now  appear  as  Sections  11456.1  to  11456.15,  Mo. 
R. S .A. /Sections  10963.1  to  10963.7,  Mo.  R.S.A.,  Sections 
11456.101  to  11456.112,  Mo.  R.S.A. , and  Sections  11456.201  to 
11456.213,  Mo.  R.S.A. 

For  reasons  which  will  appear  subsequently,  we  will  dis- 
cuss the  provisions  of  Sections  10963.1  to  10963.7,  Mo.  R.S.A., 
separately. 

Each  of  the  other  acts  require  the  collection  of  the  vari- 
ous taxes  described  therein  and  their  distribution  to  the  vari- 
ous political  subdivisions  of  their  origin  by  the  Director  of 
Revenue.  Similar  provisions  are  incorporated  in  the  various 
acts  with  respect  to  such  distribution. 

Section  11456.12,  Mo.  R.  S.A.,  reads,  in  part,  as  follows: 

" * * * Such  returns  shall  include  a state- 
ment of  the  exact  amount  due  each  political 
subdivision  as  determined  by  applying  the 
local  rates  of  levy 7 * * * " (Emphasis  ours . ) 
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Section  11456.110,  Mo.  R.S.A. , reads,  in  part,  as  follows: 

" * * * Such  returns  shall  include  a state- 
ment of  the  exact  amount  due  each  political 
subdivision  as  determined  by  applying  the 
local  rates  of  levy.  * * *"  (Emphasis  ours . ) 

Section  11456.211,  Mo.  R.S.A. , reads,  in  part,  as  follows: 

" * * * Such  returns  shall  include  a state- 
ment of  the  exact  amount  due  each  political 
subdivision  as  determined  by  applying  the 
local  rates  of  levy  ^ * * *"  (Emphasis  ours . ) 

From  the  foregoing,  it  becomes  apparent  that  it  is  the  duty 
of  the  Director  of  Revenue  to  determine  the  respective  local 
rates  of  levy  of  the  various  political  subdivisions  entitled  to 
share  in  the  distribution  of  such  tax  moneys . The  manner  of  ob- 
taining such  information  has  been  left  to  the  Director  of  Revenue 
by  the  General  Assembly,  as  no  provision  has  been  made  in  any  of 
the  taxation  statutes  requiring  the  person,  or  persons,  having 
control  of  the  records  of  the  various  political  subdivisions  re- 
lating to  their  respective  local  rates  of  levy  to  certify  such 
rates  to  the  Director  of  Revenue.  However,  without  going  into 
detail  and  enumerating  the  many  statutes  relative  thereto,  we 
do  note  that  the  county  clerk,  as  custodian  of  the  records  of 
the  county  court,  does  have  a record  of  the  levies  made  by  that 
body;  that  other  statutes  require  the  various  tax  levying  boards 
and  bodies  to  certify  their  local  rates  of  levy  to  the  county 
clerk;  and  that  in  most  instances  the  county  clerk  does  have, 
through  the  official  records  kept  in  that  office,  information 
relative  to  the  various  local  rates  of  levy.  It  becomes  a ques- 
tion of  the  willingness  of  the  Director  of  Revenue  to  accept  the 
certifications  of  the  various  county  clerks,  which  is  a matter 
upon  which  we  do  not  express  any  opinion. 

We  have  deferred  consideration  of  House  Bill  No.  869  of  the 
63rd  General  Assembly,  found  as  Sections  10963.1  to  10963.7,  Mo. 
R.  S . A.  This  for  the  reason  that  at  no  place  in  these  various 
sections  does  a requirement  appear  similar  to  those  set  out, 
supra,  requiring  the  distribution  of  the  tax  moneys  collected 
thereunder  to  the  various  political  subdivisions. 

However,  we  do  note  that  Section  10963.7,  Mo.  R.  S.A.,  does 
classify  the  accounts  of  savings  and  loan  associations  and  build- 
ing and  loan  associations  as  intangible  property.  We  further 
note  that  Sections  10963.2  and  10963.3  place  the  tax  upon  such 
accounts  upon  the  owners  thereof.  The  only  difference  in  the 
treatment  of  such  accounts  and  the  method  provided  for  in  the 
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general  intangible  personal  property  tax  law  is  that  savings 
and  loan  and  building  and  loan  associations  are  required  to 
compute,  withhold  and  pay  such  tax  directly. 

From  the  foregoing,  we  reach  the  conclusion  that  the  tax 
provided  for  in  the  sections  mentioned  is  one  falling  within 
Class  3 as  defined  in  the  Constitution  of  1945,  and  therefore 
the  moneys  collected  should  be  treated  in  the  same  manner  as 
those  collected  under  other  intangible  personal  property  tax 
laws. 


Section  4 (c)  of  Article  X of  the  Constitution  of  1945 
reads  as  follows: 

"All  taxes  on  property  in  Class  3 and  its 
subclasses,  and  the  tax  under  any  other  form 
of  taxation  substituted  by  the  general  assem- 
bly for  the  tax  on  bank  shares,  shall  be  as- 
sessed, levied  and  collected  by'  the  state  and 
returned  as  provided  by  law,  less  two  per  cent 
for  collection,  to  the  counties  and  other 
political  subdivisions  of  their  origin,  in 
proportion  to  the  respective  local  rates  of 
levy. " 

This,  we  believe,  necessarily  requires  the  distribution  of 
such  tax  money  to  the  various  political  subdivisions  of  their 
origin,  in  proportion  to  the  respective  local  rates  of  levy, 
even  though  the  General  Assembly  has  not  specifically  provided 
a method  for  doing  so.  We  believe,  however,  that  the  Director 
of  Revenue  should  follow  the  procedure  outlined  with  respect  to 
the  distribution  of  other  intangible  personal  property  taxes 
collected,  particularly  since  in  each  of  those  other  acts  identi- 
cal requirements  with  respect  to  distribution  have  been  incor- 
porated. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  intangible  per- 
sonal property  taxes  collected  under  the  provisions  of  House 
Bills  Nos.  868,  869,  888  and  948  of  the  63rd  General  Assembly 
are  to  be  distributed  by  the  Director  of' Revenue  to  the  various 
political  subdivisions  of  their  origin,  in  proportion  to  their 
respective  local  rates  of  levy. 
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We  are  further  of  the  opinion  that  it  is  the  duty  of  the 
Director  of  Revenue  to  ascertain  such  respective  local  rates 
of  levy/  and  that  in  doing  so  he  should  obtain  such  information 
by  means  of  a certified  copy  of  the  public  records  wherein  such 
levies  have  been  established. 


Respectfully  submitted, 


WILL  F.  BERRY,  JR. 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 


WFB : HR 


STATE  TREASURY: 


Proceeds  of  sale  of  surplus  prop- 
erty belonging  to  Missouri  Train- 
ing School  for  Boys  to  be  deposited 
in  the  "Missouri  Training  School 
for  Boys  Fund." 


September  5,  1947 


Mr.  M.  E.  Morris,  Director 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion, 
reading  as  follows: 

"The  office  of  the  Cashier  in  the  Division 
of  Collection  of  this  Department  has  re- 
ceived from  the  State  Purchasing  Agent  a 
number  of  checks  representing  the  receipts 
from  the  sale  of  cattle  from  the  Boonville 
Training  School  for  Boys. 

"Will  you  please  advise  what  fund  in  the 
State  Treasury  this  money  should  be  prop- 
erly deposited  with,  and  oblige." 

Section  20  of  an  act  found  in  Laws  of  Missouri,  1945,  page 
1428,  reads,  in  part,  as  follows: 

"The  state  collector  of  revenue  shall  prompt- 
ly record  all  sums  of  money  collected  or  re- 
ceived by  him  and  shall  immediately  there- 
after deposit  the  same  with  the  state  trea- 
surer. * • *"  (Emphasis  ours) 

Responsibility  for  determining  the  proper  fund  into  which 
money  so  received  into  the  State  Treasury  shall  be  placed  has 
been  enjoined  upon  the  State  Treasurer  under  the  provisions  of 
Section  15  of  Article  IV  of  the  Constitution  of  Missouri  of  1945, 
which  reads,  in  part,  as  follows: 

" * * * Immediately  on  receipt  thereof  the 
state  treasurer  shall  deposit  all  moneys  in 
the  state  treasury  to  the  credit  of  the 
state  * * * and  he  shall  hold  them  for  the 
benefit  of  the  respective  funds  to  which  they 
belong  and  disburse  them  as  provided  by  law. 
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The  institution  located  at  Boonville,  Missouri,  under  the 
provisions  of  Section  8993,  R.  S.  Mo.  1939,  has  been  designated 
as  the  "Missouri  Training  School  for  Boys."  For  such  institu- 
tion a fund  has  been  created  in  the  Treasury  Department  under 
the  provisions  of  Section  9363,  R.  S.  Mo.  1939,  which  reads,  in 
part,  as  follows: 

"There  are  hereby  established  and  created 
in  the  treasury  department  of  this  state  the 
following  named  funds:  * * * ’Missouri  Train- 
ing School  for  Boys,’  * * * Whenever  any 
moneys  are  paid  into  the  state  treasury  under 
the  provisions  of  this  article,  they  shall  be 
receipted  for  by  the  state  treasurer  and 
placed  to  the  credit  of  the  fund  to  which 
they  respectively  belong,  so  that  money  de- 
rived from  each  institution  may  be  placed  to 
the  credit  of  the  fund  herein  provided  for 
that  institution." 

Under  the  further  provisions  of  Section  9366,  R.  S.  Mo.  1939 
moneys  received  from  the  sale  of  property  belonging  to  such  in- 
stitution are  to  be  transmitted  to  the  State  Treasurer.  This  sec 
tion  reads  as  follows: 

"Whenever  any  sum  or  sums  of  money  shall  be 
paid  into  the  treasury  of  any  such  institu- 
tion under  the  provisions  of  the  preceding 
section,  or  any  law  of  this  state,  and  all 
moneys  which  may  be  received  into  the  trea- 
sury, or  by  any  officer  or  officers  of  any 
such  institution,  derived  from  the  employ- 
ment of  the  inmates  thereof,  or  from  the  use 
or  disposition  of  any  property  belonging  to 
such  institution,  and  all  moneys  coming  into 
the  treasury,  or  into  the  hands  of  any  of- 
ficer or  officers  of  any  such  institution 
from  any  other  source  whatever  for  the  sup- 
port or  improvement  of  such  institution, 
shall  be  forthwith  entered  on  the  books  kept 
by  the  treasurer  or  other  financial  officer 
of  such  institution,  so  as  to  show  the  source 
from  whence  derived  and  from  whom  and  upon 
what  account  it  was  received,  and  the  same 
shall  then  be  forthwith  transmitted  by  such 
treasurer  or  other  financial  officer  to  the 
state  treasury,  and  the  state  treasurer  shall 
give  his  receipt  therefor."  (Emphasis  ours.) 
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The  funds  referred  to  in  your  letter  of  inquiry,  having 
arisen  from  the  disposition  of  property  owned  by  the  Missouri 
Training  School  for  Boys,  are  clearly  within  the  purview  of 
the  sections  quoted. 


CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  funds  derived 
from  the  sale  of  property  belonging  to  the  Missouri  Training 
School  for  Boys  are  to  be  deposited  in  the  State  Treasury  to 
the  credit  of  the  "Missouri  Training  School  for  Boys  Fund." 

Respectfully  submitted, 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


WFB : HR 


CRIMINAL  LAWs  Construction  of  Section  4854,  R.  S.  Mo.  1939, 

known  as  Habitual  Criminal  Act, 


October  16,  1947 


Honorable  Roscoe  E*  Moulthrop 
Prosecuting  Attorney 
Harrison  County 
Bethany,  Missouri 

Dear  Sirs 


This  will  acknowledge  receipt  of  your  request  for  an 
opinion  which  reads j 


/ 

"An  official  opinion  is  respectfully 
requested  from  your  office  covering  the 
following  question* 


" ’May  Section  4900  (g)  of  the  Revised 
Statutes  of  Missouri  for  1939  form  the 
basis  of  a prosecution  tinder  the  Section 
4854  of  the  Revised  Statutes  of  Missouri 
for  1939,  commonly  known  as  the  "Habitual 
Criminal  Act"?*  . 

"This  question  has  been  raised  by  Circuit 
Judge  V,  C * Rose  wherein  a motion  for  a 
new  trial  is  involved  following  a convic- 
tion in  this  Court  under  the  sections  out- 
lined above*  That  portion  of  Section  4854, 
which  roads  as  follows;  *If  such  subsequent 
offense  bo  such  that,  upon  a first  convic- 
tion, the  offender  would  be  punished  by 
imprisonment  for  a limited  number  of  years, 
then  such  person  shall  be  punished  by  im- 
prisonment in  the  penitentiary  for  the 
longest  term  prescribed  upon  a conviction 
for  such  first  offense  ;*  *hh*,  is  questioned 
in  this  case  because  Section  4900  (g)  of 
the  Revised  Statutes  of  Missouri  for  1939 
provides  a minimum  penalty  of  a fine  and 
the  Circuit  Judge  is  inclined  to  believe 
that  the  Habitual  Criminal  Statute  may 
apply  only  where  the  crime  charged  comes 
within  the  meaning  of  a statute  setting 
forth  imprisonment  in  the  penitentiary 
only  as  the  penalty*" 
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Originally,  the  second  offense  statute,  or  what  has  been 
referred  to  so  often  as  the  Habitual  Criminal  Act,  will  be 
found  in  the  Revised  Statutes  of  1835,  page  211,  l,c,  212, 
Section  7 of  that  act  reads j 

- ".If  any  person  convicted  of  any  offence, 
punishable  by  imprisonment  in  the  peniten- 
tiary, or  of  petit  larceny,  or  any  attempt, 
to  commit  an  offence,  which,  if  perpetrated, 
would  be  punishable  by  imprisonment  in  the 
penitentiary,  shall  be  discharged,  either  \ 

upon  pardon  or  upon  compliance  with  the 
sentence,  and  shall  subsequently  be  con-  ’ 
victed  of  any  offence  committed  after  such 
pardon  or  discharge,  he  shall  be  punished 
as  follows* 

ttFirst,  If  such  subsequent  offence  be  such, 
that,  upon  a first  conviction,  the  offender 
would  be  punishable  by  imprisonment  in  the 
penitentiary  for  life,  or  for  a term  which, 
under  this  act,  might  extend  to  imprison- 
ment for  life,  then  such  person  shall  bo 
Imprisoned  in  the  penitentiary  during  life, 

"Second,  If  such  subsequent  offence  bo  such, 
that,  upon  a first  conviction,  the  offender 
would  be  punishable  by  Imprisonment  for  a 
limited  term  of .years,  then  such  person 
shall  be  punished  by  imprisonment  in  tha 
penitentiary  for  the  longest  term  prescribed 
upon  a conviction  of  such  first  offence# 

"Third,  If  such  subsequent  conviction  be 
for  petit  larceny,  or  for  an  attempt  to 
commit  an  offence,  which,  if  perpetrated', 
would  be  punishable  by  imprisonment  in  the 
penitentiary,  the  person  convicted  of  such 
subsequent  offence  shall  bo  punished  by 
Imprisonment  in  the  penitentiary  for  a 
term  not  exceeding  five  years," 

We  shall  not  show  every  amendment  to  the  foregoing 
provision  since  it  is  not  necessary.  However,  Section  3959, 
R,  S,  Mo,  1889,  reads* 
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"If  any  person  convicted  of  any  offense 
punishable  by  imprisonment  in, the  peniten- 
tiary, or  of  petit  larceny,  /or  of  any 
attempt  to  commit  an  offense  which,  if 
perpetrated,  would  bo  punishable  by  im- 
prisonment in  the  penitentiary,  shall  be 
discharged,  either  upon  pardon  or  upon 
compliance  with  the  sentence,  and  shall 
subsequently  be  convicted  of  any  offense 
committed  after  such  pardon  or  discharge, 
he  shall  be  punished  as  follows*  First, 
if  such  subsequent  offense  be  such  that, 
upon  a first  conviction,  the  offender 
would  be  punishable  by  imprisonment  in  the 
penitentiary  for  life,  or  for  a terra  which, 
under  the  provisions  of  this  law,  might 
extend  to  imprisonment  for  life,  then  such 
person  shall  be  punished  by  imprisonment 
In  the  penitentiary  for  life}  second.  If 
such  subsequent  offense  bo  such  that  upon 
a first  conviction  the  offender  would  be 
punishable  by  Imprisonment  for  a limited 
tana  of  years,  than  suoh  person, shall  be 
punished  by  Imprisonment  in  the' peniten- 
tiary for  the  longest  term  prescribed  upon 
a conviction  for  such  first  offense}  thirds 
if  such  subsequent  conviction  be  for  petit 
larceny,  or  for  an  attempt  to  commit  an 
offense  which,  if  perpetrated,  would  be 
punishable  by  imprisonment  in  the  peniten- 
tiary, the  person  convicted  of  such  subse- 
quent offense  shall  be  punished  by  Imprison- 
ment in  the  penitentiary  for  a term  not 
exceeding  five  years*1' 

Subsequent  to  the  enactment  of  Section  3959,  supra,  the 
38th  General  Assembly  amended  that  provision  and  it  will  be 
found  on  pages  153-154,  Laws  of  Missouri*  1895,  which  was 
approved  on  April  11,  1895,  and  reads* 

"AN  ACT  to  amend  section  3959,  of  article 
9,  of  the  Revised  Statutes  of'  Missouri,  in 
relation  to  crimes  and  punishments* 

- SECTION  T * SECOND  OFFENSE,  H(M  PUNISHED* 

Be  it  enacted,  by  the  General  Assembly  of 
the  S tat e of  Hlss our i , as  follows* 
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"SECTION  I.  That  section  3959,  of  article 
9,  of  the  Revised  Statutes  of  Missouri, 
be  amended  by  striking  out  the  words  com- 
mencing on  second  line,  ’or  of  petit 
larceny,*  and  the  words  commencing  op  the 
fifteenth  line,  ’third,  if  such  subsequent 
conviction  be  for  petit  larceny; 1 so  that 
said  section,  when  amended,  shall  read  as 
follows i 

"Section, 3959#  If  any  person  convicted 
of  any  offense  punishable  by  imprisonment 
in  the  penitentiary,  or  of  any  attempt 
to  commit  ah.  offense  which,  if  perpetrated, 

- would  be  punishable  by  imprisonment  in 
the  penitentiary,  shall  be  discharged, 
either  upon  pardon  or  upon  compliance  with 
the  sentence,  and  shall  subsequently  be 
convicted  of  any  offense  committed  after 
such  pardon  or  discharge,  he  shall  be 
punished  as  follows;  First,  if  such  sub- 
sequent offense  be  such  that,  upon  a first 
conviction,  the  offender  would  be  punish- 
able by  imprisonment  in  the  penitentiary 
for  life,  or  for  a term  which  under  the 
provisions  of  this  law  might  extend  to 
imprisonment  for  life,  then  such  person 
shall  be  punished  by  imprisonment  in  the 
penitentiary  for  life;  second.  If  such 
'subsequent  offense  be  such  that,  upon  a 
first  conviction,  the  offender  would  be 
punished  by  imprisonment  for  a limited 
term  of  years,  then  such  person  shall  be 
punished  by  Imprisonment  in  the  peniten- 
tiary for  the  longest  term  prescribed  upon 
a conviction  for  such  first  offense;  third, 

If  such  subsequent  conviction  be  for  an 

x attempt  to  commit  an  offense  which,  if 
perpetrated,  would  be  punishable  by  im- 
prisonment In  the  penitentiary,  the  person 
convicted  of  such  subsequent  offense  shall 
be  punished  by  Imprisonment,  in  the  peni- 
tentiary for  a term  not  exceeding  five 
years . 

Approved  April  11,  1895*" 

One  of  the  primary  rules  of  construction  of  statutes  is 
to  ascertain  and  give  effeot  to  lawmakers’  Intent  and  this 
should  be  done  from  words  used,  if  possible,  considering  the 
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language  honestly  and  faithfully.  See  City  of  St,  Louis  vs, 
Senter  Commission  Company,  85  S,W,  (2d)  21,  577  Mo,  238, 

It  Is  somewhat  easier  to  determine  the  legislative  Intent 
in ■amending  Section  3959,  R,  S*  Mo,  1889,  by  reading  that 
section  along  with  the  title  and  Section  1 of  the  amendment 
to  said  section  as  passed  by  the  38th  General  Assembly,  Sec- 
tion 1 of  that  amendment  merely  deletes  In  the  second  line 
the  words  "or  petit  larceny,"  and  the  words  commencing  on  the 
fifteenth  line",  '"third.  If  such  subsequent  conviction  be  for 
petit  larceny s " « which  would  designate  the  only  amendments 
intended  to  be  enacted  at  that  time.  If  this  be  true,  then 
Section  3959,  R,  S,  Mo,  1889,  as  amended  in  the  Laws  of  1895, 
should  read  as  it  did  prior  to  said  amendment  with  the  excep- 
tion of  the  underscored  hereinabove  deleted  therefrom.  But 
that  Is  not  the  case.  Following  the  word  "second"  in  the 
amendment  of  1895,  we  find  the  word  "punishable"  has  been 
changed  to  "punished,"  We  are  inclined  to  believe  that  such 
a change  was  never  contemplated  by  the  Legislature  and  that 
in  all  probability,  it  is  a stenographic  error,  or  to  say  the 
least,  an  error  In  printing  same.  For  your  information,  we 
attempted  to  find  the  engrossed  bill  as  passed  by  the  38th 
General  Assembly,  but  same  was  apparently,  destroyed  by  a fire 
in  1912,  so  we  have  no  sure  way  of  determining  if  the  amend- 
ment of  1895  was  actually  passed  In  Its  present  form  as 
Section  4854,  R.  S,  Mo,  1939* 

In  State  vs,  Dalton,  23  S,W,  (2d)  1,  l.c*  3,  the  defendant 
was  charged  under  the  Habitual  Criminal  Act  of  a prior  con- 
viction and  an  alleged  offense  of  transporting  hootch,  moon- 
shine, The  punishment  under  the  law  at  that  time  for  such  an 
alleged  offense  was  imprisonment  in  the  penitentiary  or  jail 
or  fine  or  both  jail  and  fine.  The  jury  in  that  case  returned 
a verdict  assessing  punishment  at  five  years  In  the  penitentiary, 
and  while  the  information  was  never  attacked  for  the  reason 
that  the  alleged  offense  merely  constituted  a graduated  felony 
and  the  defendant  might  not  receive  a penitentiary  sentence, 
the  Supreme  Court  did  In  fact  uphold  said  information. 

However,  in  State  vs,  Brinkley,  189  S.Vf.  (2d)  314,  l,c, 
334-335,  the  Supreme  Court  saidj 

"He  CQiatends  first  that  Sec,  4854  has 
reference  only  to  sueh  prior  offenses  as 
were  in  contemplation  when  it  was  orig- 
inally passed  in  substantially  the  present 
form,  as  R,  S,  1835,  Section  7,  p,  212} 
and  contends  larceny  from  the  person  of 
less  than  $30  In  value  was  unknown  in  that 
day  as  an  offense  punishable  by  imprison- 
ment In  the  penitentiary.  This  contention 
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is  wholly  without  merit.  The  habitual 
criminal  statute.  Sec,  4854,  is  not  limited 
to  prior  convictions  punishable  by  imprison- 
ment in  the  penitentiary  in  1835,  but 
covers  offonses  since  created  by  statute 
Z1  for  which  penitentiary  punishment  was 
enforceable  at  the  time  of  conviction. 

People  ex  rel,  Kruger  v,  Snyder,  261  App, 
l)iv,  352,  25  N.Y.3,  2d  644,  645  (2), 

% HAs  we  understand,  appellant  further 

contends  the  statute  declaring  the  prior 
crime  must  impose  penitentiary  punishment 
absolutely,  and  not  merely  make  it  punish- 
able that  way.  Sec,  4460,  the  larceny 
statute , supra,  fixes  the  punishment  at 
• imprisonment  in  the  penitentiary  not  ex- 
ceeding 7 years,  or  in  the  county  jail  not 
exceeding  one  year;  and  defendant  in  this 
instance  received  a jail  sentence  of  only 
five  months.  But  the  crime  is  covered  by 
the  habitual  criminal  statute  because 
penitentiary  punishment  is  authorized. 

In  this  connection  is  should  be.  noted  that 
tKo^habiiiual  'criminal  statute , Sec.  4854,'"' 
in-  clause  ♦second1  thereof  does  use  the 
w orci.  *punis he'd  **  ins  toad  of  the  word  y pun- 
ishable . T which  appears  everywhere  else  in 
the  section,  " But  thl s“* e v Ido  nt  iy  was  an 
inadvertence,  "The  word  * punished*  first 
appeared  in  the  a raendbio'n t ' of  the  statute 
by  Laws*~Ho..  ltffis,  p*  153,  ~~5ut  Section  1 
of  that  Tict  shows  Its  "sole  purpose  was 
To  eliminate  tKe  "offense  of  pet  iT~lar ceny 
therefrom. 11  (Under scoring  ours  77 

You  will  note  the  underscoring  follows  our  line  of  reasoning 
in  the  foregoing  decision,  that  it  was  evidently,  an  inadver- 
tence in  inserting  the  word  "punished"  instoad  of  the  word 
"punishable." 

1 


CONCLUSION 


Therefore,  in  view  of  the  foregoing,  it  is  the  opinion 
of  this  department  that  we  must  answer  your  request  in  the 
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aff irmative,  that  a person  charged  under  Section  4900  (g), 

R,  S,  Mo,  1939,  may  he  also  charged  under  Section  4854,  R* 

S,  Mo,  1939,  known  as  the  Habitual  Criminal  Act, 


Respectfully  submitted. 


AUBREY  R.  HAl.IFTSTT , Jr, 
Assistant  Attorney  General 


APPROVED* 


'J,  li,  tottftOR  " “ 
Attorney  General 
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PUBLIC  RECORDS:  Availability  of  intangible  personal 

property  tax  returns  to  public 
inspection. 


October  21,  1947  

fFTed 

6 y 


Mr.  M.  E.  Morris,  Director 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  office,  reading  as  follows: 

"It  is  requested  that  you  furnish  this  de- 
partment with  a written  opinion  stating 
whether  or  not  the  lists  of  individuals, 

■ partnerships,  corporations,  etc.  who  pay 
intangible  taxes  under  House  Bills  888, 

869,  868,  948  and  407  may  be  furnished  or 
made  available  to  persons,  corporations 
or  political  subdivisions  requesting  same." 

Under  the  provisions  of  House  Bills  Nos.  868,  869,  888  and 
948  of  the  63rd  General  Assembly,  and  House  Bill  No.  407  of  the 
64th  General  Assembly,  individuals,  partnerships,  corporations 
and  other  taxable  entities  affected  by  the  various  bills  are 
required  to  file  returns  of  the  tax  due  upon  their  intangible 
personal  property  with  the  Director  of  Revenue . We  think  that 
upon  the  filing  of  such  returns  they  then  become  "public 
records,"  in  accordance  with  the  general  rule  defining  records 
of  this  type,  as  found  in  53  C.  J.  , page  604,  reading,  as  fol- 
lows : 


" * * * A public  record  has  been  defined  as 
one  required  by  law  to  be  kept,  or  necessary 
to  be  kept  in  the  discharge  of  a duty  imposed 
by  law,  * * * " 


/ 
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We  note  that  no  statute  specifically  makes  such  returns 
public  records;  therefore,  we  think  the  additional  rule  found 
at  page  605  of  the  same  volume  to  be  applicable.  This  rule 
reads  as  follows: 

» * * * jn  the  absence  of  statute,  the  na- 
ture and  purpose  of  the  record,  and  possibly, 
custom  and  usage,  must  be  the  guides  in  de- 
termining the  class  to  which  it  belongs. 

* * * ii 

Considering  the  past  history  of  the  taxing  of  intangible 
personal  property  and  the  procedure  followed  under  previous 
statutes  under  which  the  lists  of  intangible  personal  property 
owned  by  taxpayers  of  the  various  categories  became  public 
records  in  the  office  of  the  collector  of  revenue  in  the  vari- 
ous counties , we  believe  that  the  returns  made  under  the  present 
scheme  for  the  taxation  of  intangible  personal  property  are 
"public  records."  This  view  is  further  strengthened  by  the  fact 
that  the  lists  of  real  property  and  tangible  personal  property 
have  been  continued  as  public  records  in  the  office  of  the  col- 
lector of  revenue  in  the  various  counties  under  present  statutes. 
We  also  note  that  in  neither  of  the  intangible  personal  property 
taxing  acts  has  the  General  Assembly  seen  fit  to  impose  secrecy 
upon  such  returns  specifically,  as  has  been  done  with  respect  to 
certain  other  types  of  returns  for  tax  purposes. 

The  Supreme  Court  of  Missouri  has  followed  this  rule,  say- 
ing in  State  ex  rel.  v.  Henderson,  169  S.  W.  (2d)  389,  1.  c. 

392: 


"In  all  instances  where,  by  law  or  regulation, 
a document  is  required  to  be  filed  in  a public 
office,  it  is  a public  record  and  the  public  has 
a right  to  inspect  it.  53  Corpus  Juris,  Sec- 
tion 1,  Pages  604  and  605;  Clement  v.  Graham, 

78  Vt.  290,  63  A.  146.  Ann.  Cas.  1913E,  1208; 

Robison  v.  Fishback,  175  Ind.  132,  93  N.  E.  666, 

L.  R.  A.  1917B , 1179,  Ann.  Cas.  1913B,  1271; 

State  ex  rel.  Eggers  v.  Brown,  345  Mo.  430,  134 
S.  W.  2d  28. " 

A similar  question  was  before  the  same  court  in  State  ex  rel 
v.  Brown,  134  S.  W.  (2d)  28,  and  in  that  case  a similar  decision 
was  reached.  However,  it  was  pointed  out  in  the  last-mentioned 
case  that  such  right  of  inspection  of  public  records  is  not  an  un 
qualified  right  and  that  certain  restrictions  and  limitations  are 
applicable  thereto.  We  quote,  1.  c.  32: 
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" * * * The  special  commissioner  did  not 
hold,  and  neither  do  we,  that  relator's 
right  to  inspect  and  copy  the  records  is 
an  unlimited  right.  It  is  subject  to  such 
reasonable  regulations  as  respondents  may 
impose  to  prevent  undue  interference  with 
the  work  of  the  employees  of  the  office, 
and  to  prevent  undue  interference  with  mem- 
bers of  the  public  being  served  at  the  of- 
fice. " 

CONCLUSION 

From  the  foregoing,  we  are  of  the  opinion  that  the  returns 
of  intangible  personal  property  made  by  taxpayers  under  the  pro- 
visions of  House  Bills  Nos.  868,  869,  888  and  948  of  the  63rd 
General  Assembly,  and  House  Bill  No.  407  of  the  64th  General 
Assembly,  are  "public  records"  and  are  available  to  inspection 
by  the  public,  subject,  however,  to  such  reasonable  regulations 
and  restrictions  as  may  be  imposed  by  the  officer  having  charge 
of  such  public  records  so  that  such  inspection  shall  not  inter- 
fere with  the  operation  of  the  ordinary  business  of  such  officer. 

Respectfully  submitted, 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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TAXATION: 
manufacturers  • 


No  authority  for  refunding  proportionate  part 
of  manufacturers*  tax  for  1946. 


October  30,  1947  )u 


Mr,  M.  B,  Morris,  Director 
Department  of  Revenue 
Jefferson  City,  Missouri 


Dear  Sir* 


This  is  in  reply  to  your  letter  of  rocent  date  wherein 
you  request  an  official  opinion  from  tills  department  on  the 
following  statement  of  facta: 

n,Would  a taxpayer  be  entitled  to  a 
refund,  or  to  a credit,  of  five-twelfths 
of  his  manufacturers*  license  tax  paid 
in  1946  because  of  a general  failure  of 
collectors  to  recognize  the  apparent 
intent  of  a change  in  the  law  made  by 
House  Committee  Substitute  for  House 
' Bill  No,  539,  on  the  taxation  of  manufac- 
turers ?»" 

.«* 

The  law  applicable  to  taxation  of  manufacturers  Is 
found  in  Laws  of  Missouri,  1945,  pages  1855  to  1954. 
H.C.S.H.B#  No.  539  of  the  64th  General  Assembly,  to  which 
you  refer  in  your  letter.  Is  found  at  page  1855  of  said  laws. 
This  bill  was  approved  November  30,  1945,  Section  1 of  this 
bill  was  amended  by  the  63rd  General  Assembly,  and  this  sec- 
tion, as  amended,  is  found  in  Laws  of  Missouri,  194-5,  at 
page  1954.  However,  the  section  as  amended  contains  the 
same  provisions  In  so  far  as  your  question  is  Involved  as  it 
did  In  said  H.C.S.H.B.  No.  539.  Section  1 of  the  act.  Laws 
of  Missouri,  1945,  page  1954,  provides  in  part  as  follows: 

"All  manufacturers  in  this  state  shall  be 
licensed  and  taxed  on  all  raw  material 
and  finished  products,  as  well  as  all  the 
tools,  machinery  and  appliances  used  by 
them,  in  the  same  manner  as  is  or  may  be 
provided  by  law  for  the  taxing  and  licen- 
sing of  merchants;  and  no  county,  city, 
town,  township,  or  municipal  authority 
thereof,  shall  ever  levy  any  greater 
amount  of  tax  against  a manufacturer  than 
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is  levied  against  merchants  for  the  same 
period.  On  the  first  Monday  in  May  in 
each  year  it  shall  he  the  duty  of  each 
person,  corporation  or  copartnership  of 
persons,  as  provided  by  this  article,  to 
furnish  to  the  assessor  of  the  county,  or 
township,  in  which  such  license  may  have 
been  granted  a statement  of  the  greatest 
amount  of  raw  material  and  finished  products, 
as  well  as  all  the  tools,  machinery  and 
appliances  used  by  him  or  them,  which  he 
or  they  may  have  had  on  hand  at  any  one 
time  between  the  first  Monday  in  January 
and  the  first  Monday  in  April  next  preced- 
ing j said  statement  Bhall  include  raw  mater- 
ial and  finished  products  owned  by  such 
manufacturer,  as  well  as  all  the  tool*, 
machinery  and  appliances  used  by  him  or 
them*  ***** 

Section  3 of  said  H.C.S.H.B.  Ho.  539,  Laws  of  Missouri, 
1945,  at  page  1858,  provides  in  part  as  follows* 

"Nothing  in  this  act  shall  be  so  construed 
as  to  apply  to  manufacturers  whose  raw 
material,  finished  products,  tools,  machin- 
ery and  appliances.  In  the  aggregate  amount, 
be  less  than  one  thousand  dollars,  Licenses 
issued  under  this  act  shall  bo  for  one  year, 
ending  on  the  thirty-first  day  of  December 
of  the  then  current  year,  except  that 
licenses  shall  be  issued  to  cover  all  or 
any  part  of  tlie  poriod  beginning  June  1, 

1946  and  ending  December  31,  1946.  * * * ** 

It  will  be  noted  that  under  this  section  the  license  and 
taxes  imposed  on  the  manufacturer  are  for  one  year  ending  on 
the  31st  day  of  December  of  the  year  in  which  the  tax  is 
assessed. 

Under  the  old  law  as  it  existed  prior  to  this  1945  act 
(Section  11339,  R.  S*  Mo.  1939),  it  provided  that  the  license 
would  be  for  one  year  ending  on  the  first  day  of  June  of  the 
then  current  year. 

By  the  provisions  of  said  Section  3,  supra,  the  period 
of  the  license  ends  on  December  31  instead  of  June  1 as  was 
provided  in  said  Section  11339,  Therefore,  it  would  seem  that 
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the  taxpayer  who  paid  the  manufacturers  license  for  the  year 
beginning  June  1,  1945,  was  being  deprived  of  the  period  of 
license  from  January  1,  1946,  to  June  1,  1946,  and  as  is 
stated  in  the  letter  accompanying  your  request,  there  is  a 
question  as  to  whether  or  not  the  taxpayer  is  entitled  to  a 
refund  of  the  license  tax  for  five-twelfths  of  the  license 
period. 

Section  3 of  Article  X of  the  Constitution  of  Missouri, 
1945,  provides  that  ” taxes  shall  be  levied  and  collected  by 
general  laws  and  shall  be  payable  during  the  fiscal  or  calen- 
dar year  in  which  the  property  Is  'assessed*” 

For  the  purpose  of  conforming  to  this  provision  of  the 
Constitution,  the  laws  applicable  to  taxation  of  merchants  and 
manufacturers  were  changed  so  that  the  tax  is  assessed,  levied 
and  collected  in  the  same  year*  Under  the  old  law,  they  were 
assessed  In  one  year,  and  levied  and  collected  In  the  follow- 
ing year* 

Since  said  Section  1 of  the  Manufacturers'  Tax  Act,  Laws 
of  Missouri,  1945,  page  1954,  provides  that  the  manufacturers 
shall  be  licensed  and  taxed  on  raw  materials  in  the  same 
manner  as  merchants,  we  will  refer  to  the-  act  relating  to 
licensing  and  taxing  of  merchants  which  is  found  at  page  1838, 
Laws  of  Missouri,  1945,  Section  11504  of  this  act  requires 
the  merchants  to  obtain  a license  to  sell  merchandise.*  Sec- 
tion 11305  of  the  act  provides  In  part  as  follows* 

”Merchants  shall  pay  an  ad  valorem  tax  equal 
to  that  which  is  levied  upon  real  estate, 
on  the  highest  amount  of  all  goods,  wares 
and  merchandise  which  they  may  have  in  their 
possession  or  under  their  control,  whether 
owned  by  them  or  consigned  to  them  for  sale, 

. at  any  time  between  the  first  Monday  In 

January  and  the  first  Monday  in  April  In 
each  year}  * * * * 

Under  Section  11314  of  said  Merchants'  Tax  Act,  Laws  of 
“Missouri,  1945,  page  1843,  it  Is  provided  that  the  collector 
shall  charge  the  fee  of  fifty  cents  for  issuing  the  license 
to  the  merchant  or  manufacturer* 

In  the  case  of  State  ei  rel.  vs*  Tracy,  94  Mo,  217,  the 
court.  In  discussing  the  nature  of  these  two  taxes,  said, 
l,c*  224* 
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w * *•  # The  license,  when  issued,  gives 
the  merchant  the  right  to  engage  in  a 
mercantile  pursuit}  for  that  he  pays  a 
nominal  sura,  fifty  cents  to  the  clerk  for 
issuing  the  license,  and  twenty-five  cents 
to  the  collector  for  approving  the  bond. 

The  tax  which  the  merchant  is  required  to 
pay  is  another  and  a different  thing*  It 
is  perfectly  clear,  from  the  provisions 
of  the  statute  in  question,  that  the  tax 
is  one  upon  the  stock  in  trade,  not  upon 
the  occupation.  If  a tax  upon  the  stock 
in  trade,  it  must  ha  a personal  property 
tax.  The  law  adopts  the  method  of  taking 
the  largest  amount  on  hand  between  given 
dates  as  the  best  moans  of  arriving  at  the 
volume  of  the  stock  in  trade,  x-  «■  x-  H 

In  th<3  case  of  State  ex  rel.  Lane  vs,  St,  Louis-S,  F,  Ry. 
Co*,  92  S.W,  (2d)  644,  the  court,  in  discussing  the  nature  of 
the  tax  imposed  on  merchants  and  manufacturers,  said,  l*c.  645* 

n x-  x x-  The  property  subject  to  this  tax 
is  assessed,  on  the  basis  of  the  highest 
valuation,  between  March  and  June  of  each 
year,  The  county  board  of  equalization 
meets  in  September  to  make  such  adjust- 
ments as  may  be  necessary  with  reference 
to  the  assessments  of  the  merchants  1 and 
manufacturers*  property.  The  assessment 
is  made  after  the  1st  of  June,  The  assessed 
valuation  thus  completed  becomes  a valua- 
tion upon  which  to  base  the  tax  levy  for 
the  following  year,  x-  * x-  " 

According  to  the  holdings  in  these  two  cases,  the  taxes 
imposed  upon  the  merchant  and  manufacturer  under  the  law  are 
of  two  types,  namely,  the  license  tax  for  which  he  is  charged 
fifty  cents  per  year  and  the  ad  valorem  tax  which  is  the  tax 
upon  the  value  of  the  property  which  such  merchant  or  manu- 
facturer has  at  the  certain  pei’iod  during  the  year  in  which 
the  tax  is  collected.  Also  according  to  these  cases,  and  If 
the  law  had  not  been  changed  in  1945,  the  valuation  for  the 
1946  manufacturers  * tax  would  have  been  the  value  of  raw 
materials  on  and  between  the  first  Monday  in  March  and  the 
first  Monday  in  June,  1945}  but  aime  the  Constitution  and 
laws  have  stepped  up  the  levying  and  collecting  of  taxes  so 
that  all  are  don®  in  the  same  year,  then  it  was  necessary  for 
the  lawmakers  to  enact  legislation  in  accordance  therewith, 
which  has  been  done  by  the  1945  acts  hereinbefore  referred  to* 
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These  acts  do  not  require  the  manufacturer  or  the  merchant 
to  pay  a double  ad  valorem  tax  for  the  same  period— they  simply 
change  the  period  for  determining  the  valuation  of  an  assess- 
ment and  provide  that  the  nd  valorem  tax  be  collected  in  the 
same  year  of  the  assessment  and  levy.  Therefore,  the  fact 
that  the  license  year  is  changed  from  the  fiscal  year  ending 
on  the  first  day  of  June  to  the  calendar  year  which  ends  on 
the  31st  day  of  December  does  not  cause  the  taxpayer  to  pay 
anymore  ad  valorem  tax.  The  only  amount  which  the  taxpayer 
might  be  deprived  of  would  bo  five-twelfths  of  the  fifty 
cents  liconso  fee  which  ho  paid  for  the  period  beginning 
June  1,  1945,  and  ending  June  1,  1946,  Since  this  is  such  a 
small  amount , however,  we  do  not  deem  it  necessary  to  go  into 
the  question  of  whether  or  not  a refund  for  this  amount 
could  be  made.  From  the  question  submitted,  we  are  assuming 
that  a refund  of  the  ad  valorem  tax  is  the  tax  to  which  you 
refer. 

Then  we  finally  come  to  the  question  of  authority  of  the 
county  court  to  refund  a portion  of  the  ad  valorem  tax  which 
has  been  imposed  on  the  manufacturers  for  the  year  1946, 

Even  if  it  were  found  that  the  manufacturer,  when  he  paid 
his  1945  tax,  did  pay  the  tax  up  until  June  1,  1946,  and  then 
the  lawmakers  by  the  1945  act  taxed  hira  again,  still,  unless 
the  lawmakers  have  made  provision  for  the  county  court  to 
refund  a tax  which  has  been  illegally  or  erroneously  collected 
or  doubly  imposed,  such  court  would  have  no  authority  to  make 
a refund  of  3uch  taxes.  In  the  case  of  State  ox  rel,  School 
District  vs,.  Jackson,  84  S.W.  (fid)  988,  in  discussing  the 
jurisdiction  of  county  courts,  the  court  said: 

,f  k * * Such  court  is  a creature  of  the 
Constitution,  and  its  powers  are  limited 
by  the  terms  of  the  various  statutes 
defining  its  powers.  It  has  no  common- 
law  or  equitable  jurisdiction," 

The  only  statute  which  v/e  find  that  applies  to  refund  of 
taxes  by  county  courts  is  Section  11215,  R.  S,  Mo,  1939, 
which  provides  in  part  as  follows : 

“VKherever*  in  any  county  in  this  state, 
money  has  been  collected  under  arr  illegal 
levy,  the  county  court  of  such  county  or 
counties  is  hereby  authorized  to  refund 
the  samo  by  issuing  warrants  upon  the 
fund  to  which  said  money  had  been  credited, 
in  favor  of  the  person  or  persons  who  paid 
the  same  as  shown  by  the  eollec tor's  books* 
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Provided,  that  should  the  person  in  favor 
of  whom  any  warrant  or  warrants  are  issued 
be  dead  or  unablo  to  appear  in  person, 
then  ,the  samo  shall  bo  paid  to  his  heirs 
or  legal  representatives:  Provided  further, 
that  said  county  court  or  courts  may,  in 
their  discretion,  refund,  in  addition  to 
the  money  collected,  interest  which  may 
have  accrued  upon  the  same,  not  to  exceed 
six  per  cent:  Provided  further,  that 
before  any  levy  shall  be  considered  il- 
legal, it  shall  have  been  so  declared  by 
the  supreme  court  of  the  state  of  Missouri: 

Provided  further,  that  the  provisions  of 
this  section  shall  only  apply  to  those 
counties  in  which  the  money  collected 
under  said  illegal  levy  is  either  in  the 
county  treasury  or  within  the  control  of 
the  county  court:  & # B 

Even  conceding  that  the  tax  in  question  has  been  illegally 
and  erroneously  collected,  still  under  the  foregoing  section 
the  county  court  could  not  refund  these  taxes  if  they  were  not 
in  the  county  treasury  or  within  the  control  of  the  county 
court*  Under  Section  11219,  R,  S,  Mo,  1939,  tho  county 
treasurer  when  the  revenues  come  into  his  hands  is  required 
to  separate  and  divide  the  revenues  and  sot  them  off  to  the 
subdivisions  to  which  they  are  entitled,  Thi3  would  include 
tho  taxes  for  county  revenue  purposes,  special  road  district 
purposes,  school  districts  and  any  other  political  subdivision 
which  is  authorised  to  receive  tax  moneys.  For  the  purpose  of 
this  opinion,  we  aro  assuming  that  the  1946  manufacturers* 
taxes  have  boen  collected  and  distributed,  and  are  ho  longer 
in  the  county  treasury  or  within  the  control  of  the  county  court. 

CONCLUSION 

From  the  foregoing,  it  Is  the  opinion  of  this  department 
that  a taxpayer  would  not  be  entitled  to  a refund  or  a credit 
of  five-twelfths  of  his  manufacturers  * license  tax  paid  In  1946* 

Respectfully  submitted. 


APPROVED*  Mi  ¥,  BURTON 

Assistant  Attorney  General 


J.  B.TAy&OR 
Attorney  General 
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TAXATION  AND  REVENUE: 


Federal  credit  unions  not  required 
to  collect  the  tax  imposed  upon 
the  accounts  of  their  members. 


December  11,  1947 


Mr.  M.  E.  Morris,  Director 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  Is  made  to  your  inquiry  of  recent  date  as  to 
whether  or  not  Federal  credit  unions  may  be  required  to  col- 
lect and  remit  the  tax  imposed  upon  the  accounts  of  their 
members  under  H.C.S.H.B.  No.  407  of  the  64th  General  Assembly. 

The  act  mentioned  relates  to  the  taxation  of  the  ac- 
counts of  members  of  credit  unions.  Such  accounts  have  been 
by  the  act  classified  as  intangible  personal  property  and  the 
literal  meaning  of  the  phraseology  employed  in  the  act  makes 
its  provisions  applicable  to  both  credit  unions  organized 
under  State  laws  and  those  organized  under  Federal  laws.  A 
portion  of  two  sections  of  the  act  are  deemed  pertinent: 

"Section  3.  There  is  hereby  imposed  upon 
each  person,  either  natural  or  corporate, 
holding  personally  or  in  trust,  an  account 
in  a credit  union,  an  annual  tax  of  two  per 
cent  (2%)  of  the  taxable  portion  of  the 
dividends  declared  and  credited  by  such 
credit  union  to  such  account  in  the  preced- 
ing year.  * * * 

"Section  4.  * * * The  credit  union  shall 

compute,  withhold  and  pay  to  such  director 
on  or  before  such  dates  the  amounts  of  all 
taxes  imposed  hereby  upon  its  members,  such 
payment  to  be  made  in  one  remittance,  and 
the  credit  union  to  have  the  right,  at  Its 
option,  to  absorb  such  taxes  without  charg- 
ing the  same  to  the  particular  accounts." 
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In  view  of  the  fact  that  your  inquiry  relates  to  the  ap- 
plicability of  the  latter  provision  to  Federal  credit  unions, 
we  believe  it  germane  to  point  out  the  provisions  relative  to 
State  taxation  of  the  accounts  of  such  Federal  instrumentali- 
ties. Title  12,  U.S.C.A.,  Section  1768,  reads  as  follows: 

"The  Federal  credit  unions  organized  here- 
under, their  property,  their  franchises, 
capital,  reserves,  surpluses,  and  other 
funds,  and  their  income  shall  be  exempt 
from  all  taxation  now  or  hereafter  imposed 
by  the  United  States  or  by  any  State,  Ter- 
ritorial, or  local  taxing  authority;  except 
that  any  real  property  and  any  tangible  per- 
sonal property  of  such  Federal  credit  unions 
shall  be  subject  to  Federal,  State,  Terri- 
torial, and  local  taxation  to  the  same  ex- 
tent as  other  similar  property  is  taxed. 

Nothing  herein  contained  shall  prevent  hold- 
ings in  any  Federal  credit  union  organized 
hereunder  from  being  included  in  the  valua- 
tion of  the  personal  property  of  the  owners 
or  holders  thereof  in  assessing  taxes  imposed 
by  authority  of  the  State  or  political  sub- 
division thereof  in  which  the  Federal  credit 
union  is  located:  Provided,  however.  That 
the  duty  or  burden  of  collecting  or  enforcing 
the  payment  of  such  tax  shall  not  be  imposed 
upon  any  such  Federal  credit  union  and  the 
tax  shall  not  exceed  the  rate  of  taxes  im- 
posed upon  holdings  in  domestic  credit  unions." 

(Emphasis  ours.) 

That  the  Congress  has  the  power  to  exempt  the  property  of 
Federal  instrumentalities  and  their  shares  and  shareholders  from 
State  and  other  local  taxation  has  long  been  well  settled.  Hav- 
ing such  power  to  grant  exemption,  it  seems  that  the  Congress  may 
attach  reasonable  restrictions  upon  the  taxing  authorities  when 
exemption  is  waived.  A similar  waiver  is  found  with  respect  to 
the  taxation  of  national  banks,  under  which  only  one  of  four  pre- 
scribed methods  may  be  followed  by  States  in  taxing  such  banks. 
Title  12,  U.S.C.A.,  Section  5^8.  Logically,  then,  it  follows  that 
the  restrictions  embodied  with  respect  to  the  taxation  of  Federal 
credit  unions  are  within  the  power  of  the  Congress  and  that  they 
take  precedence  over  State  taxing  statutes. 
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CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  the  provisions 
of  H.C.S.H.B.  No.  407  of  the  64th  General  Assembly,  requiring 
credit  unions  to  compute,  withhold  and  pay  to  the  Director  of 
Revenue  of  the  State  of  Missouri  the  tax  imposed  upon  the  ac- 
counts of  members  of  such  credit  unions,  are  inapplicable  to 
Federal  credit  unions. 


Respectfully  submitted. 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


WFB : HR 


DIVISION  OF  MENTAL  DISEASES: 
POSTWAR  FUND: 


October 


Dr,  Orr  Mullinax,  Director 
Division  of  Mental  Diseases 
Dept,  of  Public  Health  and 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  in  answer  to  your  request  for  an  opinion  as 
to  whether  under  the  provisions  of  House  Bill  No.  2$3 , See- 
tion  3,  64th  General  Assembly,  the  bakery  and  storeroom  may 
be  built  as  one  building,  and  part  of  the  building  be  used 
as  a storeroom  and  the  remainder  as  a bakery. 

The  following  pertinent . items  appear  in  House  Bill  No. 

2$3,  Section  3,  H*  ADDITIONS:  "For  constructing  a storeroom 
to  house  all  commodities,  4100,000.00  * * * For  constructing 
and  equipping  a bakery,  <#15,000.00  * * 

A storeroom  is  ordinarily  a room  in  a building  set  apart 
and  having  conveniences  especially  adapted  for  the  storage  and 
conservation  of  materials.  The  word,  "storeroom,”  being  defined 
by  Nebster  as  a room  in  a storehouse  or  repository;  a room  in 
which  articles  are  stored.  In  distinction  to  the  definition  by 
Webster  that  the  word  "storehouse”  is  defined  as  a building  for 
keeping  goods  of  any  kind  and  not  a storeroom. 

5 Words  and  Phrases,  page  76,  defines  bakery  as  follows: 

”A  * bakery1  is  any  place  used  for  the 
purpose  of  mixing,  compounding,  or  baking 
for  sale  or  for  purposes  of  a restaurant, 
bakery  or  hotel,  any  bread,  biscuit, 
pretzels,  crackers,  buns,  rolls,  macaroni, 
cake,  pies,  or  any  food  products  of  which 
flour  or  meal  is  a principal  ingredient. 

Continental  Baking  Co.  v.  Campbell,  55  P» 

2d  114,  116,  176  Okl.  2l£." 

Therefore,  we  see  from  the  definitions  of  storeroom  and 
bakery  above  that  they  are  not  necessarily  in  terminology  to 
require  separate  buildings. 


Under  appropriation  of  $100,000.00 
for  storeroom  and  $15,000.00  for 
bakery,  contract  may  be  let  in  the 
amount  of  $115,000.00  for  con- 
structing both  as  a unit. 


22,  1947 
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• CONCLUSION 

Therefore,  in  our  opinion,  a contract  may  be  let  in  the 
amount  of  ^115 ,000.00  for  constructing  a storeroom  to  house 
all  commodities  and  to  construct  and  equip  a bakery  under  the 
provisions  of  House  Bill  No.  2$3,  supra,  as  long  as  the  con- 
tract includes  the  construction  of  a storeroom  to  house  all 
commodities  and  the  construction  and  equipment  of  a bakery* 


Respectfully  submitted, 


ARVXD  OWSLEY 

Assistant  Attorney  General 


APPROVED: 


TT  FT  fAYLfrR 
Attorney  General 
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£>.JCHE,BARY  OP  STATE:  Secretary  of  State  auth"~t  zed  to 

fix  compensation  of  all  employees 

in  his  department. 


October  14,  1947 


*) ( y/ 


Honorable  Edgar  C,  Nelson 
Secretary  of  State 
Jefferson  City,  Missouri 


Denv  Mr,  Nelson: 

This  will  acknowledge  your  letter  requesting  an  opinion 
from  tills  department,  respecting  your  authority  under  Senate 
Bill  No,  99  of  the  64th  General  Assembly  to  fix  the  compensa- 
tion of  all  employees  of  your  department.  Your  letter  is  as 
follows: 

"V/lll  you  please  give  me  the  opinion 
of  your  office  as  to  the  provision  of 
Senate  Bill  No,  99?  Does  it  give  me 
authority  to  fix  the  compensation  of 
all  employees  of  this  department,  in- 
cluding that  of  Chief  clerk.  Supervisor 
of  Corporation  Registration  and  Com- 
missioner of  Securities,  Foreign  Cor- 
porations Attorney,  and  Domestic  Cor- 
porations Attornoy? 

"I  would  like  to  make  some  changes  in 
my  salary  bracket  if  the  new  law  so 
permits.  Therefore,  I would  appreciate 
your  prompt  advice  in  the  matter,” 

Senate  Bill  No,  258  enacted  by  the  63rd  General  Assembly 
and  now  appearing  in  Laws  of  Missouri,  1945,  page  1724,  repealed 
all  of  Sections  12994  to  13009,  inclusive,  of  Chapter  86,  R.S, 
Mo,  1939,  relating  to  tho  Secretary  of  State,  and  enacted  in 
lieu  of  said  sections  so  repealed  sixteen  now  sections  to  be 
known  as  sections  12994,  12995,  12996,  12997,  12998,  12999, 
13000,  13001,  13002,  13003,  1-5004,  13005,  13006,  13007,  13000 
and  13009, 

The  General  Assembly  did  not  disturb  Chapter  86  in  re- 
pealing the  above  enumerated  sections,  so  that  when  enacted, 
the  new  sections  above  enumerated  still  fall  within  Chapter  86, 
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Senate  Dill  Mo,  99,  enacted  by  the  64th  General  Assembly, 
repealed  Section  12998  of  Senate  Bill  No,  258,  Laws  of  Missouri, 
1945,  page  1724,  l,e.  1726,  and  enacted  in  lieu  thereof  a new 
section  to  be  known  as  Section  12998, 

The  particular  question  you  submit  in  your  request  for 
this  opinion  is  whether  Section  12998  of  Senate  Bill  No.  99 
gives  the  Secretary  of  State  the  authority  to  fix  the  compensa- 
tion of  all  employees  of  his  department,  including  that  of 
Chief  Clerk,  Supervisor  of  Corporation  Registration  and  Com- 
missioner of  Securities,  Foreign  Corporations  Attorney  and 
Domestic  Corporations  Attorney, 

Both  Senate  Bills  Nos,  238  and  99  give  the  Secretary  of 
State  the  power  to  appoint  or  select  or  to  employ  such  clerks 
and  employees  as  may  be  necessary  for  the  performance  of  the 
duties  of  his  office, 

Section  12998  of  Senate  Bill  No,  238,  Laws  of  Missouri, 
1945,  1724,  l.o.  1726,  and  Section  12998  of  Senate  Bill  No,  99 
differ  as  to  the  extent  of  the  power  granted  the  Secretary  of 
State  to  fix  the  salaries  of  his  appointees  or  employees. 

Section  12998  of  Senate  Bill  No,  238  gave*  the  Secretary  of 
State  the  authority  to  "select,  remove  and  fix  the  compensa- 
tion except  as  otherwise  provided  by  law  of  such  clerk3  and 
employees  as  may  be  necessary 

Senate  Bill  Ho,  99  omits  the  proviso,  "as  otherwise 
provided  by  law,"  from  it’s  terms,  and  states: 

" to  fix  the  compensation  of  such 

clerks  and  employees  as  may  be  necessary 
in  the  performance  of  the  duties  of  his 
office, 

Regardless,  however,  of  said  conflict  in  Senate , Bills 
Nos,  238  and  99  on  the  question  of  fixing  salaries  for  the 
employees  of  the  Secretary  of  State's  office,  we  are  con- 
fronted with  the  terms  of  Section  129,  Laws  of  Missouri,  1945, 
l.c.  709,  710,  a new  section,  enacted  as  a part  of  House 
Committee  Substitute  for  House  Bill  No.  511,  to  take  the  place 
of  Section  189,  Laws  of  Missouri,  1943,  l.c,  475,  which  was 
repealed  by  said  substitute  Bill  No.  511,  and  which  said 
Section  129,  Laws  of  Missouri,  1945,  l,cj  709,  710,  definitely 
fixes  the  salaries  of  a number  of  the  employees  who  were  therein 
contemplated  to  be  and  who  are  employees  in  the  Secretary  of 
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State’s  office.  Said  new  Section  129,  Laws  of  ; is sour 1 , 1945, 
l,c,  709,  710  of  the  new  Business  and  Corporation  Code,  is  as 
follows: 

"The  Secretary  of  State  is  hereby  em- 
powered to  employ  a registration  clerk, 
at  an  annual  salary*  of  twenty-four 
Jiundred  dollars  ($2,400*00)  per  year, 
and  such  clerical  help  during  the  months 
of  June,  July,  August  and  September,  of 
each  year,  as  may  be  necessary  to  admin- 
ister this  law,  at  the  salary  now  paid  by 
law  to  clerks  in  the  state  department,  and 
some  suitable  person,  who  shall  be  an  at- 
torney at  law,  as  supervisor  of  corporation 
registration,  whose  duty  it  shall  be,  under 
the  direction  of  the  Secretary  of  State, 
to  aid  in  the  supervision  of  the  registration 
of  corporations.  The  supervisor  of  corpora- 
tion registration  for  his  services  as  super- 
visor of  corporation  registration  and  as 
commissioner  of  securities  shall  receive  a 
salary  of  forty-five  hundred  dollars 
($4,500,00)  per  annum*  The  salary  of  the 
Foreign  Corporations  Attorney  shall  be 
thirty- two  hundred  dollars  (§3,200,00)  per 
year  and  the  salary  of  the  Domestic  Cor- 
porations Attorney  shall  be  twenty-eight 
hundred  dollars  ($2,800,00)  per  year.  The 
salary  of  the  supervisor  corporation  regis- 
tration and  corporation  attorneys  and  clerks 
shall  be  paid  Ih  equal  monthly  Installments 
out  of  the  fund  arising  from  the  administra- 
tion of  thi3  article,  by  warrants  drawn  by 
the  state  auditor  upon  such  fund;  in  addition 


all  traveling  expenses  of  the  Secretary  of 
State,  or  the  supervisor  of  corporation  regis- 


tration, shall  be  paid  out  of  such  fund  on 
voucher  approved  and  audited  by  the  state 
auditor,  with  warrants  drawn  on  the  treasurer 
by  the  state  auditor.  All  attorneys  employed 
pursuant  to  the  provisions  of  this  section, 
3hall  be  duly  licensed  under  the  laws  of  this 
state," 


This  section  provides  for  the  administration,  insofar  as 
it  relates  to  the  Secretary  of  State’s  office,  of  the  new 
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Corporation  Code  of  this  State.  It  relates  to  the  duties  of 
the  Secretary  of  State  solely  for  that  purpose.  Said  section 
was  in  complete  harmony  with  Section  12998  of  Senate  Bill  No, 
238,  since  that  section,  in  granting  the  Secretary  of  State 
power  to  fix  the  compensation  of  his  clerks  and  employees, 
except  as  otherwise  provided  by  law,  recognized  the  compensa- 
tion provision  found  in  Section  129  relating  to  certain  em- 
ployees of  the  corporation  department. 

However,  when  Section  12998  was  reenacted  In  Senate  Bill 
No.  99,  the  proviso,  "as  otherwise  provided  by  law,”  was 
omitted.  In  the  absence  of  said  proviso.  Section  12998  as 
It  now  stands  is  the  sole  provision  relating  to  the  compensa- 
tion of  clerks  and  employees  of  the  Secretary  of  State’s 
office.  It  is  apparent  that  the  Legislature,  in  omitting 
said  proviso,  intended  to  disregard  the  compensation  provision 
found  in  Section  129  of  the  Business  and  Corporation  Code,  and 
vested  in  the  Secretary  of  State  the  power  and  authority  to 
fix  the  compensation  of  all  clerks  and  employees  employed  in 
his  department,  Whenever  the  Legislature  amends  a statute  'in 
a certain  manner,  we  must  proceed  on  the  theory  that  the 
Legislature  intended  something  by  the  amendment.  In  the  case 
of  State  v,  Hughes,  173  S,W,  (2d)  877,  the  court  said  at  pages 
880  and  881 r 

"What  is  the  effect  of  these  legislative 
changes?  The  general  rule  is  that  when 
part  of  a statute  Is  repealed  by  an 
amendatory  act,  the  provisions  retained 
are  regarded  as  a continuation  of  the 
‘ former  law,  while  these  omitted  are 
treated  as  repealed,  * Such  amend- 

* mehts  have  been  accepted  as  controlling 
evidence  of  the  legislative  intent,  •»  # 

The  presumption  if  that  the  Legislature 
intended  the  unamended  part  to  remain 
operative  and  effective  as  before,  *:;• 

But  the  whole  statute  as  amended  should 
be  construed  on  the  theory  that  the  law- 
makers intended  to  accomplish  somethlnn: 
by  the  amendment . -:$■ 

"Consider  these  canons  In  connection  with 
the  facts  here,  Uhen  See,  4906  was  first 
enacted  it  contained  an  express  provision 
making  It  say  what  respondents  hold  it  still 
means,  namely  that  the  licensee  must  be  a 
voter  and  taxpayer  of  the  county,  town,  city 
or  village  - wherein  he  seeks  a license. 
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Those  last  words  and  another  provision 
(barring  alien  licensees  ) were  stricken 
out  in  1935; 1 and  at  the  same  time  and  in 
the  next  section  of  the  same  Act  it  was 
provided  that  a retail  dealer  in  liquor 
by  the  drink  (who,  also',  is  a licensee 
under  Sec,  4906}  may  have  not  more  than 
three  licenses,  nor  shall  he  sell  at  more 
than  three  places  in  the  state.  Obvious- 
ly such  a licensee  could  not  be  a voter 
and  resident  taxpayer  of  three  counties, 
towns,  cities  or  villages  at  the  same  time, 
-is-  x -ay 

"It  seems  very  clear  to  us  that  the  words 
•wherein  such  person  seeks  a license  here- 
under,1 appearing  in  Sec,  27  of  the  orig- 
inal Liquor  Control  Act  must  be  considered 
a3  having  been  repealed  when  that  seetlon 
was  re-enacted  without  them  in  1935,  es- 
pecially in  vi ew  of  the  added  Section  27a. 


H * i'r  We  have  the  conviction  that  the 
statute  does  not  and  cannot  still  mean  the 
licensee  must  be  a voter  and  taxpayer  of 
the  county,  town,  city  or  village  wherein 
he  seeks  the  license,  when  that  last  ad- 
verbial clause  wa3  stricken  from  it  eight 
years  ago  and  another  provision  added  which 
by  clear  Implication  permits  him  to  have 
more  than  one  license  at  the  same  time  at 
different  places  in  the  state.  •»- 
(Emphasis  in  last  sentence  in  first  para- 
graph ours . ) 

See  also  Holt  v,  Rea,  52  S.W.  (2d)  877,  l.c.  878,  and 
Smith  v,  Equitable  Life  Assur.  Soc.  of  U,  S.,  107  S.W.  (2d)  191, 
l.c.  195. 

When  significant  words  are  omitted  from  the  reenactment  or 
amendment  of  a statute,  it  is  clear  that  the  Legislature  intended 
to  exclude  the  object  there  accomplished  by  the  abandoned  words. 
In  the  Missouri  case  of  United  States  v.  Bashaw,  50  Fed.  749, 
the  United  States  Circuit  Court  of  Appeals  for  the  Eighth  Circuit 
said  at  pages  753  and  754 s 
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M It  is  a fundamental  rule  of  con- 

struction that,  if  possible,  force  must 
be  given  to  all  the  words  used  therein, 
and  also  that,  when  a previous  statute  is 
amended  by  an  alteration  of  the  terms  used 
therein,  it  is  to  be  presumed  that  it  was 
the  Intent  to  alter  the  meaning  of  the 
previous  act  in  that  particular.  If  it 
was  the  intent  of  congress.  In  passing  the 
amendatory  act  of  1873,  to  leave  the  ques- 
tion of  compensation  to  the  attorney  un- 
changed, why  was  It  that  congress  struck 
out  the  words  ’for  expenses  incurred  and 
services  rendered  in  prosecutions  for  such 
fines  and  personal  penalties,’  etc.,  and 
Inserted  the  words  found  in  section  838? 

The  natural  presumption  is  that  the  phrase- 
ology of  the  statute  was  changed  in  order 
to  change  its  meaning.  The  very  fact  that 
the/  prior  act  is  amended  demonstrates  the 
intent  to  change  the  pre-existing  law,  and 
the  presumption  must  be  that  it  wa3  Intended 
to  change  the-  statute  In  all  the  particulars 
touching  which  we  find  a material  change  In 
the  language  of  the  act.  x In  our  judg- 

ment, the  change  in  the  language  used  In  the 
amendatory  act  of  1873  must  be  given  its 
legitimate  force,  and  the  fair  and  natural 
meaning  of  the  YJords  used  In  the  section 
ought  not  to  be  narrowed  in  the  attempt  to 
make  Its  meaning  conform  in  this  particular 
to  the  previous  statute." 

(Reversed  in  152  U.  436,  38  L.  Fd.  505, 

but  on  other  grounds. ) 

See  also  wills  v.  Russell,  100  U.  8.  621,  25  L.  Ed.  607, 
and  San  Marcos  Baptist  Academy  v.  Burgess,  292  S.W.  626. 

The  Secretary  of  State  therefore  Is  authorized  to  fix  the 
compensation  of  the  Chief  Clerk,  Supervisor  of  Corporation 
Registration  and  Commissioner  of  Securities,  Foreign  Corpora- 
tions Attorney,  and  Domestic  Corporations  Attorney,  as  well  as 
that  of  all  other  clerk3  and  employees  in  his  department. 
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Conclusion, 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  de- 
partment that  the  Secretary  of  State  is,  under  the  provisions 
of  Section  12998  of  Senate  Bill  No.  99  of  the  64th  General 
Assembly,  authorized  to  fix  the  compensation  of  all  employees 
In  his  department,  including  that  of  Chief  clerk.  Supervisor 
of  Corporation  Registration  and  Commissioner  of  Securities, 
Foreign  Corporations  Attorney,  and  Domestic  Corporations 
Attorney. 


Respectfully  submitted. 


APPROVED: 


DAVID  DONNELLY. 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


It  is  his  duty  under  Senate  Bill  No.  196, 
Missouri  Laws  of  1945,  to  compile,  index, 
and  publish  all  rules  adopted  by  each  agency. 
Also,  it  is  his  duty  to  publish  the  monthly 
bulletin,  as  required  in  said  bill,  setting 
forth  the  text  of  all  rules  filed  during  the 
preceding  month  by  the  state  agencies. 

October  27,  1947 


Honorable  Ldgar  G.  Nelson 
Secretary  of  State 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  letter  dated  October  16,  1947, 
wherein  you  requested  an  opinion  of  this  department  relative 
to  the  compilation  of  rules  for  the  various  state  agencies. 

Said  letter  reads  as  follows: 

"Senate  Bill  196,  enacted  by  the  General 
Assembly  (1945  Session  Acts,  Page  1505), 
provides  for  a monthly  bulletin  setting 
forth  the  text  of  all  rules  filed  during 
the  preceding  month,  excluding  rules  now 
in  effect.  It  further  provides  that 
"the  proper  state  officer"  shall,  as  soon 
as  possible  after  the  effective  date  of 
this  act,  com. ile,  index,  and  publish  all 
rules  adopted  by  each  agency  and  remain- 
ing in  effect. 

"Will  you  please  advise  me  if  "the  proper 
state  officer"  refers  to  the  Secretary  of 
, State, 

"In  view  of  the  fact  that  the  Section 
provides  that  each  state  agency  shall 
file  its  rules  with  the  Secretary  of 
State,  it  would  appear,  by  implication, 
that  Section  3 intends  to  impose  upon 
the  Secretary  of  State  the  duty  of 
publishing  the  monthly  bulletin." 

Senate  Bill  No,  196,  passed  by  the  63rd  General  Assembly, 
and  found  in  Missouri  Laws  of  1945 > page  1504,  made  provisions 
relating  to  rules  and  regulations  of  the  various  administrative 
agencies  of  the  state  government.  Section  2 reads  as  follows: 

"(a)  Bach  state  agency  shall  file  forth- 
with in  the  office  of  the  Secretary  of 
State  a certified  copy  of  each  rule 
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adopted  .by  it,  including  all  rules  now 
in  effect.  The  Secretary  of  State  shall 
kaep  a permanent  register  of  such  rules 
open  to  public  inspection. 

"(b)  Each  rule  hereafter  adopted  shall 
become  effective  ten  days  after  such 
filing  unless  a later  date  is  required 
by  statute  or  specified  in  the  rule.” 

Section  3 reads  as  follows: 

"(a)  For  the  state  agencies  there  shall 
be  a monthly  bulletin  in  which  it  shall 
set  forth  the  text  of  all  rules  filed 
during  the  preceding  month,  excluding 
rules  now  in  effect. 

" (b)  The  proper  state  offices^  shall,  as 
soon  as  possible  after  the  effective 
uate  of  this  act,  compile,  index,  and 
publish  all  rules  adopted  by  each  agency 
and  remaining  in  effect.  Compilations 
shall  be  supplemented  or  revised  as  often 
as  necessary,  and  at  least  once  every  two 
years. 

" (c)  bulletins  and  compilations  shall  be 
made  available  upon  request  to  state  and 
local  officials  free  of  charge,  and  to 
other  persons  at  a price  fixed  by  the 
proper  state  authority  to  cover  publica- 
tion and  mailing  costs.  The  costs  of 
such  printing  and  publication  shall  be 
paid  out  of  the  funds  for  the  operation 
of  the  agency  filing  such  rules.” 

Froai  Section  2,  we  find  the  provision  that  a copy  df  all  rules 
of  each  state  agency  is  to  he  filed  in  the  office  of  the  Secre- 
tary of  State.  Immediately  following  Section  2,  we  find  Section 
3 providing  for  the  publication  of  a monthly  bulletin  for  the 
state  agencies,  which  shall  set  forth  the  text  of  all  rules  filed 
during  the  preceding  month,  excluding  rules  then  in  effect.  Then 
paragraph  (b)  of  Section  3 says  that  the  "proper  state  officer" 
is  to  compile  and  publish  all  rules  adopted  by  each  agency. 
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The  justification  and  reasoning  back  of  such  legislation 
as  quoted  herein  is  to  provide  a centralized  point  for  the 
filing  and  keeping  of  a permanent  register  of  such  rules.  This 
is  not  only  for  the  purpose  of  maintaining  a record,  but  is  also 
for  the  general  information  of  the  various  departments  and  the 
interested  public.  Such  a duty  is  in  line  with  many  of  the  other 
functions  of  the  office  of  Secretary  of  State}  as  for  example,  the 
printing  and  disposition  of  the  laws  enacted  by  the  Gen'eral  Assembly 

Although  it  is  ambiguous  as  to  just  what  state  officer  is 
referred  to,  we  cannot  help  but  feel  it  was  intended  to  mean  the 
Secretary  of  State.  By  the  terms  of  Section  2,  it  is  provided  that 
the  rules  relating  to^the  agencies  are  to  be  filed  in  the  office 
of  the  Secretary  of  State.  In  view  of  this,  then,  it  would 
logically  follow  that  the  only  state  officer  contemplated  as  having 
convenient  access  to  these  rules  for  the  purpose  of  publishing  the 
monthly  bulletin,  and  compiling,  indexing,  and  publishing  all  rules 
adopted  by  each  agency  would  be  the  Secretary  of  State.  This,  we 
feel,  is  but  an  application  of  the  fundamental  rule  in  the  con- 
struction of  statutes  to  the  effect  that  attempt  is  to  be  made  to 
ascertain  and  give  effect  to  the  purpose  of  the  Legislature.  State 
ex  rel.  Consolidated  School  District  No.  1 v.  Hackmann,  302  Mo.  553. 


CONCLUSION  • - 

It  is,  therefore, „ the  opinion  of  this  department  that,  in 
accordance  with  Section  3 of  Senate  Bill  No.  19b,  Missouri  Laws 
of  1945 t page  1504,  the  Secretary  of  State  is  the  proper  state 
officer,  as  intended  by  the  terms  of  paragraph  (b).  Section  3* 
thereunder,  who  is  to  compile,  index,  and  publish  all  rules 
adopted  by  each  agency  and  remaining  in  effect. 

It  is  further  the  opinion  of  this  department  that  it  is 
intended  by  Section  3 o£  said  Bill  No.  196  to  place  upon  the 
Secretary  of  State  the  duty  of  publishing  the  monthly  bulletin. 


Hespectfully  submitted, 


Wm.  C.  COCKRILL 

APPROVED:  Assistant  Attorney  General 


J.  E.  TAILOR 
Attorney  General 
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'Prosecuting  attorney  may  file  information  for  a 
misdemeanor  in  the  circuit  court  and  may  file  a 
delinquency  case  in  the  circuit  court.  Defendant 
cannot  take  a change  of  venue  from  circuit  court  to 
magistrate  court. 


Honorable  Joel  ii . Korman 
Magistrate  of  ft  one  Comity 
Galena,  Missouri 


Dear  Mir: 


This  will  acknowledge  receipt  of  your  letter  of 
recent  date  in  which  you  have  requested  an  opinion  of  this 
department  in  regard  to  the  following  questions: 

(1)  May  the  prosecuting  attorney  file  informa- 
tions for  misdemeanors  in  the  circuit  court v 

(2)  May  a defendant  take  a change  of  venue  from 
a circuit  court  to  a magistrate  in  a mis- 
demeanor case  i 

(5)  May  the  prosecuting  attorney  file  delinquency 
cases  in  the  circuit  court  rather  than  the 
magistrate  court? 

In  answer  to  question  one,  we  direct  your  attention 
to  Section  1 of  Senate  Bill  193,  which  provides: 

‘Magistrates  shall  have  concurrent 
original  -jurisdiction  with  the  circuit 
court,  coextensive  with  their  respec- 
tive counties  in  all  cases  of  misde- 
meanor, except  in  cities  having  courts 
exercising  exclusive  jurisdiction  in 
criminal  cases,  or  as  otherwise  pro- 
vided by  lav/," 

It  is  clear  from  the  above  section  that  the  circuit 
courts  also  have  original  jurisdiction  in  all  cases  of  misde- 
meanors, Therefore,  the  prosecuting  attorney  may  file  any  mis- 
demeanor case  in  the  circuit  court  if  he  so  desires. 
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Your  second  question  is  whether  or  not  a change  of 
venue  may  be  taken  from  a magistrate  court  to  a circuit  court. 
There  are  provisions  for  taking  a change  of  venue  from  one 
magistrate  court  to  another  and  from  the  magistrate  court  to 
the  circuit  court  in  Senate  Bill  195  and  Senate  Bill  207  of  the 
63rd  General  Assembly*  but  there  is  no  provision  in  said  bills 
for  talcing  change  of  venue  from  the  circuit  court  to  tho  magis- 
trate court*  Change  of  venue  from  the  circuit  court  is  pro- 
vided for  by  Section  4015,  H*  "Mo*  1939,  which  reads  as  fol- 
lows: 

’’Any  criminal  cause  pending  in  any  cir- 
cuit court  may  be  removed,  by  the  order 
of  such  court  or  the  judge  thereof,  to 
the  circuit  court  of  another  county  in 
the  same  circuit,  whenever  it  shall  ap-  r 
pear,  in  the  manner  hereinafter  provided, 
that  the  minds  of  the  inhabitants  of  the 
county  in  which  the  cause  is  pending  are 
so  prejudiced  against  the  defendant  that 
a fair  trial  cannot  be  had  therein.” 

« ' 

And  Section  4017,  R,  3.  Mo*  1939,  which  reads  as  follows: 

’’Whenever  it  shall  appear,  in  the  manner 
hereinafter  provided,  that  the  inhabi- 
tants of  the  entire  circuit  are  so  preju- 
diced against  the  defendant  that  a fair 
trial  cannot  be  had  therein,  the  cause 
sliaL  1,  by  order  of  the  court  or  judge  there- 
of, be  removed  to  another  circuit,  in  which 
such  prejudice  is  not  alleged  to  exist.” 

Therefore,  since  the  above  sections  provide  that  the 
case  shall  be  transferred  to  another  circuit  court,  a change  of 
venue  cannot  be  taken  by  a circuit  court  to  a magistrate  court. 

The  last  question  you  ask  is  whether  or  not  the  prose- 
cuting attorney  may  file  delinqiiency  cases  in  the  circuit  court* 
Section  11  of  donate  Bill  207,  provides: 

’’Magistrate  courts,  in  counties  of  less 
than  70,000  inhabitants#  shall  have  con- 
current juvenile  jurisdiction  with  the 
circuit  court#  and  the  powers  of  the  cir- 
cuit judge  in  chambers  when  the  circuit 
judge  is  absent  from  the  county.” 
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You  will  note  under  the  above  section  that  the  magis- 
trate and  circuit  co\irts  have  concurrent  juvenile  jurisdiction* 
Therefore,  the  prosecuting  attorney  can  file  a delinquency  case 
either  in  the  circuit  court  or  the  magistrate  court  as  he  so 
desires. 


Conclusion 

It  is,  therefore,  the  opinion  of  this  department  that 
(1)  a prosecuting  attorney  may  file  an  information  for  a mis- 
demeanor ' in  the  circuit  court  j ( 2 ) a defendant  cannot  take  a 
change  of  venue  in  a misdemeanor  case  from  a circuit  court  to 
a magistrate  court;  and  (3)  a prosecuting  attorney  may  file  a 
delinquency  case  in  either  the  circuit  court  or  a magistrate 
court. 


.Respectfully  submitted. 


FWRoHim  uILSOH 
Assistant  Attorney  General 


ATlROVkD: 


J.  h.  tAyloIa 
Attorney  General 


TOWNSHIPS:  *■  In  county  under  township  organisation  county  court 

;/’  ROADS  AND  BRIDGES:  may  levy  special  tax  for  road  and  bridge  purposes 

TAXATION:  only  under  provisions  of  Sec.  $529,  Laws  of  1945, 

ELECTION:  p.  147$.  Township  board  cannot  call  election  for 

purpose  of  voting  tax  for  road  purposes. 


December  $ , 1947 


Honorable  Wayne  Norman 
Prosecuting  Attorney 
Putnam  County 
Unionville,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department  and.  reading  as  follows: 

i 

t!I  shall  appreciate  your  opinion  on  the 
following  matters: 

"May  a County  Court  of  a county  having 
township  organization  levy  a special  tax 
for  road  and  bridge  purposes,  either  upon 
its  own  motion  or  by  a special  election 
called  for  such  purpose? 

"May  a township  board  call  a special  elec- 
tion for  the  purpose  of  voting  an  addition 
tax  for  road  purposes?" 

In  answer  to  the  questions  contained  in  your  request,  we 
are  enclosing  official  opinions  of  this  department  rendered  under 
date  of  February  4,  1947,  to  Herbert  8,  Brown,  July  $,  1947,  to 
R.  E.  Moulthrop,  and  July  25,  1947,  to  C.  E.,  Ernst.  We  believe 
that  the  enclosed  opinions  fully  answer  the  questions  contained 
in  your  request. 


\ 

CONCLUSION 


It  is  the  opinion  of  this  department  that  in  a county  under 
township  organization  the  county  court  has  authority  to  levy  a 
special  tax  for  road  and  bridge  purposes  only  under  the  provi- 
sions of  Section  $529,  Laws  of  Missouri,  1945,  page  147$,  and 
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that  such  tax  can  be  imposed  only  in  the  special  or  general 
road  districts  voting  for  the  imposition  of  such  tax  at  a spe- 
cial election. 

It  is  further  the  opinion  of  this  department  that  a town- 
ship board  has  no  authority  to  call  a special  election  for  the 
purpose  of  voting  an  additional  tax  for  road  purposes. 


Respectfully  submitted, 


C,  B.  BURNS,  Jr. 

Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 


MAGISTRATES:  Magistrate  is  required  by  law  to  appoint  a clerk 
within  a reasonable  time  after  being  sworn  in  as 
magistrate.  Magistrate  cannot  appoint  as  clerk 
a school  teacher  who  is  employed  full  time  as  school 
teacher  and  unable  to  work  during  office  hours  as 
clerk  of  the  magistrate  court  except  on  Saturdays  and 
week  ends. 

January  IS , 1947 


Honorable  Ben  \v.  Oliver’,  Member 
Missouri  House  of  Representatives 
63rd  General  Assembly 
6209  East  13th.  Street 
Kansas  City,  Missouri 

De.ar  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion,  which  reads: 

”1  am  very  desirous  of  obtaining  some 
information  pertaining  to  the  appoint- 
ment of  a magistrate’s  clerk  in  a fourth- 
class  county. 

”In  this  county,  the  clerk  desired  is 
teaching  school  and  her  term  will  not  be 
completed  until  five  months  after  January 
1st. 

’’The  information  desired  is  whether  or  hot 
the  magistrate  is  compelled  to  appoint  the 
magistrate’s  clerk  in  January,  1947  or 
whether  it  would  be  possible  for  the  magis- 
trate to  hold  up  such  an  appointment  until 
May  or  June,  1947.  If  this  is  not  possible, 
can  the  magistrate  appoint  the  desired  clerk 
in.  January,  and  this  clerk  work  evenings  and 
weekends  until  May  or  June  and  then  devote 
full  time  to  the  office.” 

We  are  assuming  for  the  purpose  of  this  opinion  that 
the  party  under  consideration  for  the  appointment  of  clerk 
of  the  magistrate  court  is  now  employed  full  time  as  a school 
teacher.  Furthermore,  that,  if  she  is  appointed  to  this  oiiice, 
the  plan  is  for  her  to  work  some  evenings  after  business  hours 
and  on  week  end's.  This  is  a rather  unusual  request,  in  that 
the  applicant  for  this  position  does  not  contemplate  spending 
at  least  some  time  during  business  hours.  This  department  has 
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had  numerous  similar  requests,  but  in  most  every  instance, 
the  applicant  spent  some  time  during  business  hours  per- 
forming the  duties  of  the  office. 

You  first  inquire  if  the  magistrate  is  required  to 
appoint  a clerk  in  January,  1947.  Section  21,  Senate  Bill 
207,  passed  by  the  63rd  General  Assembly,  specifically  re- 
quires each  magistrate  shall  appoint  and  fix  the  salary  of 
a clerk  of  his  court  and  he  may  appoint  such  deputies  and 
employees  as  may  be  necessary  and  fix  their  salaries.  Said 
section  reads  as  follows: 

MIri  all  counties  each  magistrate  shall 
by  an  order  duly  made  and  entered  of 
record  appoint  and  fix  the  salary  of  a 
clerk  of  his  court  and  may  appoint  such 
deputies  and  employees  as  may  be  necessary 
for  the  proper  dispatch  of  the  business  of 
his  court  and  fix  their  salaries  at  such 
sum  as  in  his  discretion  may  seem  proper. 

The  total  salaries  of  clerk,  deputies  and 
other  employees  paid  by  the  state  shall 
in  no  event  exceed  the  annual  amount  fixed 
in  this  act  for  clerk  and  deputy  clerk  hire 
of  such  courts,  provided  that  in  any  county 
where  need  exists,  the  county  court  is  here- 
by authorized,  at  the  cost  of  the  county,  to 
provide  such  additional  clerks,  deputy  clerks 
or  other  employees  as  may  be  required.  All 
such  clerks,  deputies  and  employees  shall 
serve  at  the  pleasure  of  the  magistrate. 

.Bach  clerk  of  the  magistrate  court  shall  take 
the  oath  required  of  other  clerks  of  courts 
in  this  State.  Before  entering  upon  the 
duties  ox  his  office,  the  clerk  and  deputy 
clerk  shall  enter  into  a bond  to  the  State  of 
Missouri,  with  good  and  sufficient  sureties* 
to  be  approved  by  the  magistrate,  in  the  sum 
of  $1,000.00,  conditioned  that  he  will  faith- 
fully discharge  all  of  the  duties  of  his 
office;  which  bond  shall  be  filed  and  recorded 
in  the  office  of  the  county  clerk  of  the  county. 
For  breach  of  any  of  the  conditions  of  such  bond 
suit  may  be  brought  as  upon  other  penal  bonds. 

Any  magistrate  or  clerk  of  the  magistrate  court 
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failing  or  refusing  in  his  receipts  for 
fees  to  givp  an  itemized  account  of  such 
charge,  with  date,  shall  upon  conviction, 
be  deemed  guilty  of  a misdemeanor*  In  all 
counties  where  magistrates  organize  into  a 
court  with  divisions  there  shall  be  but  one 
clerk  of  the  magistrate  court  who  may  act 
as  clerk  for  one  of  the  magistrates*  There 
shall  not  be  more  than  one  deputy  clerk  for 
each  magistrate  and  all  deputies  shall  be 
under  the  direction  of  the  clerk  but  shall 
be  appointed  by  the  court.” 

As  a general  rule,  when  the  word  "shall"  is  used,  it  is 
mandatory,  and  when  ,the  word  ”may”  is  used,  it  is  permissive* 

In  State  ex  inf*  McKittrick  v,  Wymore , 119  S.W.  (2d)  941, 

343  Mo.  98,  the  court  said,  l.c,  944: 

"Respondent  argues  that  the  remedy  provided 
by  this  statute  is  an. exclusive  remedy 
against  respondent  for  misconduct.  On  read- 
ing the  article  it  will  be  noted  that  the 
words  ’may*  and  ’shall’  are  used  many  times 
in  the  several  sections.  They  were  used 
advisedly  and  must  be  given  their  usual  and 
ordinary  meaning.  It  is  the  general  rule 
that  in  statutes  the  word  ’may’  is  permissive 
only,  and  the  word  ’shall’  is  mandatory.*  * 

By  use  of  the  word  '’shall”  In  Section  21,  supra,  relative 
to  the  appointment  of  the  clerk  and  the  use  of  "may”  for  the 
appointment  of  the  deputy  clerks,  we  are  of  the  opinion  the 
foregoing  rule  of  construction  is  applicable.  Had  the  Legis- 
lature left  the  appointment  of  both  the  clerk  and  deputy  clerks 
to  the  discretion  of  the  magistrate,  it  would  have  in  all  proba- 
bility used  the  word  "may"  in  both  instances.  Therefore,  by 
using  "shall"  instead  of  "may,"  under  the  foregoing  rule  of 
statutory  construction,  the  Legislature  made  it , mandatory  upon 
the  magistrate  to  appoint  a clerk  and  left  it  to  the  discretion 
of  the  magistrate  in  the  appointment  of  deputy  clerks. 

Your  second  inquiry  as  to  whether  you  may  employ  the  school 
teacher  as  clerk  of  the  magistrate  court,  is  a little  difficult 
to  answer  on  the  limited  facts  stated  in  your  request.  The 
clerk  of  the  magistrate  court  has  several  specific  statutory 
duties  such  as  taking;  the  fee  upon  filing  any  cause  of  action 
in  the  magistrate  court,  also  the  clerk  has  all  of  the  adminis- 
trative power  and  authority  vested  in  the  magistrate  under  the 
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law,  and  is  required  to  make  certain  reports,  etc.  Section 
23,  Senate  Bill  207,  supra,  in  part  reads: 

"Upon  tiie  commencement  of  any  proceedings  v 

in  the  magistrate  court  the  party  commenc- 
ing the  same  shall  pay  to  the  clerk  of  said 
court  a magistrate  fee  of  five  dollars  (^5.00. ) 


Section  145,  Senate  Bill  207,  supra,  reads: 

"All  acts  of  an  administrative  nature  in- 
cluding issuance  of  process,  herein  required 
of  the  magistrate  may  be  performed  by  the 
clerk  or  duputy  clerk  of  the  magistrate  court." 

We  do  not  contend  that  the  duties  ox  the  school  teacher 
in  this  instance  and  that  of  the  clerk  of  the  magistrate  court 
are  incompatible  in  so  far  as  the  duties  of  one  office  conflict 
with  the  duties  of  the  other.  But  where  it  definitely  is  shown 
to  be  a physical  impossibility  to  perform  the  duties  of  both 
offices  at  the  same  time  and  during  school  and  office  hours, 
then  we  certainly  think  that  it  is  beyond' the  stretch  of 
imagination  to  say  that  an  appointive  officer,  who  has  certain 
statutory  duties  that  cannot  possibly  be  performed  except  during 
business  hours  and  while  at  the  office,  can  hold  both  offices. 
*In  Perkins  v.  banning,  Superintendent  of  Public  Health,  122  P, 
(2d)  357,  l.c.  361,  the  court,  in  holding  that  it  is  against 
public  policy  for  a public  officer  to  accept  another  public 
office  not  only  when  the  duties  of  the  two  offices  are  incom- 
patible but  also  when  it  is  a physical  impossibility  for  him 
to  perform  the  duties  of  both  offices,  said: 

"We  think  that  public  policy  requires  that 
anyone  accenting  and  retaining  a public 
office  should  not  place  himself,  by  the 
accepting  of  another  office,  in  such  a posi- 
tion that  it  is  physically  impossible  for 
him  properly  to  perform  the  duties  of  both 
offices,  and  if  the  nature  of  the  two  offices 
is  such  that  this  impossibility  does  appear, 
the  offices  are  incompatible  and  the  accept- 
ance of  the  second  office,  ipso  facto,  vacates 
the  first.  Applying  that  rule,  is  it  possible 
that  petitioner  can  properly  perform  the  duties 
of  major  in  the  United  States  army  and  of  super- 
intendent of  public  health  in  the  state  of 
Arizona?  We  think  it  is  obvious  that  he  cannot. 
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A.s  was  said  in  State  v.  Buttz,  supra,  ’Here 
are  two  offices  held  under  two  distinct, 
governments;  the  duties  of  the  one  are  to  be 
performed  in  Washington,  while  those  of  the 
other  are  to  be  performed  in  this  State.’ 

In  the  present  case,  petitioner’s  duties  as 
a major  in  the  United  States  army  not  only 
called  him  out  of  the  state  of  Arizona,  but 
may  call  him  out  of  the  United  States  itself, 
while  the  great  majority  of  his  duties  as 
superintendent  of  public  health  must  be  per- 
formed within  the  state. 


”We  hold,  therefore,  that  the  doctrine  of 
incompatibility  of  offices  depends  upon  the 
public  policy  of  the  state;  that  offices  are 
incompatible  not  only  when  the  duties  there- 
of are  in  conflict,  but  when  it  is  physically 
impossible  that  they  may  be  performed  prop- 
erly by  the  same  person;  that  on  the  facts 
as  shown  it  was  physically  impossible  for 
petitioner  to  perform  properly  the  duties  of 
the  two  offices  which  he  attempted  to  retain, 
and  that  his  acceptance  of  the  duties  and 
emoluments  of  the  second  office  was,  ipso 
facto,  a vacation  of  the  first.’’ 

We  are  not  unmindful  of  certain  decisions  holding  that 
certain  public  officers  do  not  forfeit  their  offices  by  reason 
of  being  inducted  into  the  armed  forces  of  this  country  in  time 
of  war.  (See  State  v.  Grayston,  163  S.W.  (2d)  335,  and  State 
v.  Wilson,  166  S.'w.  (2d)  499*)  The  question  that  arose  in  those 
cases  was  whether  said  officers  forfeit  their  offices  by  becom- 
ing a member  of  the  armed  forces  of  this  country.  In  one  case 
the  officer  was  a circuit  judge,  and  the  other  a circuit  clerk. 
In  State  v.  Grayston,  supra,  the  court  recognized  the  incom- 
patibility of  the  office  of  circuit  judge  and  service  in  the 
regular  army,  but  not.  with  a militiaman.  In  so  holding,  the 
court  said,  l.e.  340: 

”We  would  recognize  as  incompatible  service 
in  the  Regular  Army  as  we  understand  that 
term  to  denote  the  professional,  permanent 
soldiery,  those  who  have  chosen  the  military 
service  as  a career.  They  should  be  distin- 
guished from  the  militiamen  who  are  ordinarily 
occupied  in  the  pursuits  of  civil  life  but  are 
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organized  for  discipline  and  drill  and 
called  into  the  field  for  temporary 
military  service  when  the  exigencies  of 
the  country  require  it  and  from  the 
citizen-soldiers  who  are  in  the  military 
services  only  in  time  of  war  or  emergency." 

Regarding  the  conflicting  duties  of  the  two  offices  in 
the' above  ca.se,  we  are  of  the  opinion  the  duties  of  one  in 
the  service  of  the  regular  army  in  all  probability  conflict 
no  more  than  one  in  the  militia,  with  the  office  of  circuit 
judge  or  circuit  clerk.  Especially  is  this  true  during  a 
war.  The  principal  distinction  bet ween  one  in  the  service 
in  the  regular  army  and  the  militia,  as  stated  by  the  court, 
is  that  those  in  the  former  are  considered  more  as  professional 
soldiers  and  most  of  the  time  away,  whereas  the  one  in  the 
militia  is  a greater  part  of  the  time  carrying  on  the  duties  as 
a civilian,  such  as  circuit  judge  or  circuit  clerk,  except  when 
called  into  the  service  in  time  of  war  or  emergency.  Therefore, 
our  court  in  the  above  decision  must  also  have  considered,  at 
least  to  some  extent,  offices  to  be  incompatible  when  unable  to 
properly  perform  the  functions  of  the  two  offices  at  the  same 
time . 


One  of  the  primary  rules  of  statutory  construction  is  to 
ascertain,  if  possible,  from  words  used  in  a statute  the  legis- 
lative intent  arid  to  give  effect  to  the  lawmakers  intent,  (See 
City  of  St.  Louis  v.  Pope,  126  S.w.  (2d)  1201,  344  Mo.  479.) 
Also,  another  cardinal  rule  of  statutory  construction  is  that 
statutes  must  be  given  a sensible  construction  and  should  not 
be  construed  so  as  to  make  it  unreasonable  where  it  can  be  given 
reasonable  construction.  (See  Lambur  v.  Tates,  14#  Fed.  (2d) 
137;  State  ex  rel.  St.  Louis  Public  Service  Co.  v.  Public  Servic 
Commission,  34  3 . II . (2d)  436,  326  Mo.  1169;  also  Chrisman  v. 
Terminal  R.R,  Association  of  St.  Louis,  57  S.lv.  (2d)  230,  237  Mo 
App . 1$1 . ) 

Section  12#2S,  R.S.  Mo.  1939,  provides  that  any  person 
elected  or  appointed  to  any  county  office  shall  be  subject  to 
removal  who  shall  fail  personally  to  devote  his  time  to  the 
performance  of  the  duties  of  such  office,  and  reads: 

"Any  person  elected  or  appointed  to  any 
county,  city,  town  or  township  office  in 
this  state,  except  such  officers  as  may  be 
subject  to  removal  by  impeachment,  who  shall 
fail  personally  to  devote  his  time  to  the 
performance  of  the  duties  of  such  office,  or 
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who  shall  be  guilty  of  any  willful  or 
fraudulent  violation  or  neglect  of  any 
official  duty,  or  who  shall  knowingly 
or  willfully  fail  or  refuse  to  do  or 
perforin  any  official  act  or  duty  which 
by  law  it  is  his  duty  to  do  or  perform 
with  respect  to  the  execution  or  enforce- 
ment of  the  criminal  laws  of  the  state, 
shall  thereby  forfeit  his  office,  and  may 
be  removed  therefrom  in  the  manner  herein- 
after provided.” 

j 

While  our  courts  have  held,  that  it  is  not  necessary  to 
go  to  such  trouble  in  removing  said  officers  when  they  are' not 
appointed  for  a definite  term  of  office,  (see  State  ex  rel.  v. 
Sartorius,  95  S.W,  (2d)  #73),  we  are  of  the  opinion  that  it  may 
be  applicable  in  case  such  officer  should  appoint  some  person 
and  then  refuse  to  remove  his  appointee  from  office  although 
under  the  law  said  appointee  may  be  subject  to  removal. 

The  clerk  to  be  appointed  by  the  magistrate  is  not  appointed 
for  any  specific  statutory  period  of  time.  Therefore,  said  clerk 
may  be  removed  at  the  pleasure  of  the  officer  appointing  him,  in 
this  case  it  is  the  magistrate.  In  State  ‘ex  rel.  Mincke  et  al. 
v.  Sartorius,  95  S.W.  (2d)  #73,  l.c.  #75,  the  court,  in  so  holding, 
said: 


* * Where  the  appointment  is  for  a 
definite  term,  the  appointment  logically 
confers  on  the  officer  the  right  to  serve 
out  his  full  official  period  unless  for- 
feited by  his  own  misconduct,  since  the 
very  fact  of  the  definiteness  of  the  of- 
ficial tenure  necessarily  negatives  any 
idea  of  a reservation  of  power  and  authori- 
ty on  the  part  of  the  appointing  power  to 
remove  the  officer  at  will.  On  the  other 
hand,  where  the  law  conferring  the  authori- 
ty under  which  the  appointment  is  made  is 
silent  as  to  any  limitation  upon  the  right 
of  removal  and  the  duration  df  the  official 
term  is  thus  left  unlimited  except  by  the 
will  and  pleasure  of  the  appointing  power, 
then  under  such  circumstances  the  unquali- 
fied power  of  removal  is  an  incident  to  the 
very  power  of  appointment  itself,  which  may 
be  invoked  and  applied  at  pleasure  without 
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notice,  the  m king  of  charges,  or  a hear- 
ing thereon.  State  ex  inf.  v.  Hedrick, 

294  Mo.  21,  241  3. t/',  402;  State  ex  rel. 
v.  City  of  St,  Louis,  90  Mo.  19,  1 s.W, 

757;  Horstman  v.  Adamson,  101  Mo.  4pp. 

119,  74  S.vv.  39$ ; 46  C.J.  9^9;  22  R.C.L. 

Section  2#7,  p.  576.” 

(Also,  see  State  ex  rel.  Brokow  v.  Board  of  Education 
of  the  City  of  St.  Louis,  171  S.W.  (2d)  75.) 

In  view  of  the  foregoing  decisions,  the  magistrate  could 
appoint  a clerk  until  such  time  as  the  school  teacher  could 
assume  the  duties  of  the  office  of  clerk  and  then  remove  said 
clerk  and  appoint  the  school  teacher  to  the  office. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that,  as 
magistrate  of  the  court,  it  is  his  mandatory  duty  to  appoint 
a clerk  of  said  court.  Furthermore,  that  to  appoint  a school 
teacher  employed  full  time  as  school  teacher  and  unable  to  be 
at  the  office  of  the  magistrate  during  office  hours,  except  on 
Saturdays  and  week  ends,  as  clerk  of  the  magistrate  court,  would 
be  against  public  policy  and  not  a valid  appointment  under  the 
law. 


Respectfully  submitted, 


1 F PROVED : 


AUBREY  !i.  HAMMETT,  Jr, 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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RECORDER  OP  DEEDS  i 


No  provision  is  made  under  the  laws  for  payment 
of  deputy  recorder  of  deeds  in  counties  where 
DEPUTIES!  the  circuit  clerk  is  ex  officio  recorder  of  deeds 


February  G , 1947 


/ 

Honorable  Don  W*  Owonsby 
Prosecuting  Attorney 
Dallas  County 
Ruf f a 1 o , Missouri 


Do a Sirs 


This  is  in  roply  to  your  letter  of  recent  date  wherein 
you  submit  the  following  statement  of  facts  and  question : 

"House  Bill  #774  of  the  GSrd  General 
Assembly  relating  to  tho  office  of  Circuit 
Clerk  and  Recorder  in  counties  of  tho 
fourth  class  provides  in  Section  6 there-' 
of  for  the  appointment  of  deputy  record- 
ers by  tho  elected  recorder  to  bo  approved 
by  tho  county  court.  Said  bill  however 
makes  no  provision  for  the  payment  of  a 
salary  to  a deputy  recorder  axcopt  in  the 
general  terms  of  section  7 of  said  bill. 


" QUERY j Is  tho  county  court  in  a county 
of  the  fourth  class  authorised  to  pay  out 
of  class  four  funds  a salary  to  a deputy 
county  recorder  appointed  under  the  pro- 
visions of  Bill  #774  and  in  an  amount  sot 
by  tho  county  court?" 

Section  5 of  House  Bill  Ho.  774  of  tho  G3rd  General 
Assembly,  approved  on  April  10,  1946,  seems  to  be  tho  provision 
of  tho  law  covering  tho  subject  of  deputies  in  tlio(  office  of 
circuit  clerk  and  recorder  in  counties  of  tho  fourth  class. 

This  section  roads  as  follows*  < 

"Tho  circuit  cleric  and  recorder  in  counties 
of  tho  fourth  class  shall  bo  entitled  to 
such  number  of  deputies  and  assistants, 
to  be  appointed  by  such  official,  with  tho 
approval  of  the  judge  of  /tho  circuit  court, 
as  such  judge  shall  deem  necessary  for  the 
prompt  and  proper  discharge  of  tho  duties 
■ of  his  office.  The  judge  of  tho  circuit 
court,  in  his  order  permitting  the  circuit 
clerk  and  recorder  to  appoint  deputies  or 
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assistants,  shall  fix  the  compensation  of 
such  deputies  or  assistants  which  order 
shall  designate  the  period  of  timo  such 
deputies  or  assistants  may  bo  employed. 

Every  such  order  shall  ob  on  to  rod  on 
record,  and  a certified  copy  thereof  shall 
be  filed  in  the  office  of  the  county  clerk. 

The  circuit  clerk  and  recorder  may  at  any 
time,  discharge  any  deputy  or  assistant, 
and  may  re pula to  the  timo  of  his  or  her 
employment  and  the  circuit  court,  may  at 
any  time  modify  or  rescind  its  order  per- 
mitting an  appointment  to  be  made," 

Section  G of  tho  same  Act  contains  the  following  provi- 
sions, relative  to  deputy  recorders  in  such  counties.  It 
reads  as  follows s 

,!T'ho  circuit  clerk  and  recorder  in  counties 
.of  tho  fourth  class,  as  recorder  of  the 
county,  may  appoint  in  writing  one  or  more 
deputies,  to  bo  approved  by  tho  county 
court,  which  appointment  with- tho  like 
oath  of  office  as  their  principals,  to  be 
taken  by  thorn  and  indorsed  tho re on  shall 
be  filed  in  tho  office  of  the  county  dork. 

Such  deputy  roc orders  shall  possess  the 
qualifications  of  clerks  of  courts  of 
record,  and  may t in  tho  name  of  their 
principals,  perform  the  duties  of  record- 
ers of  deeds,  but  all  circuit  clerk  and 
recorders  and  their  sureties  shall  bo 
.responsible  for  the  official  conduct  of 
their  deputies, ” 

It  will  too  noted  from  Section  5 of  this  Act  that  tho 
judge  of  the  circuit  court  fixes  tho  compensation  of  deputies 
or  assistants  to  tho  circuit  clerk  and  recorder.  Section  6, 
while  it  does  make  provision  for  tho  appointment  of  deputy 
recorders,  subject  to  the  approval  of  the  county  court,  it 
makes  no  provision  for  tho  compensation  of  such  deputies. 

Since  the  lawmakers  have  made  no  provision  for  compensation 
to  deputy  recorders  in  such  counties,  applying  the  principles 
applied  in  the  ilodaway  County 'v,  Kidder  case,  344  Ho,  795,  129 
S#W,  (2d)  857,  tho  county  court  would  not  bo  authorized  to 
appropriate  and  pay  compensation  to  such  deputies.  At  l«c, 
8G0,  the  court  restated  tho  rule  in  tho  following  language: 
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"The  general  rule  is  that  tho  rendition 
of  services  by  a public  officer  is  deemed 
to  bo  gratuitous,  unless  a compensation 
tlierofor  is  provided  by  statute.  If  the 
statute  provides  compensation  in  a parti- 
cular mode  or  manner,  than  the  officer  is 
confined  to  that  manner  and  is  entitled 
to  no  other  or  further  compensation  or  to 


any  different  mode  of  securing  same*  Such 


statutes,  too  must  be  strictly  construed 
as  against  tho  officer.  State  ejz  rcl* 
Mvanc  v,  Gordon,  245  Mo.  12,  28,  149  S ,V> 
630;  King  v,  Riverlaid  Loveo  Diet,,  218 
Mo,  Ann . 490,  493,  279  S.h.  195,  196; 
State  ox  rol*  wedoking  v,  McCracken,  60 
Mo,  App,  650,  656, 


"It  is  veil  established  that  a public 
officer  claiming  compensation  for  official 
duties  performed  must  point  out  tho  sta- 
tute authorising  such  payment.  Ota to  ax 
rel,  Butler  v.  Haokmann,  30b  Mo,  342,  265 
S * W , 532,  534;  State  ox  rel,  Linn  County 
v.  Adams,  172  Mo.  1,  7,  72  S.f/655;  Wil- 
liams v,  Chariton  County,  85  Mo,  645," 

The  question  hero  is  not  similar  to  the  one  presented  in 
tho  case  of  Rinehart  v,  Howell  C canty,  153  ? *17,  (2d)  381, 
because  this  is  a question  of  compensation  to  a public  officer, 
and  in  the  Rinehart  case,  the  question  before  the  court  was 
one  of  reimbursement  to  an  officer  for  necessary  expenditures. 


CONCLUSION 

From  the  foregoing,  it  is  the  opinion  of  this  department 
that  a county  court  In  a county  of  tho  fourth  class  would  not 
bo  authorised  to  pay  out  of  class  fair  funds  a salary  to  a 
deputy  county  recorder  in  count ios  in  which  tho  office  of 
circuit  clerk  and  rocordor  are  combined*  It  is  further  tho 
opinion  of  this  department  that  only  deputies  and  assistants 
to  tho  circuit  cleric  and  rocordor  may  be  paid  the  salary -which 
is  fixed  by  tho  judge  of  the  circuit  court  under  authority  of 
Section  5 of  said  House  Bill  Ho,  774, 

Respectfully  submitted, 

Aih'ROVHDs 


TX'RH  Vi.  BURTON 

77  U7  TAYLOR  Assistant  Attorney  General 

Attorney  General 


VIM 


MISSOURI  TRAINING  SCHOOL 
FOR  BOYS : 

CONTAGIOUS  DISEASE: 


Boy  affected  with  contagious  disease 
not  to  be  admitted  to  Missouri  Train- 
ing School  for  Boys  at  Boonville, 
Missouri. 


ADMISSION: 


March  13,  1947 


Honorable  Woodson  Oldham 
Judge  of  Division  No.  2 
Circuit  Court  of  Jasper  County 
Webb  City,  Missouri 


Dear  Judge  Oldham: 


Your  letter  of  recent  date  asking  for  an  opinion  of  this 
department,  reads  as  follows: 


"I  would  appreciate  having  the  opinion  of  your 
office  on  the  following  situation: 

"One  Aubrey  Rogers,  a colored  sixteen  year  old, 
boy  of  Joplin,  was  sentenced  to  a term  of  three 
years  at  Boonville  for  car  theft  and  some  bur- 
glaries. He  was  given  a blood  test,  which 
returned  negative,  for  syphilis  and  then  pa- 
roled. While  on  parole  he  apparently  contracted 
syphilis  and  when  finally  delivered  to  the  in- 
stitution a blood  test  showed  positive.  After 
keeping  him  about  two  weeks  the  institution 
delivered  him  back  to  our  jail  refusing  to  keep 
him  under  Section  9000  R.S.  Mo.  1939*  While  we 
felt  that,  since  our  records  showed  a commitment 
and  delivery  to  the  institution  and  acceptance 
there,  we  had  no  authority  to  keep  the  boy,  we 
did  send  him  to  St.  Louis  to  the  Federal  Hospi- 
tal there  for  treatment.  After  treatment  he  was 
taken  back  to  Boonville  and  they  refused  to 
accept  him.  We  have  a letter  from  the  hospital 
that  the  disease  is  no  longer  infectious  although 
a blood  test  will  show  positive  for  some  period 
of  time . 

"My  questions  are: 

"1.  Can  the  institution  refuse  to  accept  this 
boy?  If  they  cannot  refuse  to  accept  does  your 
office  take  the  necessary  steps  to  force  accep- 
tance? 
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"2,  Is  syphilis,  an  infectious  disease, 
and  not  contagious,  a contagious  disease 
under. Section  9000  R.S,  Mo,  1939? 

"3*  Having  once  accepted  a boy  committed 
can  the  institution  deliver  him  back  to 
this  county  without  parole  or  similar 
action? 

%,  Are  there  any  other  circumstances  under 
which  the  institution  can  arbitrarily  refuse 
to  accept  persons  committed  from  this  county 
aside  from  the  reasons  set  out  in  Section 
9000? 

"I  would  appreciate  an  immediate  opinion," 


Your  four  questions,  pertaining  more  or  less  to  the  same 
subject  matter,  are  being  consolidated  and  answered  as  one, 
and  by  our  answer  we  will  endeavor  to  cover  all  the  circumstances 
raised  by  your  questions  relative  to  the  committing  of  boys  to 
the  Missouri  Training  School  for  Boys  at  Boonvilie,  Missouri, 

Section  9000,  R.S,  Mo,  1939,  provides; 


"No  person  who  is  neglected  or  dependent  or 
who  is  idiotic  or  insane,  or  who  has  any  con- 
tagious disease,  shall  be  committed  to  or 
received  by  the  superintendent  into  said 
Missouri  training  school  for  boys," 


Section  9000,  R.S.  Mo,  1939,  provides; 


"It  shall  be  the  duty  of  the  said  commission 
to  provide  for  the  separation  of  the  inmates 
in  said  Missouri  training  school  for  boys  into 
different  classes  and  to  provide  an  entirely 
separate  department  for  each  class,  so  that 
the  younger  and  less  vicious  shall  not  come 
in  contact  with  the  older  and  more  hardened 
class.  Each  department  shall  be  entirely 
separate  from  any  other  department ‘and  shall 
have  different  subordinate  officers  in  control 
thereof,  and  said  commission  shall  provide 
rules  whereby  the  inmates  may  be  transferred 
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from  one  department  or  class  to  another 
department  or  class  from  time  to  time, 
as  their  conduct  may  merit  or  require; 
and  in  order  that  there  shall  be  separate 
departments  so  that  the  inmates  may  be 
- classified  according  to  their  desserts  and 
each  class  kept  in  its  appropriate  depart- 
ment, said  commission  shall  cause  suitable 
buildings  and  enclosures  to  be  erected  for 
the  department  or  class  containing  older  or 
more  hardened  offenders,  and  those  Who 
cannot  be  controlled  except  by  closer  con- 
finement and  sterner  discipline  than  in 
the  school  department.  Said  buildings  and 
enclosures  shall  be  erected  upon  a different 
part  of  the  grounds  from  the  buildings  now 
located  thereon,  and  shall  constitute  a 
distinct  department  of  the  institution.” 


Section  3992. 32,  Laws  1945,  p.  , S.C.S.S.B.  No.  347, 

Sec,  32,  Mo.  R.S.A.  Vol,  19,  Cum,  Pocket  Part,  p.  50,  provides: 

* 


MIt  shall  be  the  duty  of  the  board  of  train- 
ing schools  and  of  the  director  to  formulate 
and  execute  planB  for  the  classification  of 
all  Juvenile  inmates  committed  to  their  charge 
as  may  be  necessary  to  accomplish  the  proper 
training  and  moral  rehabilitation  of  such 
juvenile  inmate.  There  shall  be  such  classi- 
fication into  groups  according  to  age.  mental 
ability  and  other  pertinent  characteristics  as 
may  be  necessary  for  segregation  of  such  in- 
mates, as,  in  the  opinion  of  the  superintendent 
and  the  staff,  may  be  potentially  vicious  or 
criminally  inclined  from  those  who  are  readily 
amenable  to  discipline  and  correction.  The 
superintendent  of  each  training  school  shall 
assign  one  building  at  said  training  school 
for  the  purpose  of  a receiving  cottage,  where 
inmates  shall  be  received  upon  commitment  and 
sheltered  while  being  classified  and  studied 
by  members  of  the  staff  so  authorized* 


These  three  sections  are  not  conflicting,  and  their  meaning 
should  be  harmonized  and  read  together. 
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Section  9000,  supra,  recites  that  no  person  who  has  a con- 
tagious disease  shall  be  committed  to,  or  received  by . the  super- 
intendent of  the  Missouri  draining  "School  for  Boys. 

Section  9003,  supra,  provides  for  the  classification  of  the 
inmates  received  at  the  Missouri  Training  School  for  Boys,  as 
also,  Section  3992.32,  supra,  provides  for  the  classification  and 
receiving  of  inmates  at  training  schools. 

According  to  the  Division  of  Health  of  the  Department  of 
Public  Health  and  Welfare,  the  disease  of  syphilis  is  both  infec- 
tious and  contagious,  and,  being  a contagious  disease,  it  therefore 
falls  within  the  prohibition  of  Section  9000,  supra,  and,  by  this 
section  a boy  suffering  from  a contagious  disease  cannot  be  com- 
mitted by  the  court,  in  the  fihst  instance,  to  the  institution,  and 
if  committed,  then  the  superintendent  of  the  institution  cannot 
legally  receive  him. 

The  provisions  of  Sections  9003  and  3992.32,  supra,  fix  a 
period  of  time  for  classifying  boys  committed  to  the  training 
schools,  and  such  classification  includes  physical  examination,  as 
well  as  mental,  in  order  to  determine  the  best  way  to  bring  about 
rehabilitation  and  the  proper  training  that  should  be  given.  The 
receiving  period  therefore,  should  be  interpreted  to  mean  a period 
of  time  in  which  a boy  is  held  under  observation  at  the  Missouri 
Training  School  for  Boys  before  he  is  finally  booked  as  an  inmate; 

,,  so,  if  any  legal  reason  be  found, during  the  receiving  period,  why 
such  boy  is  not.  a proper  subject  for  admission,  then  he  is  to  be 
rejected  and  referred  back  to  the  sentencing'  court  for  further  con- 
sideration. During  this  time  a blood  test  is  made  by  the  Division 
of  Health,  at  the  request  of  the  institution,  and  a report  made 
according  to  the  finding.  When  a blood  test  shows  positive  the 
medical  staff  at  thd  institution  advises  against  the  acceptance 
of  the  boy,  because  they  contend  that  as  long  as  the  blood*  test 
shows  positive  the  disease  is  contagious.  This,  therefore,  is  a 
question  of  medical  science. 

Ho  boy  is  officially  admitted  into  the  Missouri  Training 
School  for  Boys  until  he  has  passed  through  the  classification 
period,  which  varies  as  to  the  number  of  days  according  to  the 
individual,  and,  if  all  tests  measure  up  to  the  requirements  of 
the  law  for  such  admission,  then  he  is  definitely  booked. in  and 
becomes  an  Inmate  of  the  institution  under  the  law  and  can  only 
be  released  therefrom  by  due  course  of  law. 

The  above  sections,  and  particularly  Section  9000,  R.S.  Mo. 
1939,  are  the  sections  stating  the  grounds  or  causes  for  which, 
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and  under  what  conditions,  a boy  cannot  be  committed  to  or  received 
by  the  training  schools,  and  this  department  does  not  take  any 
steps  to  have  the  training  schools  accept  such  person  when  the  law 
prohibits  him  from  being  received.  It  was  the  intention  of  the 
Legislature,  in  passing  Section  9000,  supra,  that  one  affected  with 
a contagious  disease  should  not  be  accepted  at  the  Missouri  Train- 
ing School  for  Boys. 


COM PLUS I ON 


Therefore,  it  is  the  opinion  of  this  department  that  the 
Missouri  Training  School  for  Boys  at  Boonville,  Missouri,  can 
legally  refuse  to  receive  one  who  has  been  committed  to  that  in- 
stitution by  a court,  when  the  medical  report  shows  such  person  is 
affected  with  the  disease  of  syphilis.  It  is  further  the  opinion 
of  this  department  that  the  acceptance  of  a boy  committed  to  the 
institution  ie  not  definite  until  the  examinations  made  during  the 
period  of  classification  determine  that  he  can  legally  be  admitted. 


Respectfully  submitted, 


GORDON  P.  WEIR 
Assistant  Attorney  General 


APPROVED: 


J.  E.  tAYLOft 
Attorney  General 

QPW : CP 


MISSOURI  REAL  ESTATE  1 Efiect  of  conviction  under  Sec.  51,  Title  1$ 

COMMISSION:  U.S.C./U,  Upon  rigl'it  to  procure  real  estate 

broker's  or  salesman's  license. 
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Honorable  Michael  W.  O’ Hern 
First  Assistant  Prosecuting  Attorney 
Jackson  County 
Kansas  City,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  letter  of  recent  date,  request- 
ing an  official  opinion  of  this  office,  and  reading  as  follows: 

"A  citizen  of  this  County  was  convicted  in 
the  United  States  District  Court  for  the 
Western  District  of  Missouri  charging  vio- 
lation of  Section  51,  Title  IS,  U.  S.  Code, 
in  the  early  part  of  193$  and  on- February 
2nd,  193$,  was  sentenced  to  imprisonment 
for  four  years  and  to  pay  a fine  of  $100.00; 
on  July  18th,  193$,  the  sentence  was  modi- 
fied to  two  years  and  a fine  of  $100.00. 

He  was  received  at  the  United  States  Peni- 
tentiary at  Leavdnworth,  Kansas  July  18th, 

193$,  was  released  on  parole  July  loth, 

1939,  and  discharged  therefrom  by  expira- 
tion of  sentence  July  loth,  1940  - fine  of 
$100.00  was  paid  July  ISth,  193$.  In  March 
of  1947  this  party  was  granted  a full  and 
unconditional  pardon  by  President  Harry  S. 

Truman.  He  does  not  have  a real  estate 
broker's  license  in  the  State  of  Missouri. 

"Question-  Would  the  Missouri  Real  Estate 
Commission  be  acting  within  the  powers 
granted  to  the  Commission  to  refuse  to  grant 
a license  to  a person  to  transact  the  busi- 
ness of  a real  estate  broker,  or  real  estate 
salesman  because  of  the  conviction  of  the 
applicant,  after  the  pardon  by  the  President 
of  the  United  States?  This  calls  for  a legal 
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construction  of  the  powers  of  the  Commi salon 
by  virtue  of  Section  $300, 14 , Revised  Stat- 
utes of  Missouri,  Annotated," 

Section  51,  Title  1$,  H.S.C.A.,  forms  a part  of  the  Crimi- 
nal Code  of  the  Federal  Government  relative  to  offenses  against 
elective  franchise  and  civil  rights  of  citizens.  The  section 
reads  as  follows} 

"If  two  or  more  persons  conspire  to  injurd, 
qppress,  threaten,  or  intimidate  any  citizen 
in  the  free  exercise  or  enjoyment  of  any 
right  or  privilege  « enured  to  him  by  the 
Constitution  or  laws  of  the  United  States, 
or  because  of  his  having  so  exercised  the 
same,  or  if  two  or  more  persons  go  in  dis- 
guise on  the  highway,  or  on  the  premises  of 
another,  with  intent  to  prevent  or  hinder 
his  free  exercise  or  enjoyment  of  any  right 
or  privilege  so  secured,  they  shall  be  fined 
not  more  than  '$5,000  and  imprisoned  not  more 
than  ten  years,  and  shall,  moreover,  be 
thereafter  ineligible  to  any  office,  or  place 
of  honor,  profit,  or  trust  created  by  the 
Constitution  or  laws  of  the  United  States.” 

You  have  referred  specifically  to  Section  $300,14,  Mo.  R.S.A 
apd  therefore  we  shall  not  in  this  opinion  consider  other  matters 
which  might  be  considered  by  the  Missouri  Heal  E state  Commission 
in  determining  whether  or  not  the  applicant  should  be  granted  a 
license.  The  statute  mentioned  reads  as  follows: 

"Where  during  the  term  of  any  license  issued 
by  the  commission  the  licensee  shall  be  con- 
victed in  a court  of  competent  jurisdiction 
in  the  state  of  Missouri  or  any  state  (in- 
cluding federal  courts)  of  forgery,  embezzle- 
ment, obtaining  money  under  false  pretenses, 
extortion,  criminal  conspiracy  to  defraud, 
or  other  like  offense  or  offenses  and  a duly 
certified  or  exemplified  copy  of  the  record 
in  such  proceedings  shall  be  filed  with  the 
commission,  the  commission  shall  revoke  forth- 
with the  license  by  it  theretofore  issued  to 
the  licensee  so  convicted, 

"No  license  shall  be  issued  by  the  commission 
to  any  person  known  by  it  to  have  been  con- 
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victed  of  forgery,  embezzlement,  obtaining 
money  under  false  pretenses,  extortion, 
criminal  conspiracy  to  defraud,  or  other 
like  offense  or  offenses,  or  association 
or  copartnership  of  which  such  person  is  a 
member,  or  to  any  association  or  copartner- 
ship of  which  such  person  is  an  officer, 
or  in  which  as  a stockholder  such  person 
had  or  exercises  a controlling  interest 
either  directly  or  indirectly . !f 

Your  particular  question,  then,  will  be  controlled  by  the 
construction  to  be  placed  upon  the  second  paragraph  of  the  stat- 
ute quoted.  By  its  terms  it  authorizes  the  Missouri  Real  Estate 
Commission  to  deny  a license  tq  any  person  known  by  the  Commis- 
sion to  have  been  convicted  of  forgery,  embezzlement,  obtaining 
money  under  false  pretenses,  extortion,  criminal  conspiracy  to 
defraud,  or  other  like  offense  or  offenses,  .at  this  point,  may 
we  observe  that  the  offenses  specifically  enumerated  are  those 
containing  elements  of  fraud,  fraudulent  misrepresentation, 
forgery,  breaches  of  trust,  and  matters  of  like  import* 

Examination  of  the  section  of  the  Federal  Criminal  Code, 
quoted  supra,  discloses  that  it  deals  only  with  offenses  against 
the  civil  rights  guaranteed  to  persons  under  the  Constitution 
or  laws  of  the  United  States,  Cases  aid  sing  thereunder  gener- 
ally are  those  relating  to  the  rights  of  citizens  to  vote,  to 
personal  liberty,  to  have  protection  against  violence,  to  speedy 
and  public  trials,  the  right  to  testify,' and  matters  of  similar 
import.  It  does  not  cover  any  of  the  offenses  specifically 
enumerated  in  section  5300.14,  Mo,  H,3,A. 

From  the  foregoing,  it  is  readily  apparent  that  before  a 
conviction  under  Cection  51,  Title  1$,  U.G.G.A,,  may  serve  as 
the- basis  for  denial  of  a license  to  an  applicant,  it  must 
necessarily  be  determined  that  offenses  thereunder  would  be 
construed  to  be  included  within  the  phrase  "or  other  like  of- 
fense or  offenses”  found  in  the  Missouri  statute  quoted. 

To  this  end,  it  is  a canon  of  statutory  construction  that 
the  intent  of  the  Legislature  in  enacting  a statute  must  be  as- 
certained and  due  regard  given  to  that  intent.  We  quote  from 
Donnelly  Garment  Go,  v,.'  Keitel,  193  G.  (2d)  577,  wherein  the 
Supreme  Court  ol  Missouri  said: 

tt  # * and.  a primary  rule  of  construction 
of  a statute  is  to  ascertain,  from  the  language  . 
used  the  intent  of  the  lawmakers  if  possible, 

* * *.i 
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To  ascertain  such  intent,  the  rule  of  ejusdem  generis  is 
applied  by  the  courts*  ¥e  quote  from  Zinn  v,  City  of  Steel- 
ville,  173  3.  Xu  (2d)  396,  wherein  the  Supreme  Court  of  Mis- 
souri said; 

”T Where  general  words  in  a statute  follow 
specific  words,  designating  special  things, 
the  general  words  will  be  considered  as  ap- 
plicable only  to  things,  of  the  same  general 
character  as  those  which  are  specified. T 

sjf  tt 

Further,  in  ascertaining  such  legislative  intent,  another 
rule  of  construction  which  is  applied  is  that  where  express 
power  is  granted  to  do  an  act  in  a certain  manner,  such  act  may 
not  be  done  in  any  other  manner.  We  quote  from  Lancaster  v.  , 
County  of  Atchison,  160  3.  A.  (2d)  709 t 

” * * * where  the  statute  (Section  6346) 

♦limits  the  doing  of  a particular  thing  in 
a prescribed  manner,  it  nece.ssarily  includes 
in  the  power  granted  the  negative  that  it 
cannot  be  otherwise  done.’  Keane  v,  Strodt- 
man,  323  Mo.  161,  16  3.  W.  2d  696,  696.  See, 
also,  Dougherty  v.  Excelsior  Springs,  110 
Mo,  App.  623,  65  3.  ...  112;  Taylor  v.  Diromitt, 

326  Mo.  330,  76  J.  W.  2d  641,  96  A.L.R.  995. 

if.  * . ; n 

Applying  these  rules  of  construction  to  the  statute  now 
under  consideration,  we  perceive  that  the  incorporation  of  the 
phrase  ”or  other  like  offense  or  offenses”  would,  have  the  ef- 
fect only  of  authorizing  the  Misso  iri  Real  Estate  Commission 
to  deny  a license  upon  a conviction  of  an  offense  similar  to 
those  specifically  enumerated.  As  has  been  pointed  out  previ- 
ously, offenses  under  Section  51,  Title  16,  O.S.O.A.,  are  com- 
pletely different  in  their  characteristics  and  elements  than 
those  which  have  been  enumerated.  We,  therefore,  come  to  the 
conclusion  that  such  offenses  are  not  within  the  scope  of  the 
quoted  phrase  ”or  other  like  offense  or  offenses.” 

As  was  pointed  out  at  the  beginning  of  this  opinion,  we 
are  not  determining  in  any  manner  the  effect  which  might  be 
given  such  conviction  by  the  Missouri  Real  w state  Commission 
in  so  far  as  such  conviction  might  affect  the  reputation  of 
the  person  for  honesty,  integrity  or  fair  dealing,  or  other 
causes  for  which  a denial  of  license  might  properly  he  made. 
Neither  have  we  considered  the  effect  of  the  pardon  granted 
the  person  referred  to  in  your  letter  by  the  President  of  the 
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United.  States,  as  the  conclusion  we  have  reached,  has  rendered 
it  unnecessary  to  do  so. 


\ . . 

CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  the  Missouri 
Real  Estate  Commission  may  not  deny  an  applicant  a license  as 
a real  estate  broker  or  salesman  upon  the  sole  ground  that 
such  applicant  has  been  convicted  ox  an  offense  under  Section 
51,-  Title  IS,  U.S.C.A. 


Respectfully  submitted, ‘ 


WILL  P.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED : 


T.  E . TAILOR 
Attorney  General 
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ROADS  AND  BRIDGES:  " General  road  district"  must  be  established 


Honorable  Julian  L,  O’Malley 
Prosecuting  Attorney 
Clinton  County 
Plattsburg,  Missouri 

Dear  Sir* 

This  is  in  reply  to  your  letter  of  recent  date  wherein 
you  request  an  opinion  from  this  department  based  upon  the 
following  statement  of  facts* 

"In  Clinton  county  we  have  three  special 
road  districts  formed  under  Art,  10,  Ch, 

\ 46,  R,S,  Mo.  1939.  Vie  have  no  benefit 

assessment  districts  formed  under  Art.  11, 

Ch,  46,  R.S.  Mo.  1939,  At  the  present 
time  we  have  no  ’common  road  districts* 
organized,  set  up  or  numbered  as  provided 
in  Art.  3,  Ch.  46,  R.S.  Mo,  1939,  No 
road  overseers  are  serving  by  appointment 
In  this  county  as  directed  by  Sec,  8516, 

R.S.  Mo,  1939,  as  reenacted,  H.C.S.H.B. 

784,  63rd  Gen.  Assembly.  Since  no  color- 
able compliance  has  been  had  with  the 
provisions  of  Art.  3,  Ch.  46,  R.S.  Mo, 

1939,  the  law  which  recognizes  common 
road  districts,  in  this  county,  it  is  my 
opinion  that  an  election  may  not  be  called 
throughout  this  county,  exclusive  of  the 
three  special  road  districts,  in  an  effort 
to  authorize  the  levy  provided  for  in  Sec, 

8529,  H;C,S.H,B,  784,  63rd  Gan.  Assembly, 

"May  I have  your  opinion  touching  this 
question  for  submission  to  the  county 
court  of  this  county," 

It  appears  from  the  first  paragraph  of  your  request  (not 
quoted  here)  that  the  qualified  voters  and  taxpayers  residing 
In  the  purported  "general  road  districts"  in  your  county  are 
petitioning  the  county  court  for  an  election  to  authorize  an 
additional  levy  for  road  purposes  under  authority  of  Section 
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8529  of  H.C.S.H.B,  No,  784,  passed  by  the  63rd  General  Assem- 
bly. The  part  of  the  section  pertinent  to  your  question 
reads  as  follows* 

’’Whenever  ten  or  more  qualified  voters 
and  taxpayers  residing  in  any  general  or 
special  road  district  in  any  county  in 
this  state  shall  petition  the  county 
court  of  the  county  in  which  such  district 
is  located,  asking  that  such  court  call 
an  election  in  such  district  for  the  pur- 
pose of  voting  for  or  against  the  levy  of 
the  tax  provided  for  in  the  seoond  sentence  , 
of  the  first  paragraph  of  Section  12  of 
Article  X of  the  Constitution  of  Missouri, 
it  shall  be  the  duty  of  the  county  court, 
upon  the  filing  of  such  petition,  to  call 
such  election  forthwith  to  be  held  within 
20  days  from  the  date  of  filing  such 
petition,*  * * " 

The  court,  as  we  understand  your  question,  is  planning 
to  call  the  election  for  the  "general  road  district”  which, 
it  is  claimed,  constitutes  all  territory  in  that  county 
exoept  that  which  is.  in  special  road  districts. 

The  question  here  Is  "is  there  any  territory  in  the 
county  in  a general  road  district?"  It  seems  to  be  conceded 
in  your  letter  that  there  is  some  territory  In  the  county  not 
embraced  in  special  road  districts,  but  according  to  your 
letter  you  do  not  think  this  territory  is  in  a general  road 
district  because  there  Is  no  general  or  common  road  district 
formed  in  the  county  as  is  provided  by  Article  3,  Chapter  46, 
R,  S.  Mo,  1939, 

Under  Section  8514,  Article  3,  Chapter  46,  R»  S,  Mo* 
1939,  provisions  for  establishing  common  or  general  road 
districts  are  as  follows* 

"The  county  courts  of  all  counties,  other 
than  those  under  township  organization, 
shall,  during  the  month  of  January,  1918, 
with  the  advice  and  assistance  of  the 
county  highway  engineer,  divide  their 
counties  Into  road  districts,  all  to  be 
numbered,  of  suitable  and  convenient  size, 
road  mileage  and  taxable  property  considered. 

Said  courts  shall,  duping  the  month  of 
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January  biennially  thereafter,  have  auth- 
ority to  change  the  boundaries  of  any 
such  road  district  as  the  best  interest 
of  the  public  may  require.” 

As  to  whether  or  not  the  county  court  has  organized  the 
general  or  common  road  districts  in  the  county  would  depend 
upon  what  the  record  of  the  county  court  reveals.  Without 
any  record  that  the  county  court  has  followed  the  provisions 
of  said  Section  8514  and  organized  or  divided  the  county 
into  common  road  districts,  we  think  you  are  correct  in  your 
contention  that  there  are  no  such  districts*  On  the  question 
of  the  necessity  of  a record,  we  find  that  in  the  case  of 
Boatright  vs*  Saline  County,  169  S.W,  (2d)  371,  the  court 
quoted  and  applied  the  principle  that  # * a county  court 
may  speak  through  i’ta  records «•  * **  For  the  purpose  of 
this  opinion,  we  are  assuming  that  if  any  record  of  the 
action  of  the  county  court,  with  respect  to  dividing  the 
county  into  road  districts,  has  been  made  that  it  was  made 
prior  to  the  adoption  of  the  Constitution  of  1945  and  prior 
to  the  repeal  of  Section  1990,  H.  S*  Mo*  1939,  which  provided 
that  county  courts  were  courts  of  record. 

You  do  not  state  in  your  letter  whether  or  not  the 
county  court  ha3  done  anything  by  record  or  otherwise  towards 
organizing  or  recognizing  the  territory  here  in  question  as 
a common  road  district.  Of  course,  if  there  is  any  record  of 
tiiQ  court  which  would  indicate  the  creation  of  such  district 
or  districts  and  if  the  county  court  by  its  action  has  recog- 
nized the  district  or  districts  as  such,  then  we  think  the 
district  would  be  held  to  have  been  validly  created.  It 
appears  from  the  cases  that  the  courts  have  liberally  con- 
strued actions  of  county  courts  or  administrative  bodies  in 
passing  upon  the  acts  of  such  bodies.  In  the  case  of  Green- 
field vs.  Petty  et  al.,  145  S.W*  (2d)  367,  371,  the  court 
applied  the  foregoing  principle  in  the  following  language* 

**#  # # it  has  been  said  many  times  that 
orders  of  boards  or  courts  administered 
by  men  not  trained  In  the  law  must  be 
construed  not  strictly  but  according  to 
their  intent,  * # " 

If  there  is  a record  which  tends  to  show  that  the  county 
court  has  attempted  to  divide  the  county  into  road  districts 
or  even  to  make  a portion  of  the  county  into  one  district, 
and  If  such  record  is  incomplete,  we  think  the  court  at  this 
time  would  have  authority  to  make  a nunc  pro  tunc  entry  show- 
ing the  facta. 
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In  the  case  of  Parris  vs*  Burchard,  262  Mo.  334,  342, 
the  court,  in  applying  the  foregoing  principle,  made  the 
following  statement  with  respect  to  the  statute  of  limita- 
tions in  making  such  orders: 

n#  * * No  Statute  of  Limitations  applies 
to  and  hears  the  right  of  the  court  to  put 
in  proper  form  at  any  time  that  which 
appears  from  its  records  to  have  been 
done  and  to  have  been  imperfectly  or  in- 
formally recorded#  «■  * # ” 

In  that  case  the  court  held  that  a nunc  pro  tunc  entry 
could  be  made  to  correct  a rocord  which  had  been  made  some 
45  years  prior  thereto# 

We  also  note  from  your  letter  that  in  support  of  your 
contention  that  no  district  has  been  organized  that  no  road 
district  has  been  numbered  and  no  overseers  have  been  appointed# 
In  regard  to  the  point  that  the  court  has  felled  to  appoint 
road  overseers,  we  do  not  think  that  would  be  conclusive  on 
the  question  of  whether  or  not  the  district  has  been  organ- 
ized. On  this  particular  question,  I find  that  the  Attorney 
General’s  Office  in  1935  rendered  an  opinion  covering  this 
question*  The  opinion  is  dated  January  25,  1935,  and  addressed 
to  Mr.  W*  W#  Crockett,  Prosecuting  Attorney  of  Ralls  County, 
and  written  by  Mr#  Edward  H.  Miller,  Assistant  Attorney  General, 
We  are  enclosing  a copy  of  this  opinion  for  your  Information* 

Nor  do  we  think  that*  the  failure  to  number  the  districts 
would  be  conclusive  on  the  question  of  vvhether  or  not  the 
county  had  organized  a common  road  district#  In  connection 
with  this  thought,  we  are  enclosing  a copy  of  an  opinion  to 
Mr#  E.  H.  Stark#  Judge  of  the  County  Court  of  Miller  County, 
dated  February  1,  1944,  holding  that  the  county  court  might 
form  all  of  the  common  road  districts  Into  one  district# 


CONCLUSION 


From  the  foregoing.  It  is  the  opinion  of  this  department 
that  if  there  is  no  record  made  by  the  county  court  of  the 
dividing  of  the  county  into  common  road  districts,  that  Is 
that  portion  of  the  county  tsfoieh  is  not  in  special  road  dis- 
tricts, then  there  would  not  be  a 11  general  road  district’1  In 
such  county  within  the  meaning  of  said  Section  8529  of  B»C.S.H,B. 


* 
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No,  784*  such  as  would  authorize  the  taxpayers  in  such  terri- 
tory to  petition  the  county  court  for  the  ©lection  to  vote  the 
levy  provided  for  In  said  section. 

Yfo  are  further  of  the  opinion  that  if  the  county  court 
has  at  some  previous  time  taken  any  action  towards  dividing 
the  county  into  caramon  road  districts  or  into  one  common 
road  district,  that  is  the  territory  outside  of  special  road 
districts,  and  if  there  is  any  record  which  might  tend  to 
show  such  action  that  the  county  court  can  now  by  a nunc  pro 
tunc  entry  make  its  record  conform  to  the  facta,  and  if  in 
such  a case  the  record  reveals  that  a common  road  district 
has  been  formed,  then  the  voters  and  taxpayers  In  such  dis- 
trict would  be  qualified  to  petition  the  county  court  for 
the  election  authorized  by  said  Section  8529  of  said  H.C.S.H.B. 
No.  784. 


Respectfully  submitted. 


TYRE  Vf.  BURTON 
Assistant  Attorney  General 


APPROVED a 


J . E.  TA’YLOR 
Attorney  General 
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' COUNTY’  COURTS' 


PROSECUTING  ATTORNEY: 


County  court  of  third-claso  'county  may  hire 
stenographer  for  prosecuting  attorney,  county 
treasurer  and  highway  engineer,  such  stenog- 
rapher to  divide  her  time  among  said  officers. 


November  21,  1947 
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Honorable  Julian  L.  O’Malley 
Prosecuting  Attorney 
Clinton  County 
Plattsburg,  Missouri 


Dear  Sir: 


This  is  in  answer  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department,  which  reads,  In  part,  as 
follows: 

f,T  would  like  to  have  an  opinion  from  your 
office  on  the  following  question: 

Is  it  within  the  discretion  of  the 
County  Court  of  a Third  Class  county 
to  hire  a stenographer  to  divide  her 
time  between  the  offices  of  Prosecut- 
ing Attorney,  County  Treasurer  and 
Highway  Engineer,  provided  such  offi- 
cers budget  for  such  services? 

* >;c  * s}e  * S§e  * * 3;;  * if.  ' y V r * 

"It  is  extremely  difficult  to  obtain  stenog- 
raphic assistance  on  a part  time  basis.  The 
work  in  the  three  offices  mentioned  in  my  in- 
quiry stated  above  will  not  justify  a full 
time  stenographer  in  any  one  of  those  of- 
fices. n ' - 

V/e  are  enclosing  official  opinions  of  this  department  ren- 
dered under  date  of  October  3,  1945,  to  George  A.  Spencer,  and 
January  23,  1947,  to  John  F.  Edmundson.  These  opinions  hold 
that  prosecuting  attorneys  and  county  treasurers  are  entitled  to 
be  reimbursed  for  clerk  and  stenographic  hire  necessarily  ex- 
pended by  such  officers  in  connection  with  the  official  duties 
of  their  offices. 
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Under  the  doctrine  of  the  case  of  Einehart  v.  Howell  County, 
34#  Mo*  421,  153  S.  W.  (2d)  3#1>  quoted  in  both  of  the  above 
opinions,  the  county  highway  engineer  is  also  entitled  to  such 
stenographic  help  as  may  be  necessary  in  the  discharge  of  his  of- 
ficial duties. 

Under  the  holding  in  the  Rinehart  case,  it  is  clear  that 
the  matter  of  the  necessity  of  such  stenographic  assistance  to 
such  county  officers  is  a matter  of  fact  to  be  determined  by  the 
county  court.  Therefore,  if  it  be  determined  by  the  county 
court  of  a third-class  county  that  one  stenographer  would  be  suf- 
ficient to  take  care  ox  all  of  the  stenographic  work  necessary 
to  the  proper  functioning  of  the  offices  of  prosecuting  attorney, 
county  treasurer  and  highway  engineer,  the  county  court  may  pro- 
vide only  the  one  stenographer  for  the  three  officers  mentioned. 


C PROLUSION 


It  is  the  opinion  of  this  department  that  the  county  court 
of  a third-class  county,  If  It  be  determined  that  one  stenog- 
rapher is  sufficient  for  the  stenographic  work  necessarily  in- 
cident to  the  offices  of  prosecuting  attorney,  county  treasurer 
and  highway  engineer,  may  provide  only  one  stenographer  for  such 
officers. 


Respectfully  submitted, 


APPROVED: 


G.  B.  BURNS,  Jr. 

Assistant  attorney  General 


7."  IT  iVlYLOR 

Attorney  General 
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DELINQURM1  TAXES » The  date  for  determining  penalty  on  delinquent 
PSNALTUSi  taxes,  as  provided  In  Section  11083,  House  Bill 

Ho,  7o5*  applies  to  the  City  of  Liberty. 


January  8,  1947 


Mrs.  Temple  M,  Payne 
City  Treasurer 
Liberty,  Missouri 

Dear  Mrs,  Payne 1 

This  department  Is  In  receipt  of  a letter  from  you, 
in  which  you  request  an  opinion  In  regard  to  the  data  when 
the  penalties  shall  be  added  to  delinquent  taxes.  Your 
letter  Is  as  follows t 

"Ret  House  Bill  7&5»  Section  11033* 

"Will  you  please  advise  me  whether  or  not 
the  above  mentioned  law  applies  to  the 
City  of  Liberty  regarding  the  date  when 
the  penalties  shall  be  added  to  delinquent 
taxes?" 

Section  11083,  House  Bill  No.  765,  provides 1 

"If  any  taxpayer  shall  fall  or  neglect  to 
pay  such  collector  his  taxes  at  the  time 
and  place  required  by  such  notices,  then 
It  shall  be  the  duty  of  the  collector 
after  the  first  day  of  February  then  next 
ensuing,  to  collect  and  account  for,  as 
other  taxes,  an  additional  tax,  as  penalty, 
the  amount  provided  for  In  Section  11124. 

• ##•**»*#***•#»*•»««*" 

It  is  to  be  noted  that  the  date  fixed  for  the  collector  to 
collect  an  additional  tax  as  penalty  is  changed  from  first 
day  of  January  to  first  day  of  February. 

In  the  case  of  City  of  Westport  ex  rel,  v,  McOee,  128 
Mo.  132,  the  Supreme  Court  of  Missouri  said,  l.c,  138t 

"Appellant’s  point  as  to  the  rate  of  interest 
charged  is  not  well  taken.  Section  7603, 

Revised  Statutes  of  Missouri,  1889,  provides 
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that,  as  to  state  and  county  taxes,  any 
taxpayer  who  fails  to  pay  his  taxes  on  a 
fixed  date  is  chargeable  by  the  collector 
with  a •penalty'  (sometimes  also  called 
•interest’)  of  one  per  cent,  per  month. 

The  statute  calls  this  an  'additional  tax,' 
or  'penalty.'  Section  1604,  Revised 
Statutes  of  Missouri,  1889,  provides  that 
the  payment  of  all  taxes  in  such  cities 
shall  be  enforced  by  the  collection  in 
the  same  manner  and  under  the  same  rules 
and  regulations,  as  may  be  provided  by 
law,  for  collecting  and  enforcing  the  pay- 
ment of  state* and  county  taxes.  The  im- 
position of  a penalty  is  a regulation  for 
the  collection  of  the  tax  and  ordinarily 
the  most  effective.” 

The  city  dealt  with  in  the  McGee  case,  supra,  was  a 
fourth  class  city.  Section  1604  referred  to  in  that  case 
was  a provision  of  the  statutes  of  1889,  which  is  substan- 
tially the  same  as  Section  7145,  Revised  Statutes  of  Mis- 
souri, 1939,  which  is  the  analogous  provision  applicable 
today  as  to  fourth  class  cities.  Said  Section  7145  provides: 

"Upon  the  first  day  of  January  of  each 
year  all  unpaid  city  taxes  shall  become 
delinquent > and  the  taxes  upon  real  prop- 
erty are  hereby  made  a lien  thereon.  The 
enforcement  of  all  taxes  authorized  by 
this  article  shall  be  made  in  the  same 
manner  and  under  the  same  rules  and  regu- 
lations as  are  or  may  be  provided  by  law 
for  the  collection  and  enforcement  of  the 
payment  of  state  and  county  taxes,  includ- 
ing the  seizure  and  sale  of  goods  and 
chattels,  both  before  and  after  said  taxes 
shall  become  delinquent:  ********  " 

Section  7605,  Revised  Statutes  of  Missouri  of  1889,  re- 
ferred to  in  the  McGee  case,  supra,  is  substantially  the  same 
provision  as  Section  IIO85,  House  Bill  No.  765,  supra,  except 
that  in  said  bill  the  date  fixed  for  the  collector  to  collect 
an  additional  tax  as  penalty  is  changed  from  first  day  of 
January  to  first  day  of  February. 
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Llberty,  Missouri,  Is  a city  operating  under  a special 
charter.  The  analogous  provision  to  Section  7145*  Revised 
Statutes  of  Missouri,  1939*  as  relates  to  c/hties  operating 
under  special  charter.  Is  Section  7477*  Revised  Statutes  of 
Missouri,  1939*  which  provides  as  follows s 


“Cities  under  special  charters  now  or  here- 
after having  a population  not  exceeding 
6,000,  are  hereby  invested  with  and  given 
all  the  powers*  rights  and  remedies  in  the 
matter  of  the  collection  of  delinquent  taxes 
by  suit  and  the  establishment  and  enforcement 
of  liens  on  real  estate  in  connection  there- 
with as  are  now  authorized  arid  provided  by 
existing  statutes  for  the  collection  of  de- 
linquent state  and  couniy  taxes  by  suHT  and 
the  establishment  and  enforcement  of  liens 
on  real  estate  In  connection  therewith;  and 
to  that  end  the  provisions  of  article  9 of 
chapter  74,  In  so  far  as  they  are  applicable, 
are  hereby  declared  to  be  In  force  and  to 
govern  the  proceedings  In  suits  for  de- 
linquent taxes  due  such  cities  and  in  the 
establishment  and  enforcement  of  liens  on 
real  estate  in  connection  therewith.  * * *" 

(Emphasis  ours).  - - - 

It  is  to  be  observed  that  Sections  7145  and  7477*  Revised 
Statutes  of  Missouri,  1939*  and  Section  1604,  Revised  ftwfcutes 
of  Missouri,  1889,  to  which  the  court  referred  in  the  McGee 
case,  are  substantially  the  same  as  regards  the  provision  that 
the  enforcement  of  such  taxes  shall  be  made  in  the  same  manner 
and  under  the  same  rules  and  regulations  as  are  or  may  be  pro- 
vided by  law  for  the  collection  and  enforcement  of  the  payment 
of  state  and  county  taxes,  The  MeGee  case,  supra,  said  that 
appellant’s  point,  as  to  there  being  no  law  authorizing  cities 
fcC  the  fourth  class  to  charge  interest  on  taxes,  was  not  well 
taken.  We  must,  therefore,  come  to  the  conclusion  from  that 
case  that  Section  1604,  R.S.  J|o,  1889*  brought  that  fourth- 
class  city  wifihin  the  provision  for  adding  a penalty  to  de- 
linquent taxes  as  set  out  in  Section  7605,  R.S.  Mo.  1889. 
Therefore,  it  is  only  reasonable  to  assume  that  Section  7477* 
R.  S.  Mo.  1939*  should  bring  cities  operating  under  a special 
charter  within  the  provisions  of  Section  IIO85  of  House  Bill 
765,  which  is  the  analogous  provision  today  to  Section  7605 
of  the  1889  statutes* 
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We  feel  that  the  ease  of  Siemens  v,  Shreeve,  296  S.  W. 
415  will  further  uphold  our  view  that  a city,  in  the  col- 
lection of  its  taxes,  is  subject  Id  the  rules  and  regulations 
governing  county  and  state  collections.  In  that  case  the 
Supreme  Court  of  Missouri  said  at  1,  c.  4l6: 

u*  * * A city  has  no  inherent  power  to 
tax,  ‘This  power  rests  primarily  in  the 
state  and  may  be  delegated  by  constitu- 
tional provision  or  by  statutory  enact- 
ment. The  authority  to  tax  must  be  ex- 
pressly granted  or  necessarily  incident 
to  the  powers  conferred,  and  in  case  of 
doubt  the  power  is  denied,  ******” 


CONCLUSION 

It  Is,  therefore,  the  opinion  of  this  department  that 
Section  IIO85  of  House  Bill  No,  765  does  apply  to  the  City  of 
Liberty,  and  that  the  date  when  the  penalty  shall  be  added  to 
delinquent  taxes  is  governed  by  the  provisions  of  that  section. 


Respectfully  submitted. 


APPROVED: 


WILLIAM  C.  COQKRILL 
Assistant  Attorney  General 


rom — 

Attorney  General 


Prosecuting  Attorneys  way'  be  reimbursed 
f 63?  actual  and  necessary  traveling  expenses 
in  the  investigation  of  crimes  and  the 
county  court  is  authorized  to  provide  for 
such  expenses. 

Magistrate  shall  set  salaries  of  his  clerk, 
deputy  clerks  and  employees, 

January  23*  19^7 
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Honorable  James  L,  Paul 
Prosecuting  Attorney 
McDonald  County 
Pinevllle,  Missouri 


Dear  Sirs 


We  hereby  acknowledge  receipt  of  your  letter  of 
recent  date  requesting  an  opinion  of  this  department,  reading 
as  follows* 

"As  Prosecuting  Attorney  elect  of 
this  County,  I have  had  some  questions 
submitted  to  me,  and  I would  like  to 
have  your  opinion  before  rendering  my 
opinion  after  January  1st* 

"Can  the  County  Court  set  any  salary  it 
desires  so  long  as  it  does  not  exceed 
the  limit  provided  for  by  statute  for 
clerks  In  the  Magistrates’  Court b in  the 
Counties  of  the  fourth  class? 

"Are  the  County  Courts  authorized  to  allow 
the  Prosecuting  Attorney  actual  mileage 
and  expenses  incurred  in  the  investigation 
of  any  crime  committed  in  his  County?" 

In  answer  to  your  first  question  we  direct  your  atten- 
tion to  Section  21  of  Senate  Bill  207  of  the  63rd  General  Assembly, 
which  reads  in  part  as  follows* 

"In  all  counties  each  magistrate  shall 
by  an  order  duly  made  and  entered  of 
record  appoint  and  fix  the  salary  of  a 
clerk  of  nis  court  and  may  appoint  such 
deputies  and  employees  as  may  be  neces- 
sary for  the  proper  dispatch  of  the  busi- 
ness of  his  court  and  fix  their  salaries 
at  such  sum  as  in  his  discretion  may  seem 
proper* 
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It  Is  noted  that  McDonald  County  In  1940  had  a popu- 
lation of  15*749  and  an  assessed  valuation  in  1944  of  $6,313*825 
In  Section  22  of  Senate  Bill  207,  wherein  a limitation  is  placed 
on  the  above  salaries  fixed  by  the  magistrate,  it  is  provided  in 
part  as  follows* 

"#  * * The  total  amount  that  may  be  paid 
by  the  state  in  any  one  year  for  such 
clerks,  deputy  clerks  and  employees  of 
the  magistrate  courts  in  the  different 
counties  shall  not  exceed  the  following 
sums } 

«#  * # in  countie b now  or  hereafter 

having  a population  of  more  than  11,000 
inhabitants  but  not  more  than  17*000  in- 
habitants with  an  assessed  valuation  of 
$11,000,(500  or  less,  the  sum  of  $1200;  #" 

Therefore,  the  magistrate  shall  fix  the  salaries  of 
his  clerk,  deputy  clerks  and  employees  within  the  limits  pro- 
vided for  in  Section  22  of  Senate  Bill  207  of  the  63rd  General 
Assembly, 


In  answer  to  your  second  question,  we  have  found  no 
specific  statutory  authority  authorizing  the  county  court  t© 
allow  mileage  and  actual  expenses  incurred  by  the  prosecuting 
attorney  for  the  investigation  of  crimes.  However,  it  Is  our 
oplnjhsn  that  a situation  of  this  nature  is  distinguishable  from 
those  cases  announcing  the  rule  that  officials  may  not  receive 
any  other  compensation  than  that  authorized  by  law.  Maxwell  v, 
Andrew  County,  146  S,  W.  (2d)  621;  Smith  v,  Pettis  County,  136 
S.W,  (2d)  282. 

In  the  case  of  Rinehart  v.  Howell  County,  153  S.  W, 
(2d)  381,  the  court  held  that  the  prosecuting  attorney  could  be 
reimbursed  for  reasonable  sums  paid  for  necessary  stenographic 
services  in  addition  to  that  authorized  by  law.  In  arriving  at 
this  decision  the  court  stated,  at  1,  c,  382-383? 

”*  * * The  Instant  case  was  submitted 
on  the  theory,  as  disclosed  by  the 
stipulated  facts  and  undisputed  testi- 
mony, that  the  outlays,  as  contradis- 
tinguished from  income,  were  bona  fide, 
reasonable  and  aotual  expenditures  for 
indispensable  expenses  of  the  office 
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by  respondent  (not  on  the  theory  that 
compenBitlbn  to  an  officer  was  involved) 
and  falls  within  the  ruling  in  Ewing  v. 

Vernon  County,  21 6 Mo.  681,  695#  Ho  S,W. 

518,  522(b),  That  case  quoted  with  ap- 
proval a passage  from  23  Am,  and  Eng,  Ency, 

Law,  2d  Ed.,  388,  to  the  effect  that  pro- 
hibitions against  increasing  the  compen- 
i.  ' sation  of  officers  do  not  apply  to  expen- 

ses for  fuel,  clerk  hire,  stationery,  lights 
and  other  office  accessories  and  held  a 
recorder  entitled  to  reimbursement  for  out- 
lays for  necessary  janitor  service  and 
stamps,  stating j ’Fees  are  the  income  of 
an  office.  Outlays  Inherently  differ.  An 
officer’s  pocket  in  no  way  resembles  the 
widow’s  cruse  of  oil#  Therefore  those 
statutes  relating  to  fees,  to  an  Income, 
and  the  ’‘decisions  of  this  court"" strict ly 
construing" those  statutes-,  have  nothing 
to  do  with  this  case  relating  to  outgo?1 " 

fWr  mmmmrnmtmmmm  MMiaMi  a*m—*m*mm*t  m mii«— mi  ■ i -*■■■■'  — 

Xlmphasis ours . ) 

In  arriving  at  this  conclusion  the  court  pointed  out 
that  in  certain  counties  the  General  Assembly  has  specifically 
provided  that  stenographic  services  should  be  furnished  a 
prosecuting  attorney*  We  have  the  same  situation  here  in  that 
Section  12986,  R.  S,  Mo,  1939,  provides  for  expenses  to  be  paid 
to  the  prosecuting  attorneys  in  larger  counties  for  the  investi- 
gation of  crimes,  but,  as  we  have  stated  before,  there  is  no 
provision  for  the  payment  of  such  expenses  in  the  smaller  coun- 
ties, In  discussing  this  situation,  the  court  stated  at  1.  c. 
383  s 

"Appellant  points  out  that  * # * the 
General  Assembly  authorized  and  estab- 
lished salaries  for  stenographic  ser- 
vices to  prosecuting  attorneys  in  the 
larger  counties  of  the  State,  did  not 
provide  for  like  services  in  counties 
of  the  population  of  Howell  county,  and 
contends  for  the  application  of  the  max- 
im expresslo  unius  est  excluslo  alterius. 

"Appellant's  statutory  citations  consti- 
tute legislative  recognition  of  the  pro- 
priety of  expenditures  for  stenographic 
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services  In  the  discharge  of  the  present- 
day  duties  of  prosecuting  attorneys  in  the 
communities  affected— an  approved  advance 
in  proper  instances  for  the  administration 
of  the  laws,  by  county  officials  and  the 
business  affairs  of  the  county  and  for  the 
general  welfare  of  the  public.  Such  enact- 
ments, in  view  of  the  constitutional  grant 
to  county  courts,  should  be  construed  as 
relieving  the  county  courts  in  the  specified 
communities  from  determining  the  necessity 
therefor  and,  by  way  of  a negative  pregnant, 
as  recognizing  the  right  of  county  courts 
to  provide  stenographic  services  to  prose- 
cuting attorneys  in  other  counties  when  and 
if  indispensable  to  the  transaction  of  the 
business  of  the  county,  and  not  as  favoring 
the  citizens  of  the  larger  communities  to 
the  absolute  exclusion  of  the  citizens  of 
the  smaller  communities  in  the  prosecuting 
attorney’s  protection  of  the  interests  of 
the  state,  the  county  and  the  public,  * * *u 

The  Rinehart  case  is  authority,  we  think,  for  the  con- 
clusion that  if  a county  court  determines  that  the  investiga- 
tion of  crimes  is  necessary  for  the  proper  conduct  of  the  duties 
of  the  office  of  the  prosecuting  attorney,  mileage  and  expenses 
can  be  paid  for  by  the  county  court  out  of  the  county  revenue, 
and,  further,  that  if  such  expenses  are  indispensable  to  the 
proper  functioning  of  the  prosecuting  attorney’s  office,  and  the 
county  cout*t  refuses  to  provide  same  and  the  prosecuting  attorney 
is  compelled  to  provide  it  himself,  then  said  prosecuting  attorney 
can  recover  from  the  county  his  reasonable  and  actual  expenses. 

It  should  be  noted  that  what  is  a bona  fide,  reasonable  and  actual 
expenditure  is  a matter  of  fact  to  be  determined, by  the  county 
court.  However,  if  the  prosecuting  attorney  is  of  the  opinion 
the  county  court  has  acted  arbitrarily  in  its  determination  and 
that  he  is  obliged  to  make  such  investigations  in  order  to  properly 
carry  on  his  office,  and  he  does  in  fact  carry  on  said  investiga- 
tions, then  he  may  bring  suit  against  the  county  to  recover  for 
his  necessary  expenditures  in  that  regard,  but  the  duty  would  be 
upon  him  in  such  an  action  to  prove  that  the  investigations  were 
indispensable  to  the  proper  conduct  of  his  office. 


Conclusion  .<■' 

Therefore,  it  is  the  opinion  of  this  department  that 
the  magistrate  shall  set  the  salaries  of  his  clerk,  deputy  clerks 
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and  employees  within  the  limits  provided  In  Section  22  of 
Senate  Bill  207  of  the  63rd  General  Assembly. 

It  is  further  our  opinion  that  (l)  mileage  and  actual 
expenses  incurred  in  the  investigation  of  crimes  may  be  pro- 
vided by  the  county  court  for  a prosecuting  attorney  if  the 
county  court  finds  as  a fact  that  said  expenses  for  the  investi- 
gations are  necessary  for  the  proper  conduct  and  administration 
of  the  affairs  of  said  office,  and  (2)  that  if  a county  court  - 
refuses  to  provide  mileage  and  actual  expenses  for  the  Investi- 
gation of  crimes  for  the  prosecuting  attorney,  then,  if  in  fact 
they  are  indispensable  to  the  proper  conduct  and  the  adminis- 
tration of  the  affairs  of  his  office  and  he  does  carry  on  said 
investigations,  he  may  recover  his  actual  and  reasonable  ex- 
penses fc^r  same. 


Respectfully  submitted. 


PERSHING  WILSON 
Assistant  Attorney  General 


APPROVED: 


Trrrmm — 

tebtorney  General 


PWiEG 
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F tBRjj  Stare  Park  Board  unauthorized  to  dispose  of 

STATE  PARK  BOARD:  present  transmission  system  in  Cuivre  River 

State  Park. 


May  6,  1947 


State  Paris  Board 
Jefferson  City,  Missouri 

Attention;  Mr,  Abner  Gwinn 
Chief  of  Parks 


Gentlemen; 

We  are  in  receipt  of  your  request  for  an  opinion  as 
to  the  validity  of  a transfer  of  the  present  tranmission 
system  located  in  Cuivre  River  State  Park  to  the  Missouri 
Edison  Company  as  part  consideration  for  the  State  Park 
Board  entering  into  an  agreement  with  said  electric  company 
to  furrish  electric  service  at  said  park. 

An  examination  of  the  bill  of  sale  transferring  personal 
property  at  Cuivre  River  State  Park  to  the  State  of  Missouri 
discloses  that  no  part  of  the  transmission  line  was  included 
in  said  bill  of  sale*  However,  in  all  probability,  such 
transmission  line  constitutes  real  property  apd  is  a part  of 
the  real  estate.  (See  Vol.  50  C.J.,  page  750,  Section  21.) 

The  quit  claim  deed  conveying  Cuivre  River  Recreational 
Demonstration  Area  to  the  State  of  Missouri,  after  describing 
the  various  tracts  contained  in  said  area,  contains  in  part 
the  following:  1 

* * together  with  the  equipment  situated 
on  the  lands  hereby  conveyed  and  more  par- 
ticularly set  forth  and  described  in  a bill 
of  sale  of  even  date,  to  be  filed  for  re- 
cordation in  Lincoln  County,  Missouri.  * * * 
Provided  always,  that  this  deed  is  made  upon 
the  express  condition  that  the  State  of  Mis- 
souri shall  use  the  said  property  exclusively 
for  public  park,  recreational,  and  conserva- 
tion purposes,  and  a further  express  condition 
that  the  United  States  of  America  assumes  no 
obligation  for  the  maintenance  or  operation  of 
said  property  after  the  acceptance  of  this 
deed.  * * * Provided  further,  that  the  title 
and  right  to  possession  of  said  lands,  together 
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with  the  improvements  and  equipment  thereon, 
shall  revert  to  the  United  States  of  America 
upon  a finding  by  the  Secretary  of  the  Interior, 
after  notice  to  the  State  of  Missouri  and  after 
an  opportunity  for  a hearing,  that  the  said 
state  has  not  complied  with  the  aforesaid  con- 
ditions during  a period  of  more  than  three  years, 
which  finding  shall  be  final  and  conclusive.” 

In  view  of  the  foregoing  quotation  from  the  quit  claim 
deed  conveying  said  Recreational  Demonstration  Area,  we  seri- 
ously doubt  if  the  State  Park  Board  would  be  fully  comijlying 
with  the  provisions  of  said  deed  in  transferring  said  trans- 
mission line  to  the  Missouri  Edison  Company.  Technically 
speaking,  such  a transfer  would  not  be  considered  as  using 
said  property  exclusively  for  public  park,  recreational  and 
conservation  purposes. 

It  might  be  possible  that  the  State  Park  Board  could  obtain 
a waiver  from  the  Secretary  of  the  Interior  and  the  President  of 
the  United  States,  who,  under  the  act  authorizing  the  transfer 
of  said  recreational  area,  is  required  to  approve  said  transfer,, 
and  thereby  the  state  would  be  fully  authorized  to  dispose  of 
said  transmission  line  as  contemplated, 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  in  the 
absence  of  a waiver  from  the  Secretary  of  the  Interior  and  Presi- 
dent of  the  United  States  of  America  granting  the  State  Park  Board 
authority  to  dispose  of  the  present  transmission  line  now  located 
in  Cuivre  River  Recreational  Demonstration  Area,  said  Park  Board 
is  unauthorized  to  enter  into  an  agreement  with  the  Missouri  Edison 
Company  and,  under  said  agreement,  transfer  the  present  transmission 
line  to  said  company. 

Respectfully  submitted, 


AUBREY  R.  HAMMETT,  Jr. 

APPROVED:  Assistant  Attorney  General 

w 
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ELECTION:  Sheriff  to  perform  duties  formerly  performed 
SHERIFF:  by  constable  during  elections. 

CONSTABLE : 

Filed:  #69 


August  26,  19^7 


Honorable  James  L.  Paul 
Prosecuting  Attorney 
McDonald  County 
Pineville,  Missouri 


Fi  LED 


Dear  Mr . Paul : 

This  is  in  reply  to  your  letter  of  August  19,  1947, 
requesting  an  opinion  from  this  department,  which  reads  as 
follows : 

"Confirming  my  telephone  request  this 
date,  I would  appreciate  your  office 
rendering  me  an  opinion  on  the  follow- 
ing question: 

"Since  the  office  of  the  constable 
has  been  abolished,  who  appoints  the 
officers  at  the  various  polling  places 
and  is  the  expense  of  this  officer 
chargeable  as  an  election  item? 

From  your  letter  we  assume  that  the  officers  referred 
to  are  those  law  enforcement  officers  who  are  required  to 
be  present  at  the  various  polling  places  on  election  day. 
Section  11494,  Mo.  R.S.A.,  provides  as  follows: 

"The  constable  shall  attend  the  elec- 
tions in  his  township,  and  perform 
such  duties  as  are  enjoined  on  him  by 
law,  under  the  direction  of  the  judges." 

It  will  be  noted  that  Chapter  97,  Mo.  R.S.A.,  creating 
the  office  of  constable,  was  repealed  by  Senate  Bill  No.  3°1 
of  the  63rd  General  Assembly,  which  is  found  in  the  Laws  of 
1945  at  page  680.  Said  statute  has  the  effect  of  abolishing 
the  office  of  constable. 
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The  question,  of  course,  now  arises  as  to  the  proper 
officer  to  perform  such  duties  relative  to  elections  as 
were  enjoined  by  law  on  constables.  Senate  Bill  No.  362 
of  the  63rd  General  Assembly,  found  at  page  IO79  in  the 
Laws  of  1945 , provides: 

"Whenever  the  word  'constable*  appears 
in  any  statute,  except  insofar  as  any 
such  statute  applies  to  the  City  of  St. 

Louis  and  to  counties  of  the  first 
class,  the  same  shall  hereafter  be 
deemed  to  refer  exclusively  to  and  to 
mean  'sheriff*  unless  such  construction 
is  plainly  repugnant  to  the  context  of 
any  such  statute." 

According  to  the  above  provision  it  is  clear  that  the 
Legislature  intended  the  sheriff  of  the  county  and  his  duly 
appointed  deputies  to  perform  said  duties. 

Section  13399*  Mo.  H.S.A.,  found  in  Article  2 of  Chapter 
99*  the  chapter  on  salaries  and  fees,  provides  that  constables 
shall  be  allowed  a fee  of  $3.00  per  day  "for  each  day  or  part 
thereof  required  in  erecting  the  booths,  taking  them  down,  and 
attending  any  election  in  his  township,  when  required  to  do  so 
by  the  judges  of  election."  Said  section  is  still  in  effect 
even  though  the  office  of  constable  was  abolished.  Therefore, 
under  the  provisions  of  Senate  Bill  No.  362  of  the  63rd  Gen- 
eral Assembly,  supra,  the  sheriff  is  entitled  to  said  fee. 

While  it  is  true  that  sheriffs  of  fourth  class  counties 
are  now  compensated  on  a salary  basis,  such  salary  contem- 
plates only  official  duties  in  regard  to  criminal  matters. 
Section  3 of  House  Bill  No.  872  of  the  63rd  General  Assembly, 
found  on  pages  1548  and  1549  of  the  Laws  of  1945*  provides 
that  the  sheriffs  of  fourth  class  counties  shall  retain  all 
fees  collected  by  them  in  civil  matters.  It  was  also  held 
by  this  department  in  an  opinion  to  Honorable  W.  V.  Mayse, 
Prosecuting  Attorney  of  Harrison  County,  dated  July  16,  1946, 
that  the  sheriffs  of  third  class  counties,  where  a similar 
provision  is  found,  are  entitled  to  fees  as  members  of  their 
county  boards  of  equalization  since  their  duties  are  entirely 
civil  in  nature. 

The  sheriff  is  entitled  to  the  fee  provided  in  Section 
13399*  supra,  for  his  services  in  performing  the  duties 
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relative  to  elections  which  were  formerly  enjoined  upon  con- 
stables. When  the  sheriff  acts  in  said  capacity  his  duties 
have  no  connection  with  his  duties  in  criminal  matters,  but 
are  entirely  a civil  matter.  Said  fee  should  be  treated  as 
an  election  expense  in  the  same  manner  as  when  constables 
were  in  existence. 


Conclusion. 

Therefore,  it  is  the  opinion  of  this  department  that 
the  sheriff  of  a fourth  class  county  is  the  proper  officer 
to  perform  such  duties  relative  to  elections  as  were  formerly 
enjoined  by  law  on  constables. 


Respectfully  submitted. 


DAVID  DONNELLY 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


FEDERAL:  Right  to  enforce  laws,  rules  and  regula 

CONSERVATION  COMMISSION:  tions  pertaining  to  wildlife  at  Camp 
OFFICERS:  Crowder. 


October  7,  1947 


Honorable  James  L,  Paul 
Prosecuting  Attorney 
McDonald  County 
PIneville,  Missouri 


Dear  Sir * 

This  will  acknowledge  receipt  of  your  roquest  for  an 
opinion  which  reads* 


"I  respectfully  request  the  opinion  of 
your  office  on  the  following  question* 

"♦Does  the  Wildlife  and  forestry  code  act 
of  this  state  apply  on  federal-owned  reser- 
vations and  if  so  do  the  conservation 
agents  have  a right  to  enter  upon  said 
reservations  for  the  purpose  of  enforcing 
the  fish  and  game  laws?* 

* 

"This  question  has  come  up  relative  to  the 
Camp  Crowder  Reservation  located  in  the 
North  end  of  this  county," 

Your  request  applies  to  federal-owned  reservations 
which  1$  very  broad  and  one  opinion  might  not  apply  alike  to 
each  and  every  reservation.  Since  you  are  particularly 
interested  in  Gamp  Crowder,  we  believe  It  better  to  have 
this  opinion  apply  only  to  that  camp. 

Article  I,  Section  8,  Clause  17  of  the  Constitution  of 
the  United  States  reads* 

"The  Congress  shall  have  power* 

"To  exercise  exclusive  legislation,  in  all 
cases  whatsoever,  over  such  district  (not 
exceeding  ten  ratios  square)  as  may,  by 
cession  of  particular  States,  and  the 
acceptance  of  Congress,  become  the  seat 
of  government  of  the  United  States,  and 
to  execute  like  authority  over  all  places 
purchased  by  the  consent  of  the  legislature 
of  the  State  in  which  the  same  shall  be. 
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for  the  ©root ion  of  forts,  magazines, 

- arsenals,  dock  yards,  and  other  needful 

buildings?  and  R 

The  foregoing  provision  authorizes  the  United  States 
government  to  assume  exclusive  jurisdiction  over  land  in 
this  state  when  the  State  of  Missouri  codes  certain  land  to 
the  United  States  government*  It  has  been  held  that  such 
action  on  the  part  of  the  atato  is  a necessary  adjunct  to 
the  federal  government  assuming  exclusive  jurisdiction  over 
such  land* 

It  is  our  understanding  that  the  federal  government 
purchased  land  compromising  Camp  Crowder  for  military  pur- 
poses and  that  tdie  federal  government  did  use  the  land  for 
military  purposes  and  assumed  an  exclusive  jurisdiction  over 
same*  So  far  as  we  are  able  to  determine  at  this  date,  the 
United  States  government  still  owns  said  land#  Theref ore, 
we  are  assuming  for  the  purpose  of  this  opinion  that  the 
federal  government  to  some  extent  is  still  using  Camp  Crowder 
for  military  purposes* 

The  Supreme  Court  of  the  United  States  has  hold  that  the 
national  government  and  state  government  may  make  satisfactory 
arrangements  as  to  jurisdiction  of  territory  within  the  border 
of  the  state  and  adjust  problems,  and  that  the  courts  will 
recognize  such  arrangements*  Sea  Collins  et  al,  vs,  Yosemite 
Park  & Curry  Co*,  58  S,  Ct*  Rep*  1009,  l*c*  1015,  It  has 
also  been  held  that  Article  I,  Section  8,  Clause  17. of  the 
Constitution  of  the  United  States  should  not  be  construed  to 
mean  that  consent  of  the  state  to  purchases  must  be  made 
without  reservations*  Seo  Silas  Mason  Co,  vs.  Tax  Cotmaisaion, 
58  S.  Ct*  Hep*  253,  l.c*  242#  However,  in  this  instance,  the 
state  practloally  ceded  exclusive  jurisdiction  over  land  now 
known  as  Camp  Crowder*  The  62nd  General  Assembly  enacted 
legislation  ceding  to  the  United  States  government  exclusive 
jurisdiction  over  land  acquired  by  the  United  States  govern- 
ment for  military  purposes,  prior  to  and  subseouant  to  said 
legislation  becoming  effective?  however,  reserving  the  right 
to  serve  civil  and  criminal  process  in  certain  actions  and 
for  any  crime  committed  in  the  state  but  outside  the  boun- 
daries of  such  land  with  the  further  reservation  that  such 
exclusive  jurisdiction  shall  continue  only-  so  long  as  said 
land  is  used  for  the  purpose  for  which  it  was  acquired*  Sec- 
tions 1,  2 and  3,  pages  627-628,  Laws  of  Missouri,  1943,  reads 
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"Sac,  X*  The  consent  of  the  State  of 
Missouri  Is  hereby  given.  In  accordance 
with  the  seventeenth  clause,  eighth  sec- 
tion, of  the  first  article  of  the  Consti- 
tution of  the  United  States,  to  the  ac- 
quisition by  the  United  States  by  pur- 
chase, condemnation,  or  otherwise,  of  any 
lend  In  this  State  which  has  been  acquired, 
prior  to  the  affective  date  of  this  Act, 
as  sites  for  customhouses,  courthouses, 
post  offices,  arsenals,  forts,  and  other 
needful  buildings  required  for  military 
purposes 

”Se©*  2,  Exclusive  Jurisdiction  in  and 
over  any  land  so  acquired,  prior  to  the 
effective  date  of  this  Act,  by  the  United 
States  shall  be,  and  the  same  Is  hereby, 
ceded  to  the  United  States  for  all  pur- 
poses, saving  and  reserving,  however,  to 
the  State  of  Missouri  the  right  of  taxa- 
tion to  the  same  extent  and  In  the  same 
manner  as  If  this  cession  had  not  been 
made ; and  further  saving  and  reserving  to 
the  State  of  Missouri  the  right  to  Serve 
there on  any  civil  or  criminal  process 
Issued  under  the  authority  of  the  State, 
in  any  action  on  account  of  rights  acquired, 
obligations  Incurred,  or  crimes  committed 
In  said  State,'  but  outside  the  boundaries 
of  such  land,  but  the  jurisdiction  so  ceded 
to  the  United  States  shall  continue  no 
longer  than  the  said  United  States  shall 
own  such  lands  and  us©  the  same  for  the 
purpose©  for  which  they  wore  acquired,” 

V 

nSoc,  3.  Whereas,  there. now  exist  within 
the  boundaries  of  tills  State  larg^  areas 
of  land  occupied  for  military  purposes, 
among  which  are  those  occupied  by  Lake  City 
Ordnance  Plant,  Weldon  Spring  Ordnance 
Works,  St,  Louis  Ordnance  Plant,  St,  Louis 
Powder  Farm,  St*  Louis  Medical  Depot,  Fart 
Leonard  Wood,  Camp  Browder,  Missouri  Ord- 
nance Works,  Vichy  Airport,  and  Kansas  City  . 
Quartermaster  Depot,  and  there  exists  In 
the  said  areas  uncertainty  as  to  complete 
jurisdiction,  which  Is  resulting  in  dupli- 
cation and  misunderstandings  between  the 
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State  and  Federal  law  enforcement  agencies, 
and  an  emergency  exists  within  the  meaning 
of  Article  IV  of  the  Constitution  of  this 
State,  this  act  shall  be  in  force  from  and 
after  its  passage  and  approval  by  the 
Governor,” 


CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  if  Camp  Crowder  is  still  being  used  to  some 
extent  for  military  purposes  that  laws  of  this  state  and 
rules  and  regulations  of  the  Conservation  Commission  per- 
taining to  wildlife  can  not  bo  enforced  at  Camp  Crowder  by 
agents  of  the  Conservation  Commission  or-  officers  of  the  -■ 
county  and 'state.  However,  if  said  camp  is  not  used  for 
military  purposes,  then  such  law3,  rules  and  regulations 
may  be  enforced  by  Conservation  Commission  agents,  county 
and  state  officers  at  Camp  Crov?dor, 

Respectfully  submitted. 


AUBREY  R,  HA1.2MP,  Jr, 
Assistant  Attorney  General 


APPROVED* 


7TT7  nmm — 

Attorney  General 


ARHiVLM 


MOTOR  VEHICLES:  Motor  vehicle  registered  in  Iowa  operating  in 

Missouri  intrastate  in  transporting  passengers 
for  compensation  must  register  with  Commissioner 
of  Motor  Vehicles  and  pay  fee. 


October  9,  1947 


Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri  ~ 

Attention:  Mr.  Edmund  I.  Hockaday,  Captain 
Commanding  General  Headquarters 

Gentlemen : 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  which  reads: 

MAttached  Is  copy  of  letter  received  from 
Df  E*  Harrison,  Lieutenant,  Acting  Comman- 
der Troop  H,  Missouri  State  Highway  Patrol, 

St.  Joseph,  Missouri,  which  Is  self-explana- 
tory. 

MYou  will  note  in  paragraph  two  that  J.  ... 

Harry  Latham,  Prosecuting  Attorney,  Andrew 
County,  requests  an  official  opinion  from 
your  department,  concerning  this  matter. 

! ”If  you  will  favor  us  with  your  opinion  we 
would  appreciate  an  extra  copy  for  our 
files ♦" 

The  ^attached  copy  of  letter  referred  to  from  Lt.  D.  E, 
Harrison  reads* 

”1.  On  August  8,  1947  George  Edward  Hull, 
driver  for  the  Burlington  Transportation 
Company,  was  arrested  at  Post  One  for  ♦Im- 
proper registration.*  He  was  driving  a 
1947  Aero  coach,  Iowa  licence  00-310.  The 
point  of  origin  was  Omaha,  Nebraska,  destin- 
ation Kansas  City,  Missouri,  and  the  oper- 
ation was  being  made  on  a public  Service 
Commission  travel  order.  The  bus  driver 
admits  picking  up  nineteen  passengers  at 
Burlington  Junction,  Missouri,  discharged 
fourteen  of  them  at  Maryville,  Missouri 
and  discharged  the  othor  five  passengers 
at  St*  Joseph,  Missouri  and  Kansas  City, 

Missouri. 
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"2*  The  Prosecuting  Attorney  of  Andrew 
County,  J.  Harry  Latham,  la  doubtful  of 
this  being  a violation  of  the  Motor  Vehicle 
Law  and  desires  an  opinion  from  the  Attorney 
General  on  this  case  as  soon  as  possible,” 

The  attached  letter  does  not  disclose  the  nature  of  the 
offense  committed  other  than  for  improper  registration.  Upon 
inquiring  what  was  meant  by  improper  registration,  you  informed 
the  writer  that  said  coach  was  being  operated  in  this  state 
without  registering  same  with  the  Commissioner  of  Motor  Vehi- 
cles and  paying  the  required  fee  for  operating  same  in  this 
state, 

A well  recognized  rule  of  statutory  construction  16  that 
in  construing  two  or  more  statutes  relating  to  tho  same  sub- 
ject, the  courts  should  read  them  together  and  if  possible 
harmonize  them  and  give  force  and  effect  to  each*  This  not 
only  applies  to  statutes  passed  at  the  same  session  of 
Legislature  but  also  to  acts  passed  at  prior  and  subsequent 
sessions.  See  State  ex  pol.  Central  Surety  Insurance  Corpor- 
ation vs.  State  Tax  Commission,  163  S.W.  (2d)  43,  348  Mo,  171* 
Section  8367,  R.  S.  Mo.  1939,  defines  "owner",  "motor  vehicle" 
and  "nonresident"  as  used  in  the  Motor  Vehicle  Act  as  follows* 

"Wherever  In  this  article,  or  in  any  pro- 
ceeding under  this  article,  the  following 
words  or  torms,  arc  used,  they  shall  bo 
deemed  and  taken  to  have  the  meanings 
ascribed  to  them  as  follows*  * * it  it  « # 

*Motor  vehicle,*  Any  self-propelled 
vehicle  not  operated  exclusively  upon 
tracks,  except  farm  tractors.  it  it  ■?{•  it  it 
Nonresident. * A resident  of  a state  or 
county  other  than  state  of  Missouri,  it  <t 
•Owner,*  Tho  tenia  owner  shall  Include 
any  person,  firm,  corporation  or  associ- 
ation, owning  or  renting  a motor  vehicle, 
or  having  the  exclusive  use  thereof  under 
lease,  or  otherwise,  for  a period  greater 
than  ten  days  successively,  it  it  it  " 

Section  8369,  R.  S,  Mo.  1939,  requires  the  owner  of  every 
motor  vehicle  not  otherwise  excepted  therein  to  register  said 
motor  vehicle  with  the  Coramiss loner  of  Motor  Vehicles  and  pay 
the  registration  fee,  whereupon  the  Commissioner  will  issue  a 
certificate  of  registration  to  said  owner  and  a plate,  or  set 
of  plates,  bearing  a particular  number  assigned  to' him.  Said 
section  reads  in  parts 
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” (a)  Every  owner  of  a motor  vehicle  or 
trailer,  which  shall  he  operated,  or  driven 
upon  the  highways  of  this,  state,  shall 
except  as  herein  otherwise  expressly  pro- 
vided, cause. to  he  filed,  hy  mail  or  other- 
wise, in  the  office  of  the  commissioner, 
an  application  for  registration  on  a blank 
to  he  furnished  hy  the  commissioner  for 
that  purpose,  containing*  (1)  a brief 
description  of  the  motor  vehicle  to  he 
registered,  including  the  name  of  the 
manufacturer,  the  motor  number  and  charac- 
ter, and  amount  of  motive  power,  stated 
in  figures  of  horsepower;  (2)  the  name, 
residence  and  business  address  of  the 
owner  of  such  motor  vehicle j (3)  if  Said 
motor  vehicle  be  a commercial  vehicle  the 
weight  of  the  vehicle  and  its  rated  capa- 
city of  live  load,  in  pounds  or  seating 
capacity;  (4)  if  such  motor  vehicle  be  a 
specially  constructed  or  reconstructed 
motor  vehicle,  the  application  shall  so 
state  and  the'  owner  shall  furnish  the 
commissioner  such  additional  information 
as  he  shall  require, 

” (b)  Upon  the  filing. of  such  application, 
exhibition  of  certificate  of  ownership 
and  the  payment  of  the  fees  hereinafter 
provided,  the  commissioner  shall  assign 
a number  to  such  motor  vehicle,  and  with- 
out other  expense  to  the  applicant  shall 
issue  and  deliver  to  the  owner  a certifi- 
cate of  registration  in  such  form  as  the 
commissioner  shall  prescribe,  and  a plate, 
or  sot  of  plates,  bearing  such  number,” 

» 

There  is  no  question  but  that  the  operator  referred  to 
in  your  request  lias  fully  complied  with  the  Publio  Service 
Commission  lav/s.  We  checked  with  the  Public  Service  Commission 
to  determine  what  authority  said  operator  had  for  operating 
upon  the  highways.  We  found  that  he  is  operating  under  a 
certificate  of  convenience  and  necessity,  and  also  a special 
travel  order  issued  by  the  Public  Service  Commission  under 
authority  of  Section  5728,  page  45,  Laws  of  Missouri,  1944, 
Extra  Session,  However,  that  provision  provides  that  in 
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addition  to  the  regular  registration  license  fee  imposed,  on 
all  motor  vehicles  shall  at  all  times,  except  as  provided  in 
Sectiop  5721,  pay  an  annual  license  fee  for  the  maintenance 
and  repair  of  public  highways  and  reads  in  parts 

n (a)  In  addition  to  tho  regular  registra- 
tion license  foe  imposed  on  all  motor  vehi- 
cles in  this  state,  and  its  personal  pro- 
perty tax,  every  motor  carrier,  except  as 
provided  in  section  5721  shaU,  at  tho  time 
of  the  issuance  of  a certificate  of  con- 
venience and  necessity  and/or  an  interstate 
permit,  and  annually  thereafter,  on  or  between 
January  1,  and  January  15  of  each  calendar 
year,  pay  to  the  state  treasurer  of  the  / 

State  of  Missouri  tho  annual  license  fee, 
as  set  out  in  this  article,  for  the  mainte- 
nance and  repair  of  the  public  highways; 
all  such  fees  levied  upon  the  issuance  of 
a license  to  any  motor  carrier  for  any 
motor  vehicle"  hereunder  shall  be  reckoned 
from  the  beginning  of  the  quarter  in  which 
such  license  w as  issued;  ' “ 

In  view  of  the  foregoing,  it  is  difficult  to  argue  that 
a nonresident  operating  a motor  vehicle  in  this  state  does 
not  have  to  register  said  motor  vehicle  with  the  Commissioner 
of  Motor  Vehicles  and  pay  the  required  fee. 

Owners  of  motor  vehicles  in  another  state  may  operate  in 
this  state  without  the  necessity  of  registering  with  the  Com- 
missioner of  Motor  Vehicles  and  paying  the  required  foe,  pro- 
vided similar  exemptions  are  afforded  owners  of  motor  vehicles 
in  this  state  operating  same  in  the  other  state.  This  exemp- 
tion is  contained  in  Section  8375,  R.  S.  Mo.  1939,  which  is 
known  as  the  reciprocal  provision  in  .the  Motor  Vehicle  Act, 
and  reads  s 

nA  nonresident  owner,  except  as  otherwise 
herein  provided,  or/nlng  any  motor  vehicle 
which  has  been  duly  registered  for  the  cur- 
rent year  in  the  state , country  or  other 
place  of  which  the  owner  is  a resident  and  x 
which  at  all  times  when  operated  in  the 
state  has  displayed  upon  it  the  number  plate 
or  plates  issued  for  such  vehicle  in  the 
place  of  residence  of  such  owner  may  operate 
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or  permit  the  operation  of  such  vehicle 
within  this  state  without  regia taring  such 
vehicle  or  paying  any  fee  to  this  state, 
provided  that  the  provisions  of  this  section 
shall  be  operative  as  to  a vehicle  owned 
by  a nonresident  of  this  state  only  to  the 
extent  that  under  the  laws  of  the  state, 
country  or  other  place  of  residence  of  such 
nonresident  owner  like  exemptions  are  granted 
to  vehicles  registered  under;  the  laws  of 
and  owned  by  residents  of  this  state*” 

Upon  an  examination  of  the  statutes  of  the  State  of  Iowa, 
we  find  the  following  in  the  Code  of  Iowa,  Vol,  I,  1946,  which 
wo  assume  are  still  in  effect  and  read* 

"Sec,  321*53,  A nonresident  owner,  except 
as  otherwise  provided  in  sections  321*54 
and  321*55,  owning  any  foreign  vehicle  of 
a typo  otherwise  subject  to  rogistration 
may  operate  or  permit  the  operation  of  such 
vehicle  within  this  state  v/ithout  register^ 
ing  such  vehicle  in,  or  paying  any  fees 
to,  this  state  subject  to  the  condition 
that  such  vehicle  at  all  times  when  operated 
in  this  state  is  duly  registered  in,  and 
displays  upon  it  a valid  registration  card 
and  registration  plate  or  plates  issued 
for  such  vehicle  in  the  place  of  residence 
of  such  owner, 

“See*  321,54.  nonresident  ovmors  of  foreign 
vehicles  operated  within  this  state  for  the 
intrastate  transportation  of  persons  or 
property  for  campons at Ion  or  for  the  intra- 
state transportation  of  merchandise,  shall 
register  each  such  vehicle  and  pay  the  same 
foes  therefor  as  is  required  with  reference 
to  like  vehicles  owned  by  residents  of  this 
state. 

"Sec.  321,56,  The  provisions  of  section 
321.53  shall  bo  operative  as  to  a vehicle 
owned  by  a nonresident  of  this  state  to 
the  extent  that  under  the  laws  of  the 
foreign  country,  state,  territory,  or 
federal  district  of  his  residence  like 
exemptions  and  privileges  are  granted  to 
vehicles  duly  registered  under  the  laws. 
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and  owned  by  the  residents  of  this  state, 

nHonrasident  cars  shall  be  listed  within 
ten  days  after  entering  the  state,  with 
the  county  treasurer  or  department,  on 
forms  provided  by  the  department.  The 
department  will  issue  a permit  for  the 
period  of  exemption,” 

Section  321*53,  supra,  provides  an  exemption  for  non- 
resident owners  of  motor  vehicles  operating  in  the  State  of 
Iowa  except  those  mentioned  in  Sections  321,54  and  321,55, 
supra.  Section  321,54,  supra,  specifically  requires  the  non- 
resident owner  of  a motor  vehicle  operating  same  in  intrastate 
transportation  of  persons  for  compensation  in  the  State  of 
Iowa  to  register  same  and  pay  a fee  in  that  state.  Section 
321,56  Is  in  the  nature  of  a reciprocal  provision;  however, 

It  provides  that  Section  321,53  shall  be  operative  to  the 
extent  that  under  the  laws  of  the  state  of  a nonresident, 
like  exemption^  arid  privileges  are  granted  Iowa  owners  of 
motor  vehicles  operating  In  a nonresident  state.  Therefore, 
since  nonresident  owners  of  motor  vehicles  under  Section 
321,54  are  specifically  excluded  from  Section  321,53,  we  must 
conclude  that  Section  321,56  is  not  applicable  to  owners  of 
motor  vehicles  that  come  within  the  provisions  of  Section 
321,54,  and  therefore,  such  owners  of  motor  vehicles  operating 
same  in  the  State  of  Iowa  must  register  and  pay  the  required 
fee  in  that  state  for  operating  said  motor  vehicles  therein, 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  the 
owner  of  this  particular  coach,  carrying  an  Iowa  license  and 
operating  same  in  this  state  under  a certificate  of  convenience 
and  necessity  and  special  travel  order  of  the  Public  Service 
Commission  of  Missouri,  has  violated  the  provisions  of  Section 
8369,  R»  S.  Mo,  1939,  in  failing  to  register  said  coach  with 
the  Commissioner  of  Motor  Vehicles  in  Missouri  and  paying  the 
required  fee  for  operating  said  motor  vehicle  in  this  state, 
in  the  transportation  of  passengers  intrastate  and  for  compen- 
sation, V 

Respectfully  submitted. 


APPROVED:  ^ 

AUBREY  R,  HAMMETT , Jr. 
Assistant  Attorney  General 


J.  E,  TAYLOR  1 
Attorney  General 


ARHjVIM 


TAXATION:  The  only  procedure  to  increase  tax  levy  for  county  purposes, 
when  the  maximum  tax  has  been  assessed  and  levied,  is  by  a 
COUNTY : vote  of  2/3  qualified  electors  voting  thereon  and  for  said 

increased  tax. 


December  11, 


Honorable)  James  L,  Paul 
Prosecuting  Attorney 
McDonald  County 
P ino vi lie , Mis  s our i 

Dear  Sir: 

'Phis  will  acknowledge  receipt  of  your  request  for  an 
opinion  which  reads: 

"Tha  finances  of  this  county  indicato  that 
for  the  year  194G  the  county  will  have  a 
deficit  of  a little  more  than  $6000,00  and 
for  the  year  1947  a deficit  of  approxi- 
mately $8000,00. 

"This  county  is  already  levying  tho  50/ 
maximum  lovy  for  county  revenue . Is  it 
possible  that  under  Section  11041  of  the 
revised  statutes  of  the  State  of  Missouri, 
that  an  additional  fiftoen-cont  levy  mak- 
ing a total  of  sixty-five  cent  lovy  be 
assessed  for  tho  year  1948,  by  order  of 
tho  Circuit  Judgo  in  order  to  partly  elim- 
inate a portion  of  this  deficit,  or  will 
this  additional  fiftoen-cont  levy  have  to 
bo  submitted  to  a vote  of  tho  people  ns 
provided  for  under  section  11046?\‘ 

Section  11  (b)  of  Article  X,  Constitution  of  Missouri, 
1945,  provides  that  any  tax  on  property  shall  not  oxceed 
thirty-five  cents  on  the  hundred  dollars  assessed  valuation 
in  counties  having  thro©  hundred  million  dollars  or  more 
assessed  valuation  and  fifty  conts  on  tho  hundred  dollars 
assessed  valuation  in  all  othor  countios*  Soction  11  (b) 
roads : 

"Any  tax  imposed  upon  such  property  by 
municipalities,  counties  or  school  districts, 
for  their  respective  purposes,  shall  not 
exceed  tho  following  annual  rates: 

"For  municipalities— one  dollar  on  the 
hundred  dollars  assessed  valuation; 

"For  counties— thirty-five  conts  on  the 
hundred  dollars  assessed  valuation  in 
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countios  having  throe  hundred  million 
dollars,  or  mono,  assessed  valuation,  and 
fifty  cents  on  the  hundred  dollars  assessed 
valuation  in'all  other  counties j 

"For  school  districts  formed  of  cities  and 
towns— one  dollar  on  the  hundred  dollars 
assessed  valuation,  oxeept  that  in  the*  City 
of  St,  Louis  the  annual  rate  shall  not 
exceed  eighty-nine  cents  on  the  hundred 
dollars  assessod  valuation; 

"For  all  other  school  districts— sixty-five 
cents  on  the  hundred  dollars  assessed  val- 
uation." ! 

The  63rd  General  Assembly  enacted  legislation  to  conform 
to  the -foregoing  constitutional  provision,  Section  11046,  page 
1701,  Laws  of  Missouri,  1945,  However,  the  64th  General 
Assembly  repealed  that  section  and  enacted  in  lieu  thereof 
Section  11046  in  House  Dill  No.  77.  The  only  difference  in 
the  two  laws  is  that  the  lattor  does  not  include  the  restric- 
tion contained  in  the  former,  that  no  county  court  shall  order 
a rato  of  tax  levy  that  will  produce  mathematically  more  than 
ten  per  cent  in  excess  of  taxes  levied  for  the  previous  year. 
House  Dill  No,  77,  passed  by  the  64th  General  Assembly,  also 
contained  an  emergency  clause.  Therefore,  Section  11046  of 
said  bill  became  effective  upon  approval,  by  the  Governor  on 
May  19,  1947,  and  roads* 

"For  county  purposes  the  annual  tax  on 
property,  not  including  taxes  for  the  pay- 
ment of  valid  bonded  indebtedness  or  re- 
newal bonds  issued  in  lieu  thereof,  shall 
not  oxcood  the  rates  herein  specified* 

In  countios  having  throe  hundred  million 
dollars  or  more  assessed  valuation  the 
rates  shall  not  exceed  thirty-five  cents 
on  the  hundred  dollars  assessed  valuation; 
and  in  counties  having  less  than  three 
hundred  million  dollars  assessed  valuation 
the  rate  shall  not  exceed  fifty  cento. 

Provided,,  that  in  any  county  the  maximum 
rates  of  taxation  as  herein  limited  may 
bo  increased  for  not  to  exceed  four  yoars, 
when  the  rato  and  purpose  of  the'  Increase 
are  submitted  to  a voto  and  two- thirds  of 
the  qualified  electors  of  the  county  vot- 
ing thereon  shall  vote  therefor." 
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Section  11  (c)  of  Article  X,  Constitution  of  Missouri, 
1945,  further  provides  that  in  all  counties  tho  rate  of  taxa- 
tion heroin  limited  may  be  increased  for  their  respective 
purposes  for  not  to  oxcood  four  years,  when  tho  rate  and  pur- 
pose of  increase  is  submitted  to  a vote  of  two- thirds  of  the 
qualified  electors  voting  thereon  shall  vote  therefor.  Fur- 
thermore, said  provisioxi  does  include  an  exception  for  tho 
county  court  in  raising  tho  maximum  tax  lovy  heroin  limited 
which  may  bo  done  when  authorised  by  law  for  libraries,  hos- 
pitals, public  health,  recreational  grounds  and  museum  purposos 
Said  provision  reads? 

!1  In  all  municipal  It  ios,  counties  and  school 
districts  the  rates  of  taxation  as  herein 
limited  may  bo  increased  for  their  respec- 
tive purposes  for  not  to  exceed  four  years, 

'when  tho  rate  and  purpose  of  tho  lncroas© 
are  submitted  to  a vote  and  two-thirds  of 
tho  qualified  electors  voting  thereon  shall 
vote  thorofor;  provided  that  tho  rates  hero- 
in fixed,  and  tho  amounts  by t which  they  may 
bo  increased,  may  "oo  further  limited  by 
law;  and  provided  further,  that  any  county 
or  other  political  subdivision,  when  auth- 
orised by  law  and  within  the  limits  fixed 
by  lav/,  may  lovy  a rate  of  taxation  on  all 
property  subject  to  its  taxing  powers  in 
excess  of  tho  rates  herein  limited,  for 
library,  hospital,  public  health,  recrea- 
tion grounds  and,  museum  purposes *" 

Section  11  (b)  of  Article  X,  Constitution  of  Missouri, 
1945,  further  authorizes  tho  Legislature  to  enact  legislation 
permitting  a county  to  levy  taxes  other  than  ad  valorem  taxes 
for  it%  essential  purposes*  Also,  under  Section  12  (a)  of 
Article  X,  Constitution  of  Missouri , 1945,  additional  taxes 
are  authorized  for  road  and  bridge  purposes* 

You  state  in  your  request  that  your  county  has  already 
levied  tho  maximum  allowed  for  county  purposos  which  is  fifty 
conts  upon  tho  hundred  dollars  assessed  valuation  of  property* 
Tho  county  now  desires  to  make  an  additional  lovy  of  fifteen 
conts,  making  tho  total  assessed  lovy  slxty-fivo  conts  on  the 
hundred  dollars  assessed  valuation  of  property.  You  stato 
that  the  additional  levy  is  to  take  care  of  a doficlt  amount- 
ing to  06.000*00  for  1946,  and  ^0,000.00  for  1947.  You  inquire 
If  this  additional  lovy  may  bo  made  by  order  of  the  circuit 
court  or  by  a vote  of  tho  people.  Section  11041,  passed  by 
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tho  G3rd  General  Assembly,  page  1779,  Lav/s  of  Missouri,  1945, 
provides  that  no  othor  tax  for  any  purpose  may  bo  assessed 
except  under  certain  conditions  which  aro,  that  upon  request 
of  the  county  court,  the  prosecuting  attorney  shall  present 
a petition  to  the  circuit  court  sotting  forth  facts  end  spe- 
cific reasons  for  assessing  othor  taxos*  If  the  circuit  court 
is  satisfied  of  the  necessity  of  additional  taxos,  and  that 
to  do  so  will  not  violate  the  Constitution,  ho  shall  order 
the  county  court  to  assess,  levy  and  collect /such  additional 
tax*  Said  provision  reads? 

"No  othor  tax  for  any  purpose  shall  bo  as- 
sessed, levied  or  collected,  except  under 
the  following  limitations  and  conditions, 
vizi  Tho  prosecuting  attorney  or  county 
counselor  of  any  county,  upon  tho  request 
of  tho  county  court  of  such  county — which 
request  shall  bo  of  record  v/ith  tho  pro- 
ceedings of  said  court,  and  such  court 
being  first  satisfied  that  there  exists  a 
necessity  for  the  asaosamont,  levy  and  col- 
lect ion  of  other  taxos  than  those  enumerated 
and  specified  .in  tho  preceding  section— 
shall  present  a petition  to  tho  circuit 
court  of  his  county,  or  to  the  judge  there- 
of In  vacation,  sotting  forth  tho  facts 
and  specifying  tho  reasons  why  such  othor 
tax  or  taxos  should  bo  assessed,  loviod 
and  collected;  and  such  circuit  court  or 
judge  thereof,  upon  being  satisfied  of  tho 
necessity  for  such  othor  tax  or  taxes,  and 
that  the  assessment,  levy  and  collection 
thereof  will  not  bo  in  conflict  with  tho 
Constitution  and  laws  of  this  state,  shall 
iiialfo  an  order  directed  to  tho  county  court 
of  such  county,  commanding  such  court  to 
have  assoasod,  levied  and  collected  such 
othor  tax  or  taxos,  and  shall  enforco  such 
order  by  mandamus  or  otherwise.  Such  order, 
v/hon  so  granted,  shall  be  a continuous  order, 
and  shall  authorize  tho  annual  assessment, 
levy  and  collection  of  such  other  tax  or  taxes 
for  tho  purposes  in  tho  order  mentioned  and 
specified,  and  until  such  ordor  be  modified, 
sot  aside  and  annulled  by  tho  circuit  court  or 
judge  thereof  granting  tho  same*  Provided, 
that  no  such  ordor  s}iall  bo  raodifiod,  sot 
aside  or  annulled,  unloss  it  shall  appear 
to  tho  satisfaction  of  such  circuit 
court,  or  judge  thereof,  that  the  taxos  so 
ordered  to  be  assessed,  levied  and  collected 
aro  not  author Izod  by  tho  Constitution  and 
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lawa  of  this  state,  or  “unless  It  shall  ap- 
pear to  said  circuit  court,  or  Judge  there- 
of, that  the  necessity  for  such  other  tax 
or^  taxes,  or  any  part  thereof,  no  longer 
exists.” 

In  view  of  the  foregoing  constitution  inhibitions  against 
increasing  taxes  over  that  allowed  as  a maximum,  in  this  case 
fifty  cents  on  the  hundred  dollars  assessed  valuation  of  pro- 
perty, and  since  your  county  has  already  assessed  and  levied 
the  maximum,  the  provisions  of  Section  11041,  supra,  are  not 
applicable  In  this  instance.  Had  the  nmxiraum  tax  not  been 
previously  assessed  and  levied,  then  such  procedure  would  apply, 
(See*  State  ex  rel.  Wabash  Ky,  Co.  169  Mo,  563,  l.c,  577.) 

Under  Section  11046,  supra,  the  matter  of  Increasing 
taxes  in  your  county  fifteen  cents  per  hundred  dollars  assessed 
valuation  of  property  may  be  submitted  to  a vote  of  the  people, 
and  If  two-thirds  of  the  qualified  electors  of  said  county 
voting  thereon  shall  vote  for  said  additional  tax,  then  it 
shall  be  assessed,  levied  and  collected,  provided  the  expendi- 
ture represented  by  this  deficit  for  1946  and  1947  was  properly 
budgeted  and  came  within  the  anticipated  revenue  for  the  year. 
The  General  Assembly  could  have  limited  the  amount  of  additional 
tax  allowed  over  and  above  the  fifty  cents  levy  under  Section 
11  (c)  of  Article  X,  Constitution  of  Missouri,  1945,  but  at 
the  present  time  there  is  no  statutory  limitation  upon  such 
taxes.  Under  Section  11046,  page  1781,  Laws  of'  Missouri,  1945, 
there  was  a limitation  of  a levy  not  to  exceed  ten  per  cent 
of  taxes  levied  for  the  previous  year.  However,  as  hereinabove 
shown,  when  the  64th  General  Assembly  repealed  that  section  and 
enacted  a new  one  known  as  Section  11046  in  House  Bill  Ho,  77, 
that  part  was  deleted  therefrom;  so  there  is  now  no  statutory 
or  constitutional  limitation  upon  the  amount  of  additional 
taxes  that  may  be  levied  whan  two-thirds  of  the  qualified 
electors  of  the  comity  voting  thereon  vote  for  same. 

In  passing,  we  would  like  to  make  a few  remarks  about 
voting  this  additional  tax  to  pay  off  these  deficits  for  1946 
and  1947,  You  are  no  doubt  aware  of  the  fact  that  under  the 
County  Budget  Act  and  Constitution  of  this  state,  the  finan- 
cial statutes  of  counties  is  presumed  to  be  upon  a cash  basis 
and  said  counties  should  riot  Incur  additional  obligations  over 
acid  above  the  anticipated  revenue  for  any  one  year,  (See 
Sections  10910  to  10917,  Inclusive,-  R.3,  Mo,  1939,  and 
amendments  thereto;  also  Section  26  (a)  of  Article  VI,  Con- 
stitution of  1945,)  Since  the  foregoing  laws  and  constitu- 
tional provisions  hereinabove  referred  to  were  in  effect 
during  1946  and  1947,  the  question  may  be  raised  as  to  whether 
the  additional  tax  referred  to  In  your  request  could  be  voted 
for  the  specific  purpose  of  satisfying  the  indebtedness  for 
1946  and  1947,  In  Missouri  Toncan  Culvert  Co,  vs,  Butler 
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Gounty,  181  S ,W,  (2d)  506,  l.e.  507,  352  Mo*  1184,  the  court 
hold  that  the  constitutional  provision  that  no  county  may  be- 
come Indebted  to  an  amount  oxcooding  in  on y year  rovonuo  pro- 
vided therefor  without;  consent  of  two— thirds  of  tho  votoi’s 
can  not  bo  circumvented  by  postponoraent  of  payment  of  tho 
debt  until  tho  following  your*  in  go  holding,  tho  court  suid 

“The  ovidence  established  that  the  anticl- 
patod  rovonuo  of  Butler  county  for  road 
and  b rid go  purposes  for  1940  was  loss  than 
$31,000;  and  that  warrants  were  Issued 
against  said  fund  during  said  year  in_ ox- 
cess  of  $■70,000;  tho  total  amount  issued 
as  of  November  1;  1940,  being  In  excess 
of  twice  the  aggregate  anticipated  rovonuo 
for  said  purpose  for  1940.  Tho  testimony 
discloses  that  County  Judges  Githons  and 
Smith  wore,  aware  of  tho  fact  tho  county 
vraa  out  of  funds,  did  not  have  the  money 
to  pay,  and  conceived  tho  ifioa  of  putting 
off  payment  until  thirty  days  after  ship- 
ment * Constitutional  safeguards  for  tho 
protection  of  tho  people’s  monoy  are  not 
to  bo  c ircumvontod  in  such  manner* ' They 
wore  enacted  for  a wholesome  purpose  and 
should  be  strictly  onforcod,  All  are  bound 
to  take  notice  of  such  safeguards.  While 
this  constitutional  provision  impliedly  au- 
thorises tho  fiscal  agents  to  anticipate 
the  rovonuo  of  tho  current  year  in  the  ad- 
ministration of  tho  county’s  affairs,  it 
explicitly  forbids  tho  anticipation  of 
revenues  for  any  future  year,  a forbidden 
act  which  tho  named  fiscal  agents  admittedly 
sought,  to  override,  Trask  v,  Livingston 
County,  210  Mo*  582,  594,  GOO,  109  S4W. 

G56,  659,  6G0,  37  L.R.A.  1045;  Bbert  v* 

Jackson  County,  Mo .5 up*  70  S.W,'2d  918, 

919  (2) ; Hawkins  v*  Cox,  334  Mo.  640,  640 
(3),  66  S*W*2d  539,  545  (3-5),  These  and 
othor  cases  recognize  and  enforce  tho  con- 
stitutional intent  to  abolish  the  crodit 
system  and  to  put  counties  and  other  poli- 
tical subdivisions  on  a cash  basis  by 
limiting  the  legal  expenditures  of  any 
given  year  to  the'  income  and  revenue  of 
that  year  In  the  absonco  of  some  special 
' authorization.” 

In  Mlssouri-Kansas  Chemical  Co,  vs,  Christian  County, 

180  8 *\7 , (2d)  735,  l.c,  756,  tho  plaintiff  sued  the  county  to 
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ro cover  for  soap  and  disinf octant  sold  tho  county,  and  re- 
covered judgment  amount  inf’  only  to  part  of  that  nought  to 
recover.  Apparently  what  was  recovered  vras  tho  amount  avail- 
able) In  the  budget  for  such  purchases*  The  court,  in  holding 
that  any  payment  oxulorod  by  tha  county  when  thore  was  no 
balance  budgeted  with  which  to  mako  tho  payment  is  void, 
said: 

"The  chemical  company  contends  it  is  en- 
titled to  judgment  for  tho  full  amount 
because  fcho  county  budget  law  does  not 
affect  its  transactions  with  Christian 
Comity.  That  county  is  one  of  less  than 
50,000  inhabitants*  Only  Sections  10910 
to  10917,  inclusive,  K*S*  1959,  Ho*  K.S.A., 
of  tho  budget  lav/  apply  to  such  counties. 

It  claims  tiiat  5 action  10959  which  invali- 
dates contracts  made  in.  violation  of  tho 
county  budget  law  does  not  apply  to  comi- 
ties of  this  class, 

"Tho  sumo  contention  was  raised  in  -Missouri  - 
• Kansas  Chemical  Corporation  v.  Npv;  Madrid 
County,  545  Ho.  1167,  139  S,W,.  2d  457, 

There  v/o  hold  that  any  payment  ordered  by 
tho  county  court  of  a county  of  loss  than 
50,000  inhabitants,  when  there  was'  no  bal- 
ance budgeted  with  which  to  make  payment, 
would  bo  void  under  tho  provisions  of  3oc- 
tion  10917  applicable  to  such  county. 

Therefore,  It  was  of  no  conaonuonc©  who the r 
Section  10932  was  applicable  or  not." 


Also  in  Mie  a our  i-Kanoao  Chemical  Company  vs,  Nov?  Madrid 
County,  139  S ,W . (2d)  457,  l.c.  450,  tho  court  hold  that 
absent  oxc optional  c ire urns t uncos , a sheriff’s  authority  to 
obligato  his  county  is  restricted  to  Jkio  budget  allowancoa  and 
that  a company  furnishing  supplies  could  not  roc  over  for  items 
purchased  in  oxcass  of  budget  allov/anoos,  (3oo  also  Otato 
vs,  r aimer,  194  3.W,  10,  l.c.  11.) 


If  said  deficits  for  1946  and  1947  roprocent  expenditures 
that  v/oro  lawful  and  proporly  budgotod  and  wore  v/ithln  tho 
anticipated  revenue  for  that  year,  thon  wo  aro  inclined  to 
bollovo  tint  tho  additional  tax  lovy  of  fifteen  cents  could 
bo  assocaod  and.  levied  for  tho  purpose  of  paying  said  deficits 


if  two-thirds  of  tho  qualified  c la e tort 
for  said  additional  tax. 


vot Ing 


there on  voto 
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It  Is  tho  opinion  of  this  department  that  a Inca  your 
county  has  assessed  and  levied  tho  maximum  allov/od  under  the 
lav?  for  comity  purposes,  the  only  procedure  for  Increasing 
tho  tax  rate  for  such  purposes  is  to  submit  tho  mattor  to  the 
oualifiod  doctors  of  said  county.  Such  tax  may  bo  increased 
h or  a period  not  to  exceed  four  years.  If  tv?o- thirds  of  tho 
qualified  electors  voting  thereon  shall  vofco  for  increased 
tax,  provided  that  such  expenditures  resulting  In  said  deficits 
for  1946  and  1047  v70.ro  proparly  budgeted  and  camo  within  tho 
anticipated  revenue  for  that  year. 


Respectfully  submitted , 

'AUBREY  R*  ILAdihTT,  Jr, 
Assistant  Attorney  General 

APPROVED  * 

J1.  h,  TAYLOR 
Attorney  General 
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MAGI?TEjAMS  G'OtJRTS:  Eoard  of  Aldermen  of  St.  Louis  „ias  the  power 

to  provide  for  additional  employees  for  the 
Magistrate  Court  of  the  City  of  St.  Louis* 


January  8,  1947 


Honorable  Alroy  S*  Phillips 
Attorney  at  Law 
418  Clive  Street 
St,  Louis,  Missouri 


Dear  Sir: 


We  hereby  acknowledge  receipt  of  ycur  request 
for  an  opinion  of  this  department  relative  to  the  question 
of  whether  or  not  the  Board  of  Aldermen  of  the  City  of 
St.  Louis  has  the  power  to  pass  an  ordinance  providing  for 
employees  for  the  Magistrate  Court  of  the  City  of  St, "Louis 
in  addition  to  clerks  and  deputy  clerks  provided  for  by 
Senate  Bill  239  of  the  63ru  General  Assembly* 

Senate  Bill  239  provides  for  the  appointment  by 
the  court,  in  banc,  of  a chief  clerk  and  not  more  than  two 
deputy  clerks  and  allows  each  magistrate  to  appoint  one 
deputy  clerk.  There  is  no  provision  for  the  appointment  of 
additional  employees  but*  Section  2 of  thi3  bill  provides  in 
part  as  follows:  \ 

11  x and  all  the'  provisions  of 

. general  law  applicable  to  magistrates, 
their  courts  and  officers,  shall  be 
applicable  to  the  courts,  magistrates 
ana  officers  provided  in  this  act  ex- 
cept so  far  as  inconsistent  therewith.” 

Senate  Bill  207  of  the  63rd  General  Assembly  applies 
to  magistrate  courts  generally.  Therefore,  all  the  provisions 
of  this  bill  that  are  not  inconsistent  with  Senate  Bill  239 
will  app  ly  to  the  Magistrate  Court  of  the  City  of  St.  Louis, 
t Senate  Bill  239  Is  silent  on  whether  or  not  the  Board  of  Aider- 
men  may  hire  additional  employees,  while  senate  Bill  207  pro- 
vides that  additional  employees  may  be  hired  if  they  find  the 
need  exists,  in  the  case  of  St,  Louis  v.  Klausmeier,  213  Mo. 


i 
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119,  the  Court  stated  at  1.  c,  127: 

”■&  * * In  order  to  be  a conflict  of 
any  kind,  two  things  must  of  necessity 
exist,  and  when  it  is  contended  that 
there  is  a conflict  between  two  laws 
both  must  contain  either  express  or 
implied  provisions  which  are  incon- 
sistent and  irreconcilable  with  each 
other.  If  either  is  silent  where  the 
ether  speaks,  there  can  be  no  conflict 
between  them,” 

Applying  the  above  reasoning,  Senate  Bill  207  and 
Senate  Bill  259  are  not  inconsistent  in  relation  to  our 
problem,  so,  therefore,  we  must  look  to  Senate  Bill  207  to 
determine  if  the  Board  of  Alderman  may  provide  for  the  hiring 
of  additional  employees.  Section  21  of  Senate  Bill  207  pro- 
vides in  part  as  follows: 

* The  total  salaries  of  clerk, 
deputies  and  other  employees,  paid  by 
the  state  shall  in  no  event  exceed  the 
annual  amount  fixed  in  this  act  for 
clerk  and  deputy  clerk  hire  of  such 
courts,  provided,  that  in  any  county 
where  need  exists,  the  county  court  is 
hereby  authorized,  at  the  cost  of  the 
county,  to  provide  such  additional  clerks, 
deputy  clerks  or  other  employees  as  may 
be  required,  x #" 

It  will  be  noted  that  the  second  phrase  in  the  above 
sentence  is  preceded  by  the  words  "provided,  that,"  At  first 
blush  it  would  seem  that  the  second  phrase  is  a proviso  and 
hence  a limitation  or  exception  to  the  preceding  phrase.  How- 
ever, the  courts  have  held  that  the  word  "provided"  is  some- 
times used  in  the  conjunctive  sense  and  that  this  word  alone 
will  not  make  a phrase  a proviso.  We  quote  from  Mitchell 
Castilo  v.  State  Highway  Commission  of  Missouri,  512  Mo,  244, 
1,  c.  269: 


"However,  use  of  the  word  ’provided1 
does  not  in  and  of  itself  convert  the 
words  following  into  a ’proviso’  in  the 
strict  legal  sense.  The  word  may  be 
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used  in  the  conjunctive  sense  and 
precede  an  independent  out-and-out 
grant  of  power.  In  Georgia  Banking 
Co.  v,  Smith,  128  U*  S.  174,  at  pa  e 
181,  it  is  said:  ’The  general  pur- 
pose of  a proviso,  as  is  well  known, 
is  to  except  the  clause  covered  by 
it  from  the  general  provisions  of  a 
statute,  or  from  some  provisions  of 
it,  or  to  qualify  the  operation  of 
the  statute  in  some  particular*  ^ut 
it  is  often  used  in  other  senses.  It 
is  a common  practice  in  legislative 
proceedings,  on  the  considerat ion  of 
bills,  for  parties  desirous  of  securing 
amendments  to  them  to  precede  their 
proposed  amendments  with  the  term 
"provided,"  so  as  to  declare  that,  not- 
withstanding existing  provisions,  the 
one  thus  expressed  is  to  prevail,  thus 
having  no  greater  signification  than 
would  be  attached  to  the  conjunction 
"but"  or  "and"  in  the  same  place,  and 
’ simply  serving  to  separate  or  distinguish 
the  different  paragraphs  or  sentences.'" 

It  seems  clear  to  us  that  the  second  phrase  does  not 
limit  the  first  phrase  byt  merely  is  an  additional  discretionary 
power  given  to  the  county  courts, or,  as  In  our  case,  the  Board 
of  Aldermen  of  the  City  of  St,  Louis, 

It  has  been  suggested  that  Section  22  of  Senate  Bill 
207  prohibits  the  Board  of  Aldermen  from  hiring  additional 
employees,  except  in  the  case  where  an  additional  magistrate 
has  been  authorized  by  the  circuit  court.  Section  22  reads  in 
part  as  follows: 

"Salaries  of  clerks,  deputy  clerks  and 
employees  provided  for  in  the  last  pre- 
ceding section  shall  be  paid  by  the  state 
within  the  limits  herein  provided  upon 
requisition  filed  by  the  judge  of  the 
magistrate  court;  except  that  the  salaries 
of  clerks,  deputy  clerks  and  employees 
of  additional  magistrates  whose  offices 
are  created  by  order  of  the  circuit  court 
as  provided  in  Section  1 of  this  act  shall 
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be  paid  by  the  county  as  the  salaries 
of  such  magistrates  are  required  to  be 
paid." 

, It  is  our  opinion  that  the  General  Assembly  merely 

intended  by  the  above  exception  that  the  money  paid  by  the 
state  would  be  used  exclusively  for  paying  clerks  and  employees 
of  magistrates  paid  by  the  state  and  not  to  prohibit  the" Board 
of  Aldermen  from  providing  for  the  hiring  of  additional  em- 
ployees as  the  need  exists. 


Conclusion 

Therefore,  it  is  the  opinion  of  this  department  that 
the  Board  of  Aldermen  of  the  City  of  St.  Louis  has  the  power  to 
pass  an  ordinance  providing  for  clerks,  deputy  clerks  and  em- 
ployees for  the  Magistrate  Court  of  the  City  of  St.  Louis  in 
addition  to  the  clerks  and  deputy  clerks  provided  for  by 
Senate  Bill  239  of  the  63rd  General  Assembly, 

Respectfully  submitted, 


PERSHING  HILSON 
Assistant  Attorney  General 
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Merchants’  Tax  provided  for  in  H.C.S.H.B.  471, 
H.C.S.H.B.  536  and  House  Bill  995,  passed  by  the 
63rd  General  Assembly,  comply  with  the  provisions 
of  Section  4 (a)  of  Article  X of  the  Constitution 
of  1945, 


January  16,  194-7 


Phi 


Hips 


Honorable  Hugh 
Frococutin„ 

Camden  County 
Oawdonton , Missouri 


Attorney 


Deai 


ir  % 


This  is  in  Haply  to  your  letter  of  recent  date  wherein 
you  submit  the  Question  of  tho  validity  of  an  assessment  of 
a Merchants’  Tax,  assessed  under  the  following  set  of  facts : 

”A  resident  of  Pulaski  County  purchased 
furs  and  wool  and  placed  and  stored  them 
in  u building  in  Camden  County  until  they 
” ’ ' ' * "to  Eastern  markets , 

,vn r,  placed  on  tho 


wore  sold  and 


pOd 

r\' i 


pa r s on 


In  1946,  this  ,, -----  „ -- 

Merchants  ’ Tax  Boole  for  Camden  County, 
Missouri , lie  appeared  oof  ore  tho'  Camden 
County  Board  of  Equalization  objecting 
to  stick  assessment  as  a ho  chan  to  * Tax 
arid  Merchants  ’ Licence  on  tho  basis  that 


KlblJ.  1eU.h*J 


on  t. 

oersonal  property  and  should  be 

iim  i ■■■  i ■■  —ii  — „ 


assessed  in  the  country 


whibii 


is  Pulaski 


V ■ 

Ox 

-inty , ” 


hi  a residence, 


In  your  lot tor  you  also  sot  out 
for  contesting  tho  tax,  which  are  as 


tho  taxpayer’s 
follows : 


reasons 


” •»  The  -assessed  tax-payer  alleges 

that  there  is  no  valid  law  or  statute  in 


oil  act  in  ci 
authorizes  tho 


of 


hi; 

■b 


rl 


that 

sollectio  n 


01 


a merchants ’ tax.  II 


uaooo  on 


following  grounds; 


"That  tho re  is  no  valid  law  or  statute  in 
effect  in  the  statu  of  Missouri  that 


net  collect  ion 

«?  .u  J - . 


authorized.  tno  v 

of  a Mo  r chants  Tax,  That  com;  lit  too  ouo- 
• stituto  for  House  Bill  536  as  ar.ienO.od  by 
House  Bill  995  and  House  Bill  990,  all 
enacted  by  tho  63rd  Gen oral  Assembly  of 
Missouri  is  void  onu  uncons titutional  in 
that  it  contravenes  and  violates  the  pro- 
visions of  Section  4a  of  Article  10  of 
tho  Constitution  of  Missouri  for  1945  in 
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that  said  Acts  constitute  a legislative 
intent  to  create  a fourth  class  of  pro- 
perty for  tax  purposes  in  Missouri*  That 
the  provisions  of  Section  G of  House  Com- 
mittee Substitute  for  House  Bill  471  is 
contrary  to  the  provisions  of  Article  10, 

4a  of  the  Constitution  of  Missouri  for 
1945  in  that  said  section  provides  that 
merchandise  held  by  merchants  shall  con- 
stitute a class  separate  and  distinct  toy 
itself  for  the  purpose  of  state,  county 
and  municipal  taxes*  That  by  said  section 
the  logisla  'arc  attempted  to  place  mer- 
chandise in  a class  soparafce  and  distinct 
from,  the  three  classes  of  property  enum- 
erated in  Section  4a  of  Article  10  of  the 
Constitution*  And  that  the  legislature 
was  not  authorized  nor  'empowered  by  the 
Constitution  so  to  creafco  a separate 
class  of  property  for  tax  purposes  * That 
the  legislature  vac  only  authorised  to 
further  classify  tangible  .personal  pro- 
perty into  sub-classes  and  to  further 
classify  intangible  personal  property 
into  sub-classes,  and  that  lr  said  sec- 
tion 0 and  by  the  Merchants  Tax  Lav;  afore- 
said the  legislature  does  not  attempt  to 
make  sub-c lues if ica t i ons  of  tangible  per- 
sonal property  or  of  intangible  personal 
property  but  inn  toad  tho  legislature 
exceeds  its  constitutional  power  and 
authority  and  attempts  to  place  merchan- 
dise in  a class  not  enumerated  or  per- 
mitted by  the  constitution," 

The  terra  "merchant"  is  defined  in  Section  11305  of 
H.C.S.H.B.  536  as  follows: 

"Every  person,  corporation,  copartnership 
or  association  of  persons,  who  shall  deal 
in  tho  selling  of  goods,  wares  and  merchan- 
dise at  any  store,  stand  or  place  occupied 
for  that  purpose,  is  doclarod  to  be  a mer- 
chant. Every  person,  corporation,  c opart-  ' 
nership  or  association  of  persons  doing 
business  in  this  state  who  shall,  as  a 
practice  in  the  conduct  of  such  business, 
make  or  cause  to  be  made  any  wholesale  or 
retail  sales  of  goods,  wares  and  merchan- 
dise to  any  person,  corporation,  copart- 
nership or  association  of  persons,  shall 
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be  doomed  to  bo  a merchant  whether  said 
sales  bo  accommodation  sales,  whether 
they  bo  made  from  a stock  of  goods  on 
hand  or  by  ordering  goods  from  another 
/source,  and  whether  the  subject  of  sa'id 
sales  bo  similar  or  different  types  of 
goods  than  the  typo,  if  any,  regular ly 
manuf actured,  procosaod  or  sold  by  said 
seller 


This  definition  of  -the  term  "merchant” "is  quite  broad, 
and,  under  the  authority  of  an  opinion  of  this  department, 
dated  December  6,  1046,  written  to  the  Honorable  Elmer  Peal, 
this  person  would  bo  termed  a merchant,  v.o  aro  enclosing  a 
copy  of  this  opinion  for  your  information. 


On  the  quest ion  of  the  constitutionality  of  the  laws 
relative  to  taxation  of  merchants , wo  find  the  following  pro- 
visions of  the  Constitution  of  1045  applicable  hero.  Section 
3 of  Article  X of  the  Constitution  of  1045  provides  as  follows} 


"Taxes  may  bo  lev ion  and  collected  for 
public  purposes  only,  and  shall  be  uniform 
upon  the  same  class  of  subjects  p/ithin  the 
territorial  limits  of  the  authority  levy- 


ing the  tax.  All 
and  collected  by 
bo  payable  during 
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ai 

o i m 1 1 
•o.l  laws 
fiscal 


oo  levied 
and  shall 
or  calendar 


year  :u, 
Except 


,'hich  the 


property 


X i-J 


aosei 


us  ed  * 


otherwise  provided  in  this  Con- 


stitution, the 
the  value  ol 
be  fixed  by  law,” 


iliO  In/lOt J S 


property 


of  do  fcormining 
‘or  taxation  shall 


Article 


Section  4 (a)  of 
vides  in  osrt  as  follows : 


A oi  u.io  c 


ti tut ion  of  1945  oro- 


MA11  taxable  property  shall  bo  class if iod 
for  tax  purposes  as  follows : Class  1, 
roal  property;  Class  2,  tang isle  personal 
property;  Class  3,  intangible  personal 
property*  The  general  assembly,  by  general 
law,  may  provide  for  further  classification 
within  Glasses  2 and  3,  based  solely  on  the 
nature  and  characteristics  of  tho  property, 
and  not  on  the  nature, 
ness  of  the  owner , or 


residence  or  buai- 
Jho  amount  owned. x ' 


) 


/ 
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Tho  1 aw  ina  k o r s , by  on  o.  c 1 1 n ■ ; s a id  H * C .S  .H.B.  536  and 
H.C .li'.B.  471,  nave  attc:;vntod  to  classify  stocks  of  me r chan- 
disc  for  ad  valorem  taxes  in  a different  r,  tarn  tea*  to  that  in 
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on  the  nature  and  'char ac toris  t ics  of  Lho  property  , and  not  on 
the  nature , ro  a icienco  or  cate  rw;  s of  tnc  ovsnor,, 
owned , " 


or  one  amount 


The  Oonorf;!  Assembly,  -sj  Coe  t ion  6 of  sain  ii,.G 
471,  under  the  authority  of  the  j oropolup  provis ions  of  said 
lection  4 (a)  of  Article  X,  has  placed  norchancli&o  in  a diff- 

of  said  loot J on  4 (a),  to  that  of 

O i>  0..  t-jc-vJ-C;  *. ■'  0 C Li  .■„  OU  0 


oront  class,  under  Glass 
.livestock,  machinery,  household  • :o  CX  «.  U 
of  H,C  ,f  471  read;:  as  follows : 


nPor  the  purpose  of  state,  county  and 
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met  m 11305  of  raid  II, C .5  ./ . ,1' . 556,  provision  is 


made  for  levy  In;/  acl  valorem  taxes  on  ebooks  of 

It  roads  as  follows : 


ha  no.  xso 


’*  .lor  chant  a shall  pay  an  ad  valorem 
o/ual  to  that  which  is  levied  upon 


tax 

veal 


do,  on 


•no 


■n  /no  a s amoun  t of 


wares  and  merchandise  ivuch  cney  way  nave 
In  thoir  posses oion  or  under  their  control, 
v»y  thou  or  consigned  to  thorn 


whether  ovio1 
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for  sale,  at  any  time 
Monday  in  January  and 


hot  V;  o e n the  first 
the  first  Monday  in 


April  in  each  year ; provided,  tliat  no 


commission  merchant  shall  'no  i'oquirod  to 


pay  any  tax  on  any  unmanufactured  article, 
the  growth  or  produce  of  this  or  any  other 
state,  which  may  have  boon  consigned  for 
sale,  and  in  which  he  has  no  ownership  or 
interest  other  than  his  commission*" 


This 
tion  that 
poses  are 


section  is 
the  dates 


taken  from  -the  1959  Laws  with  the  oxcep- 
when . the  merchandise . Is  hold  for  tax  pur- 


diff cront . 


In  speaking  of  tho  nature  of  the  l.iorclianta 1 ' Tax,  the 
Missouri  Supreme  Court,  in  tho  case  of  State  ox  rol.  v*  Alt, 
224  Mo,  493,  l.c.  306,  sale s 

"Tho  taxation  of  merchants  and  manufactu- 
rers in  thin  state,  though  nominally  and 
iii  form  a license  tax,  is,  in.  fact,  as 
often  held  by  this  court,  a ore party  tax, 
and  nob  merely  an  occupation  or  I icons o 
tax,  and  the  merchants 1 statements -furnish 
. a basis  alike  for  state,  school  “and  muni- 
cipal taxation**  •*  !' 


This  opinion  definitely  holds 
property  tax* 


that  the  Merchants  * Tax  is  a 


Sub-section  (c) 
defines  tangible  pars 


of  feet. Ion  3 
onal  property 


of 


said  H.C 
fol3.owa 


"Tangible  personal  property  includes  every 
tangible  thing  being  tho  subject  of  owner- 
ship or  part  ownership  whether  animate  or 
inanimate,  other  than  money,  and  not  form- 
ing part  of  a parcel  of  real  property  as 
herein  before  defined*” 


There  can  ho  no  question  that  a stock  of  merchandise  come a 
within  the.  definition  of  the  term  " tangible  personal  property" 
which  is  in  Clast;  2 of  property  taxed  under  said  5 notion  4 (a) 
of  Article  X of  the  Constitution*  From  tho  attack  made  on 
these  bills  by  tho  taxpayer,  he  has  taken  tho  position  that 
the  General  Assembly  has  placed  merchandise  in  a different 
class  than  that  authorised  by  the  Constitution,  and  for  that 
reason  the  Acts  are  unconstitutional* 


As  provided  by  Section  5 of  Article  X of  tho  Constitution, 
except  as  otherwise  provided  in  this  Constitution,  "the  methods 
of  determining  the  value  of  property  for  taxation  shall  be  fixed 
by  law*"  Pursuant  to  this  provision,  tho  General  Assembly 
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In  tho  construction  of 
o.f  a statute  is  presumed. 


• ) U C tm 


tatuto's , tho  o one t itu  t 1 one lit 


The  Missouri  Constitution  of  1875  Mid  not  con. tain  any  pro- 
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visions  similar  to  that  .found  in  sal- • hoot  ion,  4-  (a)  of  Article 
X v.-ith  respect  to  clans  if  ic.vt  dn  of  property,  'for  taxing  purposes  , 
However,  the  Cons  tit  at  lor*  of  194;  • , os  roll  as  the  Constitution 
of  1075,  authorises  tho  Con.  ml  A ao-lhly  to  Impose  taxon  on  all 
property,  real  and  personal,  noth  tan;;?  - 'le  oriel  In  tangible » 

Doth  Constitutions  also  ropuirod  that  tho  taxes  should  ho  uni- 
form on  the  same  class  of  ku: •;<•.  cm;  - • The  method  pursued  Py  the 
Con  oral  As  wembly , in  nrrlvi  : : at  tho  valuer’  of  property  in  diff- 
erent classes,  is  pot  eon  trolled  or  provided  for  by  tlio  Consti- 
tution of  1945,  and  .tho  only  liHiUvtioir  there  in  is  that  tho  tax 
bo  uniform  and.  that  the  property  ’! in  ono  of  the  three  class, es 
or  a subdivision  thorn of.  Xu  the  c-  so  of  5 to.  to  ex  rd,  iror/n  v* 
The  Missouri  .Vacific  mlivap  Company,  98  ho,  157,  the  Missouri 
Supreme  Court  had  oof  or  it  m car  o In  which  the  validity  of  the 
assessment  of  taxes  for  school  purposes  on  the  rolling  stock  of 
railroads  was  r ecu. tinned.  In  holm  in; 
fixing  tho  value  on  this  - soock 
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would  he  impossible , 
tax  it:  imposed  upon 
according  to  its  v:  1 , 

plishod , and  d though  as  many  different 
methods  he  applied  as  there  arcs  different 
classes  of  property,  yet  it  Is  all  try  *due 
process  of  'law • 1 •'  " 


; - Ing  t.ne 

s ta  tutor; 

liu,  tlie 

court  a u 

j’OCl  t.tl: ‘..t 

tho  s amo 

u in  tho 

tar.o  ti  on 

of  or ope 

rty;  that 

if  tho  s’  a: 

no  rate  o: 

, tu:;;a;.>lo 

'OP  (yr)  ^ lr(~V 

ti  in  o ru 

is  accom 

; I.c,  145: 


n c*s  7 
k->  Q.  j. 


rl  y 


action  4 (a)  of  Article  X of  the  Constitution  of  1945 

tho  framers  of  that  Article 


Indicates  an  intention  on  tha  part  of  th~  - 

that  tho  Legislature  would  have  authority  to  further  'classify 
property  for  taxation  under  Glasses  8 and  5*  The 
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rul© , as  to  tho  authority  of  the  Legiolatura  In  such  cases, 

253,  Bectioa  174,  in'  tho  foi- 


ls stated  in  51  Am.  J ui" . , 
1 ov;  i i language  : 


DA  •“ 


"The  power 


go  ms  no 


;ions 


nth 


r aspect  to  taxation  is 


;ith  the 


legislature 


in  tho  first  instance , and  its  discretion 
•in  tho  mat  tax'  is  very  broad  and  covers  a 
wide  ran;  ,o  • In  this  connoction  it  has 
been  variously  said  that  in  taxation  thoro 
is  a a road  ex’  power  of  cl  -sc  if  ioatlon  than 
in  a ora©  other  oxer  does  of  legislation; 
that  it  is 'not  nococrr.ry  that  the  bads 

cl. 

P til’1  j-)  O V L ) \j 


of  a.  classification  of  property  for  tax 
be  deduct  cl  ■ from  tho  nature  of 


; la  a t;  i f i od,  and  t5  i.a  t 


tUing 

in  c la  s p.  if y in ; - , a v.b  j < • c t a 
not  bo.  required  to  std. 
tho  c 1 u a s if  1 c :•  1. 1 i on . ’ 1 


.or 

the 


■)-. 


•.a  lo.  ;i datura , 

re  a tlo!)  , can- 
.rounds  of 


V/o  also  find  the  following  in 

rulo  s 


footnotes  to 


foregoing 


!t  r 


1 


.tn 


<*.  . „.r1 

.,  v...  -jur- 
is one  for 
die  courts ; 


o far  as  con  cor:  s tl 
which  -a rtiol c:..  may  a 'a..'  '..:  ;oc: 
poses  of  taxation,  tho  -a  nv 
the  legislature  and  not  for 
tho  latter  not  only  have  no  duty  to 
classify,  out  they  arc  and  should  bo 
forbidden  to  interfere  ’ itli  tho  • legis- 
lativo  classification,  unless  they  con 
say  with  certainty  that  it  is  purely 
Ulus ory — clearly  intended  as  an  ovaslo 
of  tJie  6 one titution • Heir: lor  v.  Thomas 
Colliery  Co.  274  Fa  440,  110  A 334,  24 
ALU  1215,  'affirmed  in  230  lib  24b,  07  h 
od  237,  45  S Ct  63. u 


In  the  case  of  Siissouri, 

Shannon  ot  al.,  100  3 , . 150, 
in  applying  tho .foregoing  pri 

l.c.  142* 


CO.  of  I';; 
Z llj  10  . j UP  - 


as  v. 

:.iO  0 ourt 


.nciplo,  i.incio  this  o tat  ament  at 


1 ’Taxation  shall  be  equal  and  uniform, 
kll  property  \.n  this  stays  who the  r ov/nocl 


by  natural  p v-  o: 


c orp ora  t i ons  o the r 


than  municipal  shall  o taxed  in  propor- 
tion to  its  value,  which  shall  ■* j O c\ 0 eertainod 
as  orovidod  by  lav/,1  How,  if  it  I>o  con- 


ceded that  it 


the 


intention  of  the 


makers  of  the  Constitution  to  confer  upon 
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the  county  ass  o os  ore  the  exclusive  povjer 
to  list  ancl  o rb  C.onn  tho  value  of  all  pro- 


ne i 


■iVir 


t,  in  their  respective  counties  subject 

.to  an  ad  valorem  tax. , it  cannot;  be  denied 
that'  tho  Legislature  is  enpov/ored  to-  pro- 
vide the  jiiode  of  ascertaining  t.ueir  value 

At  l*o*  14b,  wo  find  tho  following  statement,  which  was  quoted 
from 'State  v*  Jones , 01  Ohio  ft.  492,  37  M *IC  • 945? 


" t * -V 

ij  y*  UO 

v 

o.lu 

0 

in  money  is  ado o ted 

as  a l t 

foulard 

f OJ' 

t 

1*  1 

on— aa  the  basis 

upon  v/h 

toil  e 

unif 

k;T5 

,u  r 

a t 

o of  taxation  is 

to  be  f 

ixod » 

But 

ax  a 

ti 

on  by  a uniform 

rule  do 

e s n o t 

noe 

0 s 

<*:  «rr  y> 

11 

- demand  that  there 

o 

should 

t)  0 Cl  lO 

y a i 

0 

■nod 

c 

of  a c o s s -si  r if  f or 

every  s 

pool  as 

of 

grope 

rt 

y , v;  ?.  ti  i ou  t r e ga  r si 

to  any 

class! 

H I 

ii'.g 

on  • 

hr.  assessment,  in 

the  son 

S Q Of 

a va 

in 

at ". 

on 

of  the  property 

of  ths 

tax  nay 

. , p 

or 

*}-  'y> 
ijJ.  L 

o 

purpose  of  deter- 

min  In.- 

the  pr 

o'oer 

ti 

on 

ot" 

tax  to  be  paid. 

should , 

it  is 

tru 

0 

a 

nif orm  in  its 

mode , t; 

o o.ao 

oxte 

th 

■*' 

the  property  is 

as  see  so 

d o.cco 

v»C]  x n 

,gA 

to 

it 

s true  value  in 

money . 

Hut  i 

7.1  \rij 

a.l 

n 1 1 

ot 

follow -that 

differ:; 

nt  cl  a. 

fa  7 Q r» 

0 

iA  r-) 

'■70 

party  nay  not  bo 

valued 

for  ta 

xat  1 

'or: 

} )*vr 

a 

i f f o ro  n t o ; ‘ f i c o J;*  s 

and  boa 

Ms,  -. 

no  b 

a i i 

0 

rant  mod os  and 

agendo 

n . fh 

c\  <\  o. 

; 1 a"'' 

ri 

d and.  inflexible 

v,io  thoci 

of  ass 

OS  Sr. 

or. 

or 

•ill  cl  as : as  of 

property  might  result  In  a marked  inequal- 
ity’ in  tho  burden,  of  taxation* 1 * •>  -t-  w 

Also  in  tho  case  of  Charleston  f’o&oral  Pavings  & Loan  associ- 
ation ot  al.-v.  Alders  on,-  .State  fax  Commissioner,  -324  U.8, 

182,  65  S • Ct*  624,  tho  United  fctatoc  Supreme  Court  made  the 
following  stutenont  vith  reference  to  a law-making  body  class- 
ing property  for  taxation  in  view  of  the  provisions  of  the 
Fourteenth  Amendment  at  l.c • 630; 


. o • - 


c tho  Fourteenth  Amend- 
rc elude  a -state  from  plac- 


,rlt  is  plain  t; 
ue.Yit  does  not 
in;-'  notes  and  receivables  in  a different 
class  from  personal  property  used  in  agri- 
culture and  the  products  of  agriculture, 
includ i,  g livestock,  and  taxing  the  two 
clan s oa  diff treat ly , oven  tho  - :. i the  state 


‘f  * •• - 1 ■; 


iii  a single  class  for  other 


purposes  of  taxation. 
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Tho  foregoing  principle  and  authorities  clearly  demonstrate 
that  -0.6  long  as  the  Legislature  imposes  taxes  uniformly  on  the 
same  class  of  subjects,  it  is  within  the  constitutional  provi- 
sions oven  though  it  may  provide  different  modes  for  ascertain- 
ing the  value  of  such  props  vty.  The  Missouri  Legislature,  in 
devising  a means  to  assess  tan gl bio  personal  property  under 
Class  2 of  Sect!. oil  4 (a)  of  Article  X of  the  Constitution  of 
1945  was  acting  vrithin  tho  powers  granted  to  it  by  the  Consti- 
tution v.-hen  it  provided  by  h.O.g.H.g.  556  that  tho  Value  of 
stocks  of  merchandise  far  taking  purposes  may  he* clotormiiiod 
as  of  a different  date  than  for  ascertainin'-  the.  value  of  other 


intangible  per 
3 of  said  H.G.S.h.B* 


renal  proooriy  referred  to 


joctlun  I)  of  Section 


471,  it  is  not  necessary  for  tho  Ganoral 
As s emb  iy  to  state  its  reasons  for  making  diff event  classifica- 


tions of  property  for  to. 


purp os ©s;  hov/o v • 


it  is  not  diffi- 


cult to  see  why  tho  Bonorai  Assonbly  would  find  rear, or:,  to  pro- 
vide a different  manner  for  ascertaining  the  value  of  stocks 
of  merchandise  than  for  values  of  livestock,  machinery,  house- 
hold goods , etc*'  Blocks  of  merchandise  geno rally  consist  of 
numerous  artlclos,  and  It  would  no  almost  impossible  for  a 
merchant  to  furnish  the  value  of  a stock  of  goods  on  the  first 
day  of  January  as  is  provided  by  Boot Ion  4 of  B .0  *3  ,Iuh , 471 . 
in  cases  in  which  an  individual  make«  o return  of  tangible 
personal  property  under  Claes  2*  it  would  soon  that  it  was 


sembly  provided  in  5 action 
1.1309  of  House  Bill  995  that  tho  merchant  should,  ?ako  a.  return 
on  tho  fir-rut  Monday  in  any  of  each  year  of  the  value  of  goods, 
wares  and  merchandise  which  he  has  on  hand  at  any  one  time 
between  tho  f inert  Monday  in  January  and  the  fir;  t 
April*' 


for  this  reason  that  tho . General 


Jono.a.y  in 


Tho  house  hills 


a to  in  this  opi.ri.ia-n  wo  re  enacted 


by  the  63rd  General  Assembly. 


G .i-:C  J jU»  ' IUj  ; 


From  the  foregoing,  it  in  the  opinion  of  this  department 


that  the  Missouri  General  Assembly,  in  enacting  H«C.5,H,5.  471, 
H,C«S.h*j>.  536,  and  House  Bills  995  and  098,  providing  for  taxa 
tion  of  merchant  s’,  was  acting  within  the  powers  granted  to  that 
body  under  hoc tion  4 (a)  of 
Missouri  for  1945,  and  that  thee 


:o  lav/s  are  constitutional. 


I’Gspecfcf  ull; 


submitted , 


APfiiOVlUJ 


TXTiM  J,  fbUTOb 

Ass is tent  A 1 1 orney  General 


Tnrnsm 

Attorney  General 
T-  B:VLM 


'TAXATION*  Companies  selling  wood  for  fuel  are  cooperage 

MANtlFACTURER j companies;  cooperage  companies  manufacturing 
MERCHANT : , completed  staves  and  headings  are  manufacturers; 

companies  making  rough  staves  and  headings  tinder 
contract  for  other  companies  which  complete 
manufacturing  are  manufacturers;  companies 
offering  for  sale,  generally,  rough  staves  and 
headings  are  merchants, 

July  29,  1947 


Honorable  John  P.  Fetors 
Prosecuting  Attorney  - 
Osage  County 
Linn,  Missouri 


Dear  Dir : 

This  is  in  reply  to  your  letter  of  recent  date  requesting 
an  official  opinion  from  this  department,  and  reading  as 
follows : 

"Our  Hoard  of  "Equalization  la  in  ses- 
sion, and  Is  considering  tax  problems 
in  general  and  here  is  one  on  which  I 
would  very  much  appreciate  the  advice 
of  your  honorable  department,  in  trying 
to  advise  and  assist  the  hoard  in  the 
varied  things  that  como  up  for  its  con- 
sideration. 

"ho  have  in  this  county,  and  there  are 
many  in  other  counties,  in  the  timbered 
sections  of  the  state,  what  are  commonly 
callod  ’ctavo  Lillis.1  These  are  operated 
by  corporations,  foreign  and  domestic. 

One  just  west  of  Linn  is  now  operated  by 
'Ot,  Louis  Cooperage  Co.,  Division  of 
Five  Counties  Lumber  Corporation. * This 
was  formerly  operated  by  Lit,  Louis 
Cooperage  Co.  (A.  Missouri  Corporation, 

I believe),  but  last  December  there  was. 
a merger  of  some  sort  winding  up  with 
the  new  and  lengthy  designation.  The 
Five  Counties  concern,  being  a Delaware 
corporation. 

' "Those  companies  buy  of  men  owning  tracts 
of  timer,  on  the  stump,  and  pay  attractive 
prices,  specifying  the  type  of  trees  and 


m 
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dimensions  of  same,  and  sometime  there- 
after their  employees  cut  these  trees  and 
saw  thorn  in  the  wood  that  is  called  * stave 
bolts, * and  others  haul  them  to  the  ’Mill ’ 
or  Yard*  There  they  are  processed  by  saw- 
ing into  the  rough  barrel  or  keg  staves 
•which  are  stacked  up  to  dry*  They  also 
make  out  of  some  of  this  timber  what  they 
term  ’headings*’  This  is  really  the  tops 
and  bottoms  of  the  material  for  tho  kegs 
and  staves*  In  the  yard  in  question  there 
is  now  thousands  upon  thousands  of  those 
staves  stacked  up  and  drying,  great  piles 
of  the  ’bolts’  yet  unprocessed,-  and  the 
parts  cast  off  in  theso  processes  are  sold 
locally  for  fuel* 

"Those  staves,  I am  reliably  informed,  arc 
yet  unfinished  and  must  be  further  proc- 
essed, at  some  other  place,  whether  by  the 
same  interests  or  not  I am  not  informed, 
but  rather  thinlc  they  are  finished  by  the 
same  interests  or  affiliated  ones.  This 
further  processing  gives  them  the  bulge 
and  cuts  grooves  at  both  ends  so  as  to  fit 
in' the  top3  and  bottoms,  for  all  of  which 
tho  local  equipment  and  machinery  is  not 
. suited* 

"They  pay  thousands  of  dollars  for  the 
timber  on  the  3tump.  One  doal  southeast 
of  here,  with  rather  restricted  limitations 
on  si a©  and  type  of  trees  to  be  cut,  was 
fS, 500*00,  and  this  is' only  one,  there  have 
been  many, 

”My  opinion  is  that  these  interests  are 
’Manufacturers’  and  come  within  the  purview 
of  tho  law  of  1945,  at  page  1954,  and  which 
repeals  a previous  la?;  in  the  sarno  volume 
(Laws  1945)  found  at  page  1855,  which  is  in 
six  sections,  one  of  which  was  a definition 
of  ’Manufacturer, ’ but  loft  out  of  the  later 
act  repealing  tho  said  3ix  sections. 

:,I  am  surely  impressed  that  these  Interests 
are  ’manuf acturers ’ and  in  the  ’manuf acturlng ’ 
business,  and  if  1 am  right  their  first  duty 
was  to  apply  for  and  take  out  a license,  as 
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such,  and  from  then  on  be  governed  by  the 
tax  law  affecting  merchants,  The  one  ques- 
tion with  our  Board  is,  ’Are  they  not 
manufacturers,  simply  because  they  do  not 
completely  finish  the  output? ’ They  carve 
it  out  of  the  raw  material,  improve  its 
form  and  value,  etc.,  and  the  process  be- 
gins when  their  woodsmen  begin  to  saw  down 
the  trees  off  tho  stump, 

”1  would  be  glad  to  hear  from  your  honorable 
department  as  to  their  liability  to  being 
assessed  and  taxed.  They  have  been  operating 
in  this  county  for  years  and  have  never 
applied  for  a license,  either  as  a merchant 
or  a manufacturer,  nor  have  they  been  taxed 
under  a straight  personal  property  tax,” 

At  the  outset,  w©  wish  to  point  out  that  House  Bill  Ho, 
976,  found  at  page  1954  of  Laws  of  Missouri  1945,  repeals 
and  reenacts  only  Section  1 of  House  Bill  Ho,  539,  Laws  of 
Missouri  1945,  page  1855,  and  that  Lections  2 to  6,  inclusive, 
of  House  Bill  Ho.  639  are  still  In  effect  and  have  never  been 
repealed,  Secondly,  we  have  boon  informed  by  the  Corporation 
department  of  this  Gtate  that  the  Lt , Louis  Cooperage  Company 
is  ^till  in  existence  and  has  never  boon  dissolved. 

First,  tho  question  arises  as  to  the  status  of  the  8t, 
Louis  Cooperage  Company  with  regard  to  ita  selling  that  part 
of  the  wood  cast  off  in  the  process  you  have  described,  which 
is  sold  locally  for  fuel.  With  regard  to  >auch  sales,  the 
Lt,  Louis  Cooperage  Company  comes  under  the  provisions  of 
the  statute'  with  regard  to  taxation  of  merchants,  Seetion 
11303,  -Laws  of  Missouri  1945,  page  1839,  provides  as  follows; 

” Avery  person,  corporation,  copartnership 
or  association  of  persons,  who  shall  deal 
in  the  selling  of  goods,  wares  and  merchan- 
dise at  any  store,  stand  or  place  occupied 
for  that  purpose,  is  declared  to  be  a 
merchant,  Avery  person,  corporation,  co- , 
partnership  or  association  of  persons  doing 
business  in  this  state  who  shall,  as  a 
practice  in  the  conduct  of  such  business, 

■ males  or  cause  to  be  mad©  any  wholesale  or 
retail  sales  of  goods,  wares  and  merchan- 
dise to  any  person,  corporation,  copartner- 
ship or  association  of  persons,  shall  be 
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deemed  to  be  a merchant  whether  said  sales 
be  accommodation  sales,  whether  they  be 
made  from  a stock  of  goods  on  hand  or  by 
ordering  goods  from  another  source,  And 
whether-  the  subject  of  said  sales  be  simi- 
lar or  different  types  of  goods  than  the 
type,  If  any,  regularly  manufactured, 
processed  or  sold  by  said  seller, " 

Since  the  St,  Louis  Cooperage  Company  is  selling  these 
parts  cast  off  during  the  processing  of  the  staves  and  headings 
as  fuel,  the  cooperage  company  ernes  within  the  definition  of 
merchant,  as  contained  In  Section  11303,  above  quoted,  and  does 
not  come  within  the  exception,  since  the  company  Is  not  a 
commission  merchant  selling  unmanufactured  articles.  The  com- 
pany Is  selling  its  own  articles,  and,  as  such,  is  taxable 
as  merchant. 

Section  4,  Laws  of  Missouri  1945,  page  1058,  provides  as 
follows s 

"Every  person,,  company  or  corporation  , 
who  shall  hold  or  purchase  personal 
property  for  the  purpose  of  adding  to 
the  value  thereof  by  any  process  of 
manufacturing,  refining,  or  by  the  com- 
bination of  different  materials,  shall 
be  held  to  be  a manufacturer  for  the 
purposes  of  thb  foregoing  section," 

The  word  "manuf acture"  is  defined  by  Webster’s  Hew 
International  Dictionary,  Second  Edition,  as  follows: 

"To  make  (wares  or  other  products ) by 
hand,  by  machinery,  or  by' other  agency; 

* 

The  general  rule  with  regard  to  the  question  of  whether 
or  not  lumber  is  manuf actured  is  found  In  38  G,  J»,  page  985, 
as  follows: 


"Lumber  has  given  rise  to  some  doubt  as 
to  whether  Its  production,  in  early 
stages,  is  manufacture  or  not.  The 
weight  of  authority  seems  to  be  that 
such  production  Is  in  general  manufac- 
ture, A sawmill  is  usually  considered 
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as  a manufac taring  establishment*  manu- 
factory, or  factory,” 

The  cases  cited  under  the  quoted  portion  of  Corpus  juris, 
supra,  refer  generally  to  the  production  of  lumber  which  is 
a completed  product  suitable  for  use  as  for  building,  even 
though  such  lumber  may  be  further  processed  to  make  other 
articles, 

If,  as  a matter  of  fact,  the  St,  Louis  Cooperage  Company 
completes  the  manufacture  of  barrel  staves  at  another  place 
than  Osage  County,  the  cooperage  company  is  a manufacturing 
corporation  and  is  taxable  as  a manufacturer  in  Osage  County, 
under  the  provisions  of  section  9,  Laws  of  Missouri  1945, 
page  1801,  which  provides  as  follows: 

' "All  tangible  personal  property  of  busi- 

ness and  manufacturing  corporations  shall 
be  taxable  in  the  county  in  which  such 
property  may  be  situated  on  the  first  day 
of  January  of  the  year  for  which  such  taxes 
may  be  assessed,  and  every  business  or 
manufacturing  corporation  having  or  owning 
tangible  personal  property  on  the  first 
day  of  January  in  each  year,  which  shall, 
on  said  date,  be  situated  in  any  other 
county  than  the  one  in  which  said  corpora- 
tion is  located,  shall  make  return  thereof 
to  the  assessor  of  such  county  or  town- 
ship where  situated,  in  the  same  manner 
as  other  tangible  personal  property  is 
required  by  law  to  be  returned," 

Since  the  production  of  a completed  barrel  stave  is  un- 
doubtedly manufacturing,  tinder  the  provisions  of  Section  9, 
supra,  the  property  of  such  a corporation  is  taxable  in  the 
county  or  township  whore  situated. 

If,  as  a matter  of  fact,  the  St,  Louis  Cooperage  Company 
is  making  rough  staves  and  headings  which  are  to  be  delivered 
to  another  company  or  companies  which  complete  the  manufacture 
of  the  staves  or  headings,  and  which  companies  contract  for 
the  rough  staves  and  headings  with  the  3t,  Louis  Cooperage 
Company,  the  St,  Louis  Cooperage  Company  Is  a manufacturer. 

In  such  cases  it  is  immaterial  whether  or  not  the  rough  staves 
and  headings  are  completely  manufactured  products  immediately 
ready  for  use  when  delivered  by  tho  St,  Louis  Cooperage  . 
Company. 


Honorable  John  P.  Peters 


In  the  case  of  worth  Bros*  Co*  v,  Lederer,  256  Fed.  116, 
District  Court,  Eastern  District  of  Pennsylvania,  affirmed 
in  258  Fed,  533,  Third  Circuit  Court  of  Appeals,  affirmed  in 
251  U,S*  507,  United  States  Cupreine  Court,  the  District  Court 
held  that  where  the  Worth  Bros,  Company,  .under  contract  with 
the  Midvale  Steel  Company,  delivered  to  and  were  paid  by  the 
Midvale  Steel  Company  for  delivery  to  the  Midvale  Steel 
Company  of  shell  forgings  which  were  completed  by  such  Midvale 
Steel  Company,  that  the  worth  Bros,  Company  was  liable  for  a 
tax  imposed  om 

"every  person  manufacturing  # *::•  (c) 

* * -85-  shells  * it  # of  any  kind,  * * 

* loaded  or  unloaded,  ■»  «■  «*  or  (f ) any 

part  of  the  articles  mentioned  in  * 

(c)  Vt  shall  pay  for  each  taxable 
year  # «■  *" 

The  District  Court  said,  l.c,  118: 

"The  product  of  manufacture  by  the  plain- 
tiff was  a rough  steel  forging,  cylindrical 
in  shape,  hollow,  having  one  closed  end. 

In  order  to  fit  It  for  delivery  to  the 
French  government,  it  was  necessary  for  it 
to  go  through  a large  number  of  heating, 
forging,  and  machining  processes  before  It 
became  a finished,  completed,  shell  body. 

These  processes  were  carried  on  after  de- 
livery to  the  Midvale  Steel  Company  at 
Its  plant,  and  were  29  In  number,  «■" 

At  l.o,  181  it  v/as  further  saidj 

"In  view  of  the  physical  changes  through 
the  application  of  labor,  skill,  and 
science  in  manufacturing  necessary  to 
develop  the  shell  forging  into  the  finished 
shell  body.  It  cannot  be  contended  that  the 
shell  forging  delivered  to  tho  Midvale 
Steel  Company  was  a ’part’  of  a shell.  In 
the  sense  of  being  adapted  and  ready  for 
assembling  with  other  parts  to  make  a com- 
plete shell.  It  could  not  be  used  as  a 
shell  body  until  It  underwent  at  least  a 
large  part  of  the  steps  of  manufacture  which  " 
the  Midvale  Steel  Company  put  upon  it.  If 
x ’manufacturing’  is  used  in  the  sens©  of 
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completing  manufacture,  tho  plaintiff  was 
not  manufacturing  shell  bodies,  which  were 
at  the  completion  of  its  work  parts  of 

shells , 

MIt  should  be  borne  in  mind,  however,  that 
the  tax  is  laid,  not  as  a tax  upon  the 
shell,  or  any  part  of  the  shell,  but  is 
laid  as  an  excise  tax  upon  tho  business  or 
occupation  of  manufacturing  shells,  or  any 
parts  of  shells,  the  amount  of  the  tax  to 
be  measured  by  the  entire  net  profits  re- 
ceived from  the  sale  of  s uch  articles 
manufactured  in  the  conduct  of  that  busi- 
ness or  occupation.  That  was  the  con- 
struction put  upon  section  27  of  tho  War 
Revenue  Act  of  1898  (Act  June  lSr  1898, 
c,  448,  30  Stat,  464),  imposing  a tax  upon 
persons  carrying  on  the  business  of  re- 
fining sugar  equivalent  to  one -fourth  of 
1 per  cent,  on  the  gross  amount  of  their 
receipts  in  excess  of  '^250,000,  in  the 
case  of'gpreckle  Sugar  Refining  Co,  v, 
McClain,  192  U,S,  397,  at  page'411,  24 
Sup,  Ct,  376,  48  L,  I'd,  496,  As  the  tax 
is  laid  upon  the  business  or  occupation 
of  manufac taring,  the  inquiry  therefore  is 
v/hether  ’any  person  manufacturing  * includes 
only  such  persons  manufacturing  as  bring 
the  article  manufactured  to  the  finished 
condition,  where  it  is  adapted  for  use  as 
part  of  a shell,  or  whether  the  term  in- 
cludes any  person  manufacturing  the  article 
In  any  one  or  more  of  the  successive  steps 
substantially  necessary  to  bring  it  to  that 
condition, 

"If  the  former  construction  is  to  prevail, 
at  which  of  the  steps  docs  the  manufacture 
begin?  If  It  is  held  that  it  does  not  begin 
until  the  manufacturer  who  brings  it  to  its 
finished  state  commences  his  work,  it  would 
follow  that,  if  the  process  of  manufacture 
were  distributed  among  a number  of  manu- 
facturers, each  doing  a part  of  tho  manu- 
facturing, the  payment  of  the  tax  Would  be 
confined  to  that  manufacturer  who  contributed 
such  final  steeps  as  would  bring  the  article 
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to  Its  completed  state  of  adaptability  to 
the  purpose  Intended,  I do  not  think  the 
language  of  the  section  justifies  an  in- 
terpretation which  would  lead  to  nullify- 
ing its  purpose,  or  would  lead  to  a dif- 
ferent measure  of  liability  for  the  tax 
assessed  against  different  manufacturers, 
or  against  the  3aae  manufacturer  of  dif- 
ferent lot 3 of  shells,  dependent  upon  what 
part  of  the  prior  stages  of  manufacture 
might  be  done  under  contract  or  otherwise 
by  others," 

At  l.c,  122  and  123  it  was  further  said: 

"It  is  true  that,  under  the  Midvale  Steel 
Company’s  contract,  the  specifications 
of  which  were  to  be  adhered  to  by  the 
plaintiff,  the  chemical  composition  of 
the  steel  was  prescribed,  and  It  was  sub- 
ject to  the  inspection  of  the  representa- 
tives of  the  French  government.  There  is 
nothing  in  the  case,  however,  to  show  that 
the  ingots,  the  blooms  or  rounds,  or  the 
billets  were  not  of  such  composition  as  to 
be  used  generally  In  the  trade  for  other 
purposes,  bhon,  however,  in  the  next  step 
the  heated  billet  was  forged  by  the  piercing 
process.  It  became  a hollow  forging,  closed 
at  Its  base  and  open  at  its  top,  and  des- 
tined to  become  a shell  body*  There  was 
further  progress  towards  that  destination 
In  the  next  stop  of  manufacture,  when  the 
pierced  forging  was  drawn  into  a shell 
forging*  The  article  then  manufactured  was 
.peculiarly  adapted  and  exclusively  intended 
by  further  manufacture  to  become  a shell 
body,  and  had  no  other  use  to  which  it  was 
peculiarly  adapted. 


"That  rule  has  been  settled  beyond  dispute 
by  the  mixltitude  of  decisions  cited  on  be- 
half of  the  plaintiff,  where  the  courts  have 
ruled  that  a manufactured  article  does  not 
become  such  until  its  manufacture  is  com- 
plete; that  Is,  It  must  be  so  changed  from 
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the  material  of  which  it  is  composed  by  the 
application  of  labor  skill,  and  science  as 
to  bo  put  into  a form  that  is  suitable  for 
use  and  adapted  with  a design  to  be  used  as 
such  article.  The  rule  has  been  applied  in 
the  classification  of  articles  of  merchan- 
dise imported  and  subject  to  customs  duties, 
or  upon  which  drawback  is  allowed.  There 
are  decisions  as  to  what  constitutes  a manu- 
factured article,  what  constitutes  a part 
of  a manufactured  article,  what  constitutes 
a partially  manufactured  article,  what  con- 
stitutes a manufacture  of  certain  material, 
and  what  constitutes  a wholly  manufactured 
article,  dependent  upon  the  terms  of  the 
law  under  which  a tax  is  laid  upon  the 
article  itself,  or  under  which  a drawback 
or  other  privilege  is  allowed. 

"I  cannot  perceive  that  these  cases  have 
any  bearing  upon  the  question  arising  in 
tliis  case,  unless  the  terms  of  the  act  im- 
ply that  the  tax  is  to  be  imposed  only  upon 
the  business  of  manufacturing  to  completion 
shells,  ox’  parts  of  shells,  and  there  is  no 
such  limitation  in  its  terms.  The  clear 
purpose  of  the  act  is,  through  taxation  of 
tho  business  or  occupation  of  manufacturing 
munitions  of  war,  to  reach  the  profits  of 
all  those  engaged  in  such  manufacture, 
whether  engaged  in  manufacturing  to  com- 
pletion, or  engaged  in  any. part  of  such 
manufacturing , " 

The  Circuit  Court  of  Appeals  said,  l.c.  539  {250  Fed.  ): 

!!  By  the  sixth  step  this  hollow 

cylindrical  forging  was  drawn  to  a length, 
and  to  an  inside  and  outside  diameter, 
which  enabled  tho  Midvale  Bteel  Company 
to  thereafter  carry  forward  its  twenty- 
nine  progressive  steps,  which,  with  the 
six  of  the  Worth  Bros,-  Company,  v;ere  re- 
quired by  the  contract  to  complete  the 
manufactured  shell  of  tho  contract.  Prom 
this  it  will  be  seen  the  Worth  Bros, 

Company  selected  the  material  required  in 
the  shell;  it  made  the  steel  which  con- 
stituted the  shell;  by  work  done  upon 
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said  steel,  it  segregated  it  from  the  gen- 
eral field  of  commercial  use  and  limited  it 
to  use  for  shell-making.  That  some  of  that 
material,  when  imperfect,  was  scrapped  and 
used  for  other  mechanical  purposes  only 
tends  the  more  strongly  to  show  that  the 
work  done  by  the  Worth  Bros,  Company,  in 
accordance  with  the  contract,  was  shell  work 
distinctively;  for,  even  where  it  failed  by 
not  being  up  to  contract  requirements,  it 
was  so  far  removed  from  the  general  field 
of  commerce  that  it  was  sold,  not  as  an 
ordinary  commercial  product,  but  as  scrap, 
and  its  subsequent  use  was  only  such  re- 
stricted use  for  minor  objects  as  scrap 
heaps  permit*  It  would  therefore  seem 
clear  that  the  volume  of  work  done  by  the 
Worth  Bros.  Company  — 40  per  cent,  of  the 
cost  — and  the  character  of  that  work  — 
segregating  the  steel  from  the  general 
field  of  commercial  use  and  narrowing  it 
to  shell  use  — made  Its  work  such  as  was 
aptly  described  by  the  act,  as  being 
’manufacturing  * * shells  r-  % # of  any 
kind,  loaded  or  unloaded,  «•  # or  any  part1 
of  a shell.  Indeed,  to  say  that  when  Worth 
Bros,  Company  made  the  steel  which  consti- 
tuted the  shell,,  and  when  by  pressing  a 
cavity  in  the  steel  they  made  an  outer  rim 
or  shell  which  gave  it  such  shape  as  com- 
mitted and  restricted  it  to  shell  use,  to 
say  that  Worth  Bros,  Company,  when  they 
were  doing  this  abnormal  v/ork  and  earning  / 
abnormal  profits  thereby,  were  making 
those  profits  neither  from  manufacturing 

^ shells  nor  manufacturing  any  part  of  shells 
is  to  lose  sight  of  substance  and  of  the 
purpose  of  Congress  in  using  the  plain, 
broad.  Inclusive  words  of  this  statute, 

if  i;-  #n 

' V 

The  United  States  Supremo  Court  said,  l,e,  510  (251  0*3. ): 

"The  progressive  processes  need  not  be 
enumerated.  The  lower  courts  have 
enumerated  them,  and  the  Court  of  Appeals 
describing  them  said  that  the  ’steps' 
six  in  all,  were  'progressive  advances 
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toward  the  chemical  constituents,  the  shape, 
and  the  dimension  required  by,  and  essen- 
tial to,  the  manufacture  of  shells  in  com- 
pliance with  the  contract,’  And  the  court 
distinguished  the  effect  of  the  steps, 

With  the  fourth,  it  was  said,  the  inspec- 
tion by  the  Grouch  Government  began;  the 
fifth  took  the  fluid  metal  (the  result  of 
the  second  step)  from  the  possibility  of 
use  for  general  commercial  purposes  and  by 
a forging  process  restricted  the  steel  to 
the  field  of  use  for  shells.  By  the  sixth 
step  this  forging  ’was  drawn  to  a length, 
and  to  an  inside  and  outside  diameter, 
which  enabled  the  Midvale  Steel  Company  to 
thereafter  carry  forward  its  twenty-nine 
progressive  steps,  which,  with  the  six’  of 
petitioner  ’were  required  , , , to  complete 
the  manufactured  shell  of  the  contract,* 

” ’Manifestly’  as  counsel  for  the  Collector 
says,  ’the  shell  body  was  not  completely 
manufactured  by  either  of  tho  -companies 
which  were  engaged  in  its  production’  but 
»by  the  two  acting  together, ’ And  each 
therefore  is  liable  for  the  profit  it  made, 

and  judgment  is  Affirmed.” 

/ 

If,  therefore,  the  St*  Louis  Cooperage  Company  is  sawing 
timber  ifcto  rough  staves  and  headings,  which  staves  and  head- 
ings need  more  work  done  upon  them  before  becoming  Completely 
manufactured  staves  and  headings,  and  such  rough  staves  and 
headings  are  delivered  under  contract  to  another  company  or 
companies  which  furnish  the  work  of  making  completed  staves 
or  headings,  the  St.  Louis  Cooperage  Company  is  a manufac- 
turer and  taxable  as  such* 

If,  as  a matter  of  fact,  the  St,  Louis  Cooperage  Company 
is  not  manufacturing  rough  staves  and  headings  under  contract 
v/lth  other  companies,  but  saws  the  rough  staves  and  headings 
for  sale  generally  to  any  one  who  wishes  to  buy,  the  company 
is  a merchant  and  is  taxable  as  such  under  the  provisions  of 
Section  11303,  supra. 

Conclusion. 

It  is  the  opinion  of  this  department  that  the  St.  Louis 
Cooperage  Company  comes  within  the  definition  of  "merchant," 
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as  contained  in  Lection  11305,  Laws  of  Missouri  1945,  page 
1839,  with  regard  to  tho  sale  of  wood,  for  fuelj  that  the 
Ut,  Louis  Cooperage  Company  is  a manufacturer  if,  a3  a 
matter  of  fact,  such  company  at  another  place  other  than 
Osage  County  completes  the  manufacture  of  rough  staves  and 
headings  into  completely  manufactured  staves  and  headings 
ready  for  use;  that  the  cooperage  company  is  a manufacturer 
if  such  company  saws  timber  into  rough  staves  and  headings 
and  delivers  such  rough  staves  and  headings  to  other  com- 
panies for  further  processing  into  completely  manufactured 
staves  and  headings  under  a contract  with  such  other  com- 
panies; and  that  the  St*  Louis  Cooperage  Company  is  a 
merchant  if  such  company  holds  out  for  sale  generally  rough 
staves  and  headings. 


Respectfully  submitted, 
•» 


C,  B,  BURNS,  JR, 

Assistant  Attorney  General 

APPROVED: 


J.  E,  TAYLOR 
Attorney  General 
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EDIKjAj... JN:  interpretation  of  Senate  Bill  Np~  4 of  the  64th 
General  Assembly.  Military  schools  with  college 
s.tatus  not  required  to  teach  the  courses  enumerated 
in  said  bill  in  the  college  years. 


August  7,  1947 


Mr.  C.  A.  Phillips,  Chairman 
Committee  on  Accredited  Schools  and  Colleges 
University  of  Missouri 
Columbia,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  recent  date,  wherein 
you  requested  an  opinion  of  this  department  relative  to  the 
interpretation  of  Senate  Bill  No.  4 of  the  64th  General  As- 
sembly. Said  letter  reads  as  follows; 

"Certain  questions  have  arisen  about  the 
provisions  of  Senate  Bill  No.  Four  of  the 
Sixty-fourth  Assembly  to  non-public  schools. 

As  you  know,  the  University  Committee  on 
Accredited  Schools  and  Colleges  visits  and 
Inspects  all  of  the  private  or  denominational 
secondary  schools  in  the  state  oil  request  of 
the  Institutions.  The  results  -of  these  visita- 
tions and  inspections  are  reported  directly  to 
the  Committee  on  Accredited  Schools  and  Colleges 
for  approval. 

"Already  I have  requests  for  the  Interpretation 
of  this  law  from  a military  school  which  has  a 
large  number  of  out  of  state  students.  This 
institution  has  both  high  school  and  college 
status  and  a school  for  women,  which  is  normal- 
ly under  church  control.  It  happens  that  large 
numbers  who  come  to  this  school  are  from  other 
states.  Now,  my  question  is  this:  fDo  these 
schools  have  to  comply  exactly  with  the  pro- 
visions of  this  bill?*  Section  10, 373(  would 
seem  to  indicate  that  all  institutions'  in  the 
state  would  have  to  meet  the  requirements. 

However,  Section  10,374  seems  to  confine  the 
instruction  to  state  institutions. 

"I  would  appreciate  a formal  opinion  of  this 
matter  for  the  guidance  of. the  committee." 
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A well  recognized  principle  of  statutory  construction, 
still  applied  by  the  courts  in  this  state,  was  expressed  by 
the  Supreme  Court  of  Missouri  in  the  early  case  of  Spitler  v. 
Young,  63  Mo.  42,  where  the  court  said  at  l.c.  44  s 

* * Statutes  must  be  construed  in  reference 
to  the  subject  matter,  the  objects  which  prompted 
and  induced  their  enactment,  and  the  mischief 
they  were  intended  to  remedy.  * * *" 

We  think  it  cannot  be  denied  that  a very  important  factor  which 
largely  prompted,  the  enactment  of  Senate  Bill  Ho.  4 of  the  64th 
General  Assembly  was  the  then,  and  to  a large  extent  continuing, 
hostility  to  certain  forms  of  government  which  are  basicly 
opposed  and  repugnant  to  the  democratic  form  of  government  which 
we  have  in  this  country.  There  was,  at  the  time  of  this  legis- 
lation, the  general  feeling  that  those  other  forms  of  government 
were  becoming  more  aggressive  even  in  our  own  country.  To 
possibly  counteract  this  threat,  it  was  no  doubt  felt  desirable 
to  provide  in  our  schools  a course  of  study  to  better  acquaint 
the  youth  of  this  state  with  the  American  and  state  governments 
and  some  of  their  history.  In  order  to  carry  through  the  pro- 
gram of  education,  Senate  Bill  Ho.  4 provided  what  courses 
should  be  included  in  the  course  of  instruction,  and  said  it 
shall  be  "in  all  public  and  private  schools  located  within  the 
State  of  Missouri,  except  privately  operated  trade  schools 
* * *,« 

Other  applicable  rules  of  statutory  construction  are  set 
out  in  the  case  of  Hannibal  Trust  Company  v.  Elzea,  236  S.  W. 
371,  where  the  court  said  at  l.c.  377 s 

"While  the  fundamental  rule  in  construing 
statutes  is  to  ascertain  and  give  effect 
to  the  intention  of  the  Legislature,  such 
intention,  however,  must  be  the  intention 
as  expressed  in  the  statute,  and  where  the 
meaning  of  the  language  used  is  plain,  it 
must  be  given  effect  by  the  courts,  other- 
wise they  would  be  assuming  legislative 
authority.  36  Cyc.  1106,  As  said  by  this 
court,  in  Banc,  in  Grier  v.  Railway  Co., 

236  Mo,  loc.  cit,  534,  223  S.  W.  457s 
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"’The  primary  rule  for  the  interpretation 
of  statutes  is  that  the  legislative  inten- 
tion is  to  be  ascertained  by  means  of  the 
words  it  has  used.  All  other  rules  are 
Incidental  and  mere  aids  to  be  invoked  when 
the  meaning  is  clouded.  When  the  language 
is  not  only  plain,  but  admits  of  but  on© 
meaning,  these' auxiliary  rules  have  no  office 
~ to  fill*  In  such  case  therd  Is  no  room  for 
construction* ’ " 

And  the  court  continued  at  l,c.  377 £ 

"Again,  in  the  interpretation  of  statutes, 
words  in  common  use  are  to  be  construed 
in  their  natural,  plain,  and  ordinary 
signification.  * * *" 

In  an  attempt,  then,  to  determine  the  legislative  intent, 
and  bearing  in  mind  the  above  quoted  principles  of  statutory 
construction,  by  the  natural  and  plain  interpretation  and 
ordinary  signification  of  the  words  used  in  Senate  Bill  No.  4, 
what,  did  the  Legislature  actually  say?  Section  10373  of  said 
bill  reads  as  follows: 

"In  all  public  and  private  schools  located 
within  the  State  of  Missouri,  except  privately 
operated  trade  schools,  commencing  with  the 
school  year  next  ensuing  after  the  passage  of 
this  Act,  there  shall  be  given  regular  courses 
of  instruction  in  the  Constitution  of  the  United 
States  and  of  the  State  of  Missouri,  and  in 
American  history,  including  the  study  of  American 
institutions." 

In  an  attempt  to  ascertain  the  meaning  of  the  word  "schools"  as 
used  in  said  section,  we  find  in  Webster’s  Dictionary,  Second 
Edition,  that  "school"  is  defined  as:  "The  process  of  being 
instructed  or  educated  in  institutions  for  teaching  the  young, 
usually  not  Including  colleges."  Black’s  Law  Dictionary,  Second 
Edition,  Bays  that  a school  is  "an  institution  of  learning  of  a 
lower  grade,  below  a college  or  a university,  A place  of  primary 
instruction,"  In  47  Am.  Jur.,  we  find  they  say  at  page  297s 

"*  * * Thus,  the  word  ’school,*  as  used  in 
Constitutions  and  statutory  enactments,  has 
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r been  frequently  defined  by  the  courts  as 

referring  only  to  the  public,  common  schools 
generally  established  throughout  the  United 
States,  and  usually  known  as  the  Common 
schools*  of  the  country.  It  has  been  held 
that  when  used  in  a statute  or  contract  It  - 
will  not  include  universities,  business 
colleges,  or  other  Institutions  of  higher 
education,  unless  there  is  something  clearly 
to  indicate  the  intent  that  such  institutions 
should  be  included.*  * *” 

In  State  y.  Erickson  , 75  Mont.  429  > the  Supreme  Court 
of  Montana  said  at  l*c.  441: 

”*  * * The  terms  * school,*  ’college,*  and 
’university*  convey  the  same  idea,  differing 
_ only  in  grade.*  * *” 

In  Roach  v.  Board  of  Trustees  of  St*  Louis  Public  Schools,  77 
Mo.  4^4 , the  court  said  at  l#e.  4&7* 

”The  term  ’school,*  ex  vi  termini,  does  not 
Imply  a restriction  to  the  rudiments  of  an 
education*  When  contrasted  with  the  term 
’college*  or  ’university,*  it  may  and  ordi- 
narily does  imply  a lower  grade,  but  just 
where  the  one  ends  and  the  other  begins,  ; 
may  not  be  easy  to  define.*  * *** 

Applying  the  wording  of  the  Missouri  Supreme  Court,  we  believe 
the  term  "school”  was  meant  to  be  contrasted  with,  and  dis» 
tinguished  from,  the  words  "colleges"  ^nd  "universities”  in  the 
present  act.  Section  10374  of  said  Senate  Bill  No,  4 sayss 

"Such  instruction  in  the  Constitution  of  the 
United  States  and  of  the  Stata  of  Missouri, 
and  in, American  history,  including  the  study 
of  American  institutions,  shall  begin  not 
later  than  the  opening  of  the  Seventh  Grade, 
and  shall  continue  In  the  high  school  courses 
and  in  the  courses  in  state  colleges  and 
universities  and,  to  an  extent  to  be  determined 
by  the  State  Commissioner  of  Education.” 
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From  this  section,  we  find  that  the  enumerated  course  of 
instruction  is  to  begin  not  later  than  the  opening  of  the 
seventh  grade  and  is  to  continue  in  the  high  school  courses. 

And  then  it  is  stated  that  the  instruction  is  to  be  "in  the 
courses  in  state  colleges  and  universities  and,  to  an  extent 
to  be  determined  by  the  State  Commissioner  of  Education.”  In 
Senate  Bill  No,  7,  passed  by  the  63rd  General  Assembly,  to  be 
found  in  Missouri  Laws  of  1945,  page  1622,  we  find  the  author- 
ity given  to  the  board  of  regents  of  each  state  teachers  college 
to  change  the  name  of  its  college  to  merely  read,  "state  college." 
A rule  of  construction  too  well  recognized  to  allow  any  doubt  is 
that  the  Legislature  is  presumed  to  know  the  law.  It  is  our  be- 
lief that  the  Legislature  had  this  in  mind  when,  in  Section  10374, 
they  referred  to  "state  colleges  and  universities,"  thereby  mean- 
ing the  colleges  and  universities  endowed  by  state  funds.  Other- 
wise the  Legislature  need  only  have  said  colleges  and  universities, 
thus  omitting  the  word  "state,"  which  would  have  included  all 
colleges  and  universities  within  the  State  of  Missouri. 

We  do  not  feel  it  Is  the  province  of  this  department,  In 
construing  statutes,  to  thus  drop  words  and  change  the  construc- 
tion of  phrases  that  obviously  the  Legislature  intended  to  imply 
a particular  meaning.  By  specifically  adding  the  phrase  "state 
colleges  and  universities"  in  Section  10374,  we  think  the  Legis- 
lature was  adding  to  the  schools  included  in  Section  10373,  and 
that  all  other  colleges  and  universities  were  meant  to  be  ex- 
cluded. It  is  a well-known  canon  of  statutory  construction,  as 
expressed  in  State  ex  inf,  Gonkling  ex  rel.  Hendricks  v.  Sweaney, 
270  Mo.  6^5,  that  the  expression  of  one  thing  is  the  exclusion  of 
another. 

Section  10374a  of  Senate  Bill  No.  4 reads; 

• S 

"No  pupil  shall  receive  a certificate  of 
graduation  from  any  school  described  in  Sec- 
tion 10373,  unless  he  has  satisfactorily 
passed  an  examination  on  the  provisions  and 
principles  of  the  Constitution  of  the  United 
States  and  of  the  State  of  Missouri,  and  in 
American  history,  including  the  study  of 
American  institutions," 

In  Commonwealth  v.  Connecticut  Valley  Street  Railway  Gompany, 

$2  N.E.  19,  the  Supreme  Judicial  Court  of  Massachusetts  said 
at  l.c.  21; 

i 

"The  statute  which  we  are  now  to  interpret 
provides  only  for  1 pupils.1  The  word  f pupils,1 
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bjr  derivation  and  the  definition  of  lexi- 
cographers, is  properly  applicable  to 
children  and  youth.  Students  in  colleges 
and  professional  schools  are  not  called 
pupils ♦ " 

We  think  this  distinction  in  the  terms  "pupil"  and  "students" 
was  intended  in  the  present  act,  especially  in  view  of  the  fact 
that  the  term  "student"  is  used  in  the  second  paragraph  of  Sec- 
tion 10374a  when  referring  to  college  and  university,'  and  which 
reads  as  follows; 

"A  student  of  a college  or  university,  who, 
after  having  completed  a course  of  instruc- 
tion prescribed  in  this  article  and  suc- 
cessfully passed  an  examination  on  the  pro- 
visions and  principles  of  the  United  States 
Constitution,  and  in  American  history,  in- 
' eluding  the  study  of  American  institutions, 
transfers  to  another  college  or  university, 
shall  not  be  required  to  complete  another 
such  course  or  pass  another  sucih  examination 
as  a condition  precedent  to  his  graduation 
from  such  a college  or  university," 

We  interpret  this  above  quoted  paragraph  to  refer  to  the 
student  of  a college  or  university  whose  instruction  is  pre- 
scribed In  this  article,  the  same  being  a student  of  a state 
college  or  university* 

A further  indication  of  the  intention  of  the  Legislature 
in  distinguishing  between  schools  and  colleges  is  to  be  found 
in  Section  10374c  of  said  bill,  which  reads  as  follows; 

"The  State  Commissioner  of  Education  shall  / 
make  arrangements  for  carrying  out  the  pro- 
visions of  this  article  and  prescribe  a list 
of  suitable  texts  adapted  to  the  needs  of  the 
school  and  colleEe  grades,  (Underscoring  ours.) 

Applying,  then,  the  rules  of  construction  above  indicated, 
and  in  an  attempt  to  ascertain  the  intention  of  the  Legislature 
in  said  Senate  Bill  No*  4,  we  feel  that  the  word  "sehoolsy  as 
used' in  Section  10373*  means  grade  and  high  school,  or  the 
equivalent  thereof}  that  the  "state  colleges  and  universities" 
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referred  to  in  Section  10374  means  those  colleges  and  universi- 
ties in  the  state  that  are  endowed  by  state  funds;  and  that  the 
word  "pupil,”  as  used  in  Section  10374a,  refers  to  those  attend- 
ing  a grade  or  high  school,  and  "student”  refers  to  those  attend- 
ing a college  or  a university* 

One  further  point  we  should  like  to  point  out  as  indicating 
the  general  plan  and  intention  of  the  Legislature  on  this  subject 
is  the  fact  that  Section  1 of  said  Senate  Bill  No,  4 provides; 

• 

"That  Article  2 of  Chapter  72,  Revised 
Statutes  of  Missouri,  1939,  relating  to 
„ schools  be  and  the  same  is  hereby  amended 

by  ^repealing  Section  10373  providing  for 
the  giving  of  regular  courses  of  instruc- 
tion in  the  Constitution  of  the  United 
States  and  the  State  of  Missouri;  and  by 
repealing  Section  10374  providing  that 
instruction  shall  begin  in  certain  grades, 
and  adding  in  lieu  thereof  six  new  sections 
relating  to  the  same  subject  matter;  and 
providing  in  addition,  that  no  pupil  shall 
receive  a certificate  of  graduation  from 
any  school  unless  he  or  she  has  passed  an 
examination  on  the  provisions  and  principles 
of  the  Constitution  of  the  United  States 
and  of  the  State  of  Missouri,  and  in  American 
history,  including  the  study  of  American  in- 
stitutions; witH  power  in  the  State  Commissioner 
of  Education  to  carry  out  and  enforce  the  pro- 
visions of  this  act,  * * 

It  is  to  be  noted  that  said  Sections  10373  and  10374  of  the 
1939  Revised  Statutes  were  quite  similar  in  their  provisions 
for  the  courses  of  instruction  in  the  public  and  private  schools 
as  is  now  provided  for  in  Senate  Bill  No.  4.  Said  sections  were 
in  Article  2 of  Chapter  72  of  the  1939  Revised  Statutes,  which 
contains  laws  applicable  to  all  classes  of  schools,  and  on  a 
review  of  those  sections,  we  find  that,  in  dealing  with  schools, 
it  does  not  refer  to  colleges  and  universities.  We  do  not  feel 
that  said  sections  have  been  previously  interpreted  to  mean  such 
instruction  should  exist  in  private  colleges.  These  two  sections 
have  been  on  the  statute  books  for  several  years  and  through 
several  revisions,  with  no  indication  that  said  sections  should 
be  interpreted  otherwise.  We  think  this  is  a further  indication 
of  the  legislative  intent  as  to  the  application  of  Senate  Bill  No 
4.  As  was  stated  by  the  court  in  State  v.  Brovm,  105  S.W.  (2d) 
909,  l.e,  911; 
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"In  construing  statutes  in  pari  materia, 
’endeavor  should  be  made,  by  tracing 
history.' of  legislation  on  the  subject, 
to  ascertain  the  uniform  and  consistent 
purpose  of  the  Legislature  or  to  discover 
how  the  policy  of.  the  Legislature  with 
reference  to  the  subject  matter  has  bean 
changed  or  modified  from  time  to  time. 

>;g  sj:  tf  ' 


CONCLUSION 

In  view  of  the  above,  it  is  the  opinion  of  this  department 
that  the  courses  in  the  Constitution  of  the  United  States  and 
of  Missouri  and  in  American  history,  including  the  study  of 
American  institutions,  in  accordance  with  Senate  Bill  No.  4 of 
the  64th  General  Assembly,  must  be  included  in  all  grade  schools, 
commencing  with  the  seventh  grade  and  continuing  through  high 
school,  and  in  courses  in  state  endowed  colleges  and  universi- 
ties, to  an  extent  to  be  determined  by  the  State  Commissioner 
of  Education.  It  is  further  the  opinion  of  this  department 
that  any  military  school  in  the  state  would  be  required  under 
said  bill  to  teach  the  courses  as  included  therein,  commencing 
with  the  seventh  grade  and  continuing  through  the  high  school 
grades.  Such  military  school  with  a college  status,  if  not 
endowed  by  state  funds,  would  not  be  required  to  teach  the 
courses  in  the  college  years. 


Respectfully  submitted, 


APPROVED: 


Wm.  C.  COCKRILL 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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EXTRADITION : Only  messenger  appointed  by  Governor  under  Sec.  3976 
R.S.  Mo.  1939,  has  authority  to  return  fugitives  from 
justice  to  this  state,  and  expense  must  be  paid  from 
State  Treasury  in  accordance  with  Sec.  3977,  R.S.  Mo.  1939, 
except  in  cases  where  defendant  is  returned  for  wife  or 
child  abandonment  the  expense  of  extradition  must  be  paid 
by  County  Court. 

March  21 , 1947 


Board  of  Police  Comrais si oners  A'. 
Kansas  City,  Missouri 


Gentlemen : 


This  office  is  in  receipt  of  y ur  request  for  our  official 
opinion  as  to  whether  the  Board  of  Police  Commissioners  should 
advance  money  to  pay  traveling  expenses  to  return  to  Missouri 
persons  charged  with  a crime  who  have  fled  to  other  states  to 
avoid  prosecution,  and  whether  it  is  the  duty  of  the  County  con- 
cerned or  the  Prosecuting  Attorney  to  provide  those  funds. 

Extradition,  or  exchange  of  fugitives  from  justice  between 
states,  is  governed  by  the  Federal  Constitution,  Federal  stat- 
utes and  Federal  decisions.  Direct  authority  is  found  in  Chap- 
ter l£,  U.  I.C.A.,  .‘lection  662,  which  is  as  follows: 

"Whenever  the  executive  authority  of  any 
state  or  territory  demands  any  person  as  a 
fugitive  from  jiistice,  of  the  executive  au- 
thority of  any  state  or  territory  to  which 
such  person  has  fled,  and  produces  a copy 
of  an  indictment  found  or  an  affidavit  made 
before  a magistrate  of  any  state  or  terri- 
tory, charging;  the  person  demanded  with  hav- 
ing committed  treason,  felony  or  other  crime, 
certified  as  authentic  by  the  governor  or 
chief  magistrate  of  the  state  or  territory 
from  whence  the  person  so  charged  has  fled, 
it  shall  be  the  duty  of  the  executive  au- 
thority of  the  state  or  territory  to  which 
such  person  has  fled  to  cuu. e him  to  be  ar- 
rested and  secured,  and  to  cause  notice  of 
the  arrest  to  be  given  to  the  executive  au- 
thority making  such  demand,  or  to  the  agent 
of  such  authority  appointed  to  receive  the 
fugitive,  and  to  cause  the  fugitive  to  be 
delivered  to  such  agent  when  he  shall  appear. 

If  no  such  agent  appears  within  six  months 
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from  the  time  of  the  arrest,  the  prisoner 
may  be  discharged.  All  costs  or  expenses 
incurred  in  the  apprehending,  securing  and 
transmitting  such  fugitive  to  the  state  or 
territory  making  such  demand,  shall  be  paid 
by  such  state  or  territory," 

This  has  been  supplemented  by  Article  9,  Chapter  30,  R.  s. 
Mo.  1939,  which  provides  for  the  appointment  of  a messenger  by 
our  Governor  to  return  the  fugitive.  Section  3976,  of  that 
Article,  provides: 

"Whenever  the  governor  of  this  state  shall 
demand  a fugitive  from  justice  from  the 
executive  of  another  state  or  territory, 
and  shall  have  received  notice  that  such 
fugitive  will  be  surrendered,  he  shall  is- 
sue his  warrant,  under  the  seal  of  the  state, 
to  some  messenger,  commanding  him  to  receive 
such  fugitive  and  convey  him  to  the  sheriff 
of  the  county  in  which  the  offense  was  com- 
mitted, or  is  by  law  cognizable." 

The  following  Section,  3977,  sets  out  the  manner  of  payment 
of  the  individual  appointed  by  the  Governor  as  messenger,  and 
provides: 


"The  expenses  which  may  accrue  under  the 
last  section,  being  first  ascertained  to 
the  satisfaction  of  the  governor,  shall,  on 
his  certificate,  be  allowed  and  paid  out  of 
the  state  treasury,  as  other  demands  against 
the  state." 

The  Federal  statute  above  cited  contemplates  only  extradi- 
tion for  violation  of  state  criminal  laws,  and  it  is  assumed 
that  you  also  refer  to  such  violations,  since  the  possibility  of 
payment  by  the  County  is  contemplated  as  well. 

A search  of  the  statutes  fails  to  reveal  any  authority  for 
the  payment  of  extradition  expenses  other  than  Section  3977, 
supra,  except  that  Section  2250,  R.  S.  Mo.  1939,  applicable  only 
to  the  dity  of  St,  Louis,  provides  for  the  establishment  of  a 
fund  for  expense  in  extraditing  persons  charged  with  contribut- 
ing to  the  delinquency  of  minors,  and  Section  4422,  R.  S.  Mo, 
1939,  provides  for  the  payment,  by  the  various  county  courts, 
of  the  expense  of  extradition  of  those  fugitives  charged  with 
child  abandonment.  Since  the  latter  section  applies  to  Jackson 
County,  it  is  set  out  herein: 
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irIt  shall,  in  any  case  in  which  application 
is  properly  made  by  the  officer  or  officers 
responsible  for  the  execution  of  the  law, 
be  the  duty  of  the  county  court  in  any  county 
and  of  the  treasurer  of  the  city  of  St.  Louis, 
to  provide  the  funds  necessary  for  the  extra- 
dition of  any  person  charged  with  violating 
the  provisions  of' section  4420*  All  applica- 
tions for  fund  under  this  section  shall  state 
the  name  of  the  accused  and  the  time,  place 
and  pertinent  facts  of  the  alleged  offense, 
and  shall  include  an  itemised  statement  of  the 
necessary  and  actual  expenses  incurred  in  the 
extradition  of  such  person,  and  shall  be 
signed  and  sworn  to  by  the  officer  making  such 
application." 

Section  4420,  above  referred  to,  defines  the  crime  of  wife 
or  child  abandonment. 

We  believe  the  general  rule  to  be  that  payment  of  the  ex- 
pense of  the  messenger  apoointed  by  the  Governor  must  be  made  in 
accordance  with  Section  3977,  with  the  exceptions  just  noted. 

■gpjhfck;.  _ ■ 

In  State  ex  rel.  See  v.  Allen,  Auditor,  79  S*  W.  164, .180 
Mo.  27,  a decision  by  the  Missouri  Supreme  Court,  the  marshall 
of  that  court  had  brought  back  from  Idaho  a defendant  who  had 
fled  from  Missouri  while  an  appeal  was  pending  in  the  Supreme 
Court  from  a conviction  of  bigamy.  The  marshall  had  been  ap- 
pointed messenger  by  the  Governor,  but  was  attempting  to  col- 
lect his  expense  by  virtue  of  his  execution  of  a capias  (order 
to  take  the  defendant  into  custody)  issued  by  the  Supreme  Court. 
We  consider  the  following  language  in  that  case  decisive  of  the 
question  under  discussion,  1.  c.  30,  31,  32  (loO  Mo.): 

« * * * jt  is  axiomatic  under  our  complex 
system  of  government  that  the  laws  and  judg- 
ments and  powers  conferred  by  a state  have, 
proprio  vigore , no  extra-territorial  force. 


»f  * >;•  * The  relator  acted  as  a messenger  ap- . 
pointed  by  the  Governor , and  the  only  remaining 
question  is  whether  this  court  can,  by  mandamus, 
compel  the  Auditor  to  issue  a warrant  for  the 
fees  and  expenses  of  the  relator,  before  the  * 

Governor  has  ascertained  the  amount  that  shall 
be  allowed,  and  before  he  has  issued  his  certifi- 
cate therefor. 
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, stUnder  the  statute  quoted  (sec*  2744,  R.  3. 

1399)  the  duty  of  determining  the  question 
of  the  compensation  and  expenses  of  such  mes- 
senger, is  vested  solely  in  the  Governor, 
and  he  is  the  head  of  a co-ordinate  branch 
of  the  government , * * * and  hence  he  can 
not  be  interfered  with  in  the  discharge  of 
his  duties  by  the  courts.  * * * 

* * The  Governor  alone  has  the  power  to 
determine  how  much  shall  be  paid,  and  to 
order  it  paid.  • Until  he  does  so  the  Auditor 
cannot  lawfully  issue  a warrant  therefor. 

Section  2744,  R*  3 . 1&99,  referred  to  in  the  above  extract, 
is  very  similar  to  Section  3977,  G.  3.  Mo.  1939,  supra. 


. CONCLUSION 


It  is  the  conclusion  of  this  office  that  only  the  messen- 
ger appointed  by  the  Governor  of  Missouri  Jlr  accordance  with  Sec- 
tion 3976,  R»  3.  Mo,  1939,  has  authority  to  return  fugitives  from 
justice  to  this  State,  and  that  such  messengers  must  be  paid  from 
the  State  Treasury  in  accordance  with  Section  3977,  R«  3.-  Mo, 
1939,  except  that  in  cases  in  which  the  defendant  is  being  re- 
turned on  charges  of  wife  or  child  abandonment  the  expense  of  ex- 
tradition must  be  paid  by  the  County  Court  of  the  County  con- 
cerned in  pursuance  to  Sections  4421  and  4422,  E,  S.  Mo*  1939* 

VJe  find  no  authority  for  the  advancement  of  expense  for  extradi- 
tion by  the  Board  of  Police  Commissioners  of  Kansas  City,  or  by 
Jackson  County,  except  that  found  in  the  two  sections  last  cited. 


Respectfully  submitted, 


A PPROVEP : 


ROBERT  I,.  RYDER 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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CONSTITUTIONAL  LA V/:  Constitution  doesn't  require  tax  moneys  from 

TAXATION  &.  REVENUE s intangibles  to  be  deposited  In  State  Treasury. 


April  4 


Honorable  Edde  B,  Pope,  Chairman 
Committee  on  Taxation  & Revenue 
House  of  Representatives 
Jefferson  City,  Missouri 

Dear  Mr.  Pope* 

Receipt  i3  acknowledged  of  your  request  for  an  official 
opinion,  which  reads: 

"As  Chairman  of  the  Committee  on  Taxation 
and  Revenue  of  the  House  of  Representatives, 

I respectfully  request  an  official  opinion 
on  the  following  question: 

"Does  the  Constitution  require 
that  tax  moneys  collected  under 
the  provisions  of  House  Coiumittee 
Substitute  for  Houso  Bill  B68, 

House  Bills  869,  888,  and  948  be 
deposited  in  the  State  Treasury? 

"It  appears  that. Article  IV,  Section  15  and 
Article  X,  Section  4 are  pertinent  to  the 
quostion." 

The  bills  referred  to  In  your  letter  of  inquiry  sieve  enacted 
by  the  63rd  General  Assembly  and  are  now  in  effect.  H.  C.  S.  H.  B. 
No.  868  provides  for  the  levying  and  collecting  of  a property  tax 
on  intangible  personal  property  based  upon  the  yield  thereof. 

House  Bill  No.  869  imposes  a property  tax  on  the  accounts  of 
savings  and  loan  and  building  and  loan  associations,  the  basis  of 
such  tax  being  the  taxable  portion  of  the  dividends  declared 
and  credited  to-  said  accounts.  The  act  specifically  classifies 
the  accounts  of  the  above  named  associations  as  intangible  prop- 
erty, House  Bill  No.  888  Imposes  a tax  in  the  nature  of  a 
franchise  tax  on  banks  and  trust  companies  In  Missouri  according 
to  and  measured  by  their  net  incomes,  and  House  Bill  No.  948 
Imposes  a tax  in  the  nature  of  a franchise  tax'on  credit  Instit- 
utions according  to  and  measured  by  their  net  Incomes. 

Section  4(a),  Article  X of  the  1945  Constitution,  in  part, 
provides: 
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"All  taxable  property  shall  be  classified 
for  tax  purposes  as  follows;  Class  1,  real 
property!  Class  2,  tangible  personal  property; 

Class  3,  intangible  personal  property,*  * * 

Nothing  in  tills  section  shall  prevent  the 
taxing  of  franchises,  privileges  or  incomes, 
or  the  levying  of'  excise  or  motor  vehicle 
license  taxes,  or  any  other  taxes  of  the  same 
or  different  types," 

The  property  subjected  to  taxation  as  provided  in  the  afore- 
mentioned bills  fall  within  the  taxable  classification  of  Class  3 
in  the  above  quoted  constitutional  provision.  So  it  has  been  held 
in  an  official  opinion  submitted  by  this  department  on  December 
10,  1946,  to  Honorable  M.  E.  Morris,  Director  of  Revenue,  In  the 
second  paragraph  of  page  1 of  that  opinion  the  following  appears;' 

"Under  Section  4(a)  of  Article  X of  the  Constitution 
of  1945,  property  for  the  purpose  of  taxes  is  class- 
ified into  three  classes,  namely  Class  I,  real 
property;  Class  2,  tangible  personal  property; 

Class  3,  intangible  personal  property.  The  taxes 
derived  under  House  Bills  Nos,  868,  869,  888  and 
948  are  in  Class  3,  namely  taxes  on  intangible 
personal  property," 

In  answering  your  question  we  must  now  consider  the  other  per- 
tinent constitutional  provision. 

Section  4(c),  Article  X of  the  1945  Constitution  provides* 

"All  taxes  on  property  in  Class  3 and  its 
subclasses,  and  the  tax  under  any  other  form 
of  taxation  substituted  by  the  general 
assembly  for  the  tax  on bank  shares,  shall 
be  assessed,  levied  and  collected  by  the 
state  and  returned  as  provided  by  law,  less 
two  per  cent  for  collection,  to  the  counties 
and  other  political  subdivisions  of  their 
origin,  in  proporH’on  to  the  respective  local 
rates  of  levy,"  (Underscoring  ours) 

In  reading  the  above  section  and  giving  to  the  language  its 
plain  and, ordinary  meaning,  we  believe  it  requires  the  taxes  on 
Class  3 property  (intangible  property)  to  be  assessed,  levied  and 
collected  by  the  State,  and  that  all  of  the  taxes  collected  on 
Intangibles,  less  2 % shall  be  returned  to  the  counties  and  other 
political  subdivisions  of  their  origin.  The  taxes  collected  on 
intangible  property  cannot  be  considered  as  current  Income  of  the 
state  which  Is  subject  to  appropriation  for  public  uses  for  section 
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4(c),  supra,  makes  it  mandatory  that  such  tax  moneys  shall 
be  returned  to  the  counties  and  political  subdivisions  from 
whence  th^  tax  is  paid.  Consequently  the  taxes  on  intang- 
ible property  collected  by  the  state  do  not  belong  to  the 
state  but  belong  to  the  counties  and  political  subdivisions 
of  their  origin  and  we  believe  that  the  state,  in  collecting 
such  tax  moneys,  merely  acts  as  trustee  of  the  moneys  for 
the  counties  and.  political  subdivision  to  which  such  moneys 
belong, 

A somewhat  analogous  situation  would  be  when  fees  earned 
by  a particular  department  of  government  are  paid  into  the 
state,  and  that  the  cost  of  operation  of  such  department  is 
to  be  defrayed  wholly  from  the  fees  earned.  Under  these 
circumstances  the  Supreme  Court  of  Missouri  has  indicated 
that  the  state  is  merely  a trustee  of  the  moneys  paid  in 
equal  to  the  cost  of  upkeep  of  the  department.  So  the 
following  appears  in  State  ex  rel.  Gass  v.  Gordon,  266  Mo, 
394,  181  S,  W.  1016,  l,o,  1083 t 


Whenever  a statute  creating 
a department  of  government  of  this 
state  provides  (or  whenever  an  app- 
ropriation for  the  support  of  a 
department  of  government  contain* 
such  a proviso)  that  the  cost'  of 
operation  shall  be  defrayed  wholly 
from  feag  earned  by  such  depart- 
ment and  not  otherwise,  then  clearly 
the  state  is,  as  to  an  amount  equal 
to  the  cost  of  upkeep,  a trustee 
merely  of  the  moneys  paid  in,  and 
the  state'*  * general  revenue'  fund 
is  entitled  only  to  the  surplus 
paid  in  to  the  state  treasury  after 
deducting  expenses  of  the  operation 
of  such  department,  * * * * ■»  * (Emphasis  ours) 

It  is  true  that  when  the  state  collects  the  taxes  on  intang- 
ibles it  necessarily  receives  them  before  they  are  returned  to  the 
counties  or  political  subdivisions  of  their  origin,  therefore,  the 
question  arises  whether  or  not  such  tax  moneys  can  be  returned  to 
the  counties  and  political  subdivisions  without  first  passing  through 


the  State  Treasury. 

In  this  regard  our  attention  is  directed  to  Section  15,  Article 
IV  of  the  1945  Constitution,  which  provides: 

"The  state  treasurer  shall  be  custodian 
of  all  state  funds.  All  revenue  collected 


income  and  returns  therefrom  shall  belong 
to  the  state.  Immediately  on  receipt  thereof 
the  state  treasurer  shall  deposit  all  moneys 
in  the  state  treasury  to  the  credit  of  the 
state  in  banking  institutions  selected  by 
him  and  approved  by  the  governor  and  state 
auditor,  and  he  shall  hold  them  for  the 
benefit  of  the  respective  funds  to  which  they  be- 
long and  disburse  them  as  provided  by  law. 

Such  institutions  shall  give  security  satis- 
factory to  the  governor,  state  auditor  and 
state  treasurer  for  the  safekeeping  and  payment 
of  the  deposits  on  demand  of  the  State  treasurer 
authorized  by  warrants  of  the  state  auditor. 

No  duty  shall  be  imposed  on  the  state  treasurer 
by  law  which  is  not  related  to  the  receipt, 
custody  and  disbursement  of  state  funds." 

(Emphasis  ours) 

The  above  quoted  section  has  its  origin  in  Section  43,  Article 
IV,  and  Section  15,  Article  X of  the  Consitution  of  1875.  Portions 
of  each  have  been  combined  *to  form  the  section  now  appearing  In 
our  present  Constitution  with  other  minor  changes. 

Section  15,  Article  X of  the  1875  Constitution  in  part  provides: 

"All  moneys  now,  or  at  any  time  hereafter, 
in  the  State  treasury,  belonging  to  the 
State,  "shall,  immediately  on  receipt  thereof, 
bo  deposited  by  the  Treasurer  to  the  credit 
of  the  State  for  the  benefit  of  the  funds  to 
which  they  respectively  belong,  in  such  bank 
or  banks  as  he  may,  from  time  to  time,  with 
the  approval  of  the  Governor  and  Attorney 
General,  select,  * # wsuch  bank  to  pay  a bonus 
for  the  use  of  such  deposits  not  less  than 
the  bonus  paid  by  other  banks  for  similar 
deposits;  and  the  same,  together  with  such 
interest  and  profits  as  may  accrue  thereon, 
shall  be  disbursed  by  said  Treasurer  for 


and  moneys  received  by  the  state  from 
any  source  whatsoever  shall  ^o  promptly 
into  the  state  treasury,  and  all  interest , 
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for  the  purposes  of  the  3te.te,  according  to 
law,  upon  warrants  drawn  by  the  State 
Auditor  and  not  otherwise*” 

Section  43,  Article  IV  of  the  1875  Constitution  in  part  provides 

”A11  revenue  collected  and  moneys  received 
by  the  State  from  any  source  whatsoever 
shall  go' 'into  the  treasury*  and  the  General 
Assembly  shall  have  no  power  to  divert  the 
same,  or  to  permit  money  to  be  drawn  from 
the  treasury,  except  in  pursuance  of  regular 
appropriations  made  by  law*  * # #”(Emphasis  ours) 


It  will  be  observed  that  the  underscored  portion  of  the  above 
quoted  section  and  the  first  part  of  the  second  sentence  in  Section 
15,  Article  IV  of  the  1945  Constitution  are  almost  identical.  In 
substance  they  both  say  that  all  revenue  collected  and  moneys  re- 
ceived by  the  state  from  any  source  whatsoever  shall  go  into  the 
State  Treasury*  Does  it  therefore  mean  that  the  tax  moneys  received 
by  the  State  derived  from  taxing  Intangible  property,  wiiich  we  be- 
lieve the  State  holds  as  trustee  for  the  counties  and  other  political 
subdivisions,  must  be  deposited  in  the  State  Treasury? 

In  construing  a constitutional  provision  the  construction  given 
a similar  provision  in  a former  constitution  or  the  federal  con- 
stitution is  Btrongly  persuasive.  Star  Square  Auto  Supply  Co. 
v.  (Jerk,  30  S,  W.(2d)  447,  325  Mo,  968*  Further,  In  the  case  of 
Ludlow  Saylor  Wire  Co.  v.  Jollbrinck,  205  S,  W.  196,  275  Mo.  359,  the 
Supreme  Court  of  Missouri  said  at  Mo.  l*c*  355* 

* #The  rule  Is  firmly  settled  that  the 
adoption  In  a later  constitution  of  the 
words  and  context  of  another,  which  had 
been  construed  by  a court  of  last  resort. 

Is  presumed  (In  the  absence  of  a contrary 
intention)  to  have  been  done  to  give  the 
adopted  words  their  adjudicated  meaning* 

Consequently,  in  construing  the  provision  in  Section  15,  Article 
IV  of  our  present  Constitution  requiring  all  revenue  collected  and 
moneys  received  by  the  State  to  be  deposited  in  the  State  treasury, 
we  may  look  to  the  Construction  that  the  courts  have  given  the 
similar  provision  appearing  In  Section  43,  Article  IV  of  the  1875 
Constitution* 
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In  the  case  of  State  ex  rel,  Thompson  v.  Board  of  Regents  for 
Northeast  Missouri  State  Teachers  College,  264  S*  W,  698,  305  Mo* 

57,  the  State  Treasurer  brought  a mandamus  proceeding  to  compel 
the  Board  of  Regents  to  pay  moneys  received  from  insurance  companies* 
as  a result  of  fire  losses,  into  the  State  Treasury*  It  was  con- 
tended that  under  Section  43*  Article  IV  of  the  1875  Constitution 
requiring  that  moneys  received  by  the  State  from  any  source  whatso- 
ever' shall  go  into  the  Treasury  the  Insurance  moneys  should  be  paid 
into  the  Treasury*  The  Supreme  Court  in  defining  the  term  revenue 
said  at  S.  W*  l.c*  700: 

"#  h #By  revenue,  whether  Its  moaning  be 
measured  by  the  general  or  the  legal 
lexicographer,  is  meant  the  current 
Income  of  the  state  from  whatsoever 
source  derived  which  la  sub.ject  to 
appropriation  for  public  usesT  Tills 
current  income  may  be  derived  from 
various  sources,  as  our  numerous 
statutes  attest,  but,  no  matter  from 
what  source  derived.  If  required  to  be 
paid  into  the  treasury*  it  becomes 
rovenue  or  state  money:  its  classific- 
ation as  such  being  dependent  upon 
specific  legislative  enactment,  or, 
as  aptly  put  by  the  respondent,  state 
money  means  money  the  state*  in  its 
sovereign  capacity*  is  authorized  to 
receiver  the  source  of  its  authority 
belnp;  the  Legislature  * * # * * 

Unless,  therefore.  It  can  be  sucessfully 
contended,  in  harmony  v/ith  well-recognized 
rule.s  of  interpretation,  that  the  board  of 
Regents  of  the  college  Is  the  state,  and 
that  moneys  received  by  it  other  than  from 
appropriations  is  state'  money,  the  constit- 
utional provision  will  afford  no  support 
to  the  relator* s contention."  (Emphasis  ours) 

In  reading  Section  15,  Article  IV  of  the  1945  Constitution  we 
observe  that  there  are  three  terms,  which  we  believe  are  used  inter- 
changeably and  for  the  same  purposes.  They  are  "revenue",  "moneys" 
and  "state  funds",  and  therefore  we  believe  that  the  definition  of 
"revenue"  in  the  above  quotation  is  applicable  and  definitive  of  all 
three . 


Consequently,  under  the  Thompson  case,  supra,  for  revenue. 
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state  funds  or  moneys  received  by  the  state  to  be  deposited  in  the 
State  Treasury  they  must  be  subject  to  appropriation  for  public  uses 
and  must  be  required  to  be  paid  into  the  State  Treasury  as  intended 
by  the  Legislature.  If  these  conditions  are  not  present  Section 
15,  Article  IV  of  the  Constitution  has  no  application. 

Turning  again  to  the  tax  moneys  received  by  the  State  from  in- 
tangibles, let  us  ascertain  whether  or  not  the  necessary  conditions 
attach  to  bring  such  moneys  within  the  purview  of  Section  15,  Article 
IV,  supra. 

As  aforestated,  we  believe  that  it  is  clearly  indicated  that 
such  tax  moneys  are  not  subject  to  appropriation  for  public  uses 
for  Section  4(c)  of  Article  X makes  it  mandatory  that  such  moneys 
shall  be  returned  to  the  counties  and  political  subdivisions  of  their 
origin.  The  failure  to  meet  this  condition  alone  would  exempt  in- 
tangible tax  moneys  from  going  into  the  State  Treasury.  Also  a 
study  of  the  bills  in  question  fails  to  show  a legislative  intent 
that  such  moneys  are  state  moneys  and  that  they  should  be  deposited 
In  the  treasury.  Obviously  the  legislature  hasn*t  considered  them 
state  moneys  for  the  reason  that  they  do  not  belong  to  the  state. 

Your  attention  is  directed  to  the  last  sentence  of  Section  15, 
Article  IV  of  the  1945  Constitution,  which  appears  as  new  matter 
and  which  reads j 

* i 

x *Nc  duty  shall  be  imposed  on  the 
state  treasurer  by  law  which  Is  not  re- 
lated to  the  receipt,  custody  and  disburse- 
ment of  state  funds,'' 

Under  the  above  provision  the  State  Treasurer  shall  only  receive 
and  be  custodian  of  state  funds  or  state  moneys  which  the  State  re- 
ceives In  Its  sovereign  capacity  and  may  appropriate  for  public  uses* 
To  impose  the  duty  on  the  State  Treasurer  to  receive  and  be  custodian 
of  moneys  belonging  to  the  counties  and  political  subdivisions  -would 
be  in  violation  of  the  Constitution* 


CONCLUSION 


Therefore,  it  Is  the  opinion  of  this  department  that  the  Con- 
stitution of  1945  does  not  require  tax  moneys  collected  under  the 
provisions  of  House  Committee  Substitute  House  Bill  Ho,  868,  House 
Bill  No.  869,  House  Bill  No.  888  and  House  Bill  No,  948  to  be 
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deposited  In  the  State  Treasury  because  such  moneys  are  not  State 
moneys • 


Respectfully  submitted, 


RICKARD  F.  THOMPSON 
Assistant  Attorney  General 


A'P . ROVED  I 


J.  E.  TAYLOR 
Attorney  General 

RFT  tmw 
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SCHOOL  FUNDS: 

i 

COUNTY  AND  TOWNSHIP: 


Typo  of  securities  in  which,  county  and 
township  school  funds  may  be  invested. 


i 

I 

i 

) 


jl\ r.  0.  F.  Preusse 
I (J  oun ty  Troasuro  r 
[ Perry  County 
Mporryvillo,  Missouri 


January  23,  1047 


y 


Dear  Sir: 

This  i3  in  reply  to  your  letter  of  recent  date  whorein 
you  roquost  an  opinion  from  this  department  relativo  to  tho 
invostmont  of  county  and  township  school  funds,  'Tho  questions 
road  as  follows: 


"lf  Perry  County  lias  authorized  a bond 
iesuo  for  tho  emotion  of  a county  hospi- 
tal undor  tho  provisions  of  Sections 
15192  to  1520S  of  tho  IIS  I-ilsoourl  1939. 

Can  tho  school  fluids  be  Invosted  loyally 
In  such  county  hospital  bonds? 

”2,  What  Is  to  bo  included  within  the 
term  'approved  bonds  of  any  city  or  school 
district  thereof’ ?" 


Tho  county  court  derived  its  authority  for  investing 
county  and  township  school  funds  f r ,ra  tho  Constitution  and 
statutes.  In  tho  case  of ‘Holt  County  v.  Harmon,  et  al,,  59 
Mo.  105,  the  Supreme  Court,  in  discussing  tho  powers  and 
duties  of  county  courts  in  tho  management  of  school  funds, 
said  at  l.c.  171: 


"ui  <{•  in  tho  caro  and  management  of  the 
fluid,  tho  County  Court  acta  purely  in  an 
administrative  capacity,  riot  as  the  agont 
of  tho  county,  but  in  tho  performance  of 
a duty  specifically  dovolvod  upon  It  by 
the  laws  of  tho  Utato.  Thera  Is  nothing 
judicial  in  tho  exercise  of  its  functions 
in  this  rocpoct.  Tho  County  Court  does 
not  derive  its  authority  fro  the  county, 
and  It  can  exercise  only  such  powers  as 
tho  legislature  may  chooso  to  invoct  it 
with.*" 
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Thoref ore,  wo  will  ref or  to  the  statutes  and  the  Constitution 
to  ascertain  what  powers  the  county  courts  have  with  respect 
to  investing  county  and  township  funds. 

I note  in  your  inquiry  that  you  refer  to  Sections  15192 
to  15208,  K,  S,  Mo.  1939.  Pro  i an  examination  of  tho  laws 
passed  by  the  63rd  General  Assembly,  1 find  that  the  Legisla- 
ture, by  House  Dill  756,  repealed  Sections ' 15192  to  15197, 
Inclusive,  and  enacted  four  new  sections  in  lieu  thereof* 
Section  15192  of  said  bill  provides  as  follows; 

"The  county  courts  of  the  several  counties 
of  this  'state  are  hereby  authorized,  as 
provided  in  this  Article,  to  establish, 
construct,  equip,  improve,  extend,  repair 
and  maintain  public  hospitals,  and  may 
issue  bonds  therefor  as  authorised  by  the 
general  law  governing  the  incurring  of \ 
indebtedness  by  counties.  Provided  that 
in  all  cases  where  proceedings  for  the 
issuance  of  county  bonds  have  boon  ini- 
tiated to  the  extent  that  petitions 
required  by  existing  law  have  been  cir- 
culated and  filed  with  the  county  court 
containing  the  signatures  of  the  requisite 
number  of  qualified  petitioners  and  an 
order  by  tho  county  court  has  been  made 
pursuant  thereto  calling-  an  election  and 
fixing  the  date  thereof  under  any  statute 
repealed  hereby,  such  election  shall  bo 
hold  and  the  results  tho roof  canvassed  and 
certified  pursuant  to  tho  statutes  under 
which  s..  c!i  proceedings  were  initiated,  and 
if  two-thirds  of  tho  qualified  voters  of 
tho  county  voting  thereon  at  such  election 
shall  vote  in  favor  of  incurring  such 
indebtedness  and  of  issuing  bonds  there- 
for, such  bonds  may  be  issued,  sold  and 
delivered  undo:  tho  provisions  of  the 
statute  pursuant  to  which  such  proceedings 
wore  initiated,  end  such  proceedings  and 
such  bonds,  so  issued,  shall  be  valid;  or 
where  the  issuance  of  such  bonds  has  boon 
authorized  at  an  election  hold  prior  to 
the  effective  date  of  this  act,  such  bonds 
may  bo  loaned,  sold  and  delivered  under 
the  provisions  of  tho  statute  pursuant  to 
which  such  proceedings  were  initiated." 
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Bo tii  the  old  act  end  the  now  act,  in  substance,  authorize 
county  courts  to  establish  and  maintain  public  hospitals  and 
to  issue  bonds  therefor  when  authority  lias  boon  confQrrod  upon 
them  by  a vote  of  the  pooplo.  On  the  question  of  whether 
county  and  'township  school  funds  may  be  invested  in  county 
hospital  bonds,  we  find  that  Section  7 of  Article  IX  of  the 
Constitution  of  1945  sots  out  tho  typo  of  securities  in  which 
such  funds  may  be  invested.  It  re, ads  in  part  as  follows} 


"All  real  ostato,  loans  and  investments 
now  belonging  to  tho  various  county  and 


oownshi 


school  funds , oxcoot  thoe 


in- 


vested as  hereinafter  provided,  shall 
bo  liquidated  without  extension  of  time, 
and  the  proceeds  thereof  and  the  money 
on  hand  now  belonging  to  said  school 
funds  of  the  several  counties  and  the 
city'-  of  St.  Louis , shall  be  r drives  ted 
in  registered  bonds  of  tho  United  States, 
'or  in  bonds  of  tho  state  or  in  approved 
bonds  of  any  city  or  school  district 
•thereof,  or  in  bond  a or  other  securities 
tho ' payment  of  - which  are  fully  guaranteed 
by  the  United  States,  and  sacredly  pre- 
served rs  a comity  school  fund,-"  #n 


Tho  63rd  General  Assembly  by 
enabling  legislation  for  the  prov 
Section  10376  of  said  Senate  hill 


donate  Bill  162  enacted 
is  ions  of  said  Section  7. 
roods  in  part  as  follows: 


"It  is  hereby  made  the  duty  of  the  several 
county  courts  of  this  state  to  collect 
diligently  and,  when  authorized  by  law, 
to-  invest  securely  tho  proceeds  of  all 
moneys,  stocks,  bonds  and  other  proporty 
belonging  to  or  accruing  to  the  county 
school  fund.  On  and  after  tho  effective 
date  of  this  act,  all  real  estate  loans 
and  Investments  now  belonging  to  the 
county  school  fluids,  except  those  invested 
as  hereinafter  provided,  shall  bo  liquidated 


without  extension  of  time  upon  tho  maturity 
thereof,  and  tho  proceeds  thereof  and  tho 
money  then  on  hand  belonging  to  said  school 
fund  of  the  county  shall  be  reinvested  in 
registered  bonds  of 


the. 


United  ftates,  or 


In  bonds  of  the  state,  or  in  approved  bonds 


of  any  city  or  school  district  thereof,  or 
in  bonds  or  other  securities  tht  payment 
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of  which  is  fully  juarantood  by  the  United 
States  Government , and  shall  ho  preserved 
us  a county  school  fund; 


Section  10303  of  the  sane  bill  contains  the  game  provi- 
sions as  to  tho  typo  of  securities  in  which  the  county  and 
township  finds  may  be  invested.  Prom  an  examination  of  said 
Section  7 of  Article  IX  of  the  Constitution  of  1945,  and  of 
Sections  10576  and  10333  of  Senate  Bill  162,  passed  by  the  63rd 
General  Assembly,  it  will  bo  found  that  socuritios  ouch  as 
county  hospital  bonds  aro  not  included  within  tho  class  of 
bonds  in  which  th 


school  funds  nay  bo  invested.  Since  the 

these  funds  in 
and  in  tho  lav/, 


county  courts  arc  only  authorized  to  invest 


securities  provided  for  in  tho  Constitution 
then  t}ie  county  court  would  ni  be  authorized  to  invest  county 
and  township  school  funds  in  county  hospital  bonus. 


On  tho  Question  of  "what  is  to  bo  included  within  tho 
term  ’approved  bonds  of  any  city  or  school  district  thereof’”, 
wo  aro  assuming  that  you  aro  inquirin';:  about  what  is  meant  by 
the  term  "approved  bonds”  and  whether  city  or  school  district 
'bonds  are  securities  in  which  such  funds  may  bo  invested.  The 
framers  of  tho  Constitution  and  tho  lawmakers,  in  providing 
that  the  bonds  of  cities  or  school  districts  must  be  approved 
bonds  before  tho  funds  may  bo  invested  in  them  as  securities, 
must  have  had  in  mind  the  provisions  of  Section  330G,  R,  S, 

Mo,  1939.  This  section  roads  in  part  as  follows; 

"Before  any  bond,  hereafter  issued  by  any 


county,  tov.Tishi 


city. 


town,  village  or 


school  district  or  special  road  district 
or  by  virtue  of  the  provisions  of  articles 
1,  3,  G,  7 and  8,  Chap.  79,  it.  3,  1939, 
for  ’any  purpose  whatever,  shall  obtain 
validity  or  be  negotiated,  such  bonds 
ahull  first  be  presented  to  the  state 
auditor,  who  shall  register  the  same  in 
a book  or  books,  provided  for  that  purpose, 
in  the  same  manner  as  state  bonds  are  now 
registered,  and  who  shall  certify  by  on- 


dors omen t of  such 


nd  that  all  conditions 


of  the  laws  have  been  complied  with  in  its 
issue,  if  that  bo  tho  case,  and  also  that 
tho  conditions  of  tho  contract,  .under 
which  they  were  ordered  to  bo  issued,  have 
also  been  complied  with  and  the  ovidoneo 
of  that'  fact  shall  be  filed  and  proservod 
by  the  auditor •” 
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Coctlon  3307,  R.  3.  I.lo.  1039,  tankas  tho  following  provi- 

c Lor  i*o lft tin?:  to  tho  invoch.mt  of  funds  hold  by  trustees  in 
securities  which  Jutva  o • a ■ voc’  ov  ro  late red  by  the 
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a don  of  any  afjainirtrtifor,  o;  jcuhor , ;uar- 
dsn,  curator,  true  t.,e  and  XI  other  :u:j~ 

* ,lti  :>  US  i. ! i.i  x i ( j,  ii  .Uc  ' y .L  ■ u jIi  ■ 
buck  invoi.fciaaufca  nay  do  ;ti;u  o without  an 
© .On.'  of  court  first  had  and  obtained , and 
i-oliout  Incurri/:  liability  for  loss, 
o;;oopt  in  cove  of  hicuccvuu'bl  no.  11  ;o  co." 

On  account  of  tho  Hi  'i  i.  fl 1 .1  *./!*£>  J ! 1 0 C C .t  »ibod  in  on  if  J- action  7 of 
Artlclo  I>’.  of  tho  Rone  titut  5.  Oil  O a.  19  **i  » ^ *'  .:U'.  lii  no. if  fount o Bill 
102,  no  do  not  think  that  comity  and  tovmsMo  school  funds  could 
bo  in  vo  a tod  In  every  t;;po  of  bond  which  in  ro'-iatorou,  by  tho 

btato  Auditor. 

Tho  authority  for  inn;  in  . ’ a i y a city  or  school  dis- 
trict is  found  i:i  fact  1 ;ne  23  (o) , 26  (c),  26  (d)  ft  no.  26  (o)  of 
Article  VI  of  the  Chvr.  tit  if  i- ; of  1943.  Those  suctions  read  as 

follows : 


’hoc.  26  (b)  Any  county,  city,  incorpo- 
rated town  or  villa  j,  school  district  or 
otlior  political  corporation  or  subdivision 


,r.  0,  F,  Prousse 
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of  tho  state,  by  vote  of  tv- o- thirds  of 
the  qualified  electors  thereof  voting 
thereon,  may  h econo  indebted  in  an  amount 
not  to  exceed  five  per  centum  of  the  value 
of  taxable  tangible  property  therein  as 
ah  oval  by  the  last  completed  assessment 
for  state  and  county  purposes. 


"Sec.  2G  (c)  Any  county  or  city,  by  voto 
of  two- thirds  of  the  qualified,  electors 
thereof  voting  thorcon,  may  incur  an 
additional  indob t idnocs  for  county  or 
city  purposes  not  to  oxcodd  five  per 
centum  of  the  taxable  tangible  property 
shown  as  provided  XaI  c oction  26  (b) . 


"Bee • 26  (d)  Any  city,  by  voto  of  two- 
thirds  of  the  qualified  ©lectors  thereof 
voting  thereon,  may  bo  come  indebted  not 
exceeding  in  tho  aggro gate  an  additional 


ten  per  cor  turn  of  the 

value 

of  the  taxo- 

bio tangible  property 

shown 

ns  provided 

in  section  26  (b) , for 

tho 

■urposo  of 

acquiring  rights  of  v/a 

y,  con 

strive  ting. 

0 2 c fc  0 nd  1 ng  and  i rnr>  r 0 v 1 n 

s;  tho 

atrootn  and 

avenues  and  occurring 

rights 

of  way,  con- 

©true ting,  o 
or  storm  sow 
s'ody  of  tho 
fcion  or  nil 


xtonclirg  ancl  improving  son! tar 
or  sy stoma  . The  governing 
city  may  provide  that  any  por- 
of  tho  cost  of  any  such  in- 


pro  vernont 


lo  vi 


:;d  and  assessed  by  the 


governing  body  on  property  benefited  by 
ouch  improvement,  and.  tho  city  shall  col- 
lect any  special  assessments  so- levied 
and  of: all  use  the  sumo  to  reimburse  tho 


city  for  the  amount  paid  or  to  bo  paid 
by  it  on  tho  bonds  of  tho  city  'issued  for 
ouch  improvement * 


"dec.  2G  (0)  Any  city,  by  vote  of  two- 
thirds  of  tho  qualified  electors  thereof 
voting  thereon,  may  incur  an  indebtedness 
in  an  amount  not  to  exceed  an  additional 
ton  por  centum  of  tho  value  of  tho.  taxa- 
ble tangible  property  shown  as  provided 
in  section  26  (b) , for  the  purpose  of 
paying  all  or  any  part  of  the  cost  of 
purchasing  or  constructing  waterworks , 
electric  or  other  light  plants  to  bo 
owned  exclusively  by  the  city,  provided 


0.  F.  Prousso 
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th°,total  -ono^nl  obligation  indobtodnesa 
O-  c i °’y  1 net  exceed  teen  tv  nor 

centum  of  tho  aeaesseb  valuation.'*" 

Eonds  issued  under  authority  of  those  sections  are  ro -is to rod 

"■  th°  0tate  »«  P^cImIo  s M 

uocuian  ooQt>,  supra, 

achoo’l  m'is?  “*  k0  thy  authority  to  invest 

acnool  iund.3  -n  the  rovonuo  bonds  provided  a or  b^  hnrMrn-  ?7 
Of  Article  VT  nr  i-v,n  r?1  ,3*»  ,J?Col°i:  27 


oi  nruxcle  s/I  of  tho  Constitution  of  1045 
follows J 


r.hich  roads  as 


''Any  city  or  incorporated  torn  or  village 
11i  |fl'a  £'tat>o,  veto  of  f our-oovontha 
°;‘-  l,il°  Qualified  doctors  thereof  vot-np- 
wioroon,  may  issue  and  soil  its  no.-oti-  ' 
aole  interest  bonriny  rovonuo  bonds  for 
tne  ourposo  of  pay  in;-;  all  or  par  t of  the 
cost  of  purchas  l.-v  cone  true  tin-,  oxtond- 

in;;  or  improving  any  rovonuo  pro&uc ! ny 
water,  yaa  or  electric  1:1.- hi  works,  hout- 
j..u. , or  pov.or  olrtn ts , or  airports,  to  bo 
oviujd  exclusively  by  tho  municipality, 
tno  cost  of  oparaf.cn  and  maintenance 
arc-  tho  principal  a no  a to rest  of  tho 
bonds  to  oo  payable  solely  from  the' 
revenues  derived  by  tho  nunicioa.Uty 
from  tho  operation  of  such  utility.5’ 


The  hi:  souri  Supreme  Court,  ir,  tho  case  oi 
0izv  “ *;4fcon  V.  Smith,  104  S.v;.  (2d)  302,  had 
consideration  tho  Question  of  tho 
bonds  issued  by  author! tv  of 


tllO 


registration 
d Section  27. 


5 to to  ox  rol. 
before  it  for 
of  revenue 
t 1 . c . 500 , 


court,  in.  pass  in;;;  on  this  particular  question,  eaidi 

"It  io  perfectly  clour  that  Sections  5303, 
ooOb  can  have  no  reference  .to  revenue 
bonds . They  relate  solely  to  hoods  eay- 
aol^  ttirou.qh  tho  collection  of  taxes.  It 
is,  choral  ora , impossible  to  harm on i tio 
Ui'jji  with  nect'. on  3506 , if  the  latt  -r  bo 
applied  to  rovonuo  bonds i:-n 

Spoakins  further  on  the  quest  on  of  tho  reason  that  revenue 
ionc-3  wore  not  required  to  oc  ro.qlatorod  by  the  5 tube  Auditor 
unuor  said  Soot :«i  B30S,  t Ha  court  nofio  this  further  otSe- 


j.2-«.  0,  F«  Prousso 


thus  accord- 
ro'.i:.  tration 
in  tho  oxer- 
3 l ciders 
roll  understood 
la  not  to  bo 
1 a.nanifof.'t 


n Tho  prof sr rod  position 
ed  to  bonds  validated  through 
.by  tho  eta  to  auditor,  pay  a bio 
else  of  tho  taxing  powor,  tho 
tho roof  bo Inc  nos sen sod  of 
and.  loop;  dofinod  rewoclles , 
extended,  in  tho  ab/.buco  o: 
legislative  Intent  so  to  do,  to  another 
and  different  tyoe  of  security  not  Con- 
or liability  1 i thin  tho 
of  those  terms,  and  to 
the  payment  of  which  tho  taxiiv;  power  my 
not  bo  plodded , and  tho  i::  suin.  body  does 
not  a; too  to  pay  oxcoot  out  of  rovenuos , 
raid  thus  undo  wholly  dependent  upon  the 
successful  opoi'Ati 


stitutinp;  a debt 
ordinary  moan 


of 


the  utility  iia- 
1 moved  with  tho  proceeds  /' 


nay  not  bo  invo:  tod 


From  tills  opinion,  wo  think  there  is  no  ou o 
county  and  township  school  £unu« 
revenue  bonds  auth  riuod  by  said  c-uct 
fo e caiis o such  bonds  are  not  reyistorod  and 
State  Auditor. 

' OOhC'JLidb..!.bh 


itil 


tho 


but  that 

in 

7 of  Article  VI 
approved  hv  tho 


From  the  foro{;oiah,  it  is  tho  opinion 


oi 


depart  lout 


that : (1)  county  and  township  school  funds  may  not  bo  invo s tod 

in  county  hospital  bonds,  and"  (2)  that  tho  county  and  township 
school  funds  nay  he  invested  it:  city  or  school  district  sonde 


;chool  fluids  nay 
of  such  county,  provided 
rods  to  rod  by  the 
R.5.  Ho.  1059. 


;u  a. 


bonds  havo  boon  approved  and 


its  Auditor  as  is  required  by  A act  ion  5300, 
Kocpcctf ully  oubni tied , 


-rr\;-  ■’  rr'P'Y 
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Attorney  General 
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PAROLE : 

CRIMINAL  LAW: 
INTERSTATE  COMPACT: 


Authorities  of  State  of  Florida  may  retake 
parolee  in  this  state  under  interstate  compact 
for  violations  committed  subsequent  to  this 
state  becoming  a signatory  to  said  compact. 


August  2,  1947 


Board  of  Probation  and  Parol© 
State  of  Missouri 
Jefferson  City,  Missouri 

Attention*  Mr.  Donald  YJ.  Bunker 
Executive  Sooretary 


Gentlemen* 

This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion  whioh  for  sake  of  brevity  we  are  restating. 

Ae  we  understand  the  facta  in  your  request.  Rose  Lair 
was  oonviotod  of  robbery  with  a dangerous  and  deadly  weapon 
in  the  State  of  Florida,  and  on  Maroh  10,  1941,  was  sentenced 
to  serve  10  years  in  the  otato  penitentiary  at  Ralford, 
Florida*  Thereafter,  on  May  13,  1942,  she  was  released  on 
parole  by  the  Florida  authorities  and  the  Missouri  Board  of 
Probation  and  Parole  accepted  supervision  of  said  parolee# 

She  was  to  remain  on  parole  until  March  10,  1951.  Thereafter, 
on  several  ocoaslons,  she  violated  the  terms  of  her  parole 
and  the  Board  of  Probation  and  Parole  reported  such  viola- 
tions to  the  Florida  authorities  and  rooommendod  revocation 
of  said  parole  and  her  return  to  Florida.  Thereupon,  she 
filed  a petition  for  writ  of  habeas  corpus  in  the  Court  of 
Criminal  Corrections , Division  No.  2,  City  of  St.  Louis, 
Missouri,  and  that  court  sustained  said  writ  In  Deoember, 

1946,  whereupon  she  was  advised  by  her  counsel  that  she 
should  continue  to  report  to  your  St.  Louis  office  in  accor- 
dance with  the  parole  regulations f but  she  has  repeatedly 
refused  and  has  not,  as  of  the  date  of  your  request,  reported 
to  said  of floe  although  she  is  in  St.  Louie,  Missouri. 

You  now  Inquire  if  under  the  oompaot,  for  such  violations 
of  the  parole  and  regulations  of  your  board,  subsequent  to 
Missouri  becoming  a signatory  state  and  upon  your  notifying 
the  proper  authorities  in  the  3tate  of  Florida,  whioh  like- 
wise is  a signatory  to  said  compact,  may  the  proper  accredited 
officers  of  the  State  of  Florida  enter  Missouri  and  re-take 
said  parolee  without  any  formalities  other  than  establishing 
their  authority  and  the  Identity  of  the  parolee* 

The  73rd  Congress,  Second  Session,  on  June  6,  1934, 
enaoted  Publio  Law  No.  293,  48  Stats.  909,  18  U*S,G,A.  7, 
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Section  420,  wherein  Congress  gave  its  conaent  to  two  or  more 
states  to  enter  Into  agreements  or  compacts  for  cooperative 
effort  and  mutual  assistance  in  the  prevention  of  crime, 
which  act,  the  basis  for  this  state  entering  into  a compact. 
Is  authorized  under  Section  46,  page  737,  laws  of  Missouri 
1945*  Said  Section  420  reads: 

"The  consent  of  Congress  is  hereby  given 
to  any  two  or  more  States  to  enter  into 
agreements  or  compacts  for  cooperative 
effort  and  mutual  assistance  in  the  pre- 
vent ion  of  crime  and  in  the  enforcement 
of  their  respective  criminal  laws  and 
policies,  and  to  establish  such  agencies, 
joint  or  otherwise,  as  they  may  deem 
desirable  for  making  effective  such 
agreements  and  compacts,” 

Under  Section  46,  page  737,  Laws  of  Missouri  1945,  the 
63rd  General  Assembly  authorized  the  Governor  of  this  state 
to  enter  into  a compact  with  other  states  pursuant  to  the 
foregoing  act  of  Congress  consenting  to  such  compacts,  which 
reads  j 

• ' ' 

’ "The  governor  is  hereby  authorized  and 
directed  to  enter  into  a compact  on 
behalf  of  the  state  of  Missouri  with 
any  and  all  other  states  of  the  United 
States  legally  joining  therein  and  pur- 
suant to  the  provisions  of  an  act  of  the 
congress  of  the  United  States  of  America 
granting  the  consent  of  congress  to  any 
two  or  more  states  to  enter  into  agree- 
ments or  compacts  for  cooperative  effort 
and  mutual  assistance  in  the  prevention 
of  crime  and  for  other  purposes,  which  * 

compact  shall  have  as  its  objective  the 
permitting  of  persons  placed  on  probation 
; or  released  on  parole  to  reside  in  any 
other  state  signatory  to  the  compact 
assuming  the  duties  of  visitation  and 
supervision  over  such  probationers  and 
parolees;  permitting  the  extradition  and 
/:  transportation  without  interference  of 
prisoners,  being  re-taken,  through  any  • 

’*  and  all  states  signatory  to  said  compact 
under  such  terms,  conditions  * rifles  and 
regulations,  and  for  such  duration  as  in 
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the  opinion  of  the  governor  of  this  state 
shall  be  necessary  and  proper** 

Thereafter,  on  April  3,  1947,  in  conformity  with  Section 
46,  supra,  the  Governor  of  this  state  entered  into  a compact 
with  all  other  signatories  of  said  compact.  The  compact 
executed  by  Governor  Phil  M*  Donnelly  is  the  uniform  type 
executed  by  all  other  states  a party  thereto.  It  specifically 
provides  under  Section  6 thereof  that  said  compact  shall  be- 
come operative  immediately  upon  its  execution  by  any  state  as 
between  it  and  any  other  state  or  states  so  executing j that  , 
when  executed,  it  shall  have  the  full  force  and  effect  of 
laws  within  such  states. 

Section  3 of  said  compact  further  authorizes  any 
accredited  officers  of  a sending  state  at  any  time  to  enter 
and  re-take  any  person  on  probation  or  parole  without  the 
necessity  of  extradition  proceedings.  Furthermore,  the 
decision  of  the  sending  state  that  to  re-take  a parolee  is 
conclusive.  Section  3 reads t 

"That  duly  accredited  officers  of  a send- 
ing state  may  at  all  times  enter  a receiv- 
ing state  and  there  apprehend  add  retake 
any  person  on  probation  or  parole.  For 
that  purpose  no  formalities  will  be  required 
other  than  establishing  the  authority  of 
the  officer  and  the  identity  of  the  person 
to  be  retaken.  4 All  legal  requirements  to 
obtain  extradition  of  fugitives  from  justice 
are  hereby 1 expressly  waived  on  the  part  of 
the  states  party  hereto,  as  to  such  persons. 

The  decision  of  the  sending  state  to  retake 

a person  on  probation  or  parole  shall  be  

conclusive  upon  and  not  reviewable  within 
the  receiving  states  Provided,  however. 

That  if  at  the  tirao  when  a state  seeks  to 
retake  a probationer  or  parolee  there  should 
be  pending  against  him  within  the  receiving 
state  any  criminal  chargo,  or  he  should 
be  suspected  of  having  committed  within 
such  a state  a criminal  offense,  he  shall 
not  be  retaken  without  the  consent  of  the 
receiving  state  until  discharged  from  prose- 
cution  or  from  imprisonment  for  such  offense," 

Such  compacts  as  executed  by  the  Governor  of  this  state 
have  been  held  constitutional  on  most  all  grounds  imaginable. 
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See  Ex  Parte  Tenner,  128  P,  (2d)  538,  l,o,  341,  342,  343, 
wherein  the  court  said* 

’’The  administration  of  parole  is  an 
integral  part  of  criminal  Justice,  having 
as  its  object  the  rehabilitation  of  those 
convicted  of  crime  and  the  protection  of 
the  community.  Unquestionably  such  re- 
habilitation of  a parolee  may  often  be 
facilitated  by  transferring  him  to  another 
state,  with  now  surroundings  and  better 
opportunities  for  employment.  It  Is  ap- 
parent, however,  that  the  succosb  of,  such 
out-of-state  transfers  requires  adequate 
control  and  intelligent  supervision  of  pa- 
rolees during  the  period  of  their  readjust- 
ment to  civil  life,  And  from  the  stand- 
point of  the  protection  of  society,  there 
is  sound  reason  for  an  agreement  between 
.States  that  the  authority  over  parolees 
should  follow  thorn  across  state  lines. 

The  knowledge  on  the  part  of  the  out-of- 
state  paroloe  that  he  may  summarily  be  re- 
turned to  prison  for  any  violation  of  the. 
rules  which  ho'  has  agreed  to  obey  undoubt- 
edly is  an  effective  check  upon  any  inclina- 
tion to  violate  parole. 

“The  compact  represents  the  social  policy 
of  both  California  and  Washington  in  this 
regard.  It  is  an  agreement  for  coopera- 
tive effort  and  mutual  assistance  in  the 
prevention  of  crime  and  in  the  enforcement 
of  the  criminal  lav/s  of  each  state  within 
the  contemplation  of  the  federal  legisla- 
tion and  therefore  does  not  violate  the 
prohibition  of  the  Constitution  c oncoming 
, / compacts  between  states, 

” Nor  does  the  act  of  the  respondent  deprive 
the  petitioner  of  his  liberty  without  due 
process  of  law  in  violation  of  the  Fourteenth 
Amendment  to  Jdie  United  States  Constitution, 

He  had  his  day  in  court  when  he  was  tried 
and  convicted  of  a felony  and  sentenced 
to  a maximum  term  of  five  years  in  the 
Washington  State  Penitentiary,  The  parole 
which  he  accepted  was  granted  upon  th.o 
express  condition  that  the  Board  of  Prison  , 
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Terms  and  Paroles  Jmay  at  any  time  within 
its  discretion  and  without  notice  cause 
the  parolee  to  bo  returned  to  the  said  in- 
stitution to  serve  the  full  maximum  sentence 
or  any  part  thereof**  One  convicted  of 
crime  has  the  right  to  reject  an  offer  of 
parole,  but  once  having  elected  to  accept 
parolo,  the  parolee  is  bound  by  the  express 
terms  of  his  conditional  release*  In  ro 
Peterson,  14  Cal*  2d  82,  92  P*  2d  890* 

"The  most  serioU3  question  presented  by 
the  petitioner  is  his  contention  that 
articlo  IV,  section  2,  clause  2,  of  the 
United  States  Constitution  providing  for 
the  extradition  of  criminals  and  tho  act 
of  Congress  carrying  that  constitutional 
provision  into  effect  constitute  tho  sole 
method  by  which  a parolee  whose  parole 
has  boon  revoked  may  bo  ro turned  to  the 
state  in  which  ho  was  convicted*  The 
Constitution  provides i" 

-{s-  « *::•  « 4?  « -* 

"Except  for  section  2 of  article  IV  of  the 
Constitution,  there  would  bo  no  quostlon 
concerning  the  right  of  states  to  provide, 
by  their  joint  agreement,  for  tho  roturn 
of  a certain  class  of  fugitives,  subject, 
of  course,  to  tho  constitutional  provision 
regarding  Interstate  compacts,  » * 


"The  existence  of  an  Independent  method 
of  securing  the  roturn  of  out-of-state 
parolees  does  not  conflict  with  nor  render 
inoffootual  tho  federal  laws  with  relation 
to  extradition.  The  federal  mothod  of 
extradition  Is  always  present  and  may  be 
invoked  when  necessary  to  secure  the  right 
to  roturn  of  the  fugitive  to  tho  demanding 
state*  Also  stato3  not  party  to  the  inter- 
state compact  aro  froa  to  Invoke  that  pro- 
cedure to  secure  tho  return  of  fugitive 
parolees.  And  if  a state  has- o loo tod  to 
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follow  the  federal  procedure  and  claim  the 
constitutional  guarantee,  the  fugitive  of 
course  has  the  right  to  insist,  on  habeas 
corpus,  that  the  procedure  conform  to  the 
federal  law.  Similarly  the  parolee  detained 
under  the  interstate  compact  has  the  right 
to  ecanplain,  by  means  of  habeas  corpus,  if 
that  law  is  not  complied  with  by  the  auth- 
orities. But  no  right  exists  on  the  part 
of  the  parolee,  whose  parole  has  been  re- 
voked, to  claim  that  ho  may  only  be  removed 
by  the  method  of  his  choosing.  And  sine© 
the  statute  applies  uniformly  to  all  parolees 
from  states  party  to  the  compact,  the  peti- 
tioner may  not  complain  that  the  statute 
deprives  him  of  the  equal  protection  of 
the  laws*  (See  cases  cited.)  * # # ” 

Therefore,  it  appears  that  the  only  question  now  to  be 
determined,  since  you  specifically  state  the  parolee  has 
positively  violated  the  conditions  of  hor  parole  subsequent 
to  this  state  executing  the  foregoing  compact  and  the  State 
of  Florida  revoking  said  parole  and  re-taking  said  parolee, 
does  the  taking  of  said  Rose  Lair  by  virtde  of  said  compact 
executed  under  and  by  virtue  of  Section  46,  page  73y,  Laws 
of  Missouri  1945,  and  the  act  of  Congress  consenting  to 
such  action  by  the  Legislature  as  heretofore  referred  to, 
amount  to  said  compact  and  law  operating  retrospectively. 

And  if  such  be  the  case,  can  said  parolee  be  re-takan  by 
the  proper  officials  of  the  State  of  Florida  without  extra- 
dition proceedings.  * 

Under  Article  I,  Section  13  of  the  Constitution  of 
Missouri  1946,  the  General  Assembly  is  prohibited  from  enact- 
ing ex  post  facto  laws  and  said  amendments  prohibit  the 
passage  of  any  law  impairing  obligations  of  contracts,  or 
retrospective  in  operation,  or  making  any  irrevocable  grant 
of  special  privileges  or  immunities.  Said  amendment  roads s 

’’That  no  ©x  post  facto  law,  nor  law  im- 
pairing the  obligation  of  contracts,  or 
retrospective  in  its  operation,  or  making 
any  irrevocable  grant  of  special  privileges 
or  immunities,  can  be  enacted,” 

\ ' • ' 

Retroactive  and  retrospective  have  been  regarded  as 
synonymous . In  Graham  Paper  Company  vs.  Gehner,  59  S.W.  (2d) 
49,  l.c.  50,  the  Supreme  Court  of  Missouri,  on  banc,  defined 
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eaid  words  In  the  following  manner* 

"The  plaintiff  bases  its  contention  on  the 
literal  reading  of  the  amended  statute  which 
provides  that  there  shall  be  levied  and  col- 
lected ’for  the  calendar  year  1927*— all  of 
it— an  JLnoome  tax  of  1 per  cent*  on  only 
the  proportional  amount  of  the  total  Income 
derived  from -business  done  within  thle 
state,  and  so  the  statute  reads,  To  this 
the  defendants  reply  that  such  amended 
statute  did  not  go  into  effect  till  July 
3,  1927,  and  therefore  could  not  work  any 
change  in  the  income  tax  law  as  to  the 
basis  or  mode  of  computing  the  tax  till 
after  that  date,  and  that  to  hold  otherwise 
:V>  and  in  accordance  with  plaintiff *s  conten- 
tion, the  amendment  is  ‘retrospective  in 
its  operation*  and  in  contravention  of 
section  15,  article  2,  of  our  Constitution, 

"Defendants  are  clearly  correct,  A new  or 
ah  amendment  of  ah  existing  statute  which 
reaches  back  and  creates  a new  or  different 
obligation,  duty,  or  burden  which  did  not 
exist  before  the  new  law  itself  became 
effect iva,  or  which  makes  the  obligation 
or  burden  begin  at  a date  earlier  than  the 
date  of  going  into  effect  of  the  law  it- 
self, is  retroactive  in  its  operation  and 
unconstitutional,  A law  is  retroactive  in 
its  operation  when  it  looks  or  acts  back- 
ward from  its  effective  date,  and  if  it 
has  the  same  effect  as  to  past  transactions 
or  considerations  as  to  future  ones,  then 
it  is  retrospective,  Leete  v.  State  Bank, 
115  Mo.  184,  198,  21  S.W,  788, 

"In  Bartlett  v.  Ball,  142  Mo.  28,  36,  43 
S.W.  783,  785,  this  court  said*  *Nor  is 
it  to  be  forgotten  that  retrospective  laws 
are  forbidden,  eo  nomine,  by  our  state 
constitution;  and  when  this  is  the  case  it 
is  immaterial  whether  or  not  the  act  inter- 
feres' with,  vested  rights . Cooley,  ConrET" 
Dim.  (6th  Ed.)  pp.  454,  455;  Black,  Gohst. 
Law,  par.  197,  p.  543.  There  is  nothing. 
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however,  in  the  section  whioh  gives  indi- 
cation of  other  than  prospective  operation* 

If  it  did,  it  would  contravene  the  consti- 
tution, # * # But  it  is  not  thought  that 
the  section  under  consideration  was  Intended 
to  affect,  obstruct  or  defeat  the  inchoate 
dower  right  of  a wife,  or  such  right  when 
"it  becomes  absolute  in  a widow  by  reason 
of  her  husband fs  death* f This  statement 
of  the  law  is  approved  in  Bartlett  v. 

Tinsley,  175  Mo,  319,  332,  75  S*W.  143, 

"Much  this  same  question  came  before  this 
court  in  Smith  v*  Lirckx,  283  Mo.  188, 

198,  223  S,W.  104,  106,  11  A.L.R.  510. 

In  that  case  the  Legislature  of  1919,  Laws 
1919,  p,  718,  amended  the  then  existing 
income  tax  law  so  as  to  increase  the  rate 
from  one-half  of  1 per  cent*  to  l£  per 
cent,  and  made  the  same  applicable  to  the 
entire  year  of  1919,  beginning  January  1st, 
though  the  amended  law  did  not  go  into 
effect  till  August  7,  1919,  being  ninety 
days  after  the  adjournment  of  that  Legisla- 
ture^ This  court  there  held  that  this 
legislative  act  attempting  to  increase 
the  rate  of  taxation -so  as  to  cover  a 
period  prior  to  the  date  the  law  itself 
went  into  effect  was  plainly  rotroaotive 
in  its  operation  and  the  increased  rate 
could  not  apply  to  that  portion  of  the 
year  1919  prior  to  its  effective  date, 
though  the  act  plainly  .specified  that  It 
should  be y applied  to  the  entire  year  1919, 
This  court,  after  quoting  with  approval  the 
definition  of  * retrospective  laws r given 
in  Reed  v.  Swan,  133  Mo,  100,  108,  34  S,W, 
483,  said*  * Applying  the  above  definition 
to  so  much  of  the  amendment  of  1919  as  under- 
took to  assess  an  additional  1 per  cent, 
upon  that  portion  of  the  not  income  for 
the  calendar  year  of  1919,  which  was  received 
by  appellant  prior  to  the  going  into  effect  / 
of  said  amendment,  we  are  clearly  of  the 
opinion  that  it  Mdld  create  a new  obligation 
or  impose  a new  duty”  in  regard  thereto, 
and  that  the  amendment  does  to  that  extent 
operate  retrospectively,  and  is  in  violation 
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of  the  above-mentioned  constitutional  in- 
hibition against  retrospective  laws , * It 
was,  therefore,  held  that  the  income  tax 
for  1919  then  in  controversy  should  be 
computed  under  the  old  law  for  the  portion 
of  the  year  1919  prior  to  the  date  the 
amendment  of  1919  went  into  effect  and 
tinder  the  amended  law  for  the  remainder 
of  that  year,0  ■ 

Also  In  Wilson  vs.  New  Mexico  Lumber  & Timber  Company, 

01  P,  (2d)  61,  l,c,  62,  the  court  said* 

"In  order  for  claimant  to  come  under  the 
amended  act,  said  act  would  have  to  receive 
a retroactive  construction, 

" *As  applied  to  statutes  the  words  "retro- 
active" and  ,,rQtrospective,,  may  be  regarded 
as  synonymous  and  may  broadly  be  defined 
as  having  reference  to  a state  of  things 
existing  before  the  act  in  question,  A 
retrospective  law  may  be  defined  more 
specifically  as  one  "which  is  made  to 
affect  acts  -or  transactions  occurring 
before  it  came  into  effect,  or  rights  al- 
ready accrued,  and  which  imparts  to  them 
characteristics,  or  ascribes  to  them 
effects,  which ‘were  not  Inherent  in  their 
nature  in  the  contemplation  of  the  law  as 
It  stood  at  the  time  of  thoir  occurrence," 

Black  on  Interpretation  of  Laws,  247,* 

Ashley  v.  Brown,  198  N.C,  369,  151  S,E* 

725,  727,” 

By  the  very  toms  of  the  compact  executed  by  the  Governor 
of  this  state  providing  that  said  compact  shall  become  opera- 
tive immediately  upon  its  execution  and  furthermore.  Section 
46,  supra,  nowhere  indicating  said  act  or  compact  shall  act 
retroactively,  unquestionably  it  must  have  been  the  intention 
of  the  Legislature  and  the  Governor  for  said  compact  to  act 
prospectively.  In  all  probability,  had  the  authoritiea  in 
Florida  attempted  to  re-take  said  parolee  for  violations  com- 
mitted prior  to  tills  state  becoming  a party  to  said  compact, 
it  would  have  been  considered  acting  retrospectively;  however, 
since  both  states,  Florida  and  Missouri,  are  now  signatories 
of  said  compact  and  said  parolee  has  violated  the  conditions 
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Of  her  parole  subsequent  thereto*  certainly  the  authorities 
of  the  State  of  Florida  by  reason  of  such  subsequent  viola- 
tions may  ro-take  said  parolee. 


CONCLUSION 


Therefore,  It  Is  the  opinion  of  this  department  that  the 
compact  executed  by  the  Governor  of  this  state  on  April  3, 

1947,  is  valid  and  constitutional  and  for  violations  committed 
by  Rose  Lair,  a parolee  from  the  State  of  Florida,  subsequent 
to  Missouri  becoming  a signatory  to  said  compact,  the  authorities 
of  the  State  of  Florida,  upon  revocation  of  3ald  parole,  may 
enter  this  state  and  ro-take  parolee  by  merely  showing  auth- 
ority of  the  of  floor  and  identifying  said  parolee  to  "be 
taken  as  provided  in  tho  compact  to  which  both  states  are 
parties  thereto. 


Respectfully  submitted. 


AUDREY  R.  HAMMETT,  Jr, 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 


AHHiVLM 


\ 

V 


.^COUNTY  TREASURER: 


In  counties  of  third  class,  except  counties 
und dr  township  organization,  treasurer  not 
entitled  to  one-half  of  one  percent  for  dis- 
bursing school  money  in  addition  to  his  regular 
salary . 


March1  5,  194^. 

/*> 


Mr.  B.  E.  Ragland 
Chief  Clerk 

State  Auditor* e Office 
Jefferson  City,  Missouri 


\ 


Dear  Mr.  Ragland: 


lour  letter  of  recent  date  asking  for  an  opinion  of  this 
office  reads  as  follows: 


•House  Bill  No.  7^0,  enacted  by  the  63rd 
General  Assembly,  provides  for  the  compen- 
sation of  county  treasurers  in  counties  of 
the  3rd  class,  except  counties  under  town- 
ship organisation. 

•Section  10400  of. House  Bill  No.  494 > enacted 
by  the  63rd  General  Assembly,  provides  in 
part  ’and  the  county  treasurer  shall  be  al- 
lowed such  compensation  for  his  services  as 
the  county  court  may  deem  advisable,  not  to 
exceed  one-half  of  one  per  cent  of  all  school 
moneys  disbursed  by  him,  and  to  be  paid  out 
of  the  county  treasury.’ 

•We  request  your  official  opinion  advising 
us  whether  or  not  the  county  treasurers  can 
receive  any  compensation  under  provisions  of 
House  Bill  No.  494,  in  addition  to  compensation 
provided  for  in  House  Bill  No.  7$0." 


The  question  in  your  letter  is,'  can  the  County  Treasurer 
receive,  in  addition  to  his  compensation  provided  for  in  House 
Bill  No.  780,  Section  I38OO.3,  additional  fees  as  provided  for 
in  House  Bill  No.  494 » Section  10400. 


Mr*  B.  E.  Ragland 


Section  13800. 3 of  House  Bill  Ho*  780,  passed  by  the  63rd 
General  Assembly  and  approved  March  7,  1946,  reads  as  follows t 

"The  county  treasurers  in  counties  of  the 
third  class  of  this  State,  except  counties 
under  township  organization,  shall  receive 
for  their  services  annually,  to  be  paid  out 
of  the  county  treasury  in  equal  monthly  in- 
stallments at*  the  end  of  each  month  by  a 
warrant  drawn  by  the  county  court  upon  the 
county  treasury,  the  following  sums:  In 
counties  having  less  than  7,500  inhabitants, 
the  sum  of  $1,300;  in  counties  having  more 
•than  7,500  inhabitants  and  less  than  10,000 
the  sum  of  #1,400;  in  counties  having  more 
than  10,000  inhabitants  and  not  more  than 
12,500,  the  sum  of  $1,500;  in  counties  having 
more  than  12,500  inhabitants  and  not  more  than 

15.000  the  sum  of  $1,800;  in  oounties  having 
more  than  15,000  inhabitants  and  not  more  than 

20.000,  the  sum  of  $2,200;  in  counties  having 
more  than  20,000  Inhabitants  and  not  more  than 

25.000  the  sum  of  $2,400;  In  counties  having 
more  than  25,000  inhabitants  and  not  more  than 

30.000,  the  sum  of  $2,400;  in  counties  having 
more  than  30,000  inhabitants  but  not  more  than 

35.000,  the  sum  of  $2,750,  in  counties  having 
more  than  35,000  .inhabitants  but  not  more  than 

40.000,  the  sum  of  $3,200;  and  In  counties 
having  more  than  40,000  Inhabitants,  the 
sum  of  $3,500;  provided,  salaries  set  out 
and  prescribed  in  this  section  shall  be 

In  lieu  of  any  other  or  additional  salaries, 
fees,  commissions  or  emoluments  of  whatsoever 
kind  for  county  treasurers  in  all  oounties 
of  this  state  to  which  this  section,  by  its 
terms,  applies,  the  provisions  of  any  other 
statute  of  this  state  to  the  contrary  notwith- 
standing: Provided  however  that  this  increase 
in  compensation  shall  not  apply  during  their 
present  terms  of  office •" 

Section  10400  of  House  Bill  No,  494,  passe'd  by  the  same 
General  Assembly  and  approved  March  25,  1946,  reads  as  follows 

"The  county  treasurer  in  each  county  shall 
be  the  custodian  of  all  moneys  for  school 
purposes  belonging  to  the  different  districts. 
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until  paid  out  on  warrants  duly  laauad  by  order 
of  the  board  of  directors  or  to  the  treasurer  • 
of  some  town,  city  or  consolidated  school  dis- 
trict, as  authorized  by  this  ohapter,  exoept 
In  oounties  having  adopted  the  township  organ- 
isation law.  In  which  oounties  the  township 
trustee  shall  be  the  oustodlan  of  all  sohool 
moneys  belonging  to  the  township,  and  be  sub- 
ject to  corresponding  duties  as  the  oounty 
treasurer)  and  said  treasurer  shall  pay  all 
orders  heretofore  legally  drawn  on  township 
olerka,  and  not  paid  by  suoh  township  olerks, 
out  of  the  proper  funds  belonging  to  the 
various  districts)  and  on  his  election,  before 
entering  upon  the  duties  of  his  offloe,  he 
shall  give  a surety  company  bond,  with  suffi- 
cient security,  in  the  probable  amount  of 
sohool  moneys  that  shall  oome  Into  his  hands, 
payable  to  the  State  of  Missouri,  to  be  ap- 
proved by  the  county  court,  and  paid  by  the 
county  court  out  of  the  oounty  common  sohool 
funds,  conditioned  for  the  faithful  disburse- 
ment, according  to  law,  of  all  suoh  moneys  as 
shall  from  time  to  time  oome  into  his  hands) 
and  on  the  forfeiture  of  suoh  bond  It  shall 
be  the  duty  of  the  oounty  clerk  to  oollcot 
the  same  for  the  use  of  the  schools  in  the 
various  distrlots*  If  suoh  oounty  clerk  shall 
neglect  or  refuse  to  proseoute,  then  any  free- 
holder may  oause  prosecution  to  be  instituted* 

It  shall  be  the  duty  of  the  county  oourt  in  no 
oase  to  permit  the  county  treasurer  to  have  In 
his  possession,  at  any  one  time,  an  amount 
of  sohool  moneys  over  the  amount  of  the 
security  available  in  the  bond)  and  the 
oounty  treasurer  shall  be  allowed  suoh  com- 
pensation for  his  aervloes  as  the  oounty 
court  may  deem  advisable,  not  to  exceed  one- 
half  of  one  percent  of  all  sohool  moneys 
disbursed  by  him,  and  to  be  paid  out  of  the 
oounty  treasury)  Frovlded  that  the  oounty 
treasurer  In  any  county  of  the  third  class 
or  fourth  class  may  furnish  either  a personal 
or  surety  bond  and  in  case  a surety  bond  is 
required  by  the  county  oourt  in  said  oounty, 
said  surety  bond  shall  be  paid  for  by  said 
oounty. H 

In  order  to  reach  a proper  understanding  of  your  question 
and  solve  the  problem,  it  is  necessary  that  we  go  baok  to  the 


3 


Mr.  8 *ii*  Ragland 


origin  of  what  waa  Section  13800,  R,  S.  Missouri,  as  amended  in 
1941,  and  the  clause  in  Section  10400,  R*  S.  Missouri,  1939, 
which  permits  the  county  court  to  allow  to  the  treasurer  for 
disbursing  school  moneys  not  to  exceed  one-helf  of  one  per  cent 
of  the  amount  disbursed,  to  be  paid  out  of  the  county  treasury* 

i 

The  statute  providing  for  the  pay  for  the  county  treasurers 
was  first  enacted  in  1855  (Laws  of  Missouri  1855,  page  523)* 

This  law  provided  that} 

"He  shall  be  allowed  for  his  services  under 
this  act,  such  compensation  as  may  be  deemed 
just  and  reasonable*" 

This  statute  with  slight  amendment  remained  the  law  of  the 
state  until  1941,  when  it  was  repealed  by  the  61st  General  Assem- 
bly,. Laws  of  Missouri  1941,  page  534*  The  section  as  it  was 
before  it  was  repealed  read  as  follows} 

"Unless  otherwise  provided  by  law,  the 
County  Court  shall  allow  the  treasurer 
for  his  services  under  this  article  suoh. 
compensation  as  may  be  deemed  just  and  * 
reasonable,  and  cause  warrants  to  be  drawn 
therefor*" 

In  1941  the  General  Assembly  for  the  first  time  specifically 
fixed  the  amount  to  be  paid  county  treasurers,  and  for  all  intents 
snd  purposes  the  1941  law  is  identical  with  House  Bill  780,  because 
it  fixed  the  amounts  and  provided  that  such  amounts  would  be  In 
lieu  of  all  other  additional  salaries,  fees,  commissions  or  emolu- 
ments of  whatsoever  kind,  the  provisions  of  any  other  statute  to 
the  oontrary  notwithstanding*  Prom  a reading  of  the  above  history 
it  will  be  seen  that  the  pay  of  the  oounty  treasurers  as  it  now  is 
fixed  cane  into  exlstanoe  in  1941* 

The  section  of  the  law  in  House  Bill  494  giving  to  the 
oounty  treasurer  compensation  for  the  disbursement  of  school  moneys 
first  appeared  in  the  law  of  this  state  in  1865,  Laws  of  Missouri 
1865,  page  170*  This  statute  has  been  carried  down  through  the 
years  Intact  except  that  the  percent  that  may  be  allowed  has  been 
changed  from  time  to  time* 

The  question  is  therefore  presented  whether  a later  law  which 
Is  intended  to  cover  the  entire  field  repeals  by  implication  an 
earlier  law  relating  to  the  same  subject  matter  when  there  is  no 
conflict  or  inconsistency  between  the  two  laws* 

We  believe  the  rule  is  aptly  stated  in  Banker  v*  Paulhaber, 

94  Mo.  430,  6 3.  W*  372,  l.o*  439  and  440  as  follows} 
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"«■  * « The  two  statutes  should  be  so  con- 

strued as  that  both  may  stand  If  possible* 

Repeals  by  implication  are  not  favored  by 
the  courts  for  cogent  and  sufficient  reasons 
not  necessary  to  repeat,  and  the  prior  law 
is  to  be  upheld  if  the  two  acts  may  well 
subsist  together,  * # * * * # * «•  « * * 

ft  . # <«■  , ft  ft  ft  H-  i**  -ii-  ft  i»'  <«•  ft  4s-  ftr  t!“  <(■’  ft  ft  ft 

In  order  that  the  latter  shall  operate  a 
repeal  of  the  former,  the  two  acts  must  be 
irreconcilably  inconsistent,  or  it  must 
clearly  appear  that  the  legislature  Intended 
By  the  latter  act  to  prescribe  "the  only  rule 
that  slhould  govern  in  the  base  provided  for* 

* — ( tJnders coring  outs) 

What  was  said  in  Meriwether  v.  hove,  167  Mo.  514,  67  S.W. 
250,  we  believe  is  especially  apropos  to  the  question  In  the 
Instant  case  when  Judge  Marshall  said,  l.o.  520s 

"The  intention  to  repeal  the  old  law  and  to 
substitute  a new  and  sufficient  system  In 
place  of  the  old  law  is  therefore  perfectly 
plain*  It  is  argued,  however,  that  there 
is  no  necessary  repugnancy  between  the  old 
and  the  new  systems,  that  both  can  stand 
together,  and  therefore  there  is  no  repeal 
by  implication!  or,  otherwise  stated,  that 
the  courts  can  not  imply  an  intention  of 
the  lawmakers  to  repeal  the  old  and  leave 
only  the  new  system.  The  answer  to  this 
is  afforded  by  the  Act  of  1897  itself,  for 
the  lawmakers  have  left  nothing  to  implica- 
tion or  to  be  inferred,  as  to  their  inten- 
tlonr-they  distinctly  declare  that  the  Act 
of  1897  was  enacted  for  the  purpose  of 
*taklng  the  plaoe  of  statutes  which  failed 
tiTtalir  object.1  *•  « ¥¥  ¥'"«  '»  # % ¥ «• 

[Underscoring  ours) 

The  statute  under  discussion  in  the  case  above,  stated  that 
its  purpose  was  to  take  the  place  of  statutes  which  failed  in 
their  object.  House  Bill  #780  provides  that  the  statute  is  to 
take  the  place  of  all  laws  whloh  relate  to  the  compensation  or 
fees  of  county  treasurers.  Therefore,  we  believe  it  is  apparent 
that  House  Bill  #780  repealed  all  other  laws  relating  to  compen- 
sation of  county  treasurers  and  it  is  the  sole  statute  to  which 
county  treasurers  look  in  order  to  determine  their  pay. 
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A question  might  Arise  as  to  the  effect  of  the  repeal  and 
re-enactment  by  the  63rd  General  Assembly  in  1946  of  the  two 
statutes  under  discussion*  The  title  to  House  Bill  Ho*  780 
provides  as  follows} 

11  AH  ACT  to  provide  for  the  compensation 
of  eounty  treasurers  in  counties  of  the 
third  olass,  except  counties  under  town- 
ship organization,  and  to  repeal  an  act 
of  the  Sixty-first  General  Assembly*  ap- 
proved August  7,  1941*  and  found  at}  pages 
634  and  636  of  the  Laws  of  Missouri,  1941.” 

The  title  to  House  Bill  494  reads  as  follows; 

"AN  ACT  to  repeal  Section  10400,  Article  2, 

Chapter  72,  relating  to  schools  and  the 
county  treasurers  and  their  duties  and  bond 
required  as  custodian  of  school  moneys  and 
compensation  for  such  services,  and  to  enact 
a new  section  in  lieu  thereof  relating  to 
the  same  subject,  to  be  known  as  Section  10400." 

Prom  a reading  of  the  above  two  titles  it  will  be  seen  that 
Houee  Bills  Nos.  780  and  494  merely  repqal  and  re-enact  existing 
laws  * 

A reading  of  the  two  bills  discloses  that  the  purpose  of  the 
Legislature  in  repealing  and  re-enacting  the  acts  was  to  amend 
those  acts.  It  will  be  noted  that  the  provisions  now  under  consid 
eration  were  left  substantially  as  they  were  before  1943.  As  to 
the  effect  of  the  action  of  the  63rd  General  Assembly  of  1946,  we 
believe  the  rule  is  aptly  stated  in  the  syllabus  in  the  case  of 
Collins  v*  Twellman,  126  3.  W,  2d  231  wherein  it  is  said; 

"Where  two  conflicting  statutes  had  been 
repealed  and  re-enacted  without  substan- 
tial change , fact  that  the ; earlier  statute* 
as  re-enacted,  became  effective  subsequent  to 
effective  date  of  act  re-enacting  the  later 
, of  the  two  statutes  was  without  effect,  as 
respects  which  of  the  statutes  was  controlling. 

Mo.  St.  Ann.  Secs.  13097*  13767,  pp.  4165, 

6978." 

Therefore,  the  only  effect  that  the  repeal  and  re-enactment 
had  as  to  the  provisions  now  undex*  discussion  was  to  continue 
the  provisions  as  they  were  before  such  repeal  and  re-enactment. 
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CONCLUSION 


At,  therefore,  ia  the  opinion  of  this  department  that  the 
County  Treasurer,  in  counties  of  the  third  olass  not  under  town- 
ship organization,  ia  only  entitled  to  his  salary  as  provided 
for  in  Section  13800.3  of  house  Bill  No,  780  of  the  Raws  of  19*5* 
and  is  not  entitled  to  any  compensation  for  disbursing  the  school 
moneys  as  provided  in  Section  3.0400  of  House  Bill  No,  494,  Laws 
of  1945, 


Respectfully  submitted 

.•  .4 


ARTHUR  H.  0»£L£FK 
Assistant  Attorney  General 


APPROVED 


TT^TTTPaYEoR 

Attorney  General 

AfcO'KtMA 
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SCHOOLS : * 

COUNTY  SCHOOL  FUND: 
COUNTY  COURT: 


County  court  is  not  authorized  to  pay  an 
agent  for  procuring  insurance  or  collecting 
on  delinquent  school  fund  loans* 


May  13,  1947 


FILED 


/M 


Honorable  Charles  H,  Rehffl 
Prosecuting  Attorney 
Ste.  Genevieve  County 
Ste.  Genevieve,  Missouri 

Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date  regarding 
an  official  opinion  rendered  by  Mr#  3.  V*  Medling,  Assistant 
Attorney  General,  in  November,  1937,  which  held  that  the  county 
court  could  employ  an  agent  to  procure  insurance  and  collect  on 
delinquent  school  fund  loans.  Your  letter  reads  as  follows: 

"In  November,  1937,  Mr*  3.  V.  Medling,  As- 
sistant Attorney  General,  rendered  an  opinion 
in  answer  to  a question  raised  by  Mr*  W.  P. 

Wilkerson,  then  Prosecuting  Attorney  of  Scott 
County,  Missouri.  It  was  to  the  effect  that 
the  County  Court  had  a right  to  .hire  and  to 
pay  out  of  the  School  Fund  Money,  a salary 
to  someone  they  appointed  to  procure  insur- 
ance and  collect  on  delinquent  school  fund 
loans.  As  you  know,  this  whole  set  up  has 
been  greatly  changed.  However,  o,ur  County 
Clerk  has  for  about  ten  years,  been  receiv- 
ing the  sum  of  $40*00  per  month  for  this 
purpose.  The  County  Court  is.  willing  to  con- 
tinue to  pay  this  amount;  however  they  would 
like  to  have  an  opinion  from  your  office  as 
to  the  legality  of  such  payments* 

T'In  view  of  the  above,  I would  rather  have  ' 
your  office  give  the  opinion,  without  any  ex- 
pression from  me." 

Section  10376  of  Senate  Bill  No.  162  of  the  63rd  General 
Assembly  provides  as  follows: 

"It  is  hereby  made  the  duty  of  the  several 
county  courts  of  this  state  to  collect  dili- 
gently and,  when  authorized  by  law,  to  in- 
vest securely  the  proceeds  of  all  moneys, 
stocks,  bonds  and  other  property  belonging 
to  or  accruing  to  the  county  school  fund. 
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On  and  after  the  effective  date  of  this  act, 
all  real  estate  loans  and  investments  now  be- 
longing to  the  county  school  funds,  except 
those  invested  as  hereinafter  provided,  3hall 
be  liquidated  without  extension  of  time  upon 
the  maturity  thereof,  and  the  proceeds  thereof 
and  the  money  then  on  hand  belonging  to  said 
school  fund  of  the  county  shall  be  reinvested 
in  registered  bonds  of  the  United  States,  or 
in  bonds  of  the  state,  or  in  approved  bonds  of 
any  city  or  school  district  thereof,  or  in  bonds 
or  other  securities  the  payment  of  which  is  ful- 
ly guaranteed  by  the  United  States  Government, 
and  shall  be  preserved  as  a county  school  fund; 
PROVIDED,  that  all  Interest  accruing  from  such 
reinvestment  of  the  county  school  fund,  the 
clear  proceeds  of  all  penalties,  forfeitures 
and  fines  collected  for  any  bfeach  of  the  penal 
laws  of  the  state,  the  net  proceeds  from  the 
sale  of  estrays,  and  all  other  money  lawfully 
coming  into  said  fund,,  shall  hereafter  be  col- 
lected and  distributed  annually  to  the  schools 
of  the  county  as  hereinafter  provided  in  this 
article. 

, * 

Section  IO3S3  of  Senate  Bill  No.  162  of  the  63rd  General 

Assembly  provides  as  follows; 

"On  and.  after  the  effective  date  of  this  act, 
all  real  estate  loans  and  Investments  now  be- 
longing to  the  capital  of  the  school  fund  of 
any  township,  except  those  invested  as  herein- 
after provided,  shall  be  liquidated  without  ex- 
tension of  time  upon  the  maturity  thereof,  and 
the  proceeds  thereof  and  the  money  then  on  hand 
belonging  to  said  capital  of  township  funds, 
shall  be  reinvested  in  registered  bonds  of  the 
United  States,  or  in  bonds  of  the  State,  or  in, 
approved  bonds  of  any  city  or  school  district 
thereof,  or  in  bonds  or  other  securities  the  pay- 
ment of  which  is  fully  guaranteed  by  the  United 
States  government;  Provided,  that  all  interest 
accruing  from  such  reinvestment  of  the  capital 
of  township  school  funds  and  all  other  moneys 
lawfully  coming  into  said  funds,  shall  hereafter 
be  collected  and  distributed  annually  for  tbe 
use  of  schools  in  any  townships  or  parts  of  town- 
ships in  the  county  as  hereinafter  provided  in 
this  article.” 
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Both  Section  10376  and  Section  10363,  quoted  above,  became 
effective  November  26,  1945*  Under  the  provisions  of  these  sec- 
tions it  is  clearly  the  duty  of  the  county  court  to  invest  all 
moneys  received  from  real  estate  loans  in  the  securities  speci- 
fied in  such  sections,  and  the  county  court  obviously  has  no 
power  to  pay  the  county  clerk  or  any  other  agent  for  anything 
such  agent  may  do  in  regard  to  the  investment  of  such  moneys  in 
the  securities  listed. 

Section  IO364B,  Laws  of  Missouri,  1943 , page  $60,  provided 
that  when  a school  fund  loan  on  real  property  was  made  after  the 
effective  date  of  such  section,  which  was  November  22,  1943,  the 
borrower  should,  before  such  loan  was  made  and  at  all  times  during 
the  term  of  the  loan  (which  loan  could  not  exceed  five  years  under 
the  provisions  of  Section  IO364,  Laws  of  Missouri,  1943»  page  660), 
insure  the  buildings  on  the  real  estate  on  which  the  loan  was  made, 
and  Section  IO364B  further  provided  that  the  county  court  should 
require  that  such  insurance  be  maintained  by  the  borrower.  This  is 
a duty  placed  directly  on  the  county  court. 

Since  the  county  court  has  the  duty  of  seeing  that  the  insur- 
ance is  maintained,  the  county  court  is  not  authorized  to  procure 
insurance  on  such  buildings,  and  since  this  is  true,  the  county 
court  cannot  pay  an  agent  for  procuring  insurance  on  such  buildings. 

The  duty  of  the  county  court  in  seeing  that  the  borrower  main- 
tains insurance  on  such  buildings  applies  also  to  loans  made  before 
November  22,  1943,  which  loans  matured  between  November  22,  1943, 
and  November  26,  1945,  since  Section  IO364B  applies  to' such  loans 
if  they  have  been  renewed,  a renewal,  in  effect,  being  a new  loan. 

Loans  made  before  November  22,  1943,  which  have  not  yet  ma- 
tured, were  made  under  the  provisions  of  Section  10364,  R»  S.  Mo, 
1939,  which  section  was  repealed  by  Senate  Bill  No.  162,  effective 
November  26,  1945,  which  provided  that  when  money  from  the  county 
school  fund  was  loaned,  such  loan  had  to  be  secured  by  a mortgage 
on  real  estate  in  the  county  of  a value  double  the  amount  of  the 
loan,  with  a bond,  and,  if  deemed  necessary,  the  county  court  could 
require  personal  security  on  such  bond,  and  provided  further  that  a 
person  accepted  as  security  should  own  property  in  an  amount  equal 
to  that  loaned,  in  addition  to  all  his  debts,  and  that  such  property 
must  be  free  from  execution,  and  provided  further  that  the  bond 
should  be  to  the  county,  and  that  upon  failure  of  the  principal  of 
the  bond  to  give  additional  security  when  lawfully  required,  as  pro- 
vided in  Section  10366,  R.  S.  Mo.  1939,  which  was  repealed  in  1943, 
the  principal  and  interest  should  become  due  forthwith.  This  duty 
was  placed  on  the  county  court  to  provide  ample  security  for  the 
repayment  of  the  loan. 

The  provision  that  additional  security  could  be  required,  and 
if  not  furnished,  that  the  principal  and  interest  would  be  forth- 
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with  due  and  payable,  gives  the  county  court  the  right  to  require 
ample  security  for  the  loan. 

Although  the  county  court  was  not  required  to  see  that  the 
borrower  procure  and  maintain  insurance  on  buildings  on  real 
estate  on  which  county  school  funds  were  loaned,  the  county  court 
could  have  required  such  a provision  be  written  in  the  mortgage 
on  the  property  given  by  the  borrower. 

Since  the  statutes  placed  on  the  county  court  the  duty  of 
seeing  that  ample  security  was  provided  for  the  loan,  and  since 
the  county  court  may  require  additional  security  if  deemed  neces- 
sary, no  authority  exists  for  the  county  court  to  procure  insur- 
ance on  buildings  on  real  property  on  which  school  funds  were 
loaned  prior  to  November  22,  1943 > which  loans  have  not  yet  ma- 
tured, and,  therefore,  no  authority  exists  for  the  county  court 
to  pay  an  agent  for  procuring  insurance. 

Section  103&5,  Laws  of  Missouri,  1943,  page  $80,  which  sec- 
tion applies  to  loans  on  real  property  made  from  county  school 
funds  after  November  22,  1943,  provides  as  follows: 

"Every  mortgage  taken  under  the  provisions 
of  this  chapter  shall  be  in  the  Ordinary  form 
of  a conveyance  in  fee,  shall  recite  the  bond, 
and  shall  contain  a condition  that  if  default 
shall  be  made  In  payment  of  principal  or  in- 
terest or  any  part  thereof,  at  the  time  when 
they  shall  severely  become  due  and  payable, 
according  to  the.  tenor  and  effect  of  the  bond 
recited,  and  shall  contain  the  further  condi- 
tion that  if  the  borrower  fail  at  any  time 
during  the  existence  of  the  loan  to  keep  the 
buildings,  if  any,  on  the  real  estate  insured 
against  loss  by  fire  and  windstorm,  with  loss 
payable  or  mortgage  clause  attached  to. policy 
in  favor  of  the  county,  that  the  sheriff  of 
the  county  may,  upon  giving  twenty  days*  no- 
tice of  the  time,  place  and  property  to  be 
sold,  by  publication  in  some  newspaper  pub- 
lished in  the  county,  if  there  be  one  pub- 
lished, and  if  not,  by  at  least  six  written 
or  printed  handbills,  put  up  in  different  pub- 
lic places  in  the  county,  without  suit  on  the 
mortgage,  proceed  to  -sell  the  mortgaged 
premises  or  any  part  thereof,  to  satisfy  the. 
principal  and  interest,  and  make  bn  absolute 
conveyance  thereof,  in  fee,  to  the  purchaser, 
which  shall  be  as  effectual  to  all  intents  and 
purposes  as  if  such  sale  and  conveyance  were 
made  by  virtue  of  a judgment  of  a court  of 
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competent  jurisdiction  foreclosing  the  mort- 
gage, In  all  cases  of  loan  of  school  funds 
in  the  various  counties,  the  expense  of 
drawing  and  preparing  securities  therefor, 
and  of  acknowledging  and  recording  mortgages, 
including  the  fees  of  all  officers  for  the 
filing,  certifying  or  recording  such  mort- 
gages, and  other  securities,  shall  be  paid 
by  the  borrower  respectively.” 

Section  103&5,  R*  S.  Mo,  1939,  which  section  applied  to 
loans  on  real  property  made  from  county  school  funds  prior  to 
November  22,  1943,  provides  as  follows? 

’’’Every  mortgage  taken  under  the  provisions 
of  this  chapter  shall  be  in  the  ordinary 
form  of  a conveyance  in  fee,  shall  recite 
the  bond,  and  shall  contain  a condition  that 
if  default  shall  be  made  in  payment  of  prin- 
cipal or  interest,  or  any  part  thereof,  at 
the  time  when  they  shall  severally  become 
due  and  payable,  according  to  the  tenor  and 
effect  of  the  bond  recited,  the  sheriff  of 
the  county  may,  upon  giving  twenty  days’  no- 
tice of  the  time  and  place  of  sale,  by  pub- 
lication in  some  newspaper  published  in  the 
county,  if  there  be  one  published,  and  if 
not,  by  at  least  six  written  or  printed, hand- 
bills, put  up  in  different  public  places  in 
the  county,  without  suit  on  the  mortgage, 
proceed  and  sell  the  mortgaged  premises,  or 
any  part  thereof,  to  satisfy  the  principal 
and  interest,  and  make  an  absolute  conveyance 
thereof,  in  fee,  to  the  purchaser,  which 
shall  be  as  effectual  to  all  intents  and  pur- 
poses as  if  such  sale  and  conveyance  were 
made  by  virtue  of  a judgment  of  a court  of 
competent  jurisdiction  foreclosing  the  mort- 
gage, In  all  cases  of  loan  of  school  funds 
in  the  various  counties,  the  expense  of  draw- 
ing and  preparing  securities  therefor,  and 
of  acknowledging  and  recording  mortgages, 
including  the  fees  of  all  officers  for  the 
filing,  certifying  or  recording  such  mort- 
gages and  other  securities,  shall  be  paid  by 
the  borrowers  respectively.” 

From  the  provisions  of  these  two  sections,  it  is  clear  that 
upon  default  in  the  payment  of  principal  or  interest  on  loans 
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made  on  real  estate  from  county  school  funds,  the  mortgage  can 
be  foreclosed,  Since  the  mortgage  can  be  foreclosed  upon  non- 
payment of  the  principal  or  interest,  a method  of  enforcing 
payment  has  been  provided  by  law,  and  the  county  court  has  no 
power  to  pay  an  agent  to  collect  such  loans. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  a county  court 
is  not  authorized  to  pay  the  county  clerk  or  any  other  agent 
for  procuring  insurance  on  buildings  on  real  property  on  which 
loans  from  county  school  funds  are  to  be  made,  nor  to  pay  the 
county  clerk  or  any  other  agent  to  collect  county  school  fund 
loans,  / 


Respectfully  submitted, 


APPROVED: 


C,  B,‘  BURNS,  Jr. 

Assistant  Attorney  General 


rirmr 

Attorney  General 
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schools: 

/ BOARD  OF  DIRECTORS: 
.'/'VACANCIES : 


Determination  of  whether  or  not  a vacancy  exists 
in  a school  board  in  a consolidated  district  due  to 
a member's  refusal  to  serve  or  neglect  of  duty  is 
to  be. made  by  school  board.  Before  such  determina- 
tion is  made  member  should  be  notified  and  given  a 
chance  to  defend  himself. 


December  3,  1947 


Mrs.  Ada  Reynolds 
County  Superintendent  of  Schools 
Randolph  County 
Huntsville,  Missouri 


Dear  Mrs.  Reynolds: 


This  is  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 

MI  would  also  appreciate  a ruling  on  the 
following: 

% 

’*1  have  a six  director  school  board  in  a 
Consolidated  district.  One  director, 
elected  this  last  April,  has  not  attended 
the  meetings  and  has  refused  to  do  so  on 
notice.  The  school  board  have  notified 
him  by  either  telephone  or  personal  visit 
of  each  meeting..  He  made  the  statement 
that  he  wouldn’t  have  anything  to  do  with 
it  and  they  need  not  expect  him  to  come. 

After  repeated  notices  the  board  met  and 
declared  his  office  vacant  due  to  negli- 
gence of  duty  and  appointed  another  board 
member  to  take  his  place.  Did  the  board 
act  within  their  legal  rights  and,  if  not, 
what  should  have  been  the  legal  procedure 
in  this  case?" 

Section  10463,  R.  3.  Mo.  1939,  provides  as  follows: 

"The  government  and  control  of  such  town 
or  city  school  district  shall  be  vested  in 
a board  of  education  of  six  members,  who 
shall  hold  their  office  for  three  years  and 
until  their  successors  are  duly  elected  and 
qualified,  and  any  vacancy  occurring  in 
said  board  shall  be  filled  in  the  same  man- 
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ner  and  with  like  effect  as  vacancies  oc- 
curring in  boards  of  other  school  districts 
are  required  to  be  filled,  and  the  person 
appointed  shall  hold  office  till  the  next 
annual  meeting,  when  a director  shall  be 
elected  for  the  une.xpired  term,” 

Section  10423,  R.  3,  Ko.  1939,  provides  as  follows: 

'If  a vacancy  occur  in  the  office  of  di- 
rector, by  death,  resignation,  refusal  to 
serve,  repeated  neglect  of  duty  or  removal 
from  the  district,  the  remaining  directors 
shall,  before  transacting  any  official  busi- 
ness, appoint  some  suitable  person  to  fill 
such  vacancy;  but  should  they  be  unable  to 
agree,  or. should  there  be  more  than  one 
vacancy  at  any  one  time,  the  county  super- 
intendent of  public  schools  shall,  upon  no- 
tice of  such  vacancy  or  vacancies  being' 
filed  with  him  in  writing,  immediately  fill 
the  same  by  appointment,  and  notify  said 
person  or  persons  in  writing  of  .such  appoint- 
ment; and  the  person  or  persons  appointed 
under  the  provisions  of  this  section  shall 
comply  with  the  requirements  of  section 
10421,  and  shall  serve  until  the  next  annual 
school  meeting. n 

While  Section  10463  does  not  specifically  state  the  facts 
necessary  to  create  a vacancy  in  the  board  of  directors  of  a 
consolidated  school  district,  this  department  has  held  in  a long 
line  of  opinions  that  the  provisions  of  Section  10423,  with  re- 
gard to  the  facts  necessary  to  constitute  a vacancy  in  the  board 
of  directors  of  a common  school  district,  apply  also  to  consoli- 
dated school  districts. 

The  question  to  be  decided,  then,  is  whether  the  determina- 
tion that  the  person  elected  as  director  has  refused  to  serve 
or  has  repeatedly  neglected  his  duties,  or  both,  and  that  a va- 
cancy exists,  is  to  be  made  by  the  remaining  members  of  the 
school  board  or  by  a court  of  law. 

In  the  case  of  State  ex  rel,  v»  Harper,  30  3.  W,  (2d)  349, 
the  Supreme  Court  of  Missouri,  in  ruling  on  the  validity  of  the 
appointment  of  a school  board  member  which  had  been  made  by 
three  alleged  members  of  the  school  board,  held  that  the  pur- 
ported appointment  was  invalid  because  of  the  fact  that  the  ap- 
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pointment was  not  made  at  a meeting  at  which  a quorum  of  the 
legal  members  of  the  school  board  was  present.  While  the  court 
in  that  case  did  not  directly  rule  that  the  school  board  was 
the  proper  body  to  determine  the  fact  that  a vacancy  existed  or 
did  not  exist  because  of  "abandonment  or  refusal  to  act"  by  a 
member  of  the  board,  we  believe  that  by  its  holding  in  that  case 
the  Supreme  Court  impliedly  recognized  that  the  school  board  did 
have  this  right  when  a quorum  of  the  legal  members  of  the  school 
board  make  such  a determination. 

We  also  believe  that  it  was  the  intent  of  the  Legislature 
in  passing  what  is  now  Section  10423,  R.  S.  Mo.  1939,  that  the 
determination  of  whether  or  not  a vacancy  exists  is  to  be  made 
by  the  school  board.  This  is  clearly  shown  to  be  correct  by  that 
part  of  Section  10423  providing,  "the  remaining  directors  shall, 
before  transacting  any  official  business,  appoint  some  suitable 
person  to  fill  such  vacancy."  This  quoted  provision,  placing  the 
duty  upon  the  school  board  to  make  the  appointment  before  trans- 
acting any  official  business,  obviously  moans  that  the  existence 
of  the  vacancy  is  to  be  determined  and  the  appointment  made  as 
soon  as  the  vacancy  occurs.  If  the  question  of  whether  or  not  a 
vacancy  exists  were  to  be  determined  by  the  courts,  the  time  con- 
sumed by  such  determination  would  unnecessarily  delay  the  trans- 
action of  official  business  by  the  board.  ‘'While  it  may  be  true 
that  business  transacted  by  the  board  when  a vacancy  existed 
would  be  upheld  by  the  courts,  it  still  was  the  intention  of  the 
Legislature,  as  shown  by  such  quoted  language,  that  the  vacancy 
should  be  immediately  filled.  The  only  body  that  could  make  this 
determination  before  the  board  proceeded  with  official  business 
would  be  the  board  itself, ' 

However,  we  believe  that  before  the  determination  can  be 
made  by  the  board  that  a vacancy  exists,  the  board  should  give 
reasonable  notice  to  the  person  who  is  alleged  to  be  refusing  to 
serve  or  to  be  neglecting  his  duties,  and  that  a hearing  must  be 
afforded  such  person  so  that  he  may  explain  or  refute  any  facts 
which,  if  not  explained  or  refuted,  would  justify  the  school 
board’s  determination  that  the  office  is  vacant  and  the  appoint- 
ment of  another  person  to  fill  the  vacancy. 

In  the  case  of  Commonwealth  v.  Gibbons,  196  Pa.  97,  the 
Supreme  Court  of  Pennsylvania  had  before  it  the  question  of 
whether  or  not  notice  and  a hearing  should  be  provided  under  a 
law  reading  as  follows: 

"If  any  person  having  taken  upon  himself  the 
duties  of  his  office  as  (school)  director, 
shall  neglect  to  attend  any  two  regular  meet- 
ings of  the  board  in  succession  unless  de- 
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tained  by  sickness  or  prevented  by  absence 
from  the  district;  ...  the  directors  pres- 
ent shall  have  oower  to  declare  his  seat  on 
the  board  vacant,  and  to  appoint  another  in 
his  stead  to  serve  until  the  next  regular 
election." 

The  court  said,  1.  c.  100-101: 

"There  is  another  equally  conclusive  reason 
why  no  ouster  can  be  declared  at  the  second 
meeting.  The  act  does  not  make  absence  from 
two  regular  meetings  necessarily  a cause  for 
ouster,  but  only  * unless  detained  by  sick- 
ness or  prevented  by  absence  from  the  dis- 
trict.* Conceding  that  the  burden  of  show- 
ing such  excuse  would  be  upon  the  absent  mem- 
ber, he  would  nevertheless  be  entitled  to 
notice  and  an  opportunity  to  be  heard  to 
present  it  and  this  could  not  be  afforded 
without  a subsequent  meeting.  The  act  is 
highly  penal  in  that  it  permits  a few  in- 
dividuals, liable  to  be  governed  .by  personal 
feeling,  as  is  intimated  not  only  by  the 
learned  judge  in  this  case  but  also  in 
kulich  v.  Bowman,  supra,  from  the  same  coun- 
ty, to  oust  by  summary  proceedings  the  offi- 
cer duly  chosen  by  the  electors  to  represent 
them  in  their  school  matters.  The  act  there- 
fore must  be  strictly  construed,  and  every 
step  in  the  proceedings  must  clearly  appear 
to  have  been  regular  and  within  the  authority 
conferred  by  the  statute." 

Under  the  principles  laid  down  in  the  above  quoted  decision 
of  the  Pennsylvania  Supreme  Court,  we  believe  it  necessary,  in 
order  for  the  board  to  make  a determination  of  the  fact  that  a 
vacancy  exists,  to  give  notice  of  the  hearing  to  the  person  whose 
office  is  sought  to  be  vacated,  and  to  hold  a hearing  at  which 
such  person  may  be  permitted  to  explain  or  refute  facts  which, 
if  not  explained  or  refuted,  would  justify  the  board  in  declar- 
ing a vacaiicy. 


GObdnUolOM 


It  is  the  opinion  of  this  department  that  the  determination 
of  the  fact  that  a vacancy  does  or  does  not  exist  in  the  office 
of  director  of  the  school  board  of  a consolidated  district,  due 
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to  a member’s  refusal  to  serve  or  neglect  of  duty,  is  to  be 
made  by  the  school  board. 

It  is  further  the  opinion  of  this  department  that  before 
such  determination  is  made,  the  member  whose  office  is  sought 
to  be  vacated  should  be  given  notice  and  allowed  to  present 
any  facts  that  he  may  have  in  his  defense  at  a hearing  to  be 
held  by  the  board. 


Respectfully  submitted. 


C.  E.  BURRS , Jr. 

Assistant  Attorney  General 


APPROVED: 


J.  E.  f 

Attorney  General 


CBB:HR 
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COUNTY  COURT:  County  court  may  allow  up  to  $500.00  P®*\ 

annum  to  county  clerk  for  payment  of  addl- 
COUNTY  CLiiRK:  tional  compensation  to  deputies  and 

assistants  * 

( . 
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February  19,  1947 


Mr.  Allen  Hols ton 
Prosecuting  Attorney 
Lancaster,  Missouri 

Dear  Sir: 


This  department  is  in  receipt  of  your  request  for 
an  official  opinion  whioh  reads  as  follows: 


"The  county  court  of  Schuyler  comity  has  called 
on  me  as  proseouting  attorney  for  information 
that  I am  not  sure  that  1 oan  give  correctly. 

My  conclusion  Is  not  in  harmony  with  an  opinion 
written  by  an  assistant  to  General  Mciittriok. 

The  question  Is  this: 

"This,  Schuyler,  county  is  a ceunty  of  fourth 
cI&bs.  House  bill  No.  766  (I  believe  1 have 
the  number  correctly)  Is  a substitute  for  Seo. 
13455,  as  amended  by  Laws  of  1949,  page  874, 
making  that  statute  applicable  to  counties  of 
this  class. 

* 

"This  statute  and  bill  provides  that  in  counties 
of  this  class  a fixed  salary  of  $600.00  per  year, 
and  then  provides  a further  sum  of  $500.00  per 
year  may  ba  paid  for  naosssary  additional  clerical 
hire,  and  further  provides  that  such  sum  oan  only 
be  used  for  clerical  hire,  and  further  provides 
that  the  county  court,  before  allowing  such  addi- 
tional salary,  shall  determine  that  the  work  to 
be  done  by  such  clerk  or  clerka  demands  or  requires 
such  extra  remuneration. 

"It  will  be  difficult,  if  not  impossible,  for 
this  county  to  get  a competent  deputy  for  th# 
salary  of  *600.00  per  year,  and  it  is  very  neoes- 
sary  that  thia  county  have  a deputy  County  dark. 

"A  somewhat  similar  question  was  submitted  to  your 
predecessor.  General  MoKittriok,  and  was  answered 
by  Mr.  B.  Richards  Creech  on  Dec.  27,  1943,  and 
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* 


the  opinion  referred  to  aays  that  it  is  the 
opinion  of  the  department,  briefly  stated  that 
the  statute  (Laws  of  1943)  requires  that  this 
extra  salary  can  only  be  paid  to  some  one  who 
is  not  already  a deputy  clerk*  1 am  informed 
that  our  state  auditor  has  in  some  way  notified 
our  county  dark  that  he,  the  auditor,  will 
follow  the  opinion  written  by  Mr*  Creech* 

"As  it  is  immediately  imperative  that  our  oounty 
have  a full  time  deputy  clerk,  and  at  my  sug- 
gestion, our  county  court  has  made  an  order  find- 
ing that  suoh  clerical  work  requires  additional 
compensation,  approving  the  appointment  of  a 
deputy,  and  fixing  her  salary  at  v87.60  per  month 
until  and  unless  there  be  a contrary  adjudication, 
or  unless  and  until  your  department  rules  to  the 
contrary* 

"The  principal  basis  for  my  opinion  is  derived 
from  the  wording  of  this  House  hill  768,  where, 
olose  to  the  last  paragraph  it  reads j 'Provided 
further,  that  the  county  court  shall  determine 
that  the  work  required  to  be  done  by  such  clerk 
or  clerks  demands  or  requires  suoh  extra  remunera- 
tion*. The  basis  of  the  opinion  written  by  M r. 
Creech,  as  I understand  him,  is-  that  the  statute 
requires  extra  help»  while  the  law  says  that  the 
court  must  find  that  the  work  to  be  done  requires 
such  extra  remuneration. 

"'Since  our  clerk  seems  to  be  unable  to  get  a com- 
petent deputy  for  #600.00  per  year,  and  without 
extra  compensation,  it  seems  clear  to  me  that  our 
court  Is  fully  justified  in  making  its  finding 
that  such  extra  remuneration  is  necessary.  The 
only  question  in  my  mind,  that  is  to  my  own 
satisfaction,  is  whether  or  not  some  one  in  addi- 
tion to  the  regular  clerk  must  be  employed,  or 
whether  the  regular  deputy  can  draw  this  pay  for 
such  extra  service." 

House  Committee  Substitute  for  House  Bill  //768  enacted 
by  the  63rd  General  Assembly  and  approved  by  the  Governor 
provides  for  the  compensation  for  the  clerk  of  the  County 
Court  in  counties  of  the  fourth  class.  The  act  further 
provides  for  the  employment  of  deputies  and  clerks  in 
said  office  and  fixes  their  compensation,  which  authority 
is  set  forth  in  Seotlon  5 as  follows: 
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"The  clerk  of  the  county  court  in  counties 
of  the  fourth  class  shall  be  entitled  to 
employ  deputies  and  assistants  and,  for 
such  deputies  and  assistants,  shall  receive 
the  following  sums:  In  counties  having  a 
population  of  less  than  7,500  the  sum  of 

ijj>600 } ■»'»•  *!',  •!»  v iv  it  i'c  •>,  •;  v.  ■$;  v.  ■}!  it  if 

it  it  i.  a jr- 


provided  that  the  county  court  in  all 
counties  of  the  fourth  class  may  allow  the 
county  clerk,  in  addition  to  the  amount 
herein  specified  for  deputies  or  assistants 
hire,  a further  sum  not  to  exceed  *>500  per 
annum  to  be  used  solely  for  clerical  hire 
to  be  determined  by  the  county  court  of  such 
county;  and  provided  further  that  the  county 
court  shall  determine  that  the  work  required 
to  be  done  by  such  clerk  or  clerks  demands 
or  requires  such  extra  remunerat ion , n 
(Underscoring  our si 


Schuyler  County  according  to  the  last  decennial 
census  has  a population  of  6,627  and  therefore  falls  with- 
in the  class  mentioned  in  the  statute  above. 


An  opinion  of  this  department  rendered  by  a previous 
Attorney  General  to  Honorable  Charles  A,  Prather,  Memphis, 
Missouri, held  under  a law  enacted  by  t*he  1943  General  Assem- 
bly, which  law  was  for  the  purpose  of  this  opinion  identi- 
cal with  House  Bill  #768,  as  follows: 

"1)  It  is  the  opinion  of  this  department  that 
if  a County  Co.urt  in  exercising  their  discretion 
allowed  a County  Clerk  an  additional  sum  of 
money,  not  to  exceed  the  sum  of  ^500  per  annum, 
to  be  used  solely  for  clerical  hire  as  is  pro- 
vided in  section  13433  Laws  of  Missouri  1943, 
page  874,  that  such  clerical  help  must  be  dif- 
ferent individuals  than  his  deputies  or  assist- 
ants, and  must  not  have  any  official  power  or 
authority  as  deputies  or  assistants  to  the 
county  clerk  for  the  reason  that  the  compensa- 
tion of  the  deputies  and  assistants  is  other- 
wise provided  for  in  said  section," 

In  reconsidering  the  above  opinion  we  reach  the  con- 
clusion that  it  does  not  correctly  state  the  law  relating 
thereto  for  reasons  hereinafter  set  forth. 


Senate  Bill  #483  enacted  by  the  63rd  General  Assem- 
bly sets  forth  the  duties  of  the  clerk  of  the  County  Court 
and  Section  10  of  said  bill  provides  in  part  as  follows:  , 
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"is very  clerk  of  a county  court  shall  keep  an 
accurate  record  of  the  orders,  rules,  and 
proceedln  s of  the  county  court,  and  shall 
make  a complete  alphabetical  index  thereto} 
issue  and  attest  all  process,  when  required  by 
law,  and  affix  the  seal  of  his  office  thereto; 
keep  an  accurate  account  of  all  moneys  coming 
into  his  hands  on  account  of  fees,  costs  or 
otherwise,  and  punctually  pay  over  the  same  to 
the  persons  entitled  thereto:  * * ■>;  * * 

It  will  be  seen  that  under  the  above  statute  that 
the  clerk  of  the  County  Court  has  certain  clerical  duties 
to  perform. 

Under  House  hill  #768,  supra,  the  county  clerk  is 
entitled  to  employ  deputies  and  assistants  and  may  be 
allowed  an  additional  amount  by  the  County  Court  to  be 
used  solely  for  clerical  hire,  if  the  County  Court  determines 
that  the  work  to  be  done  by  such  clerk  or  clerks  demands  or 
requires  such  "extra  remuneration." 

in  Bailentine's  Law,  page  364,  we  find  the  term 
deputy  defined  as  follows: 

"deputy  — A person  subordinate  to  a public 
officer  whose  business  and  object  is  to 
perform  the  duties  of  the  principal. 

One  who  occupies  in  the  right  of 
another,  and  for  whom  his  superior  shall 
answer," 

The  word  "assistant"  on  page  117  reads  as  follows: 

"The  word  is  universally  defined  as  one  who  aids, 
helps  or  assists.  In  the  absence  of  any  s tatutory 
provision,  the  assistant  never  acts  officially  for 
the  principal.  He  is  not  required  to  be  sworn  nor 
to  give  bond.  His  capacity  is  more  clerical  than 
otherwise.  The  word  is  far  from  being  synonymous 
with  * ddputy*  which  is  the  designation  of  a person 
who  is  appointed  to  act  for  another,  a substitute, 
a delegate,  an  agent," 

In  view  of  the  above  two  definitions,  a deputy  and 
an  assistant  in  the  office  of  the  clerk  of  the  County  Court 
aids  and  assists  the  clerk  in  carrying  out  his  duties  which 
includes  clerical  work. 

The  word  "clerk"  has  been  defined  in  Appeal  of 
Walker,  294  Pa.  385,  144  A.  288  as  "one  engaged  in  a form  of 
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clerical  work  like  bookkeeping,  copy,  transcribing,  letter 
writing,  tabulating,  etc*”  A like  definition  is  given  in  14 
C.J.S.,  page  1205  and  Amyot  v,  Caron,  88  N.II.  594,  190  A*  154. 

Therefore,  the  deputies  and  assistants  provided  for 
in  House  Hill  #768  for  whom  a definite  salary  is  provided  are 
also  clerks  and  if  the  County  Gourt  determines  that  the  work 
required  of  such  clerks  demands  ’’extra”  remuneration  then  it 
may  grant  iuch  extra  compensation.  The  word  extra  has  been 
defined  as  expressing  ”an  idea  of  something  beyond,  in  addi- 
tion to,  or  in  excess  of  what  is  due.”  Fullerton  v, .City  of 
Des  Moihes,  115  N,  W.  607, 

When  the  General  Assembly  provided  that  "extra” 
remuneration  be  paid,  it  obviously  meant  compensation  that 
was  to  be  paid  in  addition  to  some  other  pay  or  salary  already 
provided  for,  that  is  the  $600,00  allowed  the  deputies  and 
assistants, 

'Therefore,  we  believe  that  the  $500,00  extra  remunera- 
tion allowed  in  the  act  may  be  paid  to  augment  and  increase  the 
pay  of  the  deputies  or  assistants  in  the  office  of  the  clerk  of 
the  County  Court, 

CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that 
under  the  provisions  of  the  H.C.S.  for  House  Bill  #768,  enacted 
by  the  63rd  General  Assembly,  the  clerk  of  the  County  Court  in 
Counties  having  a population  less  than  7,500  shall  receive  the 
sum  of  $600,00  for  the  payment  of  the  salaries  of  deputies  and 
assistants.  Further,  if  the  County  Court  shall  determine  that 
the  work  required  to  be  done  demands  extra  remuneration,  then 
the  County  Court  may  allow  a further  sum  not  to  exceed  $500.00 
per  annum  to  pay  extra  remuneration  to  such  deputies  and  assist- 
ants. 

The  opinion  of  this  department  rendered  to  the  Honorable 
Charles  A.  Prather  of  Memphis,  Missouri,  on  December  27,  1943,  in 
so  far  as  it  holds  to  the  contrary  is  overruled. 

Yours  very  truly 


ARTHUR  M.  0 *Ki  EPE 

Assistant  Attorney  General 

APPROVED 


J.  E,  TAYLOR 
Attorney  General 
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County  not  liable  for  negligent  operation  of 
road  and  bridge  machinery  even  though  used 
in  work  optional  with  county. 


April  18,  1947 
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Honorable  Allen  Rolston 
Prosecuting  Attorney 
Schuyler  County 
Lancaster,  Missouri 


Dear  siri 


This  is  in  reply  to  your  letter  of  April  12,  1947, 
requesting  an  official  opinion  from  this  department,  which 
reads  as  follows: 

"uphuyler  county  owns  quite  a lot  and 
variety  of  road  machinery,  including 
maintainors,  graders  and  truck*.  This 
machinery  is  used  for  general  road  work 
in  this  county.  A large  part  of  the 
work  being  work  and  maintenance  required 
of  the  county  by  law,  but  quite  often 
this  machinery  is  used  for  road  or  bridge 
work  that  is  optional  with  the  county, 
that  is  work  that  is  not  expressly  required, 
but  also  being  work  that  is  not  prohibited. 

"The  question  is  whether  or  not  the  county 
would  be  liable  for  damages  arising  from 
the  negligent  operation  of  such  machinery 
while  it  is  being  used  in  such  optional 
work  or  work  that  is  not  required  to  be 
done  by  the  county, 

"I  feel  rather  familiar  with  the  rule 
that  the  state  cannot  be  held  liable  for 
damages  in  the  absence  of  a statute  or 
provision  of  the  constitution  making  it 
liable,  and  with  the  further  rule  that  in 
most  such  instances  the  county,  being  a 
political  subdivision,  is  only  acting  for 
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and  on  behalf  of  the  state,  and  that  the 
county  would  not  be  liable  for  damages 
Incurred  while  discharging  Its  obligatory 
duties,  but  I can  not  make  up  my  mind  as 
to  the  liability  of  the  county  when  It 
engages  in  work  that  it  is  not  required 
to  do,  and  would  very  much  like  to  have 
the  benefit  of  your  views  on  this  question* 

"The  case  of  Hannon  v.  The  County  of  St* 
Louis,  and  also  the  case  of  2oll  v.  St. 
Louis  County,  124  a*  W,  (2d)  1168,  touch  on 
this  question,  but  not  enough  to  make  it 
clear  to  me*  The  Hannon  case  is  reported 
in  62  Mo,  513, " 


The  specific  question  for  consideration  is  whether 
or  not  a county  is  liable  for  damages  arising  from  the  negligent 
operation  of  road  machinery  while  it  is  being  used  in  road  or 
bridge  work  which  is  not  expressly  required  to  be  done  by  the 
county, 

A public  corporation  or  quasi  corporation  which  per- 
forms governmental  functions  is  not  liable  in  a suit  for  negli- 
gence (Todd  v.  Curators  of  the  University  of  Missouri,  147  a » '.V . 
(2d)  1063).  This  view  is  followed  in  the  case  of  Reardon  v* 

Lt.  Louis  County,  36  Mo,  565,  1,  c,  561,  562: . 

"The  State  Legislature  has  given  to  the 
county  court  of  St,  Louis  county  certain 
powers  and  duties  in  respect  to  roads  and 
highways  in  that  county,  and  even  if  we 
admit  that  the  acts  of  the  Legislature  do 
fully  impose  upon  the  county  courts  the 
duty  to  construct  and  repair  and  keep  in 
good  order  the  bridges,  and  that  the  same 
acts  confer  upon  it  the  means  of  accomp- 
lishing that  duty,  by  the  levying  of  taxes 
upon  the  property  of  the  people  of  the 
county,  does  it  then  follow  as  a legal 
sequence  that  the  county  is  responsible  for 
special  damages  arising  out  of  neglect  in 
keeping  a road  or  bridge  in  proper  condition? 

The  duty  is  imposed  not  upon  the  county  but 
upon  the  county  court,  nor  has  the  county 
any  power  over  districts  and  overseers. 


# « * » * 
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•'The  cotint ies,  as  such,  have  no  control 
over  the  repair  of  roads}  they  choose 
the  county  court,  and  there  their  power 
ceases.  The  statute  gives  to  the  county 
court,  in  express  terms,  the  care  and 
superintendence  of  the  highways  and  bridges 
of  the  county,  and  confers  upon  it  all  the 
powers  requisite  to  the  execution  of  the 
trust;  and  it  derives  all  its  authority, 
not  through  the  county,  but  directly  from 
the  statute,  'The  county  has  no  authority 
to  give  any  direction  or  instruction  to  the  ~ 
county  court  as  to  the  proper  performance 
of  its  duty, 

“Upon  a whole  view,  therefore,  of  the  plain 
provisions  of  the  statute,  we  are  lea$i  ir- 
resistibly to  the  conclusion  that  no  such 
broad  and  onerous  obligations  rest  upon  the 
county,” 

If  such  quasi  corporations  are  to  be  held  liable  for 
negligent  Injury,  the  right  of  action  must  be  given  expressly 
by  statute.  And  a statutory  provision  providing  that  a public 
corporation  ”may  sue  and  be  sued”  does  not  authorize  a suit 
against  it  for  negligent  Injury  because  the  waiver  of  immunity 
for  liability  for  torts  of  officers  or  agents  of  the  state  Is 
quite  different  from  the  waiver  by  the  state  for  itself  or  its 
agents  of  Immunity  from  an  action  (Todd  v.  Curators  of  the 
University  of  Missouri,  supra).  In  the  present  case  we  find 
no  statutory  provision  authorizing  an  action  for  the  negligent 
operation  of- road  and  bridge  machinery* 

♦ 

Our  attention  is  directed  to  the  case  of  Hannon  v. 
County  of  St,  Louis,  62  Mo,  313,  where  the  court  said  at  pages 
316,  317  and  319: 

”In  the  view  we  have  taken  of  this  case, 

It  would  be  foreign,  alike  to  our  purpose 
and  the  facts  admitted  by  the  demurrer, 
to  question  the  correctness  of  the  propo- 
sition so  generally  concurred  in  elsewhere, 
asserted  in  Reardon  vs,  st,  Louis  County 
(36  Mo,  555)  ’that  quasi  corporations, 
created  by  the  legislature  for  the  purposes 
of  public  policy,  are  not  responsible  for 
the  neglect  of  duties  enjoined  on  them. 
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unless  the  action  13  given  by  the 
statute.’  But  * * # # ’This  rule 
of  law,  however.  Is  of  limited  appli- 
cation. « 


”■#  * * the  county  undertook  the  contract 
of  its  own  volition,  and  not  in  the  ob- 
servance of  a public  duty  Imposed  by 
general  law,  than  there  Is  no  refuge  from 
this  result;  that  the  county.  In  regard 
to  the  performance  of  that  contract,  must 
occupy  the  same  attitude  as  If  a mere 
private  corporation,  and  the  work  thus 
contracted  for  should  be  deemed  a private 
enterprise,  undertaken  for  Its  own  local 
benefit;  and  this  is  more  especially  the 
case  as  the  work,  at  the  time  of  the  oc- 
curence which  resulted  In  this  action, 
was  being  done  on  its  own  property, 

*'I  am  fully  aware  of  the  distinction  so 
generally  taken  by  the  authorities  between 
the  liability  of  municipal  corporations 
on  the  one  hand,  And  the  non-liability  of 
quasi  corporations  under  like  circumstances 
on  'tiie  other,  though  it  has  been  very 
shrewdly  observed  in  this  connection,  that 
'the  court  have  been  much  perplexed  respect- 
ing the  principle  on  which  to  rest  the 
distinction’  (Dill,  Muno , Corp.,  Sec,  764) s 
but  I think  it  may  with  safety  be  asserted, 
that  the  admitted  facts  of  this  case  disclose 
no  sound  reason  why  any  such  distinction 
should  be  taken  here,  nor  why  the  county, 
in  respect  to  Its  own  property,  should  not 
be  held  answerable  to  the  same  rules,  as 
would  certainly  prevail  were  a municipal  or 
private  corporation,  or  ah  individual,  a 
party  defendant.  * # *" 

Although  the  county  In  that  case  was  held  liable  for 
the  injury  of  the  plaintiff,  we  cannot  accept  It  as  authority 
in  the  present  situation  as  the  facts  are  distinguishable.  In 
the  Hazmon  case  the  county  was  in  the  process  of  laying  a water- 
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pipe  to  an  insane  asylum  maintained  by  the  county  when  the 
injury  occurred*  The  court  there  held  the  county  liable  to 
the  same  extent  and  under  the  same  conditions  as  a private 
corporation  because  it  was  exercising  a private  or  proprietary 
function  for  the  profit*  benefit  or  advantage  of  the  county, 
rather  than  the  public  at  large.  In  the  present  case  the  court 
was  not  acting  in  a private  or  proprietary  capacity  but  in  a 
governmental  function.  And  therefore  the  exception  or  limita- 
tion on  the  general  rule  set  out  In  the  Hannon  case,  is  not 
applicable* 

Clark  v,  Adair  County,  79  Mo,  556,  Involved  a situa- 
tion similar  to  the  one  In  the  present  case,  as  there  the 
plaintiff  was  injured  when  a county  bridge  gave  way  allegedly 
because  of  defective  construction  and  improper  maintenance. 

The  court  said  there,  at  page  537:  — 

"Under  the  law  of  this  State,  as  laid 
down  in  the  cases  of  Reardon  v,  St.  Lou  jig 
County,  36  Mo.  555,  ancT'swineford  v . " " ’ ' M 
franklin  County,  73  Mo,  ^*79,  the  judgment 
in  this  case  'will  have  to  be  affirmed. 

Counties  are  territorial  subdivisions  of 
the  at ate,  and  are  only  quasi  corporations 
created  by  the  legislature“?or  certain  , 
public  purposes.  As  such  they  are  not 
responsible  for  neglect  of  duties  en joined 
on  them  or  their  officers  unless  the  right 
of  action  for  such  neglect  is  given  by 
statute*  such  has  always  been  the  law  of 
this  State.  The  plaintiff* s case  does  not 
fall  within  the  distinction  approved  in  the 
case  of  Hannon  v,  St,  Loul s County.  62  Mo. 

313,  In  this  latter  case  the  county  was 
held  liable  for  injuries  suffered  by  the 
employe  of  a contractor,  while  a trench  was 
being  dug  through  the  grounds  of  the  county 
insane  asylum  under  the  superintendence  and 
control  of  the  county.  It  was  held  that 
In  respect  to  county  property  of  which  the 
county  was  owner  and  proprietor,  it  must 
be  held  responsible  for  negligence  in  im- 
proving and  managing  it  like  any  other 
proprietor  of  realty.  The  correctness  of 
the  doctrine  settled  in  Reardon  v*  St, 

Louis  County,  was  not  questioned,  but  on 
the  contrary  was  alluded  to  In  terms  of 
approval • M 
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Also,  In  Pundinan  v,  St,  Charles  Co.,  110  Mo*  594, 
another  similar  case,  the  court  said,  1.  c.  596,  597: 

It  has  long  teen  settled  law  in 
this  state  that  counties,  being  merely 
political  subdivisions  of  the  state 
and  only  quasi  corporations  created  by 
the  legislature  for  purposes  of  public 
policy,  are  not  responsible  for  neglect 
of  public  duties  enjoined  upon  its  of- 
ficers, unless  the  action  is  given  by 
statute;  and  no  statutory  action  is  given 
in  cases  such  as  this,  Reardon  v , _ at ♦ 

Louis  Co, , 36  Mo*  555;  Hannon  v.  3t»  Louis 
Cp, , 62  Mo,  313;  Swlneford  v,  franklin  Co*’, 

VZ  "Mo • 279;  Clark  v , Adair  Cfo, , 79  Mo*  Ko6" , 


The  case  of  Hill-Behan  Lbr,  Co,  v,  Estate  Highway  Comm., 
347  Mo,  671,  148  3,  W.  (2d)  499,  decided  in  1941,  restates  the 
rule  and  approves  the  cases  cited  above,  saying  at  pages  679- 
680  (Mo,):  • 


"•The  opening,  construction  and  mainte- 
nance of  public  highways  is  purely  a 
governmental  function,  whether  done  by  the 
State  directly  or  by  one  of  its  munici- 
palities,' (13  R.C.L,,  p,  79,  sec,  70) 

Under  the  governmental  function  rule,  not 
always  specifically  referred  to,  and  absent 
an  authorizing  statute,  relief  has  been 
denied  where  damages  resulted  by  falling 
from  an  unguarded  bridge  (Reardon  v.  3t, 

Louis  County,  36  Mo*  555);  from  filling  up 
a millrace  to  prevent  injury  to  a public 
road  (3winsford  et  al*  v,  Franklin  County, 

73  Mo,  279);  from  a defective  bridge  in  a 
public  road  (Pundeman  v,  3t,  Charles  County, 
110  Mo*  594,  19  3,  tv,  733;  Clark  v#  Adair 
County,  79  Mo,  536);  from  driving  an  auto- 
mobile, in  the  nighttime,  into  a creek  where 
a bridge  had  been  removed  and  the  place  left 
unguarded  (Moxley  v.  Pike  County,  276  Mo, 

449,  208  3,  sv,  246),  Also,  and  in  spite  of 
See,  21,  Art,  2 of  the  Constitution,  and 
under  the  rule  of  governmental  function, 
relief  has  been  denied,  because  of  the  ab- 
sence of  an  authorizing  statute,  where  lands. 
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outcide  of  a drainage  district,  have 
boen  damaged  from  overflow  due  to  the 
improvements  of  the  district,  (Anderson 
et  al,  v.  Inter- River  Drainage  Dist,, 

309  Mo,  109,  274  S.  W.  448;  Sigler  et  al. 
v,  Inter-River  Drainage  Dist.,  311  Mo,  175, 

279  S,  iV,  50;  Max  v,  Barnard-Bolclcow  Drain- 
age Dist,,  326  Mo.  723,  32  3.  V/,  (2d)  583.) 

Lee  also,  Todd  v,  'i'he  Curators  of  the  Univer- 
sity of  Missouri,  347  Mo.  460,  147  3.  W.  (2d) 

1063,  concurrently  handed  down,  and  where  it 
is  held  that  the  Ltate  University  is  not 
liable  for  failure  to  exercise  ordinary  care 
to  furnish  a reasonably  safe  place  to  work." 

Even  when  a function  is  voluntarily  assumed  by  a quasi 
corporation,  if  it  is  a public  or  governmental  one  the  corpora- 
tion is  not  responsible  for  the  neglicence  of  its  officers  or 
agents.  The  construction  and  maintenance  of  roads  and  bridges 
by  a county  is  a governmental  function,  and,  In  absence  of 
statute  expressly  granting  the  right  of  action  for  negligent  In- 
jury, no  such  action  can  be  maintained  even  though  said  construe 
tion  and  maintenance  is  optional  with  the -county. 


Conclusion 


Therefore,  In  view  of  the  foregoing  authorities,  it 
Is  the  opinion  of  this  department  that  a county  Is  not  liable, 
In  the  absence  of  statute,  for  damages  resulting  from  the  neg- 
ligent operation  of-  county  road  and  bridge  machinery,  and 
further,  that  a county  is  not  liable  for  said  damages  even 
though  such  machinery  is  used  In  road  and  bridge  work  which  Is 
optional  with  the  county* 


Respectfully  submitted. 


APPROVED: 


DAVID  DONNELLY 
Assistant  Attorney  General 


71  e.'TA Yl<33 

Attorney  General 
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CIRCUIT,  .COURT : Circuit  judge  required  to  serve  as  jury  commissioner' 
: under  Section  13394,  R.S.  Mo.  1939,  but  not  entitled 
SALARY:^//  A to  $1300.00  allowed  for  such  services  under  same 


section. 
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Honorable  James  S.  Rooney 
Circuit  Judge 
Seventh  Judicial  Circuit 
Liberty,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion,  which  reads: 


”1  would  appreciate  your  opinion  relative 
to  the  salary  and  duties  of  circuit  judges 
as  contained  in  Section  13394  of  the  Re- 
vised Statutes  of  1939.  I notice  that  this 
section  has  not  been  repealed  although  the 
sections  immediately  preceding  it  and  the 
one  just  following  it,  are  expressly  re- 
pealed. It  is  my  position  that  judges  of 
circuits,  such  as  the  Seventh,  sit  as  a 
Jury  Commissioner  and  not  as  a Circuit  Judge. 

I understand  that  by  Senate  Bill  442,  y6000.00 
shall  be  the  total  compensation  for  services 
rendered  as  Circuit  Judge.  The  questions 
which  I have  in  mind  and  which  I would  like 
for  you  to  give. me  an  opinion  on,  are  as 
follows: 


"(1)  Is  it  proper  for  me  to  sit  with  the 
County  Court  to  prepare  jury  lists  and  to 
draw  names  for  jury  service?  ' 

"(2)  Should  I receive  the  payment  of  $1300.00 
per  annum  for  performing  this  duty  as  a Jury 
Commissioner?** 

This  department,  under  date  of  August  20,  1946,  rendered 
an  opinion  to  Honorable  0.  0.  Brown,  Judge  of  the  26th  Judicial 
Circuit,  holding  that  under  Senate  Committee  Substitute  for 
Senate  Bill  No.  442,  passed  by  the  63rd  General  Assembly,  circuit 
judges  are  not  entitled  to  the  $10.00  change  of  venue  fee  allowed 
under  Section  1074,  R.S.  Mo.  1939,  that  under  said  bill  circuit 
judges  in  circuits  similar  to  yours  shall  receive  $6,000.00 
annually,  and  that  constitutes  the  total  compensation  allowed 
said  judges.  Section  6,  S.C.S.S.3.  No.  442,  reads: 
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"All  of  said  salaries  and  expenses  herein 
provided  shall  be  paid  in  monthly  install- 
ments on  the  first  day  of  each  month  and 
shall  constitute  the  total  compensation 
for  all  duties  performed  by',  and  all  ex- 
penses of,  said  judges,  and  there  shall 
be  no  further  payment  made  to  or  accepted 
by  said  judges  for  the, performance  of  any 
duties  required  to  be  performed  by  them 
under  the  law." 

One  of  the  cardinal  rules  of  statutory  construction  is 
that  a public  officer  performing  public  services  is  deemed  to 
be  rendering  gratuitous  services,  unless  a compensation  is 
provided  for  same.  Furthermore,  if  the  law  requires  said 
compensation  be  paid  in  a particular  manner,  then  it  can  be 
paid  no  other  way,  and  he  is  entitled  to  no  further  compensa- 
tion. The  court,  in  announcing  the  foregoing  rule  in  Nodaway 
County  v*  Kidder,  129  S.W.  (2d)  857,  l.c,  860,  so  often  referred 
to,  said: 


"The  general  rule  is  that  the  rendition 
of  services  by  a public  of ficer. is  deemed 
to  be  gratuitous,  unless  a compensation 
therefor  is  provided  by  statute.  If  the 
statute  provides  compensation  in  a particu- 
lar mode  or  manner,  then  the  officer  is 
confined  to  that  manner  and  is  entitled  to 
no  other  or  further  compensation  or  to  any 
different  mode  of  securing  same.  Such 
statutes,  too  must  be  strictly  construed 
as  against  the  officer.  State  ex  rel.  Evans 
v.;  Gordon,  245  Mo.  12,  28,  149  S.W.  638; 

King  v.  Riverland  Levee  Dist.,  218  Mo.  App. 

490,  493,  279  S.W.  195,  196 j State  ex  rel. 

Wedeklng  v.  McCracken,  60  Mo.  App.  650,  656." 

Section  6,  S.C.S.S.B,  No.  442,  supra,  provides  an  annual 
salary  of  $6,000.00  for  judges  serving  in  circuits  similar  to 
the  Seventh  Judicial  Circuit,  and  furthermore,  specifically 
requires  said  salary  to  be  paid  in  a particular  manner,  and 
that  said  salary  shall  constitute  the  total  compensation  for 
all  duties  performed  by,  and  all  expenses  of,  said  judges,  and 
there  shall  be  no  further  payment  made  or  accepted  by  said  judges 
for  the  performance  of  any  duties  required  to  be  performed  by 
them  under  the  law,  which  provision  we  believe  is  not  ambiguous, 
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and,  therefore,  leaves  no  room  for  construction.  Furthermore, 
Section  24,  Article  V of  the  Constitution  of  Missouri,  1945, 
strongly  indicates  it  was  the  intent  to  limit  judges  to  the 
salary  as  provided  by  law  and  to  allow  no  further  compensation* 
Section  24  reads; 

"All  judges  shall  receive  as  salary  the 
total  amount  of  their  present  compensation 
until  otherwise  provided  by  law,  but  no 
judge* s salary  sh^ll  be  diminished  during 
his  term  of  office.  Until  the  end  of  their 
present  terms  probate  judges  shall  continue 
to  receive  compensation  and  cleric  hire  as 
now  provided  by  law.  The  salaries  of  magis- 
trates shall  be  fixed  by  law.  No  judge  or 
magistrate  shall  receive  any  otSer  or  ad- 
ditional compensation  £br  any  public  service. 
or  pr a c t ice  law  or  do  law  business,  except 

fro bate  Judges  during  their  present  terms. 

udges  may  receive  reasonable  traveling  and 
other  expenses  allowed  by  law.  The  fee  of 
all  courts,  judges  and  magistrates  shall  be 
paid  monthly  into  the  state  treasury  or  to 
the  county  paying  their  salaries."  (Under- 
scoring ours.) 

You  mention  the  fact  that  the  Legislature,  in  passing 
S.C.S.S.B.  No.  442,  specifically  repealed  Sections  13393  and 
13395,  R.S.  Mo.  1939,  but' did  not  specifically  repeal  Section 
13394,  R.S.  Mo.  1939*  The  reason  for  this  can  most  likely  be 
explained  in  the  following  manner,  that  neither  section  placed 
any  additional  duty  upon  the  circuit  judges,  but  merely  allowed 
additional  expenses  and  compensation.  In  the  former  section  it 
allowed  circuit  judges  a monthly  allowance  of  *100. 00  for  ex- 
penses incidental  to  holding  circuit  court,  and  in  the  latter 
section  It  allowed,  in  addition  to  the  salary,  $125.00  monthly 
to  be  paid  by  the  counties  of  a certain  size  to  their  circuit 
judge,  but  neither  section  placed  any  additional  duty  upon  the 
circuit  judge.  Therefore,  S.C.S.S.B.  No.  442  was  enacted  in 
lieu  of  such  provisions  allowing  circuit  judges  expenses  and 
compensation.  However,  it  is  different  with  regard  to  Section 
13394,  that  particular  provision  does  place  additional  duties 
upon  the  circuit  judge  to  act  as  a jury  commissioner,  and  further 
allows  said  judge  a $1300.00  annual  salary  for  such  service.  The 
Legislature  apparently  did  not  desire  or  intend  to  relieve  the 
said  circuit  judges  of  this  statutory  duty  to  act  as  jury  com- 
missioner, but  did  intend  to  compensate  him  for  such  services 
under  S.C.S.S.B.  No.  442,  supra,  instead  of  under  Section  13394, 
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supra.  This  is  apparent  under  the  foregoing  provision,  Section 
6 of  said  bill,  providing  for  an  annual  salary  and  making  that 
the  total  compensation  for  all  services  rendered  and  expenses  of 
said  circuit  judges* 

You  raise  the  question  as.  to  whether  the  circuit  judge  might 
be  entitled  to  the  additional  #1300.00  allowed  under  Section  13394, 
supra,  for  serving  as  jury  commissioner  and  not  as  circuit  judge. 

A careful  examination  of  the  language  used  by  the  Legislature,  in 
passing  S.C.S.S.B.  No.  442,  convinces  us  that  it  fully  intended 
that  such  circuit  judges  should  continue  to  act  as  jury  commissioner, 
but  that  they  should  not  be  entitled  to  receive  the  #1300.00  allowed 
under  Section  13394,  supra.  Section  6 of  said  bill  provides  the 
annual  salary  for  said  judges  for  the  performance  of  any  duty  re- 
quired by  them  under  the  law.  Had  it  been  the  legislative  intent  to 
allow  said  circuit  judges,  in  addition  to  the  annual  compensation 
provided  under  said  bill,  the  #1300.00  allowed  under  Section  13394, 
supra,  it  would  have  been  an  easy  matter  to  have  so  phrased  Section 
6 of  said  bill  so  as  to  leave  no  room  for  construction.  Further- 
more, the  63rd  General  Assembly,  under  S.C.S.S.B.  No.  442,  made 
certain  exceptions  for  additional  compensation  and  expenses  to  cir- 
cuit judges  over  and  above  the  annual  salary  fixed  by  the  act  (see 
Sections  4 and  5).  A similar  exception  could  have  been  included  in 
said  act  for  the  #1300.00  allowed  said  judges  under  Section  13394, 
R.S.  Mo.  1939.  However,  this  was  not  done. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  circuit 
judges  serving  in  judicial  circuits  similar  to  the  Seventh  Judicial 
Circuit  are  still  required  to  serve  as  jury  commissioner  as  pro- 
vided in  Section  13394,  R.S.  Mo.  1939.  However,  said  judges  are 
not  entitled  to  receive  for  such  services  the  #1300,00  per  annum 
allowed  under  Section  13394,  R.S.  Mo.  1939,  but  are  entitled  to 
only  such  compensation  as  provided  in  S.C.S.S.B,  No.  442,  passed 
by  the  63rd  General  Assembly  of  the  State  of  Missouri, 

Respectfully  submitted, 


AUBREY  R.  HAMMETT,  Jr. 

APPROVED:  Assistant  Attorney  General 


Trrrmm — 

Attorney  General 
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4 ELECTIONS:  County  Court  of  Andrew  County  may  call  a 

COUNTY  COURTS:  special  election  to  increase  rate  of  levy 

ROADS  AND  BRIDGES:  for  not  to  exoeed  four  year  term.  "Respective 

purposes"  authorize  such  election  to  be  held 
for  increasing  tax  levy  for  bridge  purposes. 

Tax  levy,  under  Sections  8527  and '8529,  Laws 
of  Mo.  1945,  authorizes  increase  for  only  one 
year.  Such  election  provided  for  in  Sec.  8529, 
Laws  of  Mo.  1945,  may  be  held  in  place  or  places 
July  24,  1947  in  county  designated  by  county 

court. 


Honorable  J.  .1,  Roberts 
Assistant  Prosecuting  attorney 
Andrew  County 
Savannah,  Missouri 


Dear  Sir: 

Vie  are  In  receipt  of  your  letter  of  i*ecent  date 
requesting  an  official  opinion  of  this  department,  and 
the  questions  that  you  have  asked  in  your  letter  read 
as  follows: 

"1st:  la  the  County  Court  of  Andrew 
County  authorized  under  Section  11  of 
Article  10  of  the  Constitution  of 
Missouri  to  call  a apodal  election 
to  test  the  sense  of  tho  voters  on  a 
proposition  to  increase  the  annual 
rate  of  taxation  on  all  taxable  real 
estato  and  tangible  pex-sonal  property 
in  the  amount  of  35  cents  on  the 
'1100.00  assessed  valuation  for  a poriod 
of  threevyears,  1947,  1948  and  1949, 
and  upon  a two- thirds  voto  of  the  quali- 
•fied  electors  to  be  impov.ered  to  moke 
such  increased  levoe? 

"2nd:  Does  tho  term  ’respective  pur- 

poses 1 found  in  tho  3epond  and  third 
lines  of  the  last  paragraph  of  said  - 
.‘lection  11  on  page  54,  Laws  of  T’isaouri 
1945  include  the  • Special  Road  and 
Bridge  Fund*  mentioned  in  .lection  8520, 

Laws  of  Missouri  1945,  page  1480  and  in 
flection  12,  Article  10  of  the  Constitu- 
tion? 

"3rd:  Does  the  second  sontenc©  in  Lieotion 

12  of  the  Constitution  in  conjunction  with 
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Section  0527  and  3529  , Lav/s  of  Missouri 
1945,  page  1479-1480  authorize  an  increase 
of  lovy  for  more  than  ono  year? 

"4th:  Does  the  special  election  provided 
for  in  said  Section  8529  have  to  be  held 
at  one  place  in  the  County  or  may  the 
election  be  held  in  the  usual  voting 
places  in  the  various  voting  precincts  of 
the  County?" 

Under  the  provision^  of  Section  11(c),  Article  X of  the 
Constitution  of  Missouri  1945,  and  Section  11046  of  House 
Bill  No*  77  of  the  64th  General  Assembly,  signed  May  19y  1947 
by  the  Governor,  which  bill  contained  an  emergency  clause 
and  repealed  and  reenacted  Section  11046,  Laws  of  Missouri 
1945,  page  1781,  but  left  out  that  part  of  Section  11046, 

Laws  of  Missouri  1945,  which  provided  "that  no  county  court 
shall  order  a rate  of  tax  levy  thett  will  produce  mathemat- 
ically more  than  ten  per  cent  in  excess  of  t>he  taxes  levied 
for  the  previous  year,"  the  County  Court  of  Andrew  County 
is  authorized  to  call  a special  election  for  an  increase  of 
the  annual  rate  of  taxation  on  all  taxable  real  estate  and 
tangible  personal  property  in  an  unlimited  amount  for  a 
period  of  not  to  exceed  four  years,  and  at  such  election  a 
two-thirds  vote  of  those  voting  thereon  is  required  to  carry 
such  election. 

Your  second  question  inquires  a3  to  whether  or  not  the 
term  "respective  purposes,"  found  in  Section  11(c),  Article  X 
of  tho  Constitution,  includes  the  "Special  Road  and  Bridge 
Fund"  mentioned  in  Section  8528,  Laws  of  Missouri  1945,  page 
1480,  and  , lection  12  of  Article  X of  the  Constitution. 

In  answer  to  this  question  we  are  enclosing  a copy  of 
an  official  opinion  of  this  department  rendered  under  date 
of  July  16,  1947,  to  the  Honorable  '.Domett  L,  ’hr tram. 
Prosecuting  Attorney  of  Nodaway  County,  which  ^pinion  was 
written  with  reference  to  a county  under  township  organiza- 
tion, However,  the  conclusion  reached  therein  is  equally 
applicable  to  a county  not  under  township  organization.  It 
will  be  noted  that  Lection  3534  (1939),  providing  for  the 
county  court  to  determine  what  bridges  shall  be  built  and 
maintained  by  the  county  and  by  the  road  district  and  that 
the  road  district  3hall  not  be  compelled  to  build  bridges 
costing  fifty  dollars  or  more,  and  Section  8536  (1939), 
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providing  that  road  districts  shall  not  be  required  to  re- 
pair bridges  built  by  the  county  and  attached  to  the  road 
district  for  repair  when  such  ropair  shall  cost  wore  than 
fifty  dollars,  and  d action  G540  (1939),  providing  for  pay- 
ment of  part  of  the  dost  of  bridges  in  the  adjoining  county, 
aro  statutes  placing  the  duties  regarding  the  construction 
of- bridges  on  the  county,  therefore  a tax  for  such  purposes 
is  a tax  for  a county  purpose.  Section  8 527,  Laws  of 
Missouri  1945,  page  1479,  providing  for  the  payment-  of  taxes 
arising  from  property  not  in  a special  road  district  and 
20>j  of  the  taxo3  arising  from  property  in  a special  road 
district  to  the  county  and  to  be  spent  by  the  county  court, 
provides  for  an  additional  road  and  bridge  tax  and  does  not 
prohibit  the  levy  of  a tax  for  bridge  purposes,  as  a part 
of  the  general  lovy  for  county  purposes. 

You  will  note  that  the  conclusion  reached  in  the  en- 
closed opinion  to  hr,  Eartram  holds  that  the  term  "county 
purposes,"  as  used  in  Section  11(c),  Article  X,of  the 
Constitution,  and  Section  11046  of  House  Bill  No,  77  of  the 
64th  General  Assembly,  does  not  Include  the  "Special  Road 
and  Bridge  Fund"  mentioned  in  your  second  question,  but 
that  the  tern  "respective  purposes"  does  include  the  bridge 
taxes  that  may  be  levied  by  a county  eodrt  under  its  power 
to  levy  for  "county  purposes," 

In  answer  to  your  third  question,  we  are  enclosing 
copies  of  official  opinions  rendered  by  tills  department  to 
the  Honorable  Roy  G.  -Tiller,  Prosecuting  Attorney  of  abater 
County,  under  date  of  March  21,  1947,  and  the  Honorable 
Herbert  G.  Brown,  Prosecuting  Attorney  of  Grundy  County, 
under  date  of  March  24,  1947,  These  two  opinions  hold  that 
the  special  road  and  bridge  tax  authorized  by  the  second 
sentence  of  Section  12  of  Article  x of  the  Constitution, of 
Missouri,  and  Section  8529,  Laws  of  Missouri  1945,  page  1480, 
authorizes  an  Increase  of  a tax  levy  for  one  year  only. 

In  answer  to  your  fourth  question,  Section  652,  R,G, 

Mo,  1939,  provides  as  follows; 

r 

"'Then  any  subject-matter,  party  or  person 
Is  described  or  referred  to  by  words  im- 
porting the  singular  number  or  the  mascu- 
line gender,  several  matters  and  persons, 
and  females  as  well  as  males,  and  bodies 


I 


Honorable  J,  Vy*  Roberts  -4— 


corporate  as  well  as  individuals,  shall 
bo  deemed  to  be  included." 

(Underscoring  ours.  ) 

Therefore,  wider  the  provisions  of  Section  652,  supra, 
the  county  court  may  designate  the  placeor  places,  which  may 
be  the  usual  voting  places  in  the  various  voting  precincts 
of  the  county,  vihjen  an  election  is  held  under  the  provisions 
Of  Section  8529,  Laws  of  Missouri  1945,  page  1480, 


Conclusion. 


It  is  the  opinion  of  this  department  -that  (1 ) the  County 
Court  of  Andrew  County  is  authorized,  under  Section  11, 

Article  X of  the  Constitution  of  Missouri,  and  Section  11046 
of  House  Dill  !To.  77  of  the  64th  General  Assembly,  to  call 
a special  election  to  vote  on  a proposition  to  increase  the 
annual  rate  of  taxation  in  the  county  for  a period  of  not  to 
exceed  four  years;  that  (2)  the  term  "respective  purposes,” 
found  in  Section  11(c),  Article  X of  the  Constitution' of 
Missouri,  authorizes  an  election  to  vote  an  increase  in 
taxation  in  Andrew  Co'unty  for  road  and  bridge  purposes  to 
an  unlimited  amount  for  a period  not  to  exceed  four  years; 
that  (3)  the  secorid  sentence  of  Section  12,  Article  X of  the 
Constitution  of  Missouri,  and  Section  8529,  -Laws  of  Missouri 
1945,  page  1480,  authorize  a levy  of  a tax  for  one  yoar’only; 
and  that  (4)  the  special  election  provided  for  in  Section 
8529,  Laws  of  Missouri  1945,  page  1480,  may  be  held  at  a 
place  or  places  designated  by  the  county  court,  and  the  county 
court  may  designate  the  usual  voting  places  in  the  various 
voting  precincts  of  the  county. 


Respectfully  submitted. 


APPROVED : 


C.  3.  DURRS,  JR, 

Assistant  Attorney  General 


J.  Ji»  TAYLOR 

Attorney  General 
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COUNTY'  COURT: 
MINERAL  LEASES: 
COUNTY  COLLECTOR: 


(l)  , ,Mpmb’<r  of  county  court  or  other  county  officer  cannot 
buy  county  warrants  at  less  than  par.  (2)  If  member  of 
bounty  , court  votes  for  employment  of  a relative  within  4th 
degree/  by  consanguinity  or  affinity,  he  forfeits  his  office. 
(3)  Where  mineral  leases  have  been  made,  taxes  should  be  as- 
sessed to  owner  of  land.  (4)  Sec.  11107#  R.S.  1939#  has  no 
application  to  Maries  County.  (5)  Without  a vote  of  the 
people,  tax  rate  cannot  be  increased  in  any  year  so  it  will 
produce  mathematically  more  than  10$  in  excess  of  taxes 

levied  for  previous  year. 

February  18,  1947 


Filed  #77 


Honorable  Hamp  Rothwell 
Prosecuting  Attorney 
Maries  County 
Vienna,  Missouri 


Dear  Sir: 

This  is  in  reply  to  your  letter  of  recent  date,  request- 
ing an  official  opinion  of  this  department,  and  reading  as 
follows: 


FILED 


"Please  let  me  have  your  opinion  on  the  fol- 
lowing questions: 

"First:  Can  a member  of  the  County  Court  or 

any  other  officer  of  the  County  buy  protested 
warrants  issued  by  the  County  Court? 

"Second:  Can  the  County  Court  employ  any  mem- 

ber of  his  immediate  family  to  work  for  the 
County  on  the  county  roads  in  any  capacity 
whatsoever. 

"Third:  There  are  a number  of  private  com- 
panies or  corporations  who  have  leases  on  cer- 
tain real  estate  in  Maries  County  for  the  pur- 
poses of’mining  fireclay.  These  companies 
have  never  paid  any  taxes  of  any  kind  for 
carrying  on  this  work  in  Maries  County,  Some 
of  the  companies  bought  the  land  outright, 
taking  a warranty  deed,  but  most  of  them  mere- 
ly leased  the  mineral  rights.  Where  the  com- 
panies own  the  land  in  fee  simple  of  course 
they  pay  taxes  on  the  land.  What  is  the  method 
of  assessing  these  mineral  leases? 

"Fourth:  Our  County  Collector  collects  county 
taxes  each  year  to  an  amount  between  sixty  and 
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eighty  thousand  dollars  and  paragraph  seven 
of  section  11106  sets  the  fees  he  may  collect 
on  any  amount  between  these  two  figures. 

Please  refer  to  section  11107  and  let  me 
know  what  per  cent  he  would  be  entitled  to 
out  of  which  to  pay  his  deputy  hire. 

"Five:  The  County  Court  on  August  26th,  1946, 
reduced  the  tax  levy  from  500  on  the  one  hun- 
dred dollars  valuation,  to  30 0 on  same.  The 
record  of  their  action  reads  as  follows: 
'Ordered  by  the  Court  that  the  following  levy 
be  set  on  roads  and  county  revenue  and  court- 
house bonds:  county  revenue,  300;  courthouse 
bonds,  50;  county  roads,  350 ; all  special 
roads,  350.  Objection  made  by  Frank  Laubert 
opposed  of  setting  200  levy  on  county  revenue, 
cast  his  vote  in  favor  of  500  levy  on  county 
revenue. ' This  is  all  of  the  record.  The 
record  does  not  disclose  how  many  members  of 
the  court  were  present  and  does  not  set  forth 
their  vote. 

"The  cutting  of  this  levy  was  made  out  of  pure 
spite  and  by  the  two  members  who  were  not  re- 
elected to  office.  No  one  objected  to  the  pay- 
ment of  500,  which  levy  permitted  all  county 
bills  to  be  paid.  Can  the  County  Court  fix 
the  levy  back  to  500  on  the  hundred  or  can  they 
only  Increase  it  10$  which  would  make  it  330 
on  the  hundred?  I would  like  very  much  to  have 
your  opinion  as  soon  as  possible." 

Section  4486,  R.  S.  Mo.  1939>  provides  as  follows: 

"Every  clerk  of  a court  of  record,  sheriff, 
marshal,  constable,  collector  of  public  reve- 
nue, or  deputy  of  any  such  officer,  or  a judge 
of  a county  court,  prosecuting  attorney  or 
county  treasurer,  who  shall  traffic  for  or 
purchase  at  less  than  the  par  value  or  specu- 
late in  any  county  warrant  issued  by  order  of 
the  county  court  of  his  county,  or  in  any 
claim  or  demand  held  against  such  county,  shall 
be  adjudged  guilty  of  a misdemeanor,  and  shall, 
upon  conviction,  be  punished  by  fine  not  less 
than  twenty  nor  more  than  fifty  dollars." 
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From  the  provisions  of  this  section,  it  is  clear  that  if 
a member  of  the  county  court,  or  any  county  official  listed 
in  said  Section  4486,  purchases  county  warrants  for  less  than 
the  par  value,  he  is  guilty  of  a misdemeanor. 

Section  6 of  Article  VII  of  the  Constitution  of  Missouri 
of  1945  provides  as  follows: 

"Any  public  officer  or  employee  in  this 
state  who  by  virtue  of  his  office  or  employ- 
ment names  or  appoints  to  public  office  or 
employment  any  relative  within  the  fourth 
degree,  by  consanguinity  or  affinity,  shall 
thereby  forfeit  his  office  or  employment." 

In  the  case  of  State  ex  rel.  v.  Becker,  81  S.  W.  (2d)  948, 
a cousin  of  one  of  the  St.  Louis  Court  of  Appeals  judges  was 
elected  by  the  other  two  judges  as  commissioner,  the  judge  to 
whom  the  commissioner  was  related  not  voting.  The  Supreme 
Court  said  in  that  case,  1.  c.  949-950: 

"In  the  petition  it  is  stated  substantially 
that  Judges  Becker  and  McCullen,  who  consti- 
tute the  majority  of  the  judges  of  said  court, 
in  so  exercising  the  court's  power  of  appoint- 
ment in  the  manner  threatened,  are  entirely 
free  from  any  connivance',  agreement,  or  con- 
spiracy with  Judge  Hostetter,  or  with  each 
other  or  with  any  one  else,  and  hold  the 
judicial  view  that  the  action  which  they  are 
about  to  take  in  the  premises  lies  within 
their  judicial  powers  and  discretion;  that 
such  reappointment  is  proper  and  lawful  and 
not  within  the  inhibition  of  said  constitu- 
tional provision.  But  it  is  alleged  in  the 
petition  that,  nevertheless,  such  action  upon 
their  part  will  violate  said  constitutional 
provision  and  will,  therefore,  be  in  excess 
of  their  jurisdiction  in  the  premises.  And 
this  is  the  issue  for  determination. 

"The  constitutional  provision  in  question 
(article  14,  section  13)  provides:  'Any  pub- 
lic officer  or  employee  of  this  State  or  any 
political  subdivision  thereof  who  shall,  by 
virtue  of  said  office  or  employment,  have  the 
right  to  name  or  appoint  any  person  to  render 
service  to  the  State  or  to  any  political  sub- 
division thereof,  and  who  shall  name  or  appoint 
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to  such  service  any  relative  within  the 
fourth  degree,  either  by  consanguinity  or 
affinity,  shall  thereby  forfeit  his  or  her 
office  or  employment.' 

***** 

"The  relator  takes  the  position  that  the 
true  meaning  of  said  provision,  as  decided 
in  that  case,  would  render  the  appointment 
of  Commissioner  Sutton  by  the  two  members 
of  the  Court  of  Appeals  not  related  to  him 
just  as  obnoxious  to  the  provision  as  if 
one  of  the  two  were  related  to  him;  this, 
notwithstanding  the  fact  that  the  third 
member,  who  is  related  to  the  proposed  ap- 
pointee, declines  to  participate  in  any  man- 
ner in  the  purpose  of  his  associates  or  in 
aid  of  the  result  of  the  combined  action  of 
the  two." 

The  court  further  said,  1.  c.  951: 

"Now,  in  the  instant  proceeding,  it  is  free- 
ly conceded  that  in  the  intended  appointment 
there  is  not  in  fact  or  in  semblance  any  con- 
nivance, agreement,  confederation,  or  con- 
spiracy between  the  majority  members  of  the 
Court  of  Appeals  as  between  themselves  or  as 
between  them,  on  the  one  hand,  and  the  non- 
voting  member  on  the  other,  or  any  common 
design  between  any  two  of  them,  that  the  two 
should  accomplish  in  behalf  of  any  or  all  a 
prohibited  purpose.  The  sum  of  the  matter 
is  that  Judges  Becker  and  McCullen  are  about, 
honestly  and  in  good  faith,  to  exercise  their 
official  power  in  securing  for  the  Court  of 
Appeals  the  continued  and  uninterrupted  ser- 
vices of  a commissioner  whose  record  of  in- 
tegrity of  character,  untiring  industry,  and 
distinguished  judicial  service,  has  met  with 
the  unqualified  approval  alike  of  his  asso- 
ciates on  the  Court  of  Appeals  and  the  bench 
and  bar  of  the  state. 

"In  view  of  the  foregoing  considerations,  we 
are  of  the  opinion  that  the  threatened  action 
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of  the  respondents  is  not  beyond  or  in  ex- 
cess of  their  jurisdiction  as  members  of 
the  St.  Louis  Court  of  Appeals  and  is  not 
in  violation  of  section  13  of  article  14  of 
our  State  Constitution. 

The  reasoning  in  the  above  quoted  case  under  the  nepotism 
section  of  the  Constitution  of  1875  applies  equally  to  the  pro- 
visions of  Section  6 of  Article  VII  of  the  Constitution  of  1945. 

Therefore,  if  a person  related  to  one  of  the  members  of 
the  county  court  within  the  fourth  degree,  by  consanguinity  or 
affinity,  is  employed  by  the  other  two  members  of  the  county 
court,  and  the  related  member  does  not  vote,  the  employment 
does  not  violate  the  Constitution  of  Missouri.  However,  if 
the  related  member  votes  for  such  employment.  Section  6 of 
Article  VII  of  the  Constitution  is  violated,  and  such  member 
of  the  county  court  thereby  forfeits  his  office. 

In  regard  to  the  assessment  of  the  leases  of  the  companies 
in  Maries  County  that  are  mining  fireclay,  we  are  enclosing  a 
copy  of  an  official  opinion  of  this  department  rendered  under 
date  of  May  28,  1937,  to  Honorable  J.  H.  Mosby,  Prosecuting 
Attorney,  Linn,  Missouri,  which  we  believe  answers  the  ques- 
tion propounded  in  your  opinion  request. 

Section  11107,  R.  S.  Mo.  1939,  provides  as  follows: 

"That  the  officers  referred  to  in  section 
11106,  in  addition  to  the  maximum  amount  of 
fees  and  commissions  permitted  to  be  retained 
by  county  collectors  as  provided  in  section 
11106,  Revised  Statutes  of  Missouri  for  1939, 
each  such  officer  may  retain  for  the  payment 
of  deputy  and/or  clerical  hire  a sum  not  to 
exceed  twenty-five  per  cent  of  the  maximum 
amount  of  fees  and  commissions  which  such  of- 
ficer is  permitted  to  retain  by  said  section 
as  so  amended,  but  such  deputy  and/or  clerical 
hire  shall  be  payable  out  of  fees  and  com- 
missions earned  and  collected  by  such  officer 
only  and  not  from  general  revenue." 

Section  11106,  R.  S.  Mo.  1939,  provides  that  the  collector, 
except  in  counties  where  the  collector  is  paid  a salary,  shall 
receive  as  full  compensation  for  his  services  in  collecting  the 
revenue,  except  back  taxes,  certain  commissions.  Maries  County 
falls  within  subdivision  7 of  Section  11106,  and  we  note  that 
the  maximum  that  can  be  earned  by  the  collector  under  that  sub- 
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division  is  twenty-five  hundred  dollars  per  year.  Subdivision 
15  of  Section  11106  provides  that  the  maximum  that  may  be  re- 
tained by  a collector  of  a county  which  falls  in  subdivision  7 
is  twenty-five  hundred  dollars  a year.  Therefore,  the  Collec- 
tor of  Maries  County  may  retain  the  maximum  amount  that  he  can 
earn  under  Section  11106  for  current  taxes. 

Section  11106,  when  reenacted  in  1933  as  Section  9935* 

Laws  of  1933#  page  454,  provided  "that  the  limitation  on  the 
amount  to  be  retained  as  herein  provided  shall  apply  to  fees 
and  commissions  on  current,  back  and  delinquent  taxes."  Sec- 
tion 11106  was  reenacted  as  Section  9935  in  Laws  of  1937*  page 
547,  and  provided  "that  the  limitation  on  the  amount  to  be 
retained  as  herein  provided  shall  apply  to  fees  and  commis- 
sions on  current  taxes,  but  shall  not  apply  to  commissions  on 
the  collection  of  back  and  delinquent  taxes." 

Section  11107  was  reenacted  as  Section  9935a,  Laws  of 
1935*  page  406.  When  Section  11107  was  first  reenacted  in 
1933#  the  twenty-five  hundred  dollar  limitation  in  Section 
11106  applied  to  fees  and  collections  on  both  current  and  back 
and  delinquent  taxes.  Under  Section  11107#  it  was  possible 
then  for  the  amount  from  fees  and  collections  from  current  and 
back  and  delinquent  taxes  to  amount  to  more  than  twenty-five 
hundred  dollars  a year,  and  the  excess  over  twenty-five  hun- 
dred dollars  a year  to  the  amount  of  twenty-five  per  cent,  or 
six  hundred  twenty-five  dollars,  could  be  retained  by  the 
collector  for  clerk  hire.  When  Section  11106  was  reenacted 
in  1937#  however,  making  the  limit  in  Section  11106  apply  only 
to  current  taxes.  Section  11107  became  surplus,  since  not:  more 
than  twenty-five  hundred  dollars  could  be  earned  by  the  col- 
lector of  a county  which  falls  in  subdivision  7#  and  the  entire 
twenty-five  hundred  dollars  could  be  retained  by  the  collector. 

Therefore,  Section  11107#  at  the  present  time,  has  no  ap- 
plication to  Maries  County. 

Section  11(b)  of  Article  X of  the  Constitution  of  1945 
provides  as  follows: 

"Any  tax  imposed  upon  such  property  by  muni- 
cipalities, counties  or  school  districts,  for 
their  respective  purposes,  shall  not  exceed 
the  following  annual  rates: 

"For  municipalities — one  dollar  on  the  hundred 
dollars  assessed  valuation; 

"For  counties — thirty-five  cents  on  the  hundred 
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dollars  assessed  valuation  in  counties  hav- 
ing three  hundred  million  dollars,  or  more, 
assessed  valuation,  and  fifty  cents  on  the 
hundred  dollars  assessed  valuation  in  all 
other  counties; 

"For  school  districts  formed  of  cities  and 
towns — one  dollar  on  the  hundred  dollars  as- 
sessed valuation,  except  that  in  the  City  of 
St.  Louis  the  annual  rate  shall  not  exceed 
eight-nine  cents  on  the  hundred  dollars  as- 
sessed valuation; 

"For  all  other  school  districts — sixty-five 
cents  on  the  hundred  dollars  assessed  valua- 
tion." 

Section  11046  of  House  Bill  No.  468  of  the  63rd  General 
Assembly  provides  as  follows: 

"For  county  purposes  the  annual  tax  on  prop- 
erty, not  including  taxes  for  the  payment  of 
valid  bonded  indebtedness  or  renewal  bonds 
issued  in  lieu  thereof,  shall  not  exceed  the 
rates  herein  specified:  In  counties  having 
three  hundred  million  dollars  or  more  assessed 
valuation  the  rates  shall  not  exceed  thirty- 
five  cents  on  the  hundred  dollars  assessed 
valuation;  and  in  counties  having  less  than 
three  hundred  million  dollars  assessed  valua- 
tion the  rate  shall  not  exceed  fifty  cents. 

Provided,  however,  that  no  county  court  shall 
order  a rate  of  tax  levy  that  will  produce 
mathematically  more  than  ten  per  cent  in  excess 
of  the  taxes  levied  for  the  previous  year. 

Provided,  further,  that  in  any  county  the  maxi- 
mum rates  of  taxation  as  herein  limited  may  be 
increased  for  not  to  exceed  four  years,  when 
the  rate  and  purpose  of  the  increase  are  sub- 
mitted to  a vote  and  two-thirds  of  the  quali- 
fied electors  of  the  county  voting  thereon 
shall  vote  therefor." 

Section  11046  of  House  Bill  No.  468  is  a further  specific 
limitation  of  the  maximum  tax  rate  expressed  by  the  Legislature. 
Without  a vote  of  the  people,  the  tax  rate  in  Maries  County 
cannot  be  set  by  the  county  court  at  a rate  which  will  produce 
mathematically  more  than  ten  per  cent  in  excess  of  the  taxes 
levied  for  the  previous  year. 
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The  record  of  the  levy  of  the  taxes  for  Maries  County,  as 
shown  by  the  record  of  the  County  Court  on  August  26,  1946, 
does  show  that  the  said  levy  was  made  by  the  county  court,  and 
all  members  of  the  court  must  have  been  present  and  voted  on 
such  levy,  since  one  member  voted  in  favor  of  a fifty  cent  levy 
for  county  purposes,  but  the  order  of  the  court  was  that  the 
tax  rate  for  county  purposes  should  be  thirty  cents.  The  record 
of  the  county  court  is  the  authorization  of  the  tax  levy.  The 
taxes  in  Marias  County  for  1946  can  be  paid  on  no  other  basis. 

Therefore,  the  fact  that  the  record  of  the  levy  might  be 
considered  rather  incomplete  cannot  nullify  the  fact  that  the 
tax  rate  for  Maries  County  for  1946  was  set  at  thirty  cents  for 
county  purposes.  Certainly,  after  the  action  of  the  county 
court  in  levying  a tax  rate  of  thirty  cents  for  county  purposes 
has  been  acquiesced  in  since  August,  1946,  and  taxes  paid  by 
the  taxpayers  under  this  levy,  no  attack  could  now  be  made  on 
the  validity  of  the  setting  of  such  tax  rate. 

The  provision  of  Section  11046  of  House  Bill  No.  468  read- 
ing: 

"*  * * Provided,  further,  that  in  any  county 
the  maximum  rates  of  taxation  as  herein  limited 
may  be  increased  for  not  to  exceed  four  years, 
when  the  rate  and  purpose  of  the  increase  are 
submitted  to  a vote  and  two-thirds  of  the  quali- 
fied electors  of  the  county  voting  thereon  shall 
vote  therfor" 

would  enable  Maries  County,  by  a two-thirds  vote,  to  increase 
the  tax  rate  as  limited  by  the  provision  of  Section  11046  that 
"no  county  court  shall  order  a rate  of  tax  levy  that  will  pro- 
duce mathematically  more  than  ten  per  cent  in  excess  of  the 
taxes  levied  for  the  previous  year, " for  a period  of  not  to  ex- 
ceed four  years.  This  provision  is,  in  our  opinion,  as  much  a 
maximum  tax  rate  as  is  the  general  thirty-five  cent  or  fifty 
cent  limits  found  in  the  same  section. 


CONCLUSION 


It  Is  the  opinion  of  this  department  that: 

(1)  A member  of  the  county  court,  or  any  other  county  offi- 
cer listed  in  Section  4486,  R.  S.  Mo.  193 9»  cannot  buy  county 
warrants  at  less  than  par  value. 

(2)  If  a relative  within  the  fourth  degree,  by  consanguinity 
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or  affinity,  of  a member  of  the  county  court  is  employed  by 
the  county,  and  the  related  member  does  not  vote  for  such  em- 
ployment, the  Constitution  has  not  been  violated.  If  the 
member  of  the  county  court  votes  for  his  relative,  he  for- 
feits his  office. 

(3)  The  land  in  Maries  County  the  mineral  rights  of 
which  have  been  leased  should  be  taxed  to  the  owner  of  the 
property. 

(4)  Section  11107,  R.  S.  Mo.  1939,  has  no  application 
to  Maries  County. 

(5)  Without  a vote  o'f  the  people  of  Maries  County,  the 
tax  rate  for  county  purposes  for  1947  cannot  be  set  at  a rate 
that  will  produce  mathematically  more  than  ten  per  cent  in 
excess  of  the  taxes  levied  for  1946.  If  an  election  is  held 
under  the  provisions  of  Section  11046  of  House  Bill  No.  468, 
and  a two-thirds  majority  is  secured  at  such  election,  the  tax 
rate  may  be  set  at  any  figure  which  the  people  vote  for. 


Respectfully  submitted. 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


CBB: HR 
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BONDS:  • 'Monty  derived  from  bond  issue  for  grading,  eon- 

1 10 ADS  AND  BRIDGES:  structing,  paving  or  maintaining  of  paved,  gravel, 

macadamized  or  rock  roads,  and  necessary  bridges 
and  culverts , cKnj be  expended  for  the  purchase  of 
necessary  machinery. 


A aril  29,  1947 


Jo 

. t J 

Honorable  lamp  Kothwell 
Prosecuting  Attorney 
Maries  County 
Vienna,  Missouri 


Dear  Sir: 


This  is  in 
ing  an  official 
follows : 

"X  am 
under 
issue 

for  the  purposes  stated  in  tie  order  of 
publication. 

".{y  question  is,  can  any  part  of  this 
.,-50,000*00  be  used  for  the  purpose  of  buy- 
ing the  necessary  road  machinery  to  be  used 
for  the  gr&uiiiu  , construction,  paving,  or 
taaintsinxn.-  Oi  pavou. , gravel,  .eucauaj iLsed , 
ox*  rock  roads,  ane  necessary  bridges  and 
culverts  uii  sale  i.t.i’ies  Comity: 


reply  to  your  letter  of  recent  cate,  request 
opinion  of  this  department,  and  reading  as 


sending  you  an  order  oi’  publication 
which  Maries  County  -voted  a bond 
of  150,000,00  which  is  to  Jxe  used 


",  arios  County  has  no  roc  d,  machinery  fit 
fox*  use  in  doing  this  work , and  if  they 
can’t  use  part  of  the  proceeds  oi'  the  bond 
issue  for  the  purchase  of  necessary  ma- 
chinery, then  a part  of  the  purpose  fails 
for  which  this  bond  issue  vas  voted,  as 
they  have  no  other  fund  aval  la:  la  with  which 
to  purchase  machinery  to  build  and  maintain 
the  roads.  Please  let  me  have  your  opinion 
as  early  as  uos  ible,  as  the  bonds  are  ready 
for  sale." 
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Section  £>6o6  of  House  Committee'  Substitute  for  House  Bill 
No,  752  of  the  63rd  General  Assembly  authorized- the  county  court 
of  the  counties  of  this  state  to  issue  bonds  for  and  on  behalf 
of  the  respective  counties  for  the  construction,  reconstruction, 
improvement,  maintenance  and  repair  of  any  and  all  public  roads, 
highways',  bridges  and  culverts  within  such  county. 

Sections  3292  to  3300b  of  House  Committee  Substitute  for 
House  Bill  No.  749  of  the  63rd  General  Assembly  provide  the 
method  to  be  followed  in  voting  such  bonds. 

Section  Sl595,  H*  S.  Mo.  1939,  provides,  in  part,  as  fol- 
lows : 

"Whenever  any  public  money,  whether  aris- 
ing from  taxation  or  from  bonds  heretofore 
or  hereafter  issued,  is  to  be  expended,  in 
the  construction,  reconstruction  or  other 
Improvement  of  any  road  or  bridge  or  cul- 
vert , the  county  court,  township  board  or 
road  district  commissioners , as  the  case 
may  be,  shall  have  full  power  and  authority 
to  construct,  reconstruct  or  otherwise 'im- 
prove any  road,  and.  t-  construct*  any  bridge 
or  culvert  in  such  county  or  other  politi- 
cal subdivision  of  the  state,  and  to  that 
end  may  contract  for  such  work , or  may  pur- 
chase machinery , employ  operators  and  pur- 
chase needed  materials  and  employ  necessary 
help  and  do  such  work  by  day  labor . * * 

(Emphasis  ours. ) 

The  quoted  provision  of  Section  3.595,  R.  b.  Mo.  1939,  clear 
ly  authorizes  the  purchase  of  machinery  out  of  the  bonds  voted,  by 
virtue  of  Section  3606  of  House  Committee  Substitute  for  house 
Bill  No*  752  and  -Sections  3292  to  3300b  of  House  Committee  Substi 
tute  for  House  Bill  No.  749  of  the  63rd  General  Assembly. 


CONCLUSION 


It 

ceed.s  of 
sions  of 
Bill  No. 


is  the  opinion  of  this  department  that  part  of  the  pro- 
the  bond  issue  of  Maries  County  voted  under  the  provi- 
Section  3606  of  House  Committee  Substitute  for  House 
752  and  Sections  3292  to  3300b  of  House  Committee  Sub- 
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stitute  for  House  Bill  No.  749  of  the  63rd  General  Assembly 
can  be  used  for  the  purchase  of  machinery. 


Respect  full}'  subri  d 1 1 e d , 


C.  13.  BURNS,  Jr. 

Assistant  Attorney  General 


APPROVED  s 


J.  4.  TAYLOR 
Attorney  General 


ROADS  AND  BRIDGES:  Le._  of  not  to  exceed  35^  on  propei  in  special 

SPECIAL  ROAD  DISTRICTS : road  districts  in  comities  under  township  organi- 
TOWNSHIPS:  eation  is  made  hy  township  hoard.  Additional  levy 

of  not  to  exceed  35$^  may  be  voted  by  special  road 
district.  County  court  in  counties  under  tovhship 
organization  may  not  assist  in  building  and  main- 
tenance of  bridges  in  special  road  district. 


December  30,  1947 


Honorable  Theo.  R.  Schneider 
Prosecuting  Attorney 
Bates  County 
Butler,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department  and  reading  as  follows : 

"Bates  County,  Missouri,  is  a county  or- 
ganized under  township  organization  and  we 
have  several  special  road  districts  organized 
and  existing  under  Article  18,  Chapter  46, 

Revised  Statutes  of  Missouri,  1939* 

"Section  8841  and  8842  pertaining  to  said 
special  road  districts  was  repealed  by  House 
Bill  799  as  set  forth  in  Laws  of  Missouri, 

1945,  page  1499,  which  left  no  provision  for 
said  special  road  districts  to  make  a levy  for 
maintenance  of  the  roads  and  bridges  within 
the  district. 

"Section  8820  pertaining  to  road  districts 
other  than  special  road  districts  in  counties 
under  township  organization  was  repealed  and 
re-enacted  as  set  forth  in  Laws  of  Missouri, 

1945 , page  1497  ana  was  further  amended  by 
House  Bill  42  in  1947  by  the  addition  of  the 
following,  'Except  that  amounts  collected 
within  the  boundaries  of  road  districts  formed 
in  accordance  with  the  provisions  of  Article 
18,  Chapter  46,  Revised  Statutes  of  Missouri, 

1939,  shall  be  paid  to  the  treasurers  of  such 
road  districts . ' 

"Section  8840  gives  a special  road  district, 

'*  * *sole,  exclusive  and  entire  control  and 
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jurisdiction  over  all  public  highways,  bridges 
and  culverts,  within  the  district*  * *'. 

"I  would  appreciate  if  you  would  give  me  your 
opinion  on  the  following  questions  in  view  of 
the  above  changes: 

"1.  Does  the  township  board  set  the  levy  for 
road  and  bridge  tax  including  the  land  of  a 
special  road  district  lying  in  said  township? 

"2.  While  the  special  road  district  has  exclu- 
sive control  of  the  roads  and  bridges  as  above 
set  forth  can  the  county  court  assist  in  any 
manner  in  the  building  and  maintenance  of 
bridges  within  special  road  districts?" 

Section  8820  of  House  Bill  No.  42  of  the  64th  General  Assem- 
bly provides  that  a levy  of  not  to  exceed  thirty-five  cents  on 
the  one  hundred  dollars  assessed  valuation  may  be  levied  by  the 
township  board  of  directors,  and  that  the  amounts  collected  with- 
in the  boundaries  of  road  districts  formed  in  accordance  with  the 
provisions  of  Article  l8  of  Chapter  46,  R.  S.  Mo.  1939 > shall  be 
paid  to  the  treasurers  of  such  road  districts.  Prom  the  provi- 
sions of  this  section,  it  is  clear  that  this  levy  is  set  by  the 
township  board  of  directors,  and  applies  to  a special  road  district 
organized  under  Article  18  of  Chapter  46,  R.  S.  Mo.  1939  > as  well 
as  to  the  part  of  the  township  not  in  a special  road  district. 

The  only  other  tax  that  may  be  received  by  a special  road  dis- 
trict is  that  authorized  by  Section  8529?  Laws  of  Missouri,  1945 > 
page  1480,  which  provides  that  an  additional  thirty-five  cent  tax 
may  be  levied  on  the  property  within  a special  road  district  when 
such  special  road  district  votes  such  a tax.  The  election  for  im- 
posing such  tax  authorizes  the  imposition  of  the  tax  for  one  year. 

In  the  case  of  Lancaster  v.  County  of  Atchison,  180  S.  W.  (2d) 
706,  the  Supreme  Court  states  the  general  rule  with  regard  to  the 
authority  of  the  county  court  at  1.  c»  70S: 

"'The  county  courts  are  not  the  general  agents 
of  the  counties  or  of  the  state.  Their  powers 
are  limited  and  defined  by  law . These  statutes 
constitute  their  warrant  of  attorney.  Whenever 
they  step  outside  of  and  beyond  this  statutory 
authority  their  acts  are  void.'*  * *" 

We  are  unable  to  find  any  authority  for  the  covin ty  court  to 
expend  money  to  aid  the  board  of  commissioners  of  a special  road 
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district  organized  under  the  provisions  of  Article  18,  Chapter 
46,  R.  s.  Mo.  1939. 

Section  8825,  R.  S.  Mo.  1939,  is  the  authority  for  the 
county  to  build  bridges  in  townships  when  such  bridges  cost  more 
than  one  hundred  dollars. 

Section  8680,  R.  S.  Mo.  1939;  is  the  authority  for  the 
county  court  to  aid  a special  road  district  formed  under  the  pro- 
visions of  Article  Chapter  46,  R.  S.  Mo.  1939,  in  the  con- 
struction, maintenance  or  repair  of  bridges  in  such  special  road 
district . 

It  is  to  be  noted  that  Section  8682,  R.  S.  Mo.  1939,  pro- 
vides that  the  board  of  commissioners  in  a special  road  district 
organized  under  the  provisions  of  Article  10,  Chapter  46,  R.  S. 
Mo.  1939,  is  given  exclusive  jurisdiction  over  "public  highways" 
in  its  district,  and  authority  for  the  county  court  to  aid  in 
constructing,  maintaining  or  repairing  bridges  is  found  in  Sec- 
tion 8688,  R.  S.  Mo.  1939,  while  Section  8840,  R.  S.  Mo.  1939, 
provides  that  the  board  in  special  road  districts  organized  under 
the  provisions  of  Article  18,  Chapter  46,  R.  S.  Mo.  1939,  shall 
have  exclusive  jurisdiction  over  "public  highways,  bridges  and 
culverts" in  the  special  road  district. 

A well  recognized  rule  of  statutory  construction  is  that 
the  inclusion  of  one  thing  is  the  exclusion  of  another.  Since 
the  Legislature  has  provided  only  that  aid  may  be  given  town- 
ships and  special  road  districts  organized  under  the  provisions 
of  Article  10,  Chapter  46,  it  is  our  opinion  that  aid  may  not  be 
given  by  the  county  to  road  districts  organized  under  the  provi- 
sions of  Article  18,  Chapter  46,  R.  S.  Mo.  1939- 


CONCLUSION 


It  is  the  opinion  of  this  department  that: 

1.  A special  levy  for  road  and  bridge  purposes  of  not  to 
exceed  thirty-five  cents  on  the  one  hundred  dollars  assessed 
valuation  is  to  be  made  by  the  township  board  of  directors,  and 
that  such  levy  applies  to  special  road  districts  organized  under 
the  provisions  of  Article  18,  Chapter  46,  R.  S.  Mo.  1939,  as  well 
as  to  that  part  of  the  township  not  in  a special  road  district, 
and  that  an  additional  road  and  bridge  tax  of  not  to  exceed  thirty- 
five  cents  may  be  voted  by  the  residents  of  the  special  road 
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district  under  the  provisions  of  Section  8529,  Laws  of  Missouri, 
1945,  page  1480. 

2.  The  county  court  has  no  authority  to  assist  in  any  way 
in  the  building  and  maintaining  of  bridges  within  a special  road 
district  organized  under  the  provisions  of  Article  18,  Chapter 
46,  R.  S.  Mo.  1939- 


Respect  fully  submitted. 


C.  B.  BUMS,  Jr. 

Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


T 
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Authoi  ,y  as  \nservator  of  the  p„.>ce  is  .ounty-wide 
and  includes  violation  of  city  ordinance  if  it  con- 
stitutes an  offense  against  the  state.  Allowed  only 
such  mileage  as  comes  within  Section  5,  H.C.S.H.B. 
No.  $72. 


r~  f t 

i"  1 1. 


£arch  11,  1947 


honorable  Ru^e  Scott 
-rosecuting  .'ttorney 
-'tone  County 
n-al'  na,  I-is'  Oi  ri 


, i 


Dear  sir: 

This  is  in  reply  to  y v.  r letter  dated  February  2$, 
1947.  Said  letter  reads  in  part  as  follows: 


lease  advise  ne  as  to  the  law  govern- 
ing the  following  situation  as  t>  tne 
duty  auu  legal  authority  of  the  sheriff. 


”The  Village  of  Reeds  Spring,  10  miles 
from  Helena,  incorporates  as  a village, 
has  an  ordinance  against  drunkness.  Cn 
■Saturday  ni  hts  the  city  officers  have 
a lot  c f trouble  with  men  getting  a run' . 
Tne  Sheriff  of  the  County  is  called  in 
tc  handle  the  drunks.  They  have  no 
city  jail.  The  sheriff  has  been  taking 
the  prisoners  to  the  Cou» tv  jail  at 
Helena  and  locking  their,  up  for  the  night. 
Tr.o  only  charge  being  the  violation  of 
the  village  ordinance. 


"’  lease  advise  n\  as  to  whether  or  not 
the  Sheriff  of  the  County  has  any  legal 
right  to  take  such  action,  or  whether  or 
not  he  can  legally  take  tfxc  violators  cut 
of  the  town  and  bring  tnem  to  the  county 
jail  and  Iock  them  up.  /vlso  whether  or 
not  he  could  collect  mileage  for  suert 
trips . " 

The  problem  presented  involves  L e legal  right,  or 
auty  and  authority  of  the  sneriff  >f  a county,  and  how- 
fur  that  duty  and  authority  extends  us  regards  a city  or 
town  within  the  county  and  the  enforcement  of  such  city's 
ordinances. 
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i?ection  13136,  n.a.  lo . iyJ9,  in  pax't  reads: 

" very  sheriff  shall  be  a conservator  of 
the  pe.  cc  within  his  county,  uau  shall 
cause  ulx  offenders  against  law,  in  his 
view,  to  enter  into  recognizance,  with 
security,  to  keep  the  peace  ana  to  appear 
at  the  next  term  of  the  circuit  court  of 
the  county,  and  to  commit  to  Jail  in  case 
of  failure  to  give  such  recognizance.  * * *" 

The  cast  of  btate  v.  lilliaas,  144  4.  . (2d)  93,  346  Mo.  1003, 
was  a quo  warranto  proceeding  by  the  state  against  the  Sheriff 
of  Jackson  County  to  oust  him  from  office  for  neglect  of  duty. 

The  sheriff  contended  that  he  should  not  ne  cnaigeu  with  the 
failure  of  law  enforcement  in  Kansas  city  as  charged,  because 
the  duty  to  enforce  the  law  tnere  was  u,  on  tne  metx  opolitan 
police  department.  The  court,  in  speaking  of  the  county  sheriff, 
said  at  l.c.  104 : 

r!is  authority  is  county  wide,  he  is  not 
restricted  by  municipal  limits.  For  better 
} rotectiori  and  for  the  enforcement  of  local 
ordinance  rhe  cities  and  to.  ns  have  tneir 
police  departments  or  th  ir  town  marshals, 
oven  the  state  has  its  highway  patrol, 
at ill  tie  authority  of  the  sheriff  with  his 
correlative  duty  remains.  It  has  become  the 
custom  for  tne  sheriff  to  leave  local  polic- 
ing to  local  enforcement  officers  but  this 
practice  cannot  alter  his  i-esponsibility 
under  tae  law.  Usage  cannot  alter  the  law. 

United  States  v.  McDaniel,  7 fat.  1,  ' b. 

a.  5'$7 . It  is  self  evident  that  a custom 
or  usage  repugnant  to  the  express  provision 
of  . statute  is  void.  1 policeman  is  an 
officer  whose  duties  have  been,  for  local 
convenience,  carved  out  of  the  old  duties 
of  constable,  and  the  constables  were  always 
part  of  the  gsn  ral  force  at  the  disposal  of 
the  sheriff.  There  is  no  division  of  authority 
into  those  of  the  sheriff  and  the  police,  bach 
is  a conservator  of  the  ,»eace  possessing  s ch 
power  as  the  statutes  authorize,  dee  Vickers 


f 
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on  Police  Officers.  In  every  county  there  are 
a number  of  peace  officers  of  varying  authority. 

Tney  and  tae  sheriff  must  work  in  harmony.  In 
the  larger  communities  where  dense  population 
has  increased  the  hardship  of  proper  law  en- 
force. .'ent  police  departments  have  developed 
. scientific  methods  of  cri.e  detection  and  pre- 

vention. Larger  means. and  a greater  number  of 
men  are  available  to  a local  police  department 
than  to  the  county  sheriff.  Methods  of  rapid 
communication  and  transit  are  provided.  Under 
these  circumstances  the  sheriff  may  leave  local 
enforcement  in  local  hands,  but  only  so  long  as 
reasonable  efforts  in  good  faith  are  nr  de  to 
enforce  the  law." 

If  the  act  complained  of  is  an  offense  against  the  state 
as  ell  as  tne  city,  in  view  of  the  above  quoted  authority, 
it  would  appear  that  the  Sheriff  of  Stone  bounty  is  responsible 
as  the  conservator  of  peace  in  the  entire  county,  including  the 
village  of  Heeds  Soring,  un«.  this  responsibility  is  not  altered 
by  the  fact  that  Heeds  Spring  may  have  enacted  city  ordinances 
for  its  local  police  enforcement.  Arrests  for  drunkenness,  if 
such  drunkenness  constitutes  any  offense  against  the  state,  would 
be  within  the  authority  and  duty  of  the  county  sheriff. 

If  such  arrests  were  made  for  offenses  against  the  state, 
and  it  was  the  duty  of  the  sheriff  as  conservator  of  the  peace 
to  make  such  arrests,  he,  nevertheless,  would  not  be  entitled  to 
collect  mileage  for  the  trips  unless  he  could  qualify  under  Sec- 
tion 5 of  House  Committee  Substitute  for  House  Bill  Ho.  #72,  infra. 
Said  Bill  Ho.  #72,  passed  by  tho  63rd  General  Assembly,  which  became 
effective  July  1,  1946,  provides  for  the  salary  and  compensation  of 
sheriffs  in  counties  of  the  fourth  class,  which  would  be  applicable 
to  the  Sh*  riff  of  Stone  County.  This  County  was  listed  as  having 
in  1940  a population  of  11,300.  Section  1 of  said  Bill  No.  #72  in 
part  provides: 

"The  sheriff  in  counties  of  the  fourth  class 
shall  receive  annually  for  his  official  services 
in  connection  with  the  investigation,  arrest, 
prosecution,  custody,  care,  feeding,  commitment 
and  transportation  of  persons  accused  of  or  con- 
victed of  a criminal  offense,  the  following  sums: 

* v -w  * in  counties  having  a population  of  10, COO 
and  less  than  11,500  the  sum  of  fl'00;  in  counties 
having  a population  of  11,500  and  less  than  13,000 
the  sum  of  -,-1900 ; * < * " 
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Section  5 of  said  Bill  No.  172  provides: 

"In  addition  to  the  salary  provided  in 
Section  1 of  this  act , the  county  court 
shall  alow  the  sheriffs  and  their  deputies, 
payable  at  the  end  of  each  month  out  of  the 
county  treasury,  actual  and  necessary  ex- 
penses for  each  mile  traveled  in  serving 
warrants  or  any  other  criminal  process  not 
to  exceed  five  cents  per  mile.” 

The  provisions  of  the  bill  as  to  mileage  seem  clear  of  construction. 
Section  1 provides  for  the  salaries,  depending  on  population  of  the 
county,  and  says  the  sheriff  shall  receive  such  salary  for  his 
official  services  in  connection  with  the  investigation,  arrest, 
prosecution,  custody,  care,  feeding,  commitment  and  transportation 
of  persons  accused  of  or  convicted  of  a criminal  offense.  The  only 
reference  to  reimbursement  for  mileage  expense  incurred  in  the 
carrying  out  of  these  official  duties  is  Section  5,  which  provides 
for  payment  of  actual  and  necessary  expenses  for  each  piile  traveled 
in  serving  warrants  or  any  other  criminal  process  not  to  exceed 
five  cents  per  mile.  The  case  of  Maxwell  v.  Andrew  County,  146 
S.w.  (2d)  621,  347  Mo.  156,  involves  the  question  of  alleged  over- 
payment of  expenses  to  the  Sheriff  of  Andrew  County.  The  statutes 
relating  to  sheriffs  at  that  time  provided  for  certain  fees  as 
payment  for  their  services,  and  a mileage  allowance  (similar  to 
Section  5 of  Bill  No.  372),  which  provided  ten  cents  ”for  each 
mile  actually  traveled  in  serving  any  venire  summons,  writ, 
subpoena,  or  other  order  of  court,  when  served  more  than  five 
miles  from  the  place  where  the  court  is  held  * * The  court, 

in  the  Maxwell  case,  supra,  said  at  l.c.  625: 

"But  our  statutes  do  not  provide  any  com- 
pensation for  the  work  which  the  sheriff 
may  have  to  do  in  thus  preserving  the  pub- 
lic peace.  Sections  11791,  11792,  R.S.'lo. 

1929,  Mo.  St.  Ann.  Sections  11791,  11792, 
pp.  7014,  7017*  They  do  provide  that  the 
sheriff  in  executing  a warrant  placed  in 
his  hands  by  a court  or  magistrate  shall 
be  allowed  certain  fees  and  mileage,  but 
in  performing  his  duty  as  a conservator 
of  the  peace  and.  in  detecting  and  appre- 
hending without  warrant,  as  he  may  in 
certain  cases,  persons  guilty  of  crime,’ 
he  is  not  by  statute  allowed  compensation. 
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"It  is  well  established  lav.  that  the  rig  ;t 
of  a public  officer  to  compensated  by 
salary  or  fees  for  toe  perfor  mance  of  duties 
imposed  on  him  by  law  boos  not  rest  upon  any 
theory  of  contract,  express  or  implied,  but 
is  purely  a creature  of  time,  statute.  * ♦ 

•Y  •.*  K •*  V-  <*-  +/>  Jv-  $"•  •■k  A «%*■  & X1,  V 'If 


"The  statutes  regulating  tne  compensation  of 
sheriffs  expressly  provide  for  the  payment 
of  mileage  in  certain  cases.  For  example, 
such  provision  is  made  when  the  officer  is 
serving  subpoenas  or  writs  or  transporting 
a prisoner  to  the  penitentiary.  Time  specifica- 
tion in  the  statute  of  instances  when  mileage 
is  to  oe  paid  and  money  lawfully  be  received 
by  the  sheriff  constitutes  an  implied  prohibi- 
tion upon  its  collection  in  other  instances. 
Iarticularly  is  this  true  when  vee  consider  the 
provisions  of  Section  11793>  specifically 
limiting  the  compensation  to  be  received  by 
sheriffs." 


It  may  be  that  an  act  ; nich  constitutes  an  offense  against 
a city  ordinance  is  not  an  offense  against  the  state.  As  was 
stateu  by  the  Supreme  Court  of  Tennessee  in  0* Haver  v.  Montgomery, 
111  S.m.  449,  l.c.  45s : 

"The  word  * misdemeanor , * as  employed  in 
statutes  conferring  power  upon  municipal 
corporations,  is  not  wholly  synonymous 
with  the  same  term  as  used  at  common  law, 
or  in  general  statutes  defining  offenses 
against  the  state  of  a grade  less  than 
felony,  but  has  a mo  e restricted  meaning, 
being  limited  to  offenses  against  tne 
smaller  local  government.  However,  it  may 
happen,  and  often  does  happen,  tlu.t  an 
offense  against  the  city  may  also  be  an 
offense  against  the  state,  and  both  juris- 
dictions may  punish  (Greenwood  v.  btate, 

6 3axt.  567,  573,  574,  32  am.  ilep.  539; 

State  v.  Kason,  3 Lea,  649;  Ogden  v.  Madi- 
son. Ill  Ms.  413,  #7  K.W.  566,  55  L.li.A. 

506);  but  there  are  many  offenses  against 
municipalities  which  are  not  offenses 
against  the  state,  a no  which  the  legisla- 
tive bodies  of  municipal  corporations  are 
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authoif  1 ed  to  define  and  declare  by  ordi- 
nance *********  * * * * * j:  * n 

I the  act  in  ruestion  falls  in  such  category,  it  is  the  duty 
of  tne  local  officials  to  enforce  the  ordinance.  If  such  be 
tne  case,  the  enforcement  of  such  ordinance  would  not  be  one 
of  the  official  services  which  the  sa  riff  is  called  upon  to 
perform.  However,  by  Section  7390,  ;..j.  do.  1939,  it  may  be 
the  sheriff’s  duty  to  accept  such  offenders  in  the  county  jail. 
Said  Section  7300  of  Chapter  3&,  union  are  miscellaneous  pro- 
visions applicable  to  all  cities,  towns  ana  villages,  provides: 

"If  any  city  as  in  this  chapter  provided 
for  have  no  suitable  and  safe  place  of  con- 
finement, the  defendant  may  be  committed  to 
tiro  common  jail  of  the  county  oy  the  mayor 
or  police  judge  of  such  city,  and  it  shall 
be  tne  duty  of  the  sheriff,  u; on  the  receipt 
of  a warrant  of  commitment  from  tne  mayor  or 
police  judge,  if  ne  have  room,  to  receive 
and  safely  keep  such  prisoner  until  discharged 
by  tue  process  of  law.  w>ucn  city  shall  pay 
the  board  of  such  prisoner-  at  the  sau.e  rate  as 
may  now  or  hereafter  be  allowed  by  law  to  such 
sheriff  for  the  keeping  of  other  prisoners  in 
his  custocy." 

CCKCLUoIOh 

It  ie,  therefore,  the  opinion  of  this  department  that,  if 
the  act  complained  of  is  an  offense  against  both  the  municipal 
ordinance  and  the  state,  it  is  the  duty  oi  the  sheriff  to  act 
as  conservator  of  the  peace  within  his  county,  as  provided  for 
in  Section  1313d,  U.s.  Mo.  1939 • In  making  arrests  as  such 
conservator  of  the  peace,  the  sheriff  is  not  entitled  to  mileage 
unless  ho  comes  within  the  provisions  of  bGCtion  3 of  H.C.S.H.3. 
No.  372,  supra.  If  the  offense  is  one  against  tho  local  ordinance 
only,  and  not  the  state,  it  i:  not  the  county  sheriff’s  duty  to 
enforce  such  ordinance,  but  the  offender  ;:uy  bo  committed  to  tue 
county  jail  under  the  provisions  of  Section  73bC,  11.3.  Ko.  1939, 
supra . 

mee  ectfully  submitted, 


•*m»  o.  jC'Ji  .1:1 

ArriiOVdD:  assistant  Attorney  General 


TT—rmrm — 

Attorney  General 
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COURT  IffiPORTURS: 


In  circuits  where  there  are  counties  with  more  than 
forty-five  thousand  inhabitants  the  court  reporter 
is  not  entitled  to  hotel  and  traveling  expenses. 


Kay  15,  1947 


FILED 


Honorable  Loula  H*  Schult 
Judge,  38th  Judicial  Circuit 
Caruthersville,  Missouri 

Dear  Sir* 

Recalpt  la  acknowledged  of  your  letter  requesting  an 
official  opinion  which  reads* 

"I  would  like  to  have  your  opinion  on 
the  following  question* 

"Section  13347  provides  that  every 
official  court  reporter  of  a circuit 
or  a criminal  court  in  counties  having 
forty-five  thousand  inhabitants  and 
less  shall  be  allowed*  * * necessary 
hotel  and  traveling  expenses  while 
attending  * * *court  at  any  place  in 
the  circuit  in  which  he  is  appointed, 
other  than  the  place  of  his  residence 
the rein , etc. 

"The  38th  Judicial  Circuit  is  composed 
of  two  counties,  one  having  over  45,000 
inhabitants  (Pemiscot  46,857)  and  one 
having  less  than  45,000  inhabitants 
(New  Madrid  39,787). 

"The  Supreme  Court  in  Woodside  vs  County, 

308  Mo,  227,  271  SW  766  held  that  where 
each  county  in  the  circuit  had  a population 
of  less  than  45,000  inhabitants,  the  court 
reporter  was  entitled  to  hie  expenses  in 
attending  court. 

"Would  the  court  reporter  of  this  circuit 
be  entitled  to  his  expenses  from  New  Madrid 
County? 
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"And  further  would  he  be  entitled  to  such 
expenses  if  he  lived  in  New  Madrid  County. 

The  reporter  for  this  circuit  lives  in  Port- 
ageville, New  Madrid  County*  which  is  some 
twenty  (20)  miles  from  the  town  of  New 
Madrid  wherein  circuit  court  is  held,  would 
he  therefore  be  entitled  to  his  expenses 
(mileage)  in  going  from  Portageville  to  New 
Madrid  and  return,  since  his  residence  is 
in  that  county •" 

In  reading  your  request  we  observe  two  questions  to  be 
answered: 


I. 

May  the  official  court  reporter  of  the  38th  Judicial 
Circuit,  composed  of  Pemiscot  County  with  a population  of 
46*857  inhabitants  and  New  Madrid  County  with  a population  of 
59*787  inhabitants*  be  reimbursed  for  sums  of  money  actually 
expended  for  necessary  hotel  and  traveling  expenses  while 
engaged  in  attending  or  traveling  to  and  from  any  regular* 
special  or  adjourned  term  of  court  at  any  place  in  the  circuit? 


II. 

When  circuit  court  is  held  in  New  Madrid  County,  the  county 
in  which  the  court  reporter  resides,  would  he  be  entitled  to 
traveling  expenses  in  going  to  the  town  of  New  Madrid  where 
court  is  held  from  his  home  at  Portageville  and  return? 


Section  13547,  R.  S.  Mo.  1939,  provides  for  allowances  of 
hotel  and  traveling  expenses  incurred  under  the  aforementioned 
conditions  and  reads  as  follows: 

"Every  official  court  reporter  of  a circuit 
or  a criminal  court  in  counties  having  forty- 
five  thousand  inhabitants  and  less  shall  be 
allowed  and  paid  all  sums  of  money  actually 
expended  only  in  necessary  hotel  and  traveling 
expenses  while  engaged  in  attending  any  reg- 
ular, special  or  adjourned  term  of  court  at 
any  place  in  the  circuit  in  which  he  is 
appointed,  other  than  the  place  of  his 
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residence  therein,  or  while  engaged 
in  going  to  and  from  any  such  place 
for  the  purpose  of  attending  such  terms 
of  court.  Such  moneys  shall  be  paid 
out  of  the  county  treasuries  of  the 
respective  counties  in  said  district  in 
proportion  to  their  respective  popul- 
ations.” 

The  leading  case  construing  the  above  section  is  Loodside 
v.  Dent  Coimty,  271  3.  W,  766,  308  Ho.  227.  In  that  case  the 
Question  involved  was  whether  or  not  under  Section  12674,  R.  S, 
Mo.  1919,  the  court  reporter  of  the  19th  Judicial  Circuit  was 
entitled  to  bo  reimbursed  for  money  actually  expended  for  hotel 
and  traveling  expenses  while  engaged  in  attending  court  in  the 
counties  of  the  circuit  other  than  his  residence.  The  19th 
Judicial  circuit  was  composed  of  3ix  counties  having  a total 
population  of  87,959  but  no  county  had  a population  in  excess  of 
45,000.  In  holding  that  the  court  reporter  was  entitled  to  such 
reimbursement  the  Supreme  Court  en  banc  said  at  S.  W,  l.c,  767: 


”The  only  Question  presented  is  whether 
court  reporters  in  circuits  having  a 
total  population  of  over  60,000,  and 
where  each  of  the  counties  in  the  circuit 
has  less  than  45,000  inhabitants , are 
entitled  to  expenses  provided  by  section 
12674,  R.  3.  1919,  in  addition  to  salary. 
The  section  reads: 

: *Secticn  12S74.  Allowed  actual 

expenses  attending  court.— 

Every  official  court  reporter  of 
a circuit  or  a criminal  court  in 
counties  having  forty-five  thoua- 
sand  inhabitants  and  less  shall 
be  allowed  and  paid  all  sums  of 
money  actually  expended  only  in 
necessary  hotel  and  traveling 
expenses  while  engaged  in  attending 
any  regular,  special  or  adjourned 
term  of  court  at  any  place  in  the 
circuit  in  which  he  is  appointed, 
other  than  the  place  of  his  residence 
therein,  or  while  engaged  in  going 
to  and  from  any  such  place  for  the 
purpose  of  attending  such  terms  of 
court.  Such  moneys  shall  be  paid 
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out  of  the  county  treasuries  of  the 
respective  counties  in  said  district 
in  proportion  to  their  respective 
populations*  Lavs  1919,  p.  715.* 

"The  above  section  applies  only  to  cir- 
cuits consisting  of  tvo  or  more  counties* 

The  manner  of  apportionment  and  payment  of 
this  expense  by  the  respective  counties 
prescribed  In  the  last  sentence  of  the 
law  indicates  this  intent  beyond  a per- 
adventure , In  no  such  circuit  is  there 
now*  or  was  there  at  the  time  the  law 
was~pBase'd.  a county  having  more  ihan 
45,<X)0  inhabitants  , Consequently , no 
' r arises,  and  no  good  reason 
appears  wliy  tKe  plain,  unambiguous 
terms  of  the  statute  should  not  be  given 
a literal  construction,  and  held  to  apply 
to  every  official  court  reporter  of  a 
circuit  court  in  counties  having  45,000 
inhabitants  and  less*  Appellant  was  a 
resident  of  Dent  county  within  the 
judicial  circuit  for  which  he  was  the 
duly  appointed,  qualified  and  acting 
official  court  reporter.  Circuit  court 
was  held  in  every  county  in  this  circuit, 
and  every  county  in  the  circuit  had  less 
than  45,000  Inhabitants,  though  the  total 
population  of  the  circuit  was  more  than 
60,000*  The  facts  in  appellant* s case 
clearly  bring  him  within  tha  purview  of 
sections  12670  and  12674,  R.  S.  1919, 
and  he  was  entitled  to  recover  the  full 
amount  sought.*  * * *•  (Emphasis  ours.) 

The  prinoipal  difference  in  the  facts  of  the  Woodside  case 
from  the  situation  presented  in  your  first  question  is  that  in 
the  Woodside  case  there  was  not  a county  in  the  circuit  with  a 
population  over  45,000,  while  in  the  situation  presented,  one 
county  in  the  circuit  (Pemiscot)  does  have  a population  exceeding 
45,000.  This  factual  difference,  we  believe,  is,  in  view  of  the 
language  appearing  in  the  Woodside  case,  a very  important  one 
to  consider  in  determining  the  application  of  Section  13347,  supra. 

The  court  in  the  Woodside  case  did  not  directly  rule  on  the 
question  of  whether  or  not  Section  12674,  R.  S.  Mo.  1919,  which 
is  identical  to  Section  13347,  supra,  would  have  entitled  the 
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court  reporter  to  pocelve  hotel  and  traveling  expenses  had  one  of 
tho  counties  of  the  circuit  had  a population  exceeding  45,000 
inhabitants.  However,  In  reading  the  decision  of  the  court  it 
becomes  apparent  that  the  court  wished  to  emphasize  the  fact 
that  no  county  In  the  circuit  had  more  than  45,000  inhabitants, 
and  we  believe  the  court  even  indicated  that  its  decision  might 
have  boon  different  had  one  or  more  of  the  counties  within  the 
circuit  had  more  than  45,000  inhabitants  for  it  said,  "in  no 
such  circuit  is  thero  now,  or  was  thorc  at  tho  time  the  law  was 
passed,  a county  having  more  than  45,000  inhabitants.  Consequently 
no  hardship  arises  # * “The  converse  of  this  3tatoment  would 

be  that  there  v/ould  have  been  a hardship  existing  had  one  or 
more  counties  of  tho  circuit  had  a population  exceeding  45,000. 

The  latter  portion  of  the  section  being  construed  in  the 
Woodside  case,  which  is  also  the  same  as  appears  in  Section 
13347,  supra,  provides  that'  the  moneys  allowed  the  court  reporter 
for  hotel  and  traveling  expenses  "shall  be  paid  out  of  the 
county  treasuries  of  the  respective  countio3  in  said  district 
in  proportion  to  their  respective  populations."  In  this"pro-~ 
vision  of  tho  statute  we  believe  that  the  Legislature  has  used 
the  word  "district"  synonymously  with  tho  word  "circuit",  end 
that  it  was  intended  that  the  moneys  for  hotel  and  traveling 
expenses  would  be  paid  by  the  respective  counties  of  the  cir- 
cuit in  proportion  to  their  respective  populations.  In  other 
words  all  of  the  counties  of  a circuit  are  bound  by  tho  statute 
to  pay  their  proportionate  share  of  all  the  hotel  and  traveling 
expenses  to  which  the  court  roporter  is  duly  entitled.  Tho 
liability  of  each  county  for  its  proportionate  share  is  door 
when  no  county  in  the  circuit  has  more  than  45,000  inhabitants, 
but  such  clarity  vanishes  when  confronted  with  a situation  3uch 
as  the  case  at  hand. 

Me  ascertain  in  reading  the  first  part  of  the  statute  that 
the  Legislature  has  limitod  the  liability  of  counties  for  any 
hotel  and  traveling  e xpensos  incurred  by  the  court  reporter  to 
only  those  counties  having  45,000  inhabitants  or  loss.  Therefore, 
in  a circxiit  such  as  tho  38th  Judicial  Circuit,  Pemiscot  County, 
which  has  more  than  45,000  inhabitants,  would  not  be  liable  for 
any  portion  of  the  hotel  and  traveling  expenses  incurred  by  the 
court  reporter,  at  the  same  time  Hoy/  Madrid  county,  which  at  most 
would  only  be  liable  for  a porportionate  share,  could  not  be 
assessed  for  the  full  amount  of  such  expenses,  Tho  statute  in 
question  when  applicable,  certainly  contemplates  that  tho  court 
roporter  should  bo  paid  in  full  for  hotel  and  traveling  expenses 
to  which  he  is  duly  entitled,  and  tho  last  sentence  of  the  statute 
clearly  shows  that  the  Legislature  intended  tliat  all  counties  of 
a circuit  would  be  liable  for  a proportionate  part  of  such  expenses, 
but  It  is  our  notion  that  such  liability  depends  upon  the  counties 
comprising  the  circuit  having  no  more  than  45,000  inhabitants. 


/•'A 
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Consequently  we  are  persuaded  to  the  view  that  Section 
13347.  supra,  doea  apply  to  a circuit  in  which  one  or  more  coun- 
ties therein  have  more  than  45,000  inhabitants,  and  if  such  ia 
the  case,  the  court  reporter  would  suffer  the  hardship,  which  we 
believe  that  the  court  was  mindful  of  in  the  Woodside  case,  of 
not  being  entitled  to  hotel  and  traveling  expenses. 

Therefore,  in  answer  to  your  first  question  we  are  constrained 
to  hold  that  the  official  court  reporter  of  the  38th  Judicial 
Circuit  cannot  be  reimbursed  for  hotel  and  traveling  expenses 
incurred  while  engaged  in  attending  or  traveling  to  and  from  any 
regular,  special  or  adjourned  term  of  court  at  any  place  In  the 
circuit. 

At  this  time  we  would  like  to  point  out  that  the  only  coun- 
ties other  than  Pemiscot  County  which  have  a population  in  excess 
of  45,000  are  Jackson,  St,  Louis,  Buchanan,  Greene  and  Jasper, 
and  each  of  these  counties  comprise  a separate  judicial  circuit. 

The  38th  Judicial  Circuit,  which  includes  Pemiscot  County,  is 
composed  of  only  two  counties.  Undoubtedly  one  reason  for  this 
is  that  Pemiscot  County  is  not  nearly  so  large  as  the  counties 
aforementioned  so  as  to  constitute  it  a single  judicial  circuit* 
Although  we  believe  that  Section  13347,  supra,  has  no  applic- 
ation to  the  38th  Judicial  Circuit,  it  can  be  readily  seen  that 
it  would  apply  to  the  great  majority  of  the  circuits  throughout 
the  State,  and  the  court  reporters  in  such  circuits  would  be 
entitled  to  reimbursement  for  hotel  and  traveling  expenses  under 
the  conditions  set  forth  in  the  statute, 

i 

The  answering  of  yaqr  first  question  in  the  negative,  we 
believe,  also  answers  yoi|r  second  question  in  that  we  have  con- 
cluded that  the  court  reporter  of  the  38th  Judicial  Circuit  would 
not  be  entitled  to  reimbursements  for  traveling  expenses  incurred 
while  traveling  to  or  from  any  term  of  court.  However,  wd  also 
believe  that  the  words  "other  than  the  place  of  his  residence 
therein",  as  used  in  the  ^statute,  has  reference  to  the  county  in 
which  the  court  reporter  may  reside  and  not  to  his  actual  place 
of  abode*  To  pay  the  cohrt  reporter  for  mileage  traveled  while 
going  from  his  home  to  the  courthouse  and  return,  both  being 
within  the  same  county,  would  in  fact  be  paying  him  for  traveling 
to  and  from  work.  We  do  not  believe  that  such  travel  would  be 
necessarily  performed  in ’the  public  service  or  in  an  official 
capacity  so  as  to  allow  reimbursement  for  expenses  incurred  as 
contemplated  by  the  statute. 

What  if  the  court  reporter  only  lived  a mile  or  two  beyond 
the  city  limits  of  New  Madrid,  would  he  be  entitled  to  mileage 
for  going  to  and  from  work  when  court  was  being  held  in  New 
MadridT  We  think  not. 
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Xn  the  case  of  United  states  v.  Shields,  153  U.  8.  88,  14 
Sup.  Ct.  735,  the  question  involved  v/as  whether  or  not  the 
United  States  District  Attorney  v/as  entitled  to  mileage  while 
going  to  and  from  his  home  on  weekends.  The  place  where  court 
was  being  held  was  58  miles  from  his  home.  The  court  in  ruling 
that  he  was  not  entitled  to  such  mileage  said  the  following  at 
S,  C.  l.c.  736: 

"The  only  question  now  involved  in  the 
case  is  whether  such  an  officer,  whose 
place  of  abode  is  at  a distance  from  the 
place  at  which  court  is  held,  is  entitled 
to  mileage  for  travel  in  going  to  his 
home  every  Saturday,  and  in  returning  to 
the  place  of  holding  court  the  following 
1 Monday  morning,  during  the  continuous 
session  of  the  court. 

"The  appellee  relies  in  support  of  his 
claim  for  mileage,  and  in  affirmance  of 
the  judgment  below,  on  that  part  of 
section  824,  Rev.  St.,  which  provides: 

’For  traveling  from  the  place  of  his 
abode  to  the  place  of  holding  any  court 
of  the  United  States  in  his  district, 
or  to  the  place  of  any  examination  be- 
fore a judge  or  commissioner,  of  a person 
charged  with  crime,  ten  cents  a mile  for 
going  and  ten  cents  a mile  for  returning.’ 

"This  provision  of  section  824  has  been 
modified  by  section  7 of  the  act  of  February 
22,  1875,  3upp.  Rev.  St.  66,  which,  in 
respect  to  mileage  for  attorneys,  marshals, 
and  clerks,  enacts  that  ’from  and  after  the 
first  day  of  January  1875,  no  such  officer 
or  person  shall  become  entitled  to  any 
allowance  for  mileage  or  travel  not  actually 
and  necessarily  performed  under  the  pro- 
visions of  existing  law.* 

“This  being  the  provision  of  lav/  in  force  as 
to  mileage  during  the  period  covered  by  the 
claim  of  the  appellee,  can  it  be  properly 
said  that  going  to  his  home  on  Saturday 
afternoon  and  returning  the  Monday  morning 
following  was  travel  ’actually  and  necess- 
arily performed?’  It  certainly  cannot  be 
•held  to  be  travel  necessarily  performed  in 
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the  public  service.  Mileage  allowed 
to  public  officials  involves  the  idea 
that  the  travel  is  performed  in  the 
public  service,  or  in  an  official  ca- 
pacity. The  appellee  lived  at  Canton, 
Ohio,  58  miles  from  Cleveland,  where 
the  court  was  held;  and  he  made  the 
journey  to  and  from  his  home  once  a 
week,  for  the  purpose  of  spending 
Sunday  with  his  family.  If  he  is 
entitled  to  mileage  for  each  one  of 
these  trips  made  during  the  uninterrupted 
session  of  the  court,  it  is  difficult 
to  see  upon  what  principle  he  would  not 
bo  entitled  to  mileage  fDr  a daily  trip 
of  that  3ort,  which  would  enable  tiim  to 
spend  each  night  of  the  week  at  home. 
Suppose  that  his  place  of  abode  had  been 
10,15,20  or  25  miles  from  Cleveland,  and 
Instead  of  going  heme  Saturday  afternoon, 
and  returning  Monday  morning,  he  had  made 
the  trip  to  his  place  of  residence  each 
afternoon  of  the  court  week,  and  returned 
the  following  morning.  Could  it  be  held 
that  it  was  the  true  intent  and  meaning 
of  congress  that  he  should  be  allowed 
mileage  for  these  dally  trips?  We  think, 
clearly,  not.  Section  824,  and  the  above- 
quoted  act  of  February  22,  1875,  will  not 
admit  of  a construction  which  would  give 
the  right  to  mileage  under  such  circum- 
stances. There  is,  in  principle,  no 
essential  difference  between  the  claim 
for  mileage  on  a daily  trip  to  and  from 
the  officer *s  hone,  and  a weekly  trip, 
vdien  performed  for  Ills  own  pleasure  and 
convenience  so  as  to  spend  Sunday  at  home. 
The  travel,  whether  nade  daily  or  weekly, 
cannot  bo  said  to  have  been  made  in  the 
character  of  a public  official,  or  in  the 
performance  of  a public  service,  but 
merely  in  a private  and  -unofficial  cap- 

acl,tyiS.  _ (Emphasis  ours.) 


In  view  of  the  foregoing  we  do  not  believe  that  the  court 
reporter  would  be  entitled  to  reimbursement  for  traveling  expen- 
ses incurred  while  traveling  from  Portagevlllo  to  Kew  Madrid* 
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and  return  during  the  time  that  court  is  being  held  in  New  Madrid* 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  in  a 
Judicial  Circuit  wherein  a county  or  counties  have  more  than 
45,000  inhabitants.  Section  15347,  R.  S*  Mo.  1939  does  not  apply 
and  the  official  court  reporter  of  such  circuit  v/ould  not  be 
entitled  to  reimbursement  for  sums  of  money  expended  for  necessary 
hotel  and  travel  expenses  while  engaged  in  attending  or  traveling 
to  and  from  any  regular,  special  or  adjourned  term  of  court  at 
any  place  in  the  circuit.  Nor  in  any  event  would  the  court  reporter 
be  entitled  to  traveling  expenses  for  going  from  his  home  to  the 
place  where  court  was  being  held  and  return  where  both  are  in 
the  same  county* 


Respectfully  submitted. 


RICHARD  F.  THOMPSON 
Assistant  Attorney  General 


APPROVED: 


J.  L.  TAYLOR 
Attorney  General 
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BANKING  BlTSIlfeSS-:  ’ An  express  e^p any  having  Contracts  with' railroad  companies 

for  the  opei  ion  of  an  express  's.ervfce  pon  the  lines  of 
such  railroad  companies,  or  a transatlantic  steamship 
* company,  or  a telegraph  or  telephone  company,  as  excep- 

tions to  corporations  prohibited  from  doing  any  acts  of 
banking  under  Sec.  7890,  R.S.  Mo.  1939,  possess  the  power 
of  receiving  for  transmission  or  of  transmitting  the  same, 

by  draft,  traveler's  check, 
February  20,  1947  money  order,  or  otherwise, 

without  any  authority  or 
supervision  of  the  Department 
of  Finance  of  this  State  what- 
soever. 


Honorable  B.  9.  Shaifner 
Commissioner  of  Finance 
Jefferson  City,  Missouri 


Dear  Commissioner  Shaffner: 


This  will  acknowledge  your  letter  of  recent 
date,  which  is  as  follows: 


"This  office  is  in  receipt  of  the 
following  letter  dated  September 
4th  from  Cunard  White  Star,  Ltd., 

St.  Louis  office: 

"' Department  of  Finance 
State  of  Missouri 
Jefferson  City,  Missouri 

"'Dear  Sirs: 

"*sVe  are  about  to  reengage  in  the 
business  of  transmitting  moneys  to 
foreign  countries  and  in  due  course 
we  shall  authorize  our  regularly  ap- 
pointed agencies  in  the  State  of 
Missouri  to  receive  moneys  for  trans- 
mission* 

"'This  business  will  be  conducted  by 
us  subject  to  all  the  restrictions 
and  limitations  set  forth  by  the  United 
States  Treasury  Office  pursuant  to  the 
executive  Orders  and  Regulations  relat- 
ing to  Foreign  Bund  Control,  under  a 
license  to  be  granted  us  by  the  Secre- 
tary of  the  Treasury  through  the  Federal 
Reserve  Bank,  New  fork. 

"'  e would  esteem  highly  an  acknowledgment 
of  this  letter  with  particulars  as  to  the 
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requirements  with  which  we  should  com- 
ply to  operate  under  the  existing  regu- 
lations of  the  State  of  Missouri  affect- 
ing the  business  of  receiving  moneys  for 
transmission  abroad.1 

11  In  this  connection,  it  appears  Sec, 
7890-7891,  H.S.  Mo.  1959,  Indicate  this 
Department  is  in  a position  to  grant  such 
a request.  Since  there  is  no  evidence 
in  this  office  that  such  permission  has 
previously  been  authorized,  there  are  ap- 
parently other  banking  laws  which  super- 
sede those  sections  mentioned. 

"May  we  be  favored  with  your  opinion  at 
your  convenience?" 


Sections  73S0  and  7891,  Article  1,  Chapter  39, 
R.S.  Mo.  1959,  respectively,  are  as  follow: 

"Sec.  7890.  Prohibition  of  banking 
business.*— Do  corporation,  domestic 
or  foreign,  other  than  a corporation 
formed  under  or  subject  to  the  bank- 
ing laws  of  this  state  or  of  the 
United  Htates,  except  as  permitted  by 
such  laws,  shall  by  any  Implication  or 
i construction  be  deemed  to  possess  the 

power  of  carrying  on  the  business  of 
discounting  bills,  notes  or  other  evi- 
dences of  debt,  or  receiving  deposits, 
of  buying;  and  selling  bills  of  exchange, 
or  of  issuing  bills,  notes  or  other 
evidences  of  debt  for  circulation  as 
money,  or  of  engaging  in  any  othex-  form 
of  banking;  nor  shall  any  such  corpora- 
tion, except  an  express  company  having 
contracts  with  railroad  companies  for 
the  operation  of  an  express  service  up- 
on the  lines  of  such  railroad  companies, 
or  a transatlantic  steamship  company,  or 
a telegraph  or  telephone  company,  possess 
the  power  of  receiving  money  for  trans- 
mission or  of  transmitting  the  same,  by 
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draft,  traveler’s  check,  money  order  or 
otherwise," 


"Sec,  7891,  Licenses  to  foreign  cor- 
porations—renewal,— Upon  receipt  by 
the  commissioner  from  any  foreign  cor- 
poration of  an  application  in  proper 
form  for  leave  to  do  business  in  this 
state  tinder  the  provisions  of  this  chap- 
ter, he  shall,  by  such  investigation  as 
he  may  deem  necessary,  satisfy  himself 
whether  the  applicant  may  safely  be  per- 
mitted to  do  business  in  this  state. 

If  from  such  investigation  he  shall  be 
satisfied  that  it  is  safe  and  expedient 
to  grant  such  application  and  it  shall 
have  been  shown  to  his  satisfaction  that 
such  applicant  may  be  authoi’ized  to  en- 
gage in  business  in  this  state  pursuant 
to  the  provisions  of  this  chapter  and 
has  complied  with  all  the  requirements 
of  this  chapter,  he  shall  issue  a license 
under  his  hand  and  official  seal  auth- 
orizing such  applicant  to  carry  on  such 
business  at  the  place  designated  in  the 
license  and,  if  such  license  is  for  a 
limited  time,  specifying  the  date  upon 
which  it  shall  expire,  buch  license 
shall  be  executed  in  triplicate  and  the 
commissioner  shall  transmit  one  copy  to 
the  applicant,  file  another  in  his  own 
office  and  file  the  third  in  the  office 
of  the  recorder  of  the  county  or  city 
in  which  ia  located  the  place  designated 
in  such  license,  Whenever  any  such 
license  is  issued  for  one  year  or  less, 
the  commissioner  may,  at  the  expiration 
thereof,  renew  such  license  for  one  year," 


fie  believe  the  last  part  of  said  Section  7890, 
beginning  with  the  word  "nor"  in  the  fourteenth  line  of 
said  section,  and  including  the  word  "otherwise"  at  the 
end  of  said  section  indicates  that  your  Department  has 
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no  duties  to  perform  respecting  the  issuing  of  licenses 
or  permits  to  any  of  the  corapanies  named  In  said  Section 
7090. 


There  is  no  other  section  of  the  banking  Code 
which  either  supersedes,  as  you  suggest  in  your  letter 
might  be  the  case,  said  Sections  7890  and  7891,  or  refers  to  them. 

Section  7890,  R.3.  Mo,  1939,  is  designed  as  a 
statute  to  prohibit  all  corporations,  domestic  and  foreign, 
other  than  corporations  formed  under  or  subject  to  the 
'Banking  Laws  of  this  State  or  the  United  States  from  per- 
forming any  of  the  acts  exclusively  belonging  to  banking 
business.  Said  Section  7890  identifies  many  of  the  acta 
which  are  prohibited  from  being  performed  by  corporations 
other  than  those  formed  under  and  subject  to  the  Banking 
Laws  of  this  State,  or  the  United  States,  except  as  per- 
mitted by  such  laws,  which  are  by  the  terms  of  Section 
7949,  R*S.  Mo,  1939,  exclusively  within  the  power  and 
authority  of  banks  to  perform, 

,$•  However,  said  Section  7890,  in  the  part  thereof 
hereinabove  quoted,  identifies  certain  corporations  as 
exceptions  to  such  corporations,  domestic  or  foreign, 
other  than  corporations  formed  under  or  subject  to  the 
Banking  Laws  of  this  State  or  the  united  States,  as  cor- 
porations which  are  privileged  to  perform  some  of  the 
acta  which  are  mentioned  in  said  Section  7890,  as  being 
so  prohibited  as  aforesaid,  and  also  mentioned  in  said 
Section  7949  as  being  exclusively  privileged  to  banks . 

Such  corporations  so  constituting  such  exceptions  are: 

1)  an  express  company  having' contracts  with  railroad 
companies  for  the  operation  of  an  express  service  upon 
the  lines  of  such  railroad  companies,  or,  S)  a trans- 
atlantic steamship  company,  or,  3)  a telegraph  or  tele- 
phone company.  Said  Section  7890  proceeds  and  states 
that  such  corporations  so  excepted  from  the  corpora- 
tions, domestic  or  foreign,  which  are  prohibited  from 
performing  any  of  such  acts  of  banking  shall  "possess 
the  power  of  receiving  money  for  transmission  or  of 
transmitting  the  same,  by  draft,  traveler’s  check,  money 
order  or  otherwise,” 

Section  7890  is  positive,  clear  and  certain  in 
its  direction  that  the  said  corporations  so  named  as  such 
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exceptions  may  perform  such  acts  aa  named  in  said  section, 
and  which  are  otherwise  exclusive  acts  of  banking,  with- 
out limitation  or  condition.  Said  section  does  not  pro- 
vide for  any  license,  certificate  or  authority  to  be  pro- 
cured from  any  public  official  in  ordex-  to  do  and  per- 
form such  acts  as  are  privileged  to  them  by  said  section 
to  perform. 

Section  7891  is,  as  we  view  it,  not  sufficiently 
clear  in  itself  to  authorize  your  Department  to  grant  a 
written  license  or  permit  of  any  kind  thereunder.  Cer- 
tainly, said  Section  7891  does  not  circumscribe  or  limit 
the  powers  of  the  corporations  named  aa  exceptions  in 
said  Section  7-390  from  performing  such  acts  they  are  per- 
mitted to  perform  without  any  authority  from  any  public 
administrative  office  including  your  .Department, 

We  believe  the  corporations  named  in  said  Section 
7890  as  possessing  the  power  of  receiving  money  for  trans- 
mission or  of  transmitting  the  same  by  draft,  traveler’s 
check,  money  order  or  otherwise,  may  proceed  to  the  per- 
formance of  such  acts,  even  though  such  acts  may  be  busi- 
ness transactions  exclusively  assigned  to  banks,  except 
for  such  exceptions  as  are  stated  in  said  Section  7890, 
without  interference  or  supervision  from  any  person  or 
authority  in  this  State, 

CoIJCUKilOK. 


It  is,  therefore,  the  opinion  of  this  Department 
that  your  Department  has  no  duty  to  perform  with  respect 
to  licensing,  granting  a certificate  of  authority  or  other 
consent  for  an  express  company  hkving  contracts  with  rail- 
road companies  for  the  operation  o'f  an  express  service  upon 
the  lines  of  such  railroad  companies,  or  a transatlantic 
steamship  company,  or  a telegraph  or  telephone  company  in 
order  for  any  such  company  to  possess  the  power  of  receiv- 
ing money  for  transmission  or  of  transmitting  the  same  by 
draft,  traveler’s  cheek,  money  order,  or  otherwise.  Such 
companies  possess  such  power  independently  by  reason  of 
Section  7890,  and  your  Department  has  no  duty  to  perform 
in  such  matters. 

Respectfully  submitted, 

APPROVED : 

0E0KGE  V/,  CROWLEY 

Assistant  Attorney  General 

J.  E.  TAYLOR 
Attorney  General 
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TRUST  COMP'^tES  i/^^rporations  may  be"  eated  nder  Section 

J 24,  Article  3,  Chapter  39,  R.S.  Mo,  1939, 
to  do  a trust  company  business  as  provided 
therein,  without  being  required  to  do  "bank 
ing"  business. 


April  14,  1947 


Honorable  H,  G,  Shaffner 
CommisB loner  of  Finance 
Jefferson  City,  Missouri 


Dear  Commissioner  Shaffner: 


This  will  acknowledge  your  letter  of  recent 
date  requesting  the  opinion  of  this  Department  if  it 
is  permissible  for  your  Department  to  issue  a charter 
to  a corporation  as  a trust  company,  under  the  terms 
of  Section  8024,  R.S.  Mo.  1939,  without  Infringing  up- 
on the  business  of  banking  as  defined  in  Section  7949, 
R.S.  Mo*  1939. 


Your  letter  is  as  follows* 

"Parties  within  the  state  are  inter- 
ested in  organising  a trust  company. 

A copy  of  the  Articles  of  Agreement 
are  enclosed. 

"You  will  note  that  Paragraph  Seven 
J «®t*  out  the  purposes  for  which  the 
corporation  is  to  be  formed.  It  ap- 
pears that  those  parties  interested 
wish  to  obtain  a charter  which  will 
exclude  rights  and  powers  in  connec- 
tion with  banking  corporations  as  de- 
fined in  Section  7949,  Banking  Laws, 

State  of  Missouri,  1939. 

"Can  this  Department  issue  a charter 
to  operate  in  the  manner  as  described 
in  the  paragraph  referred  to  in  the 
Articles  of  Agreement." 

Section  8024,  R.S.  Mo.  1939,  is  one  section  of 
Article  3,  Chapter  39,  dealing  with  trust  companies, 
and  by  the  terms  of  said  Article  3 the  incorporation  and 
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supervision  and  control  of  such  trust  companies  are 
placed  under  the  administration  of  the  Department  of 
Finance, 

The  first  clause  of  said  Section  8024,  la  as 

follows : 


M Corporations  may  be  created  under 
this  article  for  any  one  or  more  of 
the  following  purposes*" 

Then  said  Section  8024  declares  what  business 
may  be  transacted  by  a corporation  organized  under  said 
section. 

It  is  true  that  a trust  company  may,  if  its 
Articles  of  Incorporation  so  provide,  do  a banking  busi- 
ness under  the  terms  of  said  Section  8024,  But  unless 
the  Articles  of  Incorporation  do  so  provide,  a trust 
company,  as  such,  would  have  no  power  to  transact  any 
kind  of  banking  business  whatever. 

In  the  case  being  considered,  where  the  incor- 
porators desire  to  organize  a trust  company  under  the 
corporate  name  of  The  Guaranty  Trust  Company  of  Missouri, 
and  following  the  conference  with  the  same  persons  in 
your  office  on  April  1,  this  Department  has  received 
from  such  proposed  incorporators  a copy  of  the  proposed 
Articles  of  Incorporation  of  the  s&id  trust  company. 

These  persons  not  only  do  not  include  in  their  Articles 
of  Incorporation  any  expressed  purpose  to  carry  on  any 
banking  business,  but  they  do  expressly  disclaim  any  such 
purpose  or  intention,  or  right,  if  and  when  incorporated, 
of  doing  any  banking  business  whatever, 

A trust  Is  defined  in  65  C.J.,  pages  212,  213, 
under  the  subject  of  11  Trusts"  as  follows: 

“In  its  technical  legal  sense  a trust 
has  been  defined  as  the  right,  enfor- 
ceable solely  in  equity,  to  the  bene- 
ficial enjoyment  of  property  the  legal 
title  to  which  is  vested  in  another. 

It  has  been  otherwise  defined  as  an 
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obligation  upon  a person  arising  out 
of  a confidence  reposed  in  him  to  apply 
property  faithfully  and  according  to 
such  confidence!  a holding  of  property, 
aubjeet  to  a duty  of  employing  it  or 
applying  its  proceeds  according  to  dir- 
ections given  by  the  person  from  whom 
it  was  derived;  a right  of  property,  real 
or  personal,  held  by  one  party  for  the 
benefit  of  another.  That  relation  be- 
tween two  persons  by  virtue  of  which  on# 
of  them  holds  property  for  the  benefit 
of  the  other,  an  equitable  right,  title, 
or  interest  in  property,  real  or  person- 
al, distinct  from  the  legal  ownership 
thereof,” 

The  terms  of  said  Section  8024  in  prescribing 
the  purposes  for  which  corporations  may  be  organized  as 
trust  companies,  adhere  very  closely  to  the  performance 
of  such  acts  by  a trust  company  as  would  come  strictly 
within  the  above  text  definition  of  a trust. 

A bank  is  defined  in  7 C.J.,  473  as:  “*•  * * tan 
association  or  corporation  whose  business  it  is  to  re- 
ceive money  on  deposit,  cash  checks  or  drafts,  discount 
commercial  paper,  make  loans,  and  issue  promissory  notes 
payable  to  bearer,  * * * * 

It  will  be  readily  seen,  therefore,  that  the 
purposes  set  forth  in  the  Articles  of  Incorporation  of 
this  proposed  corporation  do  not  propose  to  do  any  of 
the  acts  or  things  set  forth  in  Section  7949,  H.S.  Mo, 
1939,  or  in  any  other  section  of  our  Banking  Code,  which 
are  prescribed  as  incidents  and  acts  of  banking. 

Said  Section  8024,  gives  incorporators  the  privi- 
lege of  organizing  as  a corporation  for  any  "one  or  more” 
of  the  purposes  set  forth  in  the  sub-sections  of  said 
section.  This  section  means  that  a trust  company,  may, 
if  it  declares  its  purpose  so  to  do,  do  a banking  busi- 
ness, along  with  other  acts  incident  to  a trust  company 
business  but  if  the  purpose  of  undertaking  any  kind  of 
banking  business  is  disclaimed,  as  here,  in  the  considered 
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Artlclea  of  Incorporation,  a trust  company  may  be  or- 
ganized aa  a corporation  for  the  transaction  of  any 
other  of  the  kinds  of  business  set  forth  in  said  Sec- 
tion 8024,  without  violating  the  terms  of  said  Section 
7949,  or  any  other  section  of  our  Banking  Code,  or 
without  being  required  to  include  "banking1*  in  its  busi- 
ness unless  It  Is  expressly  provided  for  in  its  Articles 
of  Incorporation, 

We  have  examined  these  proposed  Articles  of  In- 
corporation of  the  proposed  The  Guaranty  Trust  Company 
of  Missouri,  and  find  that  they  comply  strictly  with  the 
provisions  of  3aid  Section  8024,  with  respect  to  the  or- 
ganization of  and  transacting  business  by  a trust  com- 
pany, excluding  positively  any  purpose  or  intention,  or 
the  asking  of  any  right  or  privilege,  to  transact  any 
banking  business  whatsoever.  Under  these  Articles  of 
Incorporation,  and  under  the  terms  of  said  Section  8024, 
these  incorporators  have  the  right  to  incorporate  aa  a 
trust  company  to  transact  such  business  a s a trust  com- 
pany as  is  provided  in  said  Section  8024,  without  includ- 
ing the  business  of  banking. 

CONCLUSION. 

It  Is,  therefore,  the  opinion  of  this  Department 
that  The  Guaranty  Trust  Company  of  Missouri,  under  the 
terms  of  said  Section  8024,  R.S.  Mo.  1939,  may  organize 
and  incorporate  as  a trust  company  for  the  purpose  of 
carrying  out  trusts  in  property  rights  for  others,  and 
for  the  purpose  of  transacting  such  business  for  which 
Its  Articles  of  Incorporation  provide,  and  that  your  De- 
partment may  lawfully  issue  a charter  to  said  The  Guaranty 
Trust  Company  of  Missouri,  as  a corporation  to  operate  and 
carry  out  the  business  proposed  in  its  said  Articles  of 
Incorporation, 


Respectfully  submitted, 

APPROVED: 

GEORGE  W,  CROWLEY 

Assistant  Attorney  General 

J.  E.  TAYLOR 
Attorney  General 
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BANKS  ; Re‘?rfc±'-  let  Ions  loans: 


SUPPLEMENT  TO  OPINION  #64 
DATED  MARCH  29,  1946. 


June  11* 


Banks  may  dJt , (g.-^er  directly  or 
indirectly,  by  means  loan  to 
one  person  a sum  greater  than  20 % 
of  the  capital  stock  actually  paid 
in  and  surplus  fund  of  such  bank 
if  located  in  any  city  having  a 
population  of  less  than  100,000  and 
q An  over  7,000. 


Honorable  H.  G,  Shaffner 
Commissioner  of  Finance 
Jefferson  City,  Missouri 


Dear  Mr,  Shaffner: 


Sine©  our  reoent  conference  concerning  th© 
request  of  the  Columbia  Savings  Bank,  Columbia,  Mo., 
through  the  law  firm  of  Clark,  Boggs,  Peterson  & 
Becker,  to  obtain  a modification  of  our  opinion  #64, 
rendered  to  Honorable  M.  E.  Morris,  March  29,  1946, 
or  at  least  to  indicate  if,  under-  their  construction 
of  Section  7952,  R.S.  Mo,  1939,  as  re-enacted,  Laws 
of  Missouri,  1943,  page  994,  Section  1,  w©  may  answer 
in  the  affirmative  the  following  question  appearing 
as  paragraph  two  in  the  opinion  of  the  said  law  firm 
to  said  Columbia  Savings  Bank  of  date  May  4,  1946, 
construing  said  Section  7952,  which  question  Ib  as 
follows : 

MMay  & bank,  subject  to  the  provisions 
of  Section  7952,  located  in  a city  of 
approximately  19,000,  acquire  by  pur- 
chase or  discount  from  a dealer  in 
machinery,  notes  secured  by  chattel 
mortgages  executed  by  customers  of 
said  dealer,  endorsed  with  recourse, 
which  in  the  aggregate  exceed  twenty 
per  centum  of  the  capital  stodc  and 
surplus  of  said  bank?8 

The  question  submitted  does  not  directly  come 
within  the  compass  of  our  former  opinion  #64,  There, 
the  question  was: 

a * whether  the  value  of  accept- 
ance drafts  as  mentioned  and  defined 
In  said  sub-section  {©),  page  997, 

Laws  of  Missouri,  1943,  are  excepted 
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from  the  value  given  evidence#  of 
debt  mentioned  and  defined  in  sub- 
section 1 of  said  new  Section  7952, 
as  paper  not  constituting  any  part 
of  the:  per;  cent  age  value  a bank  may 
lend  any  one  person,  when,  for  in- 
stance, a sight  draft  is  issued  along 
with  a shipper* s order  bill  of  lading, 

' and  the  draft  for  the  full  value  of 
the  amount  of  the  shipment.  <***'", 

Here,  the  question  is  whether  a bank  may  acquire 
from  one  dealer,  by  purchase  or  discount  # notes  sen 

cured  by  chattel  mortgages  executed  by  customers  of  said 
dealer,  endorsed  with  recourse,  which  in  the  aggregate  ex- 
ceed twenty  per  centum  of  the  capital  stock  and  surplus  of 
said  bank." 

The  writer  has  reviewed  said  opinion  #64,  and  also 
has  carefully  read  the  opinion  of  Honorable  William  H. 
Becker,  a member  of  the  law  firm  of  Clark,  Boggs,  Peterson 
& Becker,  to  Columbia  Savings  Bank  of  date  May  4,  1946* 

If,  as  might  be  the  case,  counsel  for  said  bank  takes  the 
position  that  said  opinion  #64  is  in  disagreement  with  their 
conception  of  sub-section  1 of  Section  7952,  in  that  said 
opinion  #64  holds  that  a bank  may  not  lend  to  one  person  by 
discount  or  purchase  of  the  securities  or  evidences  of  debt 
named  in  said  section  in  excess  of  the  percentage  of  the 
"capital  stock  actually  paid  in  and  surplus  fund  of  such 
bank",  we  adhere  strictly  to  our  said  opinion  #64. 

Said  Section  7952,  R.S.  Mo,  1939,  as  amended.  Laws 
of  Missouri,  1943,  page  994,  by  the  enactment  of  a new  Sec- 
tion 7952,  was  in  turn  repealed  by  Senate  Bill  #189  pass- 
ed by  our  Legislature  in  19450  Said  sub-section  1 of  Senate 
Bill  #189  now  appearing  in  Laws  of  Missouri,  1945,  page  919, 
l.c.  920,  is  almost  identical  with  sub-section  1,  Laws  of 
Missouri,  1943,  page  994,  l.c,  995,  The  sense,  the  objects 
and  purposes  of  the  two  sub-sections  are  identical.  That 
part  of  sub-section  1 of  said  Section  7952  pertinent  to  the 
question  here  is  as  follows: 

-M-  » A bank  subject  to  the  provisions 
of  this  article: 

"1,  Shall  not  directly  or  indirectly 
lend  to  any  individual,  partnership, 
corporation,  or  body  politic,  either 
by  means  of  letter  of  credit,  by  ac- 
ceptance of  drafts  or  by  discount  or 
purchase  of  notes,  bills  of  exchange 
or  other  obligations  of  such  individual. 
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partnershlp,  corporation  or  body  politic 
an  amount  or  amounts  in  the  aggregate 
which  will  exceed  « 

twenty  (20)  per  centum  of  the  capital 
a took  actually  paid  in  and  surplus  fund 
of  such  bank  if  located  in  a city  having 
a population  of  less  than  one  hundred 
thousand  and  over  seven  thousand f *■#**, 

We  note  especially  that  in  the  question  submitted. 
It  is  said  that  the  notes  mentioned  would  be  "endorsed 
with  recourse". 

The  word  "recourse"  is  defined  in  Webster’s  Inter- 
national Dictionary,  Second  Edition,  page  2081,  as  an  in- 
transitive verb  in  definition  1:  "to  return}  revert”. 

Definition  two,  the  same  page,  same  volumes  "to 
have  recourse}  to  resort". 

Black’s  Law  Dictionary  defines  the  term  "without 
recourse”  aa  making  a qualified  or  restricted  endorsement 
of  a bill  or  note,  and  states: 

"by  these  words  the  endorser  signifies 
that,  while  he  transfers  his  property 
in  the  investment,  he  does  not  assume 
the  responsibility  of  an  endorser,” 

If,  then,  one  assigns  a bill  of  any  sort  "without 
recourse"  It  means  that  he  is  without  any  responsibility  as 
an  endorser.  The  converse  would  undoubtedly  be  true  when 
and  where  a bill  is  assigned  "with  recourse”.  Such  an  as- 
signment would  create  a responsibility  and  liability  upon 
the  assignor  aa  an  endorser  guaranteeing  the  integrity  of 
the  bill. 

Volume  I,  Bouvler* a Law  Dictionary,  at  the  bottom 
of  page  831,  left  column,  tinder  the  subject  of  "discount”, 
says : 


"There  is  a difference  between  buying  a 
bill  and  discounting  it.  The  former  word 
Is  used  when  the  seller  does  not  endorse 
the  bill  and  is  not  accountable  for  its 
payment",  (20  N.C,  350), 

We  believe  that  where  the  dealer  « as  in  the  example 
submitted  by  Mr,  Becker  - endorses  the  notes  made  to  him  by 
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his  customers  for  "merchandising”  to  the  bank  "with 
recourse",  such  notes  would  become,  and  are,  his  in- 
dividual debt  and  obligation  to  the  bank,  and  is,  in 
fact,  even  though  in  form  it  might  appear  to  be  a pur- 
chase, a loan  by  discount,  and  comes  definitely  within 
the  inhibition  of  paragraph  l|Of  said  Section  7952,  Laws 
of  Missouri,  1943,  page  994,  l«c,  995,  which  is  as  fol- 
lows : 

"A  Bank  subject  to  the  provisions  of  this 
article : 

”1.  Shall  not  directly  or  indirectly  lend 
to  any  individual,  partnership,  corporation, 

' or  body  politic,  either  by  means  of  letters 

or  credit,  by  acceptance  of  drafts  or  by  dis- 
count or  purchase  of  notes,  bills  of  exchange 
or  other  obligations  of  such  individual, 
partnership,  corporation  or  body  politic  an 
amount  or  amounts  in  the  aggregate  which 
will  exceed  fifteen  (15)  per  centum  of  the 
capital .stock  actually  paid  in  and  surplus 
fund  of  such  bank  if  located  in  a city  hav- 
ing a population  of  one  hundred  thousand 
or  over;  twenty  (20)  per  centum  of  the  capi- 
tal stock  actually  paid  in  and  surplus  fund 
of  such  bank  if  located  in  a city  having  a 
population  of  less  than  one  hundred  thousand 
and  over  seven  thousand;  and  twenty-five 
(25)  per  centum  of  the  capital  stock  actually 
paid  in  and  surplus  fund  of  such  bank  if  lo- 
cated elsewhere  in  the  state,  with  the  fol- 
lowing exceptions:  # * «•  " , 

A loan  is  defined  in  the  leading  text  authority  in 
this  country.  Corpus  Juris,  Volume  38  of  that  work,  page 
126,  as  follows: 

"Loan  of  money,  A contract  by  nfeich  on# 
delivers  a sum  of  money  to  another  and 
the  latter  agrees  to  return  at  a future 
time  a sum  equivalent  to  that  which  he 
borrows;  the  delivery  by  one  party  and 
the  receipt  by  the  other  party  of  a given 
sum  of  money,  upon  an  agreement,  express 
or  implied,  to  repay  the  sum  loaned,  with 
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or  without  interest.  If  such  Is  the  Intent 
of  the  parties,  the  transaction  will  be  con- 
sidered a loan  without  regard  to  its  form," 

The  case  cited  and  quoted  in  the  brief  prepared  by 
Mr,  Decker,  Meserol©  Securities  Go,  Inc , vs,  Cosman  et  al,, 
reported  in  170  N.E,  (N.  Y.)  519,  does  not,  we  believe,  sup- 
port the  view  expressed  by  Mr,  Becker  that  the  transaction 
identified  would  be  a purchase.  The  case  at  best  is  of 
doubtful  applicability  to  the  question  being  considered 
here.  That  was  a case  in  which  the  question  was  whether 
the  plaintiff  corporation  was  authorised  to  "discount”  notes. 
Here,  we  have  the  question  of  what  the  effect  may  be  of  dis- 
counting notes  under  our  statutes,  and  not  the  construction 
of  what  constitutes  lawful  authority  to  dis cotint  paper.  The 
question  here  Is  whether  an  endorsement  to  the  bank  by  the 
payee  "with  recourse"  and  under  discount  would  be  a loan  or 
a purchase.  It  must  not  be  overlooked  that  said  sub-section 
1 of  said  Section  7952,  Laws  of  Missouri,  1945,  page  995,  pro- 
hibits excessive  loans  by  "purchase"  of  notes  and  other  obli- 
gations. 


Of  course  the  intention  of  the  parties  to  the  trans- 
action would,  like  any  other  contract,  furnish  the  true  basis 
for  the  construction  of  the  effect  of  the  contract,  unless 
contrary  to  some  statutes  or  against  public  policy.  Their 
intention  would  not  necessarily  be  determined  by  what  they 
might  say,  but  would  be  governed  by  what  the  facts  of  the 
case  were,  and  what  the  ultimate  effect  of  their  agreement 
was  under  the  application  of  the  law  to  like  facts  and  cir- 
cumstances having  received  previous  judicial  determination. 
But  how  may  we  arrive  at  the  true  view  of  their  intention? 

We  believe  It  would  be  by  an  analysis  of  the  facts  of  the 
case,  and  applying  the  text  of  the  law  and  the  decisions 
of  the  Court  to  such  conditions.  Here  is  a dealer  who  has 
automobiles  to  sell,  it  Is  said.  He  does  sell  them.  He 
took  notes  for  his  sales.  He  cannot  carry  the  notes  because 
he  must  pay  the  maker  or  distributor.  The  bank  and  the 
broker  both,  we  assume,  know  this  "fact.  The  banker  says: 

"You  are  all  right,  but  we  happen  to  know  that  some  of  your 
customers  who,  while  not  insolvent,  are  not  very  prompt  to 
pay.  We  will  take  these  notes  and  discount  them  if  you  will 
endorse  them  *with  recourse*".  The  dealer  agreds,  endorses 
the  notes  with  recourse,  and  the  money  is  delivered  to  him 
or  placed  to  hia  credit  in  the  bank.  What,  then,  was  the 
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consideration  for  the  advancement  of  the  money  by  the  bank? 

The  answer  must  be,  we  think,  the  endorsement  by  the  deal- 
er "with  recourse”  upon  him  to  pay  any  or  all  of  the  notes 
his  customer*  fail  to  discharge,  thus  making  it  his  own 
contract  to  pay  if  his  customers  did  not  pay  0 

It  is,  therefore,  we  think,  shown  thereby,  that 
their  intention  was,  and  would  be,  construed  to  mean  that 
the  transaction  should  be  a loan  by  discount,  just  as  if 
the  dealer  were  borrowing  the  money  from  the  bank  and  had 
put  up  his  customers1  notes  as  collateral.  We  think 
just  as  simple  as  that, 

W«  think  that  when  parts  of  the  decision  quoted  by 
Mr,  Becker,  170  N,&,  *519,  supra,  preceding  and  following  the 
part  Mr,  Becker  quotes,  are  read,  the  decision  will  support 
our  view  that  such  a transaction  would  constitute  a loan. 

The  decision  cited  and  quoted  by  Mr,  Becker  in  ad- 
dition to  the  part  quoted  in  his  brief,  l.c,  521,  522,  states: 

* *•  Undoubtedly  definitions  of  the  word 
♦discount’  by  lexicographers  and  economists 
may  be  found  wide  enough  to  cover  every 
purchase  of  a debt  or  chose  in  action,  yet 
in  banking  or  finance  it  seems  to  have  a 
meaning  somewhat  more  restricted.  Banks 
are  not  ordinarily  permitted  to  speculate 
in  the  purchase  of  negotiable  instruments 
made  or  indorsed  by  parties  of  doubtful 
financial  responsibility.  Banks  of  dis- 
count loan  or  advance  moneys  to  the  makers 
or  holders  of  negotiable  instruments,  re- 
ceiving at  that  time,  by  deduction  from  the 
sum  loaned  or  advanced,  the  interest  or 
compensation  to  be  paid  for  the  advance 
of  the  bank’s  money.  See  Jevona,  Prim, 

Pol,  Econ,  114, 

tt Ordinarily  perhaps  the  advance  or  loan  is 
made  by  discount  of  negotiable  paper  created 
for  that  purpose  and  having  no  legal  incep- 
tion until  delivered  for  discount.  Some- 
times the  loan  or  advance  is  made  to  the 
maker,  sometimes  to  an  indorser,  where  the 
maker  has  signed  the  note  for  the  accommo- 
dation of  the  borrower.  If  a bank  loans 
or  advances  moneys  to  a customer  upon  an 
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exiating  note  indorsed  by  the  cua tomer 
upon  deducting  interest  to  the  date  when 
the  note  becomes  due,  the  transaction  may 
in  form  be  a purchase  of  the  note,  for  most  ' 
practical  purposes  the  transaction  is  the 
same  as  if  the  moneys  advanced  formed  the 
consideration  for  the  making  of  the  note. 

Also,  we  cite  and  quote,  l,c,  523,  of  said  decision, 
as  pertinent  to  this  question,  the  following i 

* % ‘It  is  the  function  of  a bank  of 
discount  to  employ  its  funds  in  the.  form 
of  loans  or  advances  to  its  customers, 
receiving  compensation  in  the  form  of 
interest  upon  the  moneys  loaned  or  ad- 
vanced* Such  loans  or  advances  are  made 
upon  the  credit  of  the  customers,  either 
with  or  without  the  credit  of  other  par- 
ties in  addition.  If  it  makes  such  a loan 
or  advance  in  the  form  of  a discount  of  a 
bill  or  note,  payable  at  a future  date, 
it  pays  to  the  maker  or  holder  the  face 
amount  of  the  instrument  after  deducting 
interest  for  the  use  of  the  money  till 
the  date  when  the  instrument  is  payable. 

Where  such  payment  by  the  bank  constitutes 
the  consideration  for  the  execution  of  the 
bill  or  note,  the  transaction  is,  both  in 
form  and  in  fact,  a loan.  Where  such  pay- 
ment is  the  consideration  for  the  transfer 
of  a pre-existing  instrument  the  transaction 
is  in  form  a purchase}  yet  in  both  eases 
the  transaction  carried  on  by  the  bank  is 
part  of  its  function  to  loan  or  advance 
moneys  to  its  customers,  deriving  its 
profit  from  the  receipt  of  Interest  in  ad- 
vance , n 

Of  course  a note,  in  order  to  be  negotiable  and 
disposable  must  be  a pre-existing  instrument.  We  may  assume 
that  the  note,  or  notes,  in  this  case,  would  be  payable  at 
a future  date,  since  we  cannot  believe  that  any  bank  would 
accept,  at  all,  notes,  at  discount,  if  they  were  past  due, 
with  the  possible  infirmities  that  might  be  attached  to 
them  after  maturity. 

The  case  cited  - 170  N.E,  519  - does  distinguish 
between  a sale  or  a purchase  and  a discount  in  the  dis- 
junctive, because  the  plaintiff  there  had  the  right,  under 
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its  certificate  of  incorporation,  to  "purchase  or  sell 
property"  aa  a brokerage  enterprise,  but  did  not  have 
the  right,  so  it  is  held  in  the  case,  to  ndiscount”  notes 
and  evidences  of  debt,  because  discounting  paper  was  the 
exclusive  privilege  of  banks.  Our  statute  prohibits  both 
the  purchase  and  discounting,  either  conjunctively  or  dis- 
junctively, if  either,  or  both,  respectively,  becomes,  or 
become,  a loan  by  the  bank  in  excess  of  the  percentage 
ratio  set  up  in  said  sub-section  1 of  said  Section  7952, 
Laws  of  Missouri,  1945,  as  amended  in  Laws  of  Missouri, 
1945,  page  919, 

We  believe  a transaction,  such  as  stated,  either 
factual  or  hypothetical,  as  given  by  Mr,  Becker  would, 
whether  as  an  ostensible  purchase  or  as  a discount,  be  a 
loan  by  the  bank  to  the  dealer,  and  being  in  excess  of 
the  20%  of  the  “capital  stock  actually  paid  in  and  surplus 
fund  of  such  bank"  would  violate  said  sub-section  1 of  said 
Section  7952,  Laws  of  Missouri,  1943,  page  995,  and  as 
amended  in  Laws  of  Missouri,  1945,  page  919, 

CONCLUSION, 

It  is,  therefore,  the  considered  opinion  of  this 
Department  that  our  farmer  opinion  #64  correctly  states 
the  law  as  we  then  viewed  it,  and  view  it  now,  and  we  ad- 
here to  the  principles  and  authority  submitted  in  said 
former  opinion# 


Respectfully  submitted. 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


APPROVED* 


J.  E.  TAYLOR 
Attorney  General 


GWC s ir 


TOWNSHIPS  : 
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Sectie'.,  26(<  ' Article  VI  of  the  _ 4b  Cc  .stitution, 

is  a limitation  on  the  amount  of  indebtedness  a 
township  board  may  incur  for  the  township  in  any 
year  without  popular  vote*  Valid  warrants  issued  by  a 
township  in  previous  'years  and  still  outstanding  are 
not  to  be  counted  in  computing  the  amount  of  in- 
debtedness for  the  current  year* 


July  1,  1947 


Mr.  H.  (J.  Shaffner 
Coramis.sioner  of  Finance 
Jefferson  City,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  dated  May  15,  1947, 
which  reads  in  part  as  follows: 

”1  am  in  receipt  of  the  following  letter 
from  one  of  the  examiners  of  the  Federal 
Deposit  Insurance  Corporation: 

" *Many  banka  in  Missouri  have  been  accept- 
ing township  warrants,  and  a few  have  made 
direct  loans  and  have  accepted  warrants 
aB  evidence  of  such  debts* 


" *In  view  of  the  Importance  of  township 
warrants  in  certain  state  chartered  banks 
in  Missouri,  I would  appreciate  clarifica- 
tion of  the  following  questions* 

"♦Does  Article  VI,  Section  26(a)  of  the  y 
Constitution  of  the  State  of  Missouri, 
aLter  or  nullify  the  provisions  of  Sec- 
tion 13978,  Mo.  R.  S.  1959? 

"‘Does  a township  board  have  authority  to 
borrow,  either  by  issuance  of  a warrant 
or  execution  of  a promissory  note,  without 
popular  vote?* 

"May  I be  favored  with  an  opinion  of  you r 
Department  with  regard  to  the  two  instances 
mentioned.” 

Section  26(a),  Article  VI  of  the  1945  Missouri  Constitu- 
tion, provides: 
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n5o  county,  city,  incorporated  town  or 
village,  school  district  or  other  political 
corporation  or  subdivision  of  the  state 
shall  become  indebted  in  an  amount  exceed- 
ing in  any  year  the  income  and  revenue  pro- 
vided for  such  year  plus  any  unencumbered 
balances  from  previous  years,  except  as 
otherwise  provided  in  this  Constitution 

Section  15978,  B.S.  Mo,  1939,  provides* 

"Any  person  having  a claim  or  account 
against  the  twonship  may  file  such  claim 
or  account  in  the  office  of  the  township 
clerk,  to  be  kept  by  the  said  clerk,  and 
laid  before  the  township  board  at  their 
next  meeting:  Provided,  however,  that 
any  person  having  a claim  against  the 
township  may  present  said  claim  to  the 
township  board  himself,  or  by  an  agent, 
at  any  legally  convened  meeting  of  said 
board;  said  board  shall  have  the  power 
to  determine  the  legality  or  illegality 
of  any  claim  or  account  against  the 
township,  and  to  reject  said  claim,  or 
any  part  thereof,  as  to  them  appears 
just  and  proper;  but  in  no  case  shall 
the  township  board  be  authorised  to 
allow  any  claim,  or  any  part  thereof, 
until  the  claimant  makes  out  a state- 
ment, verified  by  affidavit  to  the  amount 
and  nature  of  his  claim,  setting  forth 
that  the  same  is  correct  and  unpaid,  'or, 
if  any  part  thereof  has  been  paid,  setting 
forth  how  much," 

The  point  for  clarification  presented  by  the  first  question 
may  be  stated  thusly*  With  regard  to  township  warrants  found  in 
a bank,  what  effect  is  to  be  given  to  Section  26(a),  Article  VI 
of  the  1945  Constitution;  how  does  it  operate  with  respect  to 
Section  15978;  and  what  warrants  issued  by  townships  are  to  be 
counted  in  determining  the  indebtedness  within  the  prohibition 
of  Section  26(a),  Article  VI  of  the  Constitution. 

At  the  outset  it  should  be  stated  that  a township  warrant 
does  not  constitute  a new  debt  or  evidence  of  a new  debt,  but; 
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ia  only  the  prescribed  means  for  drawing  money  from  the  mu- 
nicipal treasury  to  pay  an  existing  debt*  Dillon  on  Munici- 
pal Corporations,  Section  851,  As  is  stated  in  65  Corpus 
Juris,  page  176,  "a  township  can  not  create  a debt  unless 
there  is  an  antecedent  legislative  authority,  direct,  or 
implied  from  the  necessity  of  performing  a duty  involving 
the  spending  of  money," 


The  Legislature  haa  provided  for  the  final  policy  and 
practices  to  be  followed  by  the  township  board  in  handling 
public  money*  and  we  must  therefore  look  to  the  statutes 
relating  to  township  organisation.  These  statutes  govern  the 
procedure  a township  must  follow  in  dealing  with  the  public 
funds , 


Section  15968,  H.S,  Mo,  1939  provides  that  the  treasury 
shall  not  pay  out  any  money  belonging  to  the  township  for  any 
purpose  whatever,  except  upon  the  word  of  the  township  board 
of  the  directors,  signed  by  the  chairman  of  said  board  and 
attested  by  the  township  clerk* 


Section  15983,  H,  S,  Mo,  1939  reads  as  follows: 


"When  any  claim  or  account,  or  any  part 
thereof,  shall  be  allowed  by  the  township 
board  of  directors,  they  shall  draw  an 
order  upon  the  township  trustee  in  favor 
of  the  claimant  for  the  amount  so  allowed— 
said  order  to  be  signed  by  the  president 
of  said  board,  and  attested  by  the  township 
clerk  and  delivered  to  said  claimant," 


In  commenting  on  these  sections  including  Section  13978 
the  court  said  in  Missouri  Township,  Chariton  County  v.  Farmer* 
Bank,  42  S,  W,  (2d)  353  at  1,  e.  356: 

"These  statutes  were  enacted  by  the 
Legislature  for  a purpose,  that  is, 
to  safeguard  the  funds  of  the  public, 
to  establish  a regular  procedure,  and 
prescribe  an  orderly  manner  in  which 
t'he  public  fluids  may  be  expended,  * * 
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It  will  b©  seen  from  the  foregoing  statutes  that  the 
township  is  authorized  to  issue  warrants  when  they  aseertain 
that  there  is  a sum  of  money  due  from  the  township*  The 
purpose  of  the  warrant  is  to  pay  the  accounts  due  from  the 
township  to  its  creditors* 

In  the  early  case  of  International  Bank  of  St.  Louis  v* 
Franklin  County,  6b  Mo.  105  the  court  was  considering  sections 
of  the  statutes  applicable  to  county  courts  which  are^very 
similar  to  the  above  quoted  sections  applicable  to  townships* 
In  the  course  of  the  discussion  the  court  said  at  1*  c.  lllj 


MIt  will  be  observed  respecting  warrants  of 
the  sort  under  consideration  that  the  statute 
, (1  W.  S.  Section  52  p*  415)  provides  that 
’every  such  warrant  shall  be  drawn  for  the 
whole  amount  ascertained  to  be  due  to  the 
person  entitled  to  the  same.'  So  that  ac- 
cording to  express  statutory  provision  each 
warrant  is  an  ascertainment  that  the  sum 
therein  mentioned  is  ’due*  to  the  person  In 
whose  favor  the  warrant  is  drawn.  And  it 
will  be  further  observed  that  the  preceding 
section  (31)  makes  It  the  duty  of  the  court, 
before  ordering  their  clerk  to  issue  a 
warrant,  to  ascertain  the  ’sura  of  money  to 
be  due  from  the  county. * In  consequence  of 
these  provisions  of  the  statute  it  follows 
that  each  warrant,  whether  drawn  on  a 
general  or  special  fund,  for  the  statute 
makes  no  distinction,  is  both  a judicial 
ascertainment  and  a written  acknowledgement 
of  Indebtedness  by  the  county*  •$:-  * t" 


The  same  reasoning  can  be  applied  to  township  warrants, 
and  it  would  thus  appear  that  warrants  are  to  be  issued  only 
after  there  has  been  an  ascertainment  and  determination  by 
the  township  board  that  the  township  is  Indebted  to  the  party 
presenting  the  claim. * There  Is  no  law  expressly  authorizing 
a township  board  to  borrow  money  from  a bank  and  issue  a 
warrant  for  such  indebtedness* 
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The  source  of  Section  26(a),  Article  VI  of  the  1945 
Constitution  is  Section  12,  Article  10  of  the  1875  Constitu- 
tion, which  reads  as  follows: 

"Bo  county,  city,  town,  township,  school 
district  or  other  political  corporation  or 
subdivision  of  the  state  shall  be  allowed 
to  become  indebted  in  any  manner  or  for 
any  purpose  to  an  amount  exceeding  in -any 
year  the  income  and  revenue  provided  for 
such  year,  * # **•  « 

In  commenting  on  this  provision  the  court  in  State  ex 
rel,  v*  Johnson  162  Mo,  622  said  at  1,  c,  628: 

"A  correct  answer  to  the  first  proposi- 
tion can  only  be  given  by  keeping  in 
view  section  12  of  article  10  of  the 
Constitution,  which  ordains  that  *no 
county  . • « , shall  be  allowed  to  become 
Indebted  in  any  manner  or  for  any  purpose 
to  an  amount  exceeding  in  any  year  the 
income  and  revenue  provided  for  such  year, 
without  the  assent  of  two-thirds  of  the 
voters  thereof  voting  at  an  election  to 
be  held  for  that  purpose;  nor,  in  cases 
requiring  such  assent,  shall  any  indebted- 
ness be  allowed  to  be  incurred  to  an  amount 
including  existing  indebtedness.  In  the 
aggregate  exceeding  five  per  centum  on  the 
value  of  the  taxable  property  therein, f 

"It  was  ruled  in  Book  v,  Earl,  87  Mo,  246, 
that  ’ the  evident  purpose  of  the  framers 
of  the  Constitution  and  the  people  who 
adopted  it  was  to  abolish  in  the  ad- 
ministration of  county  and  municipal 
, government,  the  credit  system,  and  es- 

tablish the  cash  system  by  limiting  the 
amount  of  tax  which  might  be  Imposed  by 
a county  for  county  purposes,  and  limit- 
ing the  expenditures  in  any  given  year**''' 
to  the  amount  of  revenue  which  such  tax 
would  bring  into  the  treasury  for  that 
year,*  But  it  was  at  the  same  time  said; 

* Under  this  section  the  county  court  might 
anticipate  the  revenue  collected,  and  to 
be  collected,  for  any  given  year,  and  con® 
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tract  debts  for  ordinary  current  expenses, 
waldi  would  be  binding  on  tne  county  to 
the  extent  of  the  revenue  provided  for 
that  yuar#  but  not  in  excess  of  it** 

”It  was  then  anticipated  that,  though  the 
county  court  might  not  issue  warrants  in 
excess  of  the  levy  for  a year's  current 
expenses , and  that  a creditor  might  rely 
upon  the  fact  that  his  contract  was  with- 
in the  amount  of  revenue  levied  and  pro- 
vided, and  trust  to  the  power  of  the 
State  to  enforce  its  taxes,  still  it 
might  happen  from  some  unforeseen  cause 
enough; of  the  estimated  amount  of  revenue 
might  not  be  collected  to  pay  all  the 
warrants  drawn  against  it  in  anticipation* 
Under  such  circumstances  it  has  never  been 
ruled  that  such  a creditor's  warrant  was 
absolutely  void  and  extinguished  by  the 
non-payment  in  the  year  in  which  it  was 
drawn*  On  the  contrary,  this  court  has 
often  said  in  no  uncertain  terms  that  it 
w&3  valid  and  payable  out  of  any  surplus 
revenue  in  the  hands  of  the  county  treas- 
urer that  might  arise  in  subsequent  years. 


The  case  of  Andrew  County  ex  rel*  v.  Schell  135  Mo* 31, 
involved  the  situation  where  the  county  treasurer  refused 
to  pay  certain  county  warrants,  issued  to  the  holder  thereof 
by  the  county  court  in  previous  years  for  expenses  for  those 
previous  years*  The  amount  of  these  warrants,  if  added  to 
other  outstanding  warrants,  was  in  excess  of  all  the  revenue 
provided  for  the  county  for  the  years  in  which  the  several 
warrants  in  the  suit  were  issued,  but  the  warrants  issued  by 
the  county  for  the  several  fiscal  years  in  which  these  war- 
rants were  issued  were  not,  if  taken  alone  and  separate  from 
the  unpaid  warrants  of  previous  years,  in  excess  of  the 
revenue  for  the  several  years  when  issued*  The  court  said 
at  1*  c*  3 U:  / 

"in  view  of  the  agreement  that  the 
warrants  involved  in  this  controversy 
were  issued  against  the  proper  funds  for 
expenses  incurred  by  said-  county  during 
the  various  years  in  which  they  were 
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issued,  and  that,  when  considered  alone, 
and  separate  from  unpaid  warrants  of 
former  years  were  not  in  excess  of  the 
revenues  for  the  several  years  when 
issued,  and  especially  in  the  absence 
of  the  evidence  as  to  how  the  county  be- 
came in  default  in  the  payment  of  its 
warrants,  whether  by  drawing  more 
warrants  in  some  preceding  year  or 
years,  than  Its  revenues  or  by  the  loss 
or  failure  to  collect  some  part  of  its 
revenues,  we  are  not  inclined  to  hold 
these  warrants  void,  as  having  been 
issued  in  excess  of  the  revenues  of  the 
year  in  which  they  were  respectively 
issued.** 

In  view  of  the  above  then,  we  think  the  effect  of  Section 
26(a) i Article  VI  of  the  1946  Constitution,  can  be  stated 
v naer  ally  as  was  stated  by  the  court  in'  State  ex  rel*  annibal 
v.  Smith,  355  Mo.  825,  where  the  court  said  at  1.  c.  833: 

«In  substance.  Section  12,  Article  X of 
the  Missouri  Constitution  provides  spe- 
cifically against  the  incurring  of  an 
indebtedness  In  an  amount  exceeding  the 
income  and  revenue  provided  for  the  year 
in  which  said  Indebtedness  was  incurred 
without  the  consent  of  two-thirds  of  the 
N voters  voting  on  the  proposition. " (Under- 

scoring ours • ) 

The  above  referred  to  cases  were  decided  in  light  of  the 
section  which  is  now  Section  13978  providing  for  the  presenta- 
tion of  claims  against  the  township.  As  was  pointed  out  in 
the  Chariton  County  case,  supra,  this  statute  is  to  establish 
an  orderly  and  safe  manner  in  which  public  funds  are  to  be 
eagpended. 

Section  26(a),  Article  VI  Is  a prohibition  as  to  the 
amount  of  Indebtness  a township  may  Incur  in  any  one  year. 
When,  as  you  state  In  your  request,  township  warrants  are 
found  in  certain  banks,  and  some  of  these  warrants  may  have 
been  issued  several  years  previously,  whether  these  warrants 
ore  to  be  Included  in  computing  the  amount  of  indebtedness 
so  as  to  come  within  the  debt  limit  provision  of  the  Consti- 
tution would,  of  course,  depend  upon  the  facts  of  the  case 
and  the  nature  of  the  warrant.  Generally  speaking  the 
validity  of  a township  debt  upon  which  an  action  Is  brought 
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so  far  as  the  limitation  of  Indebtedness  Is  concerned  must 
be  determined  as  of  the  time  when  the  debt  was  incurred. 

If  at  the  time  of  the  issuance  of  the  warrants  they  were 
valid  warrants  not  exceeding  the  debt  limit  provision  of 
the  Constitution,  then  such  warrants  are  valid  obligations 
of  the  township  in  subsequent  years*  It  would  follow  then 
that  these  previously  issued,  warrants  are  not  to  be  included 
for  the  purpose  of  determining  the  Indebtedness  of  the  town- 
ship for  the  current  year  In  cong>liance  of  Section  26(a), 

Article  VIt  • where  it  says  no  such  township: 

*■#  * * * shall  become  indebted  in  an 
amount  exceeding  in  any  year  the  In- 
come and  revenue  provided  for  such 
year  plus  any  unencumbered  balances 
from  previous  years,  ##•**■*#*# 

The  remaining  question  as  to  the  authority  of  a township 
board  to  borrow  money  has  been  in  part  answered  by  the  fore- 
going. We  feel  the  law  generally,  as  to  the  authority  of  a 
township  to  borrow  money,  is  as  was  stated  by  the  Supreme  Court 
of  Pennsylvania  in  Georges  Township  v.  Union  Trust  Co,,  143  Ati; 
10,  where  they  said  at  l,c.  14: 

•'Generally  speaking,  a township,  like 
any  other  municipality  or  quasi  munici- 
pal body,  may  act  only  through  powers 
that  have  been  conferred  on  them  by  the 
Legislature,  or  a necessary  implication 
of  power  associated  with  a given  function, 
when  a municipality  desires  to  create  a 
debt  or  borrow  money,  there  must  be  some 
antecedent  legislative  authority  either 
direct  or  implied  from  the  necessity  of 
performing  a duty  which  must  involve  the 
.spending  of  money,  * * * * * «•* 

We  know  of  nothing  that  would  prevent  the  Legislature 
granting  to  townships  the  authority  to  box-row  money.  The  rule 
as  to  incurring  indebtedness  and  borrowing  money  is  generally 
much  the  seme  as  regards  counties,  and  in  certain  cases  counties 
by  statute  have  been  given  this  authority,  an  example  of  itiich 
is  the  commonly  referred  to  county  budget  law.  As  was  stated 
in  Thomas  v,  Buchanan  County,  51  S.W,  (2d)  95,  where  the  court 
was  referring  to  the  constitutional  limitation  on  incurring 
indebtedness  contained  in  Section  12,  Article  X,  of  the  1875 
Constitution,  at  l.c,  99: 
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v -a  *»  We  see  nothing  In  this  section 
forbidding  the  enactment  of  state  laws 
authorizing  counties  to  borrow  money  so 
long  as  the  Indebtedness  does  not  exceed 
the  constitutional  limit*  Cases  which 
say  sections  11  and  12  of  article  10  of 
the  Constitution  put  the  counties  of  the 
state  on  a cash  basis  mean  merely  that 
the  Indebtedness  contracted  in  any  year 
shall  not  exceed  the  anticipated  revenue 
for  that  year,  # i?  -*<■  * a * * *::•  * * -s* 

However,  from  a review  of  the  statutes  applicable  to  townships, 
we  have  found  no  authority  granted  them  to  borrow  money  from 
a bank  and  issue  a promissory  note  therefor. 
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In  view  of  the  above,  it  Is  the  opinion  of  this  depart- 
ment that  Section  13978,  R, is*.  Ho.  1939,  and  section  26(a), 
Article  VI  of  the  1945  Constitution,  are  quite  reconcilable. 

That  Section  13978  is  for  the  purpose  of  establishing  an 
orderly  manner  in  which  public  funds  are  to  be  expended  with 
an  eye  to  also  providing  a safe  check  to  such  expenditure, 
section  26{a)#  Article  VI,  is  a constitutional  limitation 
on  the  amount  of  indebtedness  that  a county,  city,  incor- 
porated town  or  village,  school  district  or  other  political 
corporation  or  subdivision  of  the  state  shall  Incur,  Warrants 
issued  by  a township  in  previous  years  that  are  still  outstand- 
ing, if  a valid  debt  against  the  township  at  the  time  of 
Issuance,  generally  speaking,  are  not  to  be  included  in  comput- 
ing the  amount  of  indebtedness  for  such  township  for  the  current 
year  within  the  provisions  of  Section  26(a),  Article  VI  of  the 
Constitution. 

It  is  further  the  opinion  of  this  department  that  the  town- 
ship board  has  no  authority  to  borrow  money  and  issue  warrants 
therefor. 

Respectfully  submitted. 


APPROVED:  - Wm.  C.  COGZRUJ. 

Assistant  Attorney  General 


/ xr^rrmm — 

' Attorney  General 

/ 

; WCCjMAjLR 


9- 


r~>  _*  - 

BANKS:  A bank  ¥ required  by  law  to  pay  on  mand  a de- 
positor1 t,  balance  dile  without  delay  or  notice  of 
intention  to  close  an  account. 


Honorable  II,  d.  Shaf i'nor 
Commies ionar  of  Finance 
Jefferson  City,  Missouri 

b e ar  Mr . Slia  rfn er : 

This  will  acknowledge  the  receipt  of  -your 
recent  request  for  an  opinion  from  this  department 
in  which  your  letter  states  the  following: 

41  It  has  be  on  called  to  my  attention 
that  a bank  chartered  by  this  depart- 
ment has  o laced  in  its  lobby  the  f ol- • 
low  in.;  notice  to  the  public: 

"*CLQSIUCj  CHECKING  ACCObMTS 

Checking  accounts  nay  be  closed  only 
after  forty  eight  hours  notice,  and 
in  such  manner  as  ’the  "’.uank'laay  pre- 
scribe, 

October  8,  194b,1 " 


’’Are  there  any  provisions  in  the  dtate 
hanking  Lav/  which  will  permit  a delay 
in  paying  a depositor  the  balance  due 
on  a checking  account?  Can  a bank 
malt©  special  reflations  at  the  time 
the  account  is  opened  or  otherwise 
delay  the  payment?" 


unless 


The  relationship  of  a bank  and  its  depositors 
special  contractual  relations  are  otherwise  enter- 


ed into  between  the 


bank  and  the  depositor  of  money,  is 


one  of  debtor  and  creditor,  Corpus  Juris  Secundum, 
Volume  9,  l,c,  546,  under  the  title  of  "banks  and  Lankin; 

states  the  following  text: 


" The  primary  duty  of  a hank  is  to  its 
depositors,  and  it  has  been  said  that . 
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the  contract  between  a bank  and  a de- 
positor is  not  materially  different 
from  any  other  contract  by  which  one 
person  becomes  bound  to  take  charge 
of  and  repay  another* s funds.  The 
relation  between  a bank  and  a depositor 
may  be  dual  in  ch  racter,  the  bank 
being  the  depositor's  debtor  with  re- 
spect to  one  thing  and  his  agent  with 
respect  to  another,  or  his  debtor  at 
one  time  and  his  agent  at  another  J and 
while  the  relation  between  the  bank  and 
a depositor  with  respect  to  a general 
deposit  is  generally  regarded  as  that 
of  debtor  and  creditor,  yet  in  another 
sense  the  depositor  is  the  owner  of  the 
deposit,  in  that  he  can  demand  repayment 
at  any  time,'* 

The  duty  of  a bank  to  pay  a depositor’s  check 
upon  presentation  was  one  of  several  questions  submitted 
to  our  Springfield  Court  of  Appeals  in  the  ca^e  of  Waggoner 
vs.  Bank,  220  Mo,  App.  165,  The  Court,  l.c,  168,  ruled 
as  follows: 

* it  is  a well-settled  general 
rule  that  it  is  the  duty  of  a bank 
to  pay  on  demand  all  checks  drawn 
by  depositors  on  their  checking  ac- 
count to  the  amount  of  their  respec- 
tive de-posits,  -K-  •?:*  *:h!. 

Careful  reading  of  the  Banking  Code  of  Missouri 
fails  to  disclose  any  statute  or  part  of  a statute  which 
would  authorize  banks  to  refuse  payment  of  a depositor’s 
money  in  such  bank  upon  the  presentation  of  a check  with- 
drawing either  a part  or  all  of  such  fund,  much  less  that 
the  bank  could  enforce  such  an  arbitrary  rule  of  requir- 
ing the  depositor  to  give  a notice  of  forty-eight  hours 
or  any  other  period  of  time  as  notice  of  the  intended 
withdrawal  of  the  depositor’s  funds  from  the  bank.  As 
we  read. and  construe  the  statutes  in  the  Banking  Code, 
a depositor  has  the  right  to  demand,  upon  the  presenta- 
tion of  a check  therefor,  the  payment  of  his  deposit 
closing  his  account  with  the  bank  immediately  upon  his 
presentation „ of  such  check. 

>.  - V 

Of  course  it  will  not  be  contended,  we  are  sure*, 
that  depositors  may  not  contract  with  a bank  providing 
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for  any  terms  respecting  the  withdrawal  of  funds  that 
the  bank  and  the  depositor  might  agree  upon.  But  with- 
ut  the  previous  consent  of  the  depositor  a bank  may 
not  make  special  regulations  on  the  one  part,  delaying 
the  payment  of  a depositor’s  check  when  the  check  is 
presented,  withdrawing  the  whole  of  the  depositor’s 
funds  and  closing  his  account  with  the  bank. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  Depart- 
ment that  unless  an  agreement  to  the  contrary  is  made 
between  a depositor  of  funds  in  a bank  and  the  bank 
interested,  no  bank  is  authorized  to  post  in  its  bank- 
ing house  or  enforce  such  a.  notice  asi 

"’CLOSING-  CHECKING  ACCOUNTS 

Checking  accounts  may  be  closed 
only  after  forty-eight  hours 
notice,  and "in  such  manner  as 
the'  Bank  may  prescribe,’". 


and  that  a bank  is  obligated  under  the  law  to  pay  a de- 
positor his  balance  due  on  a checking  account  without 
delay  when  a check  is  presented  therefor. 

Respectfully  submitted. 


" APPROVED : 


GEORGE  W.  CROWLEY  . 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


▼ 


■7,  , : The  Commissioner  of  Finance  is  an 

COMMISSIONER  OF  FTNiT  E — : insurer  of  un  clair  1 funds  named  in 

Liability  of  surety  ^ bond  ; Sec.  7899,  R.S.  Mo*  1939.  The  lia- 

: bility  of  the  surety  on  his  bond  is 
: the  same  as  that  of  the  Commissioner 
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himself.  No  statutory  bond  should 
exempt  a surety  on  the  bond  of  a pub 
lie  official  from  loss  of  funds  for 
any  cause.  The  depository  of 
funds  of  a public  official 
should  not  be  required  to  post 
collateral  security,  since 
the  surety  on  his  bond  is 
liable  for  all  losses* 


Honorable  II*  d,  Shaffner 
Commias loner  of  Finance 
Jefferson  City,  Missouri 

Dear  Mr,  Shaffner : 

This  is  in  response  to  your  transmission  of 
a brief  filed  with  your  Department  by  the  American 
Bonding  Company  of  Baltimore,  with  which  youx trans- 
mit the  following  letter: 


"The  Legal  Department  of  the  American 
Bonding  Company  of  Baltimore  has  brief- 
ed certain  thoughts  with  reference  to 
Sections  7897  and  7882,  R.S*  Missouri, 

19391  These  Sections  refer  to  the  man- 
ner in  which  the  Commissioner  of  Finance 
la  to  handle  deposits  of  insolvent  bank- 
ing institutions  and  the  Interpretation 
of  the  bond  furnished  by  the  Commissioner. 

“May  I be  favored  with  your  opinion  in 
these  connections?" 

We  take  it  that  since  you  mention  independently 
Sections  7897  and  7882,  R.S.  Mo,  1939,  you  desire  an 
opinion  from  this  Department  as  to  the  responsibility  of 
the  Commissioner  of  Finance  in  giving  a statutory  bond 
under  said  Section  7882,  and  the  responsibility  of  his 
surety  also.  The  question  of  liability  under  the  bond 
of  the  Commissioner  of  Finance  and  his  surety  being  one 
in  relation  to  the  deposit  of  unclaimed  deposits  of  a 
bank,  upon  liquidation  thereof,  under  said  Section  7897, 
if  the  bank  where  such  funds  are  deposited  should  be- 
come insolvent* 

/ 

Said  Seotion  7882  insofar  as  it  may  point  out  the 
duties  of  the  Commissioner  of  Finance  taking  oath  of  of- 
fice, and  executing  a statutory  official  bond  is,  in  part, 
as  follows: 
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’“Hi©  commissioner  of  finance,  deputy 
coxmiss loner,  other  assistants  and 
examiners,  and  all  special  agents  and 
other  employees  shall  each,  before 
entering  upon  the  discharge  of  his 
duties,  take  and  subscribe  the  oath 
of  office  containing  the  usual  pro- 
visions, and,  in  addition,  **■**■ 
and  said  commies  loner  of  finance, 
deputy,  assistants  and  examiners 
shall  further  execute  to  the  state 
of  Missouri  good  and  sufficient  bonds, 
to  be  approved  by  the  governor  and 
attorney-general,  conditioned  that 
they  will  faithfully  and  Impartially 
discharge  the  duties  of  their  offices, 
and  pay  over  to  the  persons  entitled 
by  law  to  receive  it,  all  moneys  com- 
ing Into  their  hands  by  virtue  of 
their  offices ; «■  -*  * 

Section  7897,  pointing  out  the  duties  and  respon- 
sibility of  the  Commissioner  of  Finance  respecting  his 
liability  for  unclaimed  deposits  upon  the  liquidation  of 
banks,  is  as  follows s 


"The  commissioner  may  take  and  hold  as 
trustee  for  the  owners  thereof  any  stuns 
which  remain  due  to  and  unclaimed  by  any 
creditor,  depositor,  stockholder  or 
shareholder  of  any  corporation,  to  which 
this  chapter  is  applicable,  after  the 
completion  of  the  voluntary  or  involun- 
tary liquidation  of  the  business  and  af- 
fairs of  such  corporation*  Whenever  such 
sums  are  received  by  the  commies lonei*  and 
he  is  not  in  possession  of  the  business 
and  affairs  of  such  corporation,  he  shall 
give  his  receipt  for  such  moneys  and  shall 
forthwith  deposit  them  in  one  or  more  sol- 
vent state  banks,  trust  companies  or  sav- 
ings banks,  to  the  credit  of  the  commis- 
sioner in  trust  for  the  persons  entitled 
thereto.  At  the  completion  of  a liquida- 
tion by  the  commisa loner  or  any  receiver, 
he  shall  in  like  manner  deposit  such  mon- 
eys at  the  expiration  of  six  months  after 
the  order  for  final  distribution.  All 
such  deposits  by  the  commissioner  shall 
be  entitled  to  priority  of  payment  In  case 
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of  the  Insolvency  or  voluntary  or  In- 
voluntary liquidation  of  the  deposi- 
tory of  an  equality  with  any  other 
priority  given  by  this  chapter ** 

The  brief  of  counsel  for  the  Bonding  Company  sup- 
plied. you,  in  the  third  paragraph  on  page  1,  thereof,  cor- 
rectly states  the  Missouri  rule  that  a public  officer  is 
an  insurer  of  any  monies  coming  into  his  hands  according 
to  law,  citing,  among  other  cases,  Blase  vs,  Shumard,  54 
S,W,  (2d)  726,  In  that  case,  l.c,  728,  our  Kansas  City 
Court  of  Appeals  said* 

"Since  it  is  well  settled  that  a public 
officer  is  an  insurer  of  public  funds 
which  he  1ms  lawfully  received,  unless 
the  Legislature  has  provided  otherwise, 
it  follows  that  even  though  the  county 
oourt  of  Harrison  county  did  select  or 
appoint  the  Bethany  Savings  Bank  as  the 
county  depositary  and  the  officer  de- 
posited said  funds  there,  nevertheless, 
if  the  county  court  had  no  authority, 
power,  or  jurisdiction  to  select  a de- 
positary for  the  funds  of  the  drainage 
district,  the  depositing  of  such  funds 
by  the  county  treasurer  and  ex  officio 
collector,  to  his  account  as  county 
treasurer  in  the  Bethany  Savings  Bank, 
was  at  his  peril,  ewe". 

There  can  be  no  question,  we  think,  that  when  the 
Commissioner  of  finance  takes  into  his  com  tody  and  holds 
as  trustee  for  the  owners  thereof,  any  sums  which  remain 
due  to  and  unclaimed  by  any  persons  entitled  thereto  upon 
the  final  liquidation  of  a bank  he  takes  such  funds,  first 
or  last,  under  said  Section  7882  in  his  official  capacity 
by  virtu©  of  his  office,  for  which  said  Section  7882:  re- 
quires that  he  give  adequate  surety  for  the  discharge  of 
his  duties  to  pay  all  such  monies  to  the  persons  entitled 
by  law  to  receive  such  funds. 

We  take  it  also  that  there  will  be  no  controversy 
here  that  the  terms  of  the  statute,  with  respect  to  statu- 
tory bonds,  must  be  read  Into  and  beoome  a part  of  any 
surety  bond  given  by  any  public  official  required  by  a 
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statute  In  this  State.  The  case  of  Cellars  va.  Surety 
Company , 210  Mo.  86,  l.c.  92,  holds  to  that  rule  in  the 
following  language: 

’’All  statutory  bonds  are  to  be  construed 
as  though  the  law  requiring  and  regulating 
them  was  written  in  them,  ■»  # # * • 

In  the  brief  supplied  by  counsel  for  the  Bonding 
Company  named,  the  writer  thereof  very  frankly  states  in 
the  forepart  of  the  last  paragraph  on  page  2,  the  follow- 
ing: 


r'We,  therefore,  have  at  least  two 
decisions  of  the  Missouri  courts 
upholding  the  validity  of  a con- 
tractual provision  in  an  official 
bond  but  we  also  have  a decision 
that  the  provisions  of  the  statute 
will  be  read  into  a statutory  bond. 

We  can  only  conclude  that  there  Is 
some  doubt  that  a depository  exclu- 
sion, inserted  in  a statutory  bond, 
the  conditions  of  which  are  prescrib- 
ed by  law.  wIl*l~*Fe  upheld . « 4 * M. 

The  llaylor  case  referred  to  in  paragraph  2 on  page 
2 of  said  brief,  75  3,W,  (iid)  456,  decided  by  our  Spring- 
field  Court  of  Appeals,  merely  holds  that  where  a bond  is 
given,  even  an  official  bond,  and  it  is  disclosed  without 
denial,  that  the  intention  of  the  parties  was  to  include 
and  effectuate,  a clause  in  a surety  bond  exempting  the 
surety  from  liability  for  any  les  s of  public  funds  because 
of  the  failure  of  the  bank  in  which  such  funds  are  deposit- 
ed, then  such  exemption  is  valid.'  This  case,  however,  we 
think,  la  in  direct  conflict  with  the  ruling  of  our  Supreme 
Court  in  the  case  of  Hoad  District  vs,  Johnson,  et  &1,#  323 
Mo.  990,  The  Supreme  Court  in  construing  the  liability  of 
a public  official,  and  hi s surety  for  the  ultimate  responsi- 
bility of  funds  coining  into  the  hands  of  such  official,  was 
considering  and  discussing  the  case  of  State  ex  rel,  va. 
Wilson,  decided  by  the  Springfield  Court  of  Appeals,  151  Mo, 
App,  723,  and  the  case  of  University  City  va,  Schall,  275  Mo* 
667,  on  the  measure  of  liability  of  a surety  on  the  bond  of 
a public  official  as  compared  with  the  liability  of  the  of- 
ficial himself.  Our  Supreme  Court  in  the  Johnson  case,  supra, 
l.c.  997,  998,  said: 
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* Hfhe  conclusion  to  be  drawn  from  these 
cases  cannot  be  otherwise  than  that  the 
power  of  the  board  or  council  of  a city 
to  select  a depository  of  the  city*s 
funds,  and  relieve  the  treasurer  from 
liability  for  money  lost,  through  the  in- 
solvency of  the  depository,  does  not  ex- 
ist, except,  when  done  by  grant  of  auth- 
ority from  the  Legislature,  The  ruling 
in  the  University  City  case  wa3  made  in 
recognition  of  the  rule  followed  in  this 
State,  and  generally  followed,  that  the 
liability  of  the  treasurer  of  a public 
corporation  for  its  funds  coming  into 
his  hands,  is  absolute*  * « * * * «• 

"-ft  Under  the  terms  of  the  bond  in 

suit,  the  liability  of  the  surety  is 
measured  by  the  liability  of  the  prin- 
cipal, .*•  * '• , 

The  Johnson  case,  supra,  was  a case,  the  facts 
related  show,  where  a board  of  c omuls  a loners  of  a special 
road  district  undertook  to  select  the  depository  for  the 
treasurer  of  the  district.  The  opinion  points  out  that 
the  board  of  commissioners  had  no  statutory  authority  to 
make  a selection  of  the  depository,  and  that  consequently 
its  order  in  making  such  selection  was  void.  We  do  be- 
lieve that  where  some  statute  gives  some  other  authority, 
or  board  the  right  to  select  a depository  for  the  officer 
in  whose  care  and  custody  funds  are  placed,  by  law,  the  ' 
right  to  seleet  a depository,  and  that  if  such  depository 
would  bo come  insolvent  the  surety  of  the  officer  in  charge 
of  the  funds,  and  making  such  deposit  would  be  perhaps  ex- 
empted from  liability,  if  the  bond  contained  a provision 
for  such  exemption. 

There  Is  no  provision  in  our  Banking  bode  giving 
any  authority  for  anyone,  to  select  the  place  of  deposit 
for  such  unclaimed  funds  mentioned  in  said  Section  7897, 
except  the  Commissioner  of  finance  himself.  That  Section 
states; 

**-  * * he  shall  give  his  receipt  for  such 
moneys  and  shall  forthwith  deposit  them 
in  one  or  more  solvent  state  banks,  trust 
companies  or  savings  banks,  to  the  eredit 
of  the  commies loner  in  trust  for  the  persons 
entitled  thereto.  *-  * % tt . 
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If,  then,  the  Johnson  case,  supra,  correctly  states 
the  rule  of  law  in  this  State  establishing  the  same  measure 
of  liability  for  the  surety  as  is  placed  upon  the  principal, 
quoted  l*e*  398,  and  w©  think  it  does,  and  if  the  public  of- 
ficial charged  with  the  safe-keeping  and  proper  payment  and 
distribution  of  the  fluids  in  his  hands  to  those  entitled  to 
the  same  is  made  an  insurer  of  such  funds,  as  is  stated  in 
the 'Glass  vs#  Shuraard,  case,  supra,  54  3*W.  (2d)  726,  l#c. 
728,  then  we  believe,  under  the  Johnson  case,  supra,  that 
if  such  funds  should  bee mne  lost  by  the  insolvency  of  the 
depository,  the  surety  of  the  officer  becomes  an  insurer 
also  of  such  funds* 

We  find  no  authority  in  our  statutes  giving  the 
CoramissiorKir  of  Finance,  or  any  other  public  official  hav- 
ing the  custody  of  funds,  the  right  to  consent  to  the  inser- 
tion in  his  bond  a clause  exempting  his  surety  from  liabili- 
ty for  the  loss  of  funds  deposited  in  a depository  which  be- 
comes insolvent,  although,  as  is  above  referred  to,  the 
Hay lor  case,  75  S#W*  (2d)  436,  supra,  seems  to  so  hold# 

But,  as  we  view  the  day  lor  case,  it  is  in  conflict  with  the 
Johnson , case,  supra,  and  we  believe  that  no  public  official 
should  talc©  the  liberty  of  consenting  for  such  an  exemp- 
tion to  be  included  in  a statutory  bond  covering  his  offi- 
cial acta#  If  a public  official  has  that  right,  the  ques- 
tion naturally  arises,  why  have  a bond  at  all?  The  loss 
by  a depository  of  the  unclaimed  funds  mentioned  in  said 
Section  7937,  supra,  by  the  closing  of  the  depository  would 
in  all  likelihood  be  the  only  risk  of  loss  the  principal 
\,ould  take  at  all#  So  there  would  be  no  virtue  or  v^lue 
in  an  officer  providing  a surety  bond  if  the  surety  is  ex- 
empted from  liability  for  about  the  only  risk  it  would  take# 

There  is  no  prohibition  in  our  statutes,  in  text 
law,  or  decision,  preventing  the  Commissioner  of’  Finance 
from  asking  the  depository,  as  is  suggested  in  the  brief 
supplied  your  office  by  counsel  for  the  American  Bonding 
Company,  or  demanding  that,  collateral  surety  be  supplied 
by  the  depository  securing  the  funds,  and  we  assume  the 
Commias  loner  of  Finance  would  have  the  right  to  make  such 
demand*  That  sort  of  demand,  would  only  beccase  responsive 
to  a clause  in  the  bond  exempting  the  surety  for  loss  of 
such  funds  by  failure  of  the  depository*  So  if  the  Johnson 
case,  supra.  Is  to  be  followed,  and  the  measure  of  liability 
of  a surety  for  such  funds  is  the  same  as  that  of  the  prin- 
cipal, it  would  but  confuse  matters  to  demand  such  collateral 
surety  from  the  depository. 

It  is  the  view  of  this  Department  that  no  such 
clause  as  exempting  the  surety  from  loss  of  such  funds  by 
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the  failure  of  the  depository  should  be  written  Into  a 
statutory  bond* 

It  is  the  further  belief  of  this  Department  that 
the  Commissioner  of  finance  should  not  undertake  to  demand 
or  secure  collateral  security  for' the  safety  of  aueh  un- 
claimed funds  from  the  depository,  but  should  require  the 
bond  to  be  written  and  executed  by  the  surety  assuming  full 
liability  for  such  funds,  even  upon  the  closing  of  the  de- 
pository, or  upon  any  other  eventuality  whatever  that  would 
make  the  principal  liable  for  their  loss. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  Department 

that  s 

1)  The  Commissioner  of  finance  of  this  State  as 
trustee  thereof , is  an  insurer  for  the  safety  and  proper 
payment  to  the  persons  entitled  to  the  unclaimed  funds  up- 
on, the  liquidation  of  banks, 

2)  That  the  measure  of  the  liability  of  the  security 

on  the  bond  of  the  Commies  loner  of  finance  as  required  by 
Section  7382,  Mo.  1989,  is  the  same  as  that  of  the  Com- 

missioner himself. 

3)  That  no  clause  exempting  the  surety  from  liabi- 
lity for  the  loss  of  funds  named  in  said  Section  7897,  R.S* 
Ko.  1939,  if  the  depository  for  such  funds  should  dose, 
should  be  written  into  the  bond  of  the  Commissioner  of 
Finance, 

4}  That  there  would  seem  to  be  no  need  or  occasion 
for  the  Oorniiaiseioner  of  Finance  to  ask  or  require  collateral 
security  from  the  depository  against  loss,  in  event  the  de- 
pository should  close. 

Respectfully  submitted. 


APPROVED:  GEORGE  if'.  CROWLEY 

Assistant  Attorney  General 


J.  L«  TAYLOR  - v 
Attorney  General 
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LIQUIDATED  BANKS:  ' 'ocSeds  or  dividends  arisl  from  cor- 

^ ^ration  bonds  held  by  a baim.,  later 

liquidated,  such  bonds  being  sold  as  re- 
maining assets  of  the  bank. to  individuals, 
are  private  property*  The  Commissioner 
of  Finance  has  no  duty  to  assume  respecting 

such  dividends  or 

September  16,  1947  proceeds* 


Honorable  H,  C5-.  Shaffner 
Commissioner  of  finance 
of  Missouri 

Jef  erson  City,  Missouri 


Dear  Mr,  Shaffner: 


This  will  acknowledge  your  letter  of  recent 
date,  requesting  an  opinion  from  this  Department  on 
the  subject-matter  of  the  letter,  which  letter  is  in 
words  and  figures  as  follow: 

"Re s Verona  Coal  Company 
Liquidation  Dividend 

"This  office  has  been  advised  there 
is  a liquidation  dividend  awaiting 
payment  in  connection  with  the  bon,d 
issue  by  the  above  mentioned  company, 

"Those  bonds  were  in  the  remaining 
assets  of  the  Bank  of  Loose  Creek, 

Loose  Creek,  Missouri,  and  by  order 
of  the  circuit  court  in  session  In 
Osage  County  on  October  18,  1937, 
were  sold  to  the  highest  bidder,  ef- 
forts to  locate  the  purchaser  of 
those  bonds  have  been  unsuccessful, 

"Parties  making  the  distribution  of 
those  dividends  are  interested  in 
disposing  of  those  funds;  therefore, 
have  asked  whether  or  not  the  State 
of  Missouri  would  be  entitled  to 
receive  this  dividend, 

"May  I be  favored  with  an  opinion 
respecting  whether  or  not  these 
funds  will  belong  to  the  state 
under  the  escheat  statutes." 
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We  were  first  under,  the  impression,  after  reading 
your  letter,  that  your  department  or  the  Court  in  which 
the  Bank  of  Loose  Creek,  Loose  Greek,  Missouri,  was  liqui- 
dated and  by  which  Court  a final  order  of  sale  of  the  re- 
maining assets  was  made,  and  the  sale  later,  upon  report, 
approved,  as  you  state,  had  the  custody  or  control  over 
the  mentioned  dividends  arising  from  the  sale  of  bonds  of 
Verona  Coal  Company  * 

The  personal  conference  between  yourself  and  the 
writer,  after  your  letter  was  received,  reveals  that  dur- 
ing the  existence  of  the  Bank  of  Loose  Creek,  Loose  Creek, 
Missouri,  said  bank  became  possessed  of  certain  debenture 
bonds  of  the  Verona  Coal  Company,  Such  bonds,  it  is  said, 
were  still  in  the  possession  of  said  bank  upon  its  liqui- 
dation, and  were  sold  by  order  of  the  Court  as  part  of  the 
remaining  assets  of  the  bank, ~on  October  18,  193V,  The 
bonds,  aa  you  relate,  at  the  sale,  were  purchased  by  an 
Individual,  That  individual,  you  further  state,  paid  for 
such  bonds,  the  purchase  price  thereof  going  into  the  hands 
of  the  Deputy  Commissioner  of  Finance  in  charge  of  the  liqui- 
dation of  said  bank,  and  into  the  bank* a general  assets  to 
be  distributed,  and  which,  as  you  atate,  were  distributed 
to  the  depositors  on  the  percentage  of  recovery  of  their 
deposits  against  the  bank  upon  its  final  liquidation.  It 
further  appears  from  your  statement  that  the  purchaser  of 
such  bonds  himself  disposed  of  such  bonds,  or  by  some  method 
was  disposed  of  such  bonds,  and  they  came  into  the  hands  of 
a distinct  third  person.  It  is  now  said,  according  to  the 
information  you  give  us,  that  the  purchaser  of  such  bonds 
from  the  person  who  became  the  purchaser  at  the  final  sale 
of  the  remaining  assets  of  the  Bank  of  Loose  Creek  is  now 
liquidating,  or  has  immediately  liquidated,  said  bonds,  and 
that  he  has  funds  therefrom  which  he  believes  the  immediate 
purchaser  of  said  bonds  at  the  sale  of  the  remaining  assets 
of  the  bank  is  entitled  to,  but  that  the  original  purchaser 
of  such  bonds  at  the  sale  of  the  remaining  assets  of  the 
bank  cannot  now  be  found. 

We  believe  under  the  circumstances,  as  related  by 
you  in  the  personal  conference,  that  you  have  no  duty  what- 
soever to  perform  in.  this  situation. 

If  it  had  been  a fact  that  your  office  or  a Deputy 
Commissioner  of  Finance,  who  is  made  by  the  statutes  and 
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upheld  by  the  decisions  of  this  State  as  a '’receiver”, 
now  had  the  custody  of  such  dividends  then  any  such 
funds  as  you  mention  might  be  directed  by  the  Court 
having  jurisdiction  in  the  bazik  liquidation  proceed- 
ings to  be  paid  into  the  escheat  fund  under  our  es- 
cheat statutes.  But  such  is  not  the  case. 

These  funds,  the  title  to  them,  the  custody 
of  them  and  the  whole  scheme  of  their  future  handling 
and  custody  lie  in  the  hands  of  utter  strangers  to  your 
Department  and  the  Court  having  charge  of  the  liquida- 
tion of  the  Bank  of  Loose  Creek,  Loose  Creek,  Missouri, 
There  is  just  nothing  for  you  to  do  about  it. 

The  only  suggestion  we  may  be  able  to  make,  and 
that  a gratuitous  one,  is  that  the  person  in  possession 
of  the  funds  mentioned  as  arising  from  the  liquidation 
of  said  bonds  may  have  the  right  to  ask  a Court  of  com- 
petent Jurisdiction  for  a declaratory  judgment  as  to 
the  disposition  of  such  funds. 


CONCLUSION. 


It  Is,  therefore,  the  opinion  of  this  Department 
that  your  Department  Is  not  concerned  with  the  disposition 
of  the  funds  derived  from  the  bonds  mentioned  in  your  let- 
ter. They  are  the  subject  of  disposition,  and  any  possible 
litigation  necessary  or  incident  thereto,  of  private  in- 
dividuals, as  private  property, 

respectfully  submitted. 


APPROVED: 


GEORGE  W,  CROWLEY 

Assistant  Attorney  General 


J.E.  TAYLOR 
Attorney  General 


\ * 
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COUNT?  TREASURLR  Co^.  ..cy  court  must  order  t 'asu.i  <sr  to  secure* 

surety  bond  before  county  is  liable  for  premium. 


March  S,  1947 


K o n o rable  ’ill  i a.  • . . h i r 1 ev 
Pr  .'secuting  Attorney 
Ac  air  County 
’ irks vi lie,  Aissouri 


’V  r oi.r: 

> 


e are  ir.  receipt  of  your  request  f ,>r  our  opinion  as  to 
whether  r.  count  y court  in  a third  or  l >urth  cl' so  county  is 
required  to  •ay  the  premium  for  a surety  bond  obtained  by  a 
county  treasurer  when  the  county  court  has  raue  no  require- 
ment an  t - t : e nature  of  the  bond. 


House  Pill  ho.  493,  now  ..ection  13795,  ho. 
10,  1946  Poe  cel  '.urt , Yol.  ?.')) , i •'  ..s  follows: 


( - e 


'The  persou  elected  or  appointed  county 
treasurer  under  the  orovisions  of.  this 
article,  shall,  within  ten  days  after  his 
electic"  or  no  ^ointment  as  such,  enter 
into  a surety  bond  or  bonds  with  a surety 
company  'or  surety  companies,  au.tho • ized  to 
do  business  in  Missouri,  to  the  county  in 
a sum  not  less  than  twenty  thousand  dollars 
( ,-.20,000.00)  nor  core  than  the  highest 
amount  of  money  held  by  the  tre  sui  er  at, 
any  ono  time  during  the  year  prior  to  ids 
election  or  appointment,  to  be  fixer,  and 
approved  by  the  county  court,  conditioned 
for  the  faithful  performance  of  tiie  duties 
of  his  office,  and  the  cost  of  said  bond 
shall  be  paid  out  of  the  general  revenue 
fund  of  the  county:  Provided  that  the 
county  tre'-  ^orer  ,.ny  county  of  the  third 
cirss  or  fourth  class  m-rv  furnish  either  a 
p.  rsonsl  oond  or  0 'surety  bond  ur.6  in  case 
c surety  h ,.nf  is  re  quired  by  the  county 
court  i s-i  id  county,  said  surety  bond  shall 
be  paid  for  by  s,v  i county.'’ 
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’ince  Adair  County 


icunty  of  the  third  cl  ss,  the 


is 

last  clause  in  the  fore  groin;  section  is  applicable  to  that 
county,  nd  it  would  seen  that  it  is  necessary  tnat  the  county 
court  require  : surety  bond  before  bein  obliged  to  pay  for 
the  prey iu"  on  ouch  1 ond. 


e believe  that  this  pirn  stion 
tunreme  Court  of  issouri  in  Berry 
(2d)  502.  In  that  case  section  323^ , 
under  discus. ion,  and  it  provides  that 


has  been  determined  by  the 
v.  Linn  County,  195  o. 
f. . 3.  o . 1939 , was 
Liny  county-  or  munici- 


pal officer  ’’may  elect,  with  the  consent  and  approval  of  the 


such 

bon 


overniny  body  or 
a surety  bond,  or  uwl4.. , 
panies,  authorized  to  do 
the  cost  of  every  -uch  .<?. 
body  protected  thereby.” 
one  under  discussion , 
court  is  required 
in  the  other. 


county,  city  -v  to  enter  into 
with  a surety  company  or  surety  corn- 
business  i;  the  state  of  issouri  and 
surety  bond  shall  be  paid  by  the  public 
That  statute  is  very  similar  to  the 
except  that  toe  consent  oi  the  county 
in  one,  and  the  direction  of  the  county  court 


In  that  case  -Jerry  was  elected  Treasurer  of  linn  County 
and  furnished  a surety  bond , which  was  approved  bj  the  County 
Court,  « nr  Berry  contender)  that  the  approval  of  the  bond 
amounted  to  a consent  of  the  court  to  pay  the  premium.  The 
court  found  against  Berry’s  contention,  in  the  followin'-  lan- 
guage : 


’’The  intent  of  Lection  3?-3$  is  clear.  It 
provides  when  an  officer  chooses  to  ive  a 
surety  company  bond,  the  cost  of  it  shall 
not  be  imposed  or  the  county  unless  the 
county  agrees. 


”A  county  court  speaks  only  through  its 
records.  The  only  record  .e  have  here  is 
the  formal  approval  of  the  bona  itself  re- 
ouired  by  other  statutes.  There  is  no  recox-d 
showin  • the.  necessary  authoxl nation  for  berry 
to  give  a surety  company  bond.  . ithout  such 
record  the  county  may  not  bo  charged  for  the 
cost.  Boatright  v.  online  County,  350  o. 

945 , 169  L.  c.  2d  371. 


S' 


•'In  this  o so  Ber.y  has  shown  r.o  agreement 
with  the  county  court  authorizin’  him  to 
furnish  surety  company  bonds.  Therefore, 
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the  county  is  not  authorizes  to  nay  the 
cost  of  the  bonds  end  Berry  should  not  re- 
cover*,r 

In  the  present  c;isw  there  is  no  mention  of  eri  order  of 
the  county  court  requiring*  ' surety  bond  by  the  treasurer 
elect,  md  following;  the  decision  in  the  Berry  case,  supra, 
it  is  our  conclusion  that  the  county  court  is  not  liable  for 
the  premium  on  l surety  bond  furnished  by  the  county  trea- 
surer in  a county  of  the  third  class,  unless  such  bond  is  re- 
quires by  tiie  county  court,  or  unless  the  court  agrees  in 
advance  to  pay  such  premium. 

Section  10400,  Mo*  K.  . . (House  Bill  bo.  494),  is  iden- 
tical with  bouse  Bill  o.  493 » supra,  in  so  f^r  as  it  relates 
to  counties  of  t a t‘  ird  end  fourth  classes,  •concerning,  the 
bond  to  bo  given  by  the  county  treasurer  for  c-chool  moneys, 
and  the  above  conclusion  applies  to  house  Bill  : o.  494* 


respectfully  submitted, 


A W.OViiD : 

$ 


R034P.T  1 . hr-  M 
Assistant  Attorney  General 


J.  h.  T-YLOU 
Attorney  General 


/ COUNTY  TREASURERS*  ) County  treasurer  to  givj  bond  under  House 

TREASURER1 3 BONDS:  ) Bill  494  in  amount  of  highest  probable  amount 
SCHOOL  FUND:  ) on  hands  at  any  one  time.  The  amount  of  bond 

computed  as  to  school  funds  from  all  sources. 


January  13*  1947 


Honorable  Wayne  V,  Slankard 
Prosecuting  Attorney 
Newton  County 
Neosho,  Missouri 

Dear  Sir: 

We  have  your  letter  of  January  9 * 1947*  requesting 
an  opinion  from  this  department,  which  reads  as  follows* 

"X  would  like  your  opinion  on  the  fol- 
lowing: 

"Under  Sec.  10400  (HB  494)  the  County 
Treasurer  is  required  to  give  bond  *in 
the  probable  amount  of  school  money  that 
shall  come  into  his  hands.1 

"Should  this  amount  be  the  total  of  all 
school  money  regardless  of  the  source, 
including  the  capital  school  fund  and 
all  of  the  various  other  school  funds? 

In  this  county  all  of  these  funds  to- 
gether would  at  times  total  as  high  as 
$250*000.00  although  much  of  this  is 
school  money  received  from  the  state 
which  is  immediately  distributed  to  the 
various  districts  by  the  treasurer." 

This  request  involves  the  construction  of  Section 
10400  (House  Bill  494  of  the  63rd  General  Assembly),  which 
reads  in  part  as  follows* 

"The  county  treasurer  in  each  county 
shall  be  the  custodian  of  all  moneys 
for  school  purposes  belonging  to  the 
different  districts,  until  paid  out  on 
warrants  duly  Issued  * * * and  on  his 
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election,  before  entering  upon  the 
duties  of  his  office,  he  shall  give  a 
surety  company  bond,  with  sufficient 
security,  in  the  probable  amount  of 
school  moneys  that  shall  come  into 
his  hands,  * * *" 

That  part  which  provides  that  the  county  treasurer 
shall  give  bond  In  the  probable  amount  of  school  moneys  that 
shall  come  into  his  hands,  might  be  said  to  indicate  an  in- 
tention on  the  part  of  the  General  Assembly  to  require  bond 
in  the  probable  total  amount  of  all  funds  which  pass  through 
the  county  treasurer ' s hands  during  the  term.  We  think  not. 

If  this  construction  were  given  it  would  result  in  a bond  of 
an  excessive  and  unreasonable  amount.  Such  a surety  bond 
would  not  only  be  impracticable  but  would  result  in  adding  ex- 
pense to  the  county  common  school  fund  to  which  the  expense 
of  surety  bonds  is  chargeable. 

This  interpretation  would  mean  that  a county  treasurer 
would  be  required  to  give  bond  In  the  amount  which  would  corres- 
pond to  the  total  of  all  funds  passing  through  his  hands  during 
the  entire  term.  This  would  be  unjust  and  unreasonable  in  that 
the  county  treasurer  would  probably  never  have  more  than  a frac- 
tion of  the  total  in  his  custody  at  any  one  time  during  the  term 
Such  interpretation  is  not  viewed  favorably  by  the  courts,  as 
was  said  in  St.  Louis  County  v,  Marvin  Planing  Mill  Co.,  58  S.  W 
(2d)  769,  at  page  770: 

"*  *'Nor  should  we  give  the  statute 
such  construction  as  would  make  it 
unreasonable  and  absurd,  for  it  is  to 
be  presumed  that  such  was  not  the  legis- 
lative intent.'  In  the  same  case  the 
court  quoted  with  approval  from  Thompson 
v.  State,  20  Ala.  loc.  cit.  62,  wherein 
it  was  said  that  in  construing  a stat- 
ute the  court  is  often  required  'to  look 
less  at  the  letter  or  words  of  the  statute 
than  at  the  context,  the  subject-matter, 
the  consequences  and  effects,  and  the 
reason  and  spirit  of  the  law,  in  endeavor- 
ing to  arrive  at  the'  will  of  the  law  giver. ' " 

And  also  in  the  case  of  Chrlsman  v.  Terminal  R.  Ass'n 
of  St.  Louis,  157  S.  W.  (2d)  230,  p.  234: 


Wayne  V.  Slankard 


-3- 


Hon. 


x "*  * * Statutes  should  receive  a sensible 
> construction!  such  as  will  effectuate  the 
legislative  intention,  and,  if  possible, 
so  as  to  avoid  an  unjust  or  absurd  con- 
clusion. * * *" 

@n  the  other  hand  it  is  possible  to  give  this  statute 
a more  Just  and  reasonable  interpretation.  The  rule  set  out 
in  the  case  of  State  v.  Ball,  171  S.  W.  (2d)  JQ7,  at  page  793 i 
is  as  follows* 

" Another  rule  applicable  in  construing 
statutes  Is  that  they  should  not  be  so 
construed  as  to  lead  to  absurd  results 
if  they  are  susceptible  of  reasonable 
interpretation*  State  v.  Irvine,  335 
Mo.  261,  72  S.  W.  2d  96,  93  A.L.R.  232." 

The  county  treasurer  should  be  required  to  give  bond 
in  the  amount  of  the  highest  probable  amount  of  moneys  in  his 
custody  at  any  one  time  during  the  term,  rather  than  in  the 
amount  of  the  total  of  all  funds  that  pass  through  his  hands 
during  the  term. 

This  interpretation  will  result  in  a surety  bond  which 
will  serve  the  purpose  of  the  statute  as  intended  by  the  General 
Assembly  and,  at  the  same  time,  will  be  reasonable  and  practicable 
with  regard  to  the  county  treasurer. 

»*  * # Laws  ase  passed  In  a spirit  of 
Justice  and  for  the  public  welfare  and 
should  be  so  interpreted  if  possible 
as  to  further  those  ends  and  avoid  giving 
them  an  unreasonable  effect.  Gist  v. 

Rackl iff e-Gibson  constr.  Co.,  224  Mo.  369, 

384,  123  S.  W.  921.  * * *" 

— Bowers  v,  Missouri  Mut.  Ass’n., 

62  S.  W.  (2d)  1058,  p.  1063. 

Further,  the  probable  amount  should  be  computed  with 
regardfjto  funds  obtained  from  any  and  all  sources  from  which 
school  funds  are  received  in  custody  by  the  county  treasurer. 

This  Is  expressly  provided  in  Section  10400,  supra,  where  it  is 
stated  that  "the  county  treasurer  in  each  county  shall  be  the 
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custodian  of  all  moneys  for*  school  purposes  belonging  to  the 
different  districts  * * " 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department  that 
a county  treasurer  should  be  required  to  give  a surety  bond, 
under  Section  10400  (House  Bill  494  of  the  63rd  General  Assembly), 
in  the  amount  of  the  highest  probable  amount  of  school  funds  in 
his  custody  at  any  one  time  during  the  term,  and  further*  that 
the  amount  of  said  bonds  should  be  computed  with  regard  to  all 
school  funds,  irrespective  of  the  source,  received  in  custody  bjr 
the  county  treasurer. 


Respectfully  submitted. 


DAVID  DONNELLY 
Assistant  Attorney  General 


APPROVED; 


7TTT  FAYD0K 

Attorney  General 


DDiEG 


COUNTY  SCHOOL  FUNDS:  -Government  bonds  purchased  out  of  county 
COUNTY  COURT:  capital  school  funds  should  be  taken  in  the 

name  of  the  county  court  as  trustee  of  the 
I / i ; , / particular  school  fund  invested. 

■ » 7 ' ' . ' 

;■  : t ■, 


January  23,  1947 


Honorable  Payne  V.  Slankard 
Prosecuting  Attorney 
Newton  County 
Neo  sho , Mi s souri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  request- 
ing an  official  opinion  of  this  department , and  reading  as 

follows : 

■1  would  like  your  opinion  on  the  follow- 
ing. 

“The  County  Court  of  this  county  desires 

to  purchase  government  bonds  with  the  funds 

in  the  capital  school  fund.  In  what  name 

should  these  bonds  be  taken? M 

& 

■Section  10376  of  Senate  Bill  No.  162  of  the  63rd  General 
Assembly  provides  as  follows: 

■ «It  Is  hereby  made  the  duty  of  the  several 
co  .nt,y  courts  of  this  state  to  collect  dili- 
gently and,  when  authorized  by  law,  to  in- 
vest securely  the' proceeds  of  all  moneys, 
stocks,  bonds  and  other  property  belonging 
to  or  accruing  to  the  county  school  fund. 

On  and  after  the  .effective  date  of  this  act, 
all  real  estate  loans  and  investments  now.  be- 
longing to  the  county  school  funds,,  except 
those  invested  as  hereinafter  provided,  shall 
be  liquidated  without  extension  of  time  upon 
the  maturity  thereof,  and  the  proceeds  thereof 
and  the  money  then  on  hand  belonging  to  said 
school  fund  of  the  county  shall  be  reinvested 
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in  registered  bonds  of  the  United  States, 
or  in  bonds  of  the  state,  or  in  approved 
bonds  of  any  city  or  school  district  there- 
of, or  in  bonds  or  other  securities  the  pay- 
ment of  which  is  fully  guaranteed  by  the 
United  States  Government,  and  shall  be  pre- 
served as  a county  school  fund;  PnOVTOED, 
that  all  interest  accruing;  from  such  rein- 
vestment of  the  county  school  fund,  the 
clear  proceeds  of  all  penalties,  forfeitures 
and  fines  collected  for  any  breach  of  the 
penal  laws  of  the  state,  the  net  proceeds 
from  the  sale  of  e strays,  and  all  other  money 
lawfully  coming  into  said  fund,  shall  here- 
after be  collected  and  distributed  annually 
to  the  schools  of  the  county  as  hereinafter 
provided  in  this  article. n 

lection  103&L,  It.  3.  Wo.  1939,  provides  as  follows: 

-The  county  courts,  respectively,  shall  have 
the  care  and  management  of  the  school  funds 
of  the  several  townships  within  their  re- 
spective jurisdictions,  and  shaj.1  cause  ac- 
counts thereof  to  be  stated  and  kept  so  as 
to  exhibit  the  funds  of  each  township  sep- 
arately, and  the  disposition  thereof. Tt 

Section  103S3  of  Senate  Bill  fto,  162  provides  as  follows 

,f0n  and  after  the  effective  date  of  this 
act,  all  real  estate  loans  and  investments 
now  belonging  to  the  capital  of  the  school 
fund  of  any  township,  except  those  invested 
as  hereinafter  provided,  shall  be  liquidated 
without  extension  of  time  upon  the  maturity 
thereof,  and  the  proceeds  thereof  and  the 
money  then  on  hand  belonging  to  said  capital 
of  township  funds,  shall  be  reinvested  in 
registered  bonds  of  the  United  States,  or  in 
bonds  of  the  State,  or  in  approved  bonds  of 
any  city  or  school  district  thereof,  or  in 
bonds  or  other  securities  the  payment  of  which 
is  fully  guaranteed  by  the  United  States  gov- 
ernment; Provided,  that  all  interest  accru- 
ing from  such  reinvestment  of  the  capital  of 
township  school  funds  and  all  other  moneys 
lawfully  coming  into  said  funds,  shall  here- 
after be  collected  and  distributed  annually 
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for  the  use  of  schools  in  any  townships  or 
parts  of  townships  in  the  county  as  herein- 
after provided  in  this  article.5'’ 

In  defining  the  relationship  of  the  county  court  to  the 
county  school  fund,  the  Supreme  Court  of  Missouri  said  in 
Butler  County  v.  Campbell,  1$2  S.  i.  (2d)  56'9,  1.  c.  592: 


ft  * * * The  county  courts 
ties  in  relation  to  funds 
public  school  purposes , 
and  10 3'' A , R.  5.  1939,  ho 
County  v.  Auehley,  103  Mo 
626.  ’ * : 


act  for  the  coun- 
held  in  trust  for 
decs.  10376,  10376 


49  > 


. ; Montgomery 
502,  15  e. 


Since  the  county  court  is  designated  to  act  for  uhe  county 
in  the  investment  of  the  school  funds,  the  bonds  purchased 
should  be  taken  in  the  name  of  the  County  Court  of  tfewton  County 
as  trustees  for  the  particular  school  fund  invested. 


n p. 

h/‘ J 


HOI 


M3 


ION 


It  is  the  opinion  of  this  department  that  when  government 
bonds  are  purchased  out  of  capital  school  funds,  the  bonds 
should  be  taken  in  the  name  of  the  county  court  as  trustee  of 
the  particular  school  fund  invested. 


Respectfully  submitted , 


C,  B.  BURNS , Jr. 

Assistant  Attorney  General 


APPROVED : 


J.  E.  T YlOf 
Attorney  General 
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•FligS:  Board!  of  prisoners  in  counties  of  the  first  class  and  the 
i City  of  St.  Louis.  i 


February  13,  194-7 


Honorable  Forrest  hnith 
otat©  Auditor 
Jefferson  City,  ibis  sour! 

Attention:  hr.  B.  L»  Lagland, 
. * ciiief  olerk 


hear  dir: 


ing  an  op 


we  have  your*  letter  of  L’ecombor  16,  1946, 
niou  from  this  department,  which  reads  as 


roquest- 
1 o How  s • 


"This  .Department  tlesiros  an  Opinion 


from  your  0 
the  matter 
Counties  of 
of  t ♦ Loui 


f bice  with  reference  to 
of  hoard  of  Prisoners,  in 
the  1st  Class  and  the  city 

a. 


"There  arc  two  Counties  in  this  Class, 
namely,  Jackson  and  Lt,  Louis,  Lection 
1347E  Article  4 h.L,  ho,,  1939,  which 
wo  believe  covers  Jackson  County,  fixes 
the  amount  for  Board  of  Prisoners  and 
such  amount  shall  not  exceed  30/  per  day 
for  each  prisoner.  Has  this  lection  of 
the  Law  been  repealed?  If  so  what  is 
the  maximum  that  can  be  charged  against 
the  btate  from  tills  County  for  boarding" 
prisoners  where  the  costs  are  chargeable 
against  the  ft a to?  It  is  our  understand- 
ing that  another  Lection  of  til©  statutes 
covers  matter  of  board  of  prisoners  in 
It.  Louis  County.  lias  such  a Lection  of 
.Statutes  been  repealed V If  so,  what  is 
the  logoi  amount  chargeable  against  the 
btafce  ? 

" what  Is  the  maximum  allowable  cost  of 
board  of  prisoners  from  the  City  of  Lt. 

Louis  which  is  chargeable  against  the 
Ltate  V 

"have  Lections  13416,  13417,  and  13410 
been  repealed?  If  so,  v.hat  new  law  or 
Lections  have  been  enacted  in  lieu  thereof.” 


non. 


umi  b >.  i 


.dorr  st 


Sections  13416,  13417  and  13410,  U.  0,  bio,  1939, 
have  not  been  repealed.  Section  13416  is  as  follows; 

"Hereafter  sheriffs,  marshals  and  other 
officers  shall  be  allowed  for  furnish- 
ing each  prisoner  with  board,  for  each 
day,  such  sum,  not  exceeding  seventy-five 
cents,  as  may  bo  fixed  by  the  county 
court  of  each  county  and  by  the  municipal 
assembly  of  any  city  not  in  a county  in 
this  state:  frovided, that  no  sheriff 
shall  contract  for  tho  furnishing  of  such 
board  for  a price  leas  than  that  fixed  by 
the  county  court," 

This  section  is  a general  provision  which  authorizes 
a maximum  cost  of  seventy- five  cents  per  day  for  board  of 
prisoners  in  each  county  and  in  the  City  of  6t»  Louis, 

Your  attention  is  directed  to  House  Dills  939,'  099  and 
872  of  the  G3rd  General  Assembly,  which  ae£  up  new  provisions 
for  board  of  prisoners  in  counties  of  the  second,  third  and 
fourth  classes  respectively.  Assuming  the  constitutionality  of 
these  statutes,  they  serve  to  modify  section  13416  under  the 
principle  that  a later  act  will  repeal  a former  act  when  the 
subject-matter  of  tho  two  are  the  same.  However,  the  former 
act  is  repealod  only  as  to  the  repugnant  part.  The  rule  is. sot 
out  in  State  v,  Smith,  139  6.  y,  (2d)  929,  at  page  934 : 

” ••  •:*  where  there  are  two  acts  on  one 
subject,  the  rule  is  to  Ive  effect  to 
both  if  possible,  but  if  tho  two  are  re- 
pugnant in  any  of  their  provisions,  the 
later  act,  without  any  repealing  clause, 
operates  to  the  extent  of  tho  repugnancy 
as  to  repeal  the  first,  Lorlwether  v. 

Love,  167  Ho.  514,  67  5.  «.  250;  n * •:*" 

Thus,  Jackson  County  and  Lt.  ■Louis  County,  counties  of 
the  first  class,  and  St.  Louis  City  remain  under  Lection  13416, 

How  we  must  note  Section  13472,  R.  L,  do,  1939,  which 
allows  a maximum  of  thirty  cents  per  day  for  board  of  each 
prisoner  in  counties  having  a population  of  150,000  and  not  more 
than  600,000,  and  reads  as  follows: 


• i on  . o me  g t - ■ I hi  i 


"Immediately  after  the  taking  off  ct 
of  this  article,  and  at  the  end  of  each 
year  thereafter,  and.  of  toner.  If  thought 
proper,  the  county  court  shall  fix  the 
amount  per  clay  that  may  be  expended  by  . 
the  marshal  for  furnishing,  board  to  the 
prisoners  confined  in  the  county  jails, 
and  the  amount  so  fixed  per  day  shall  be 
the  amount  of  costs  taxed  for  that  pur- 
pose against  pxdsonors  who  shall  be  con- 
victed, and  be  paid  by  the  state  for 
boarding  those  chargeable  by  law  to  the 
state:  Provided,  that  such  amount  shall 
not  exceed,  the  sum  - of  thirty  cents  per 
day.  The  food  provided  for  prisoners 
shall  be  whole  some  and  properly  prepared, 
and  the  marshal  shall  exercise  business  • 
economy  on  behalf  of  the  county,  paying 
no  more  than  the  most  reasonable  rates 
for  articles  of  food  and  the  hire  of 
employees,  and  ho  shall,  in  the  exercise 
of  his  trust,  be  under  the  superintending 
control  of  the  count  court  at  all  times. 

It  shall  be  the  duty  of  the  marshal  at 
the  end  of  each  month  to  report  in  writing, 
duly  verified  by  affidavit,  to  the  county 
court,  the  names  of  all  prisoners  in  the 
county  jails  of  the  county  to  whom  he  has 
furnished  board,  the  number  of  days  each 
has  been  so  furnished  by  him,  and  all  ex- 
penses incurred  for  that  month  in  providing 
and  causing  to  bo  furnished  food  to  such 
prisoners,  showing  name,  amount  and  exact 
cost  of  each  article  of  food,  voucher 
therefor,  with  the  name  of  person  from 
whom  purchased,  also  the  name  of  each  em- 
ployee., the  purpose  for  which  lie  was 
employed,  and  the  exact . : mount  to  be  . paid 
him  for  his  services,  without  any  bonus 
or  rebate  or  profit  from  either  to  the 
marshal  or  any  intermediary  whomsoever, 
instigated  or  created  by  the  marshal j and 
any  such  marshal,  deputy  or  employee  of  any 
such  marshal  who  shall’  violate  any  pro- 
vision of  this  section  shall,  upon  convic- 
tion thereof,  be  punished  by  imprisonment 
in  the  penitentiary  not  exceeding  three 
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years,  or  by  impx»isonmew.t  in  the  county 
jail  not  less  than  six  months  or  more 
than  one  year,  or  by  fine  not  less  than 
0110  hundred,  dollars  nor  exceeding  one 
thousand  dollars,  or  by  both  such  fine 
and  !•  iijsri sormioat  • the  county  court  shall 
allow  and  cause  to  be  issued  a warrant 
upon  the  county  treasury,  to  the  marshal, 
for  the  exact  expense  so  incurred  in 
boarding  such  prisoners,  not  exceeding 
in  aggregate  the  amount  aforesaid  nor  day 
fixed  by  it." 

And  also  iectiorj  13529,  II,  ...»  o.  1939,  which  states 
that  section  13416  shall  not  apply  to  counties  of  a population 
of  200,000  and  not  more  than  400,000,  and  reads  as  follows: 

"The  provide  ;s  of  hection  1341G  Revised 
statutes  of  Missouri  1959  shall  not  apply 
to  said,  counties  but  t?ie  county  courts 
of  such  counties  shall  make  the  order  in 
the  manner  and  form  provided  by  Section 
15417  devised  statutes  of  Missouri,  1059, 
wh ich  said  order  shall  also  provide  for 
furnishing  each  prisoner  with  board  for 
each  day  at  a sum  not  to  exceed  75$/  per 
day,  to  be  paid  by  the  count 7/  or  the  county, 
may  designate  any  person  or  persons  to 
supply  said  boards  Provided,  tuat  no  such 
person  or  persons  shall  contract  for  the 
furnishing  of  such  board  for  a price  loss 
than  that  fixed  by  the  county  court," 

Under  the  rule  that  a special  statute  will  modify  a 
general  one  on  the  same  subject,  it  would  seem  at  first  glance 
that  the  above  two  later  special  statutes  modify  and  repeal  Sec- 
tion 13416,  a general  statute,  to  tho  extent  that  Jackson  County, 
falling  within  the  population  classification  of.  Section  13472, 
and  bt,  Louis  Comity,  falling  within  the  population  classification 
of  Section  13529,  were  taken  from  under  the  provisions  of  the 
general  statute.  However,  we  believe  that  this  construction  can- 
not be  given* 

Section  0 of  Article  VI  of  the  1945  Constitution  of 
Missouri,  is  in  part  as  follows: 


Hon . 
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* A law  applicable  to  any  county 
shall  apply  to  all  comities  in  the 
class  to  wiiicii  such  county  belongs 


Under  this  provision  a lav;  relating 
a certain  class  must  apply  to  all  counties  in 
according  to  section  2 of  the  schedule  03?  the 
1945  all  laws  Inconsistent  with  ' this • Constitution  ( Section 
Article  VI)  are  repealed  as  of  the  effective  date  of  the  Consti- 
tution, 'this  section  is  in  port  as  follows : 


co  one  county  in 
that . class , Mid 
Constitution  of 

9, 


••  v ■${•  All  laws  inconsistent  with  this 
Constitution,  unless  sooner  repealed 
or  amended  to  conform'  with  this  Consti- 
tution, shall  remain  in  full  force  and 
effect  until  July  1,  194G , 


If  sections  1847C  and  13520  are  consldoved  special 
statutes  modifying  section  13416  which  is  the  general  statute 
applicable  to  all  comities  of  cue  first  class,  there  will  result 
the  situation  which,  tue  Constitution  made  express  provisions  to 
avoid,  tnat  is,  a.  different  law  will  apply  to  each  county  in  the 
first  class. 


Therefore,  Sections  13472  and  13520,  being  inconsistent 
with  the  above  provision  of  the  1945  Constitution,  we re  repealed 
as  of  the  effective  date  of  the  Constitution,  bince  Section  1341G, 
applying  to  all  counties  of  the  first  class,  is  consistent  with 
the  above  constitutional  provisions,  it  will  bo  hold  controlling 
as  to  Jake  son  and  no,  Louis  Counties,  which  will  be  allowed  under 
that  section,  seventy-five  cents  per  day  for  board  of  each  pris- 
oner. 


Lection  31  of  Article  VI  of  the  1945  Constitution, 
recognises  ct,  Louis  City  as  both  a city  and  a county.  This  pro- 
vision is  as  follows: 


"The  city  of  ->t,  Louis,  as  now  existing, 
is  recognised  both  as  a city  and  as  a county 
unless  otherwise  changed  in  accordance  with 
t he  provisions  of  this  Constitution.  As  a 


city  it  shall  continue  for 
with  its  present  charter. 


city  purposes 
ub j e c t to  change s 


and  amendment s provided  by  the  Constitution  or 


by  law,  and.  with 


the 


powers,  , organization. 


rights  and  privileges  permitted  by  t 
stitution  or  by  lav;.’1 


Con- 
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Viewing  this  provlsio.  alone,  it  might  be  argued  that 
St,  Louis  City  should  bo  classified  along  with  a contain  class 
of  counties  according  to  its  population,  with  respect  to  allow- 
ances for  board  of  prisoners,,  however.  Lection  G55,  R.  3,  Mo, 
1939,  relating  to  rules  for  construction  of  statutes  must  bo 
considered.  Lection  655,  paragraph  ninetom , reads  as  follows: 

"whenever  the  word  ’ comity’  is  used  in  any 
law,  general  in  its  character  to  the  whole 
state,  the  same  3hall  be  construed  to  in- 
clude the  city  of  bt,  Louis,  unless  such 
construction  bo  inconsistent  with  the  evi- 
dent Intent  of  such  law,  or  of  some  lav/ 
specially  applicable  to  such  city?" 

This  provision  states  that  a general  law  concerning 
comities  shall  be  construed ( to  include  Lt.  Louis  City  unless 
there  is  a similar  law  specially  applicable  to  that  city,  bec- 
tiorr  13416,  allowing  a maximum  of  seventy-five  cents  per  day 
for  board  of  prisoners,  specifically  includes  St,  Louis' City 
by  saying  -that  the  county  court  of  each  county  and  the  municipal 
assembly  of  any  city  not  in  the  county  shall  set  the  amount.  In 
either  case  Lection  13416  is  applicable  to  the  City  of  St,  nouis, 
as  it  is  both  a- general  statute  and  on©  which  is  expressly  appli- 
cable to  that  city,  Therefore,  the  City  of  Lt,  Louis  is  allow- 
ed the  maximum  of  seventy-five  cents  per  day  for  board,  of  each 
prisoner. 

The  amount  fixed  by  Section  13416  is  certified  by  the 
county  clerk  to  the  circuit  clerk  as  provided  in  Lection  13417, 
The  reason  for  this  certification  is  to  enable  the  circuit  clerk, 
prosecuting  attorney  and  circuit  judge  to  properly  audit  and 
approve  the  amount  of  the  charges  for  board  of  prisoners  which 
are  chargeable  as  costs  in  criminal  cases  against  the  county  or 
state,  as  the  case  may  be. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department  that 
Lt,  Louis  Comity  and  Jackson  County,  counties  of  the  first  class, 
and  the  City  of  Lt,  Louis  arc  allowed  a sum  not  to ' exceed  seventy 
five  cents  per  day  as  fixed  by  the  county  court  or  the  municipal 
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assembly  for  board  of  each  prisoner,  These  are  the  maximum 
allowable  costs  which  are  chargeable  to  the  state. 


Respectfully  submitted. 


DAVID  DO NR ELLY 
Assistant  Attorney  General 


APPROVED: 


J.  E,  TAYLOR 
Attorney  General 
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' SPAClAL  ROAD  DISTRICTS:  Special  road  districts  should  severally 

vote  road  bonds  to  provide  funds  for  par- 
ticipation in  "milk  route”  road  bill 
appropriation. 


February  26,  1947 


Honorable  Wayne  V.  Slankard 
Prosecuting  Attorney 
Newton  County 
Neosho,  Missouri 


Dear  Sir: 


Reference  is  wade  to  your  inquiry,  requesting  an  official 
opinion  of  this  office,  and  reading  as  follows: 

■'I  would  like  your  opinion  on  the  follow- 
ing: 

"In  counties  having  special  road  districts 
may  the  county  court  call  an  election  for 
voting  bonds  for  funds  to  be  used  to  match 
those  set  up  under  C.  S*  H.  3*  No*  214, 

Secs.  8619.1-8619.7,  Mo.  K.  3.  A.,  or  must 
each  individual  road  district  vote  these 
bonds  and  participate  in  the  state  fund  in- 
dividually?” 

You  have  not  specified  the  type  or  types  of  special  road 
districts  which  exist  in  Newton  County.  We  note  that  your 
county  is  not  one  under  township  -organization;  therefore,  it 
is  possible  that  you  have  within  your  county  special  road  dis- 
tricts organized  under  the  provisions  of  both  Article  10  and 
Article  11  of  Chapter  46,  E.  3.  Mo.  1939.  It,  therefore,  be- 
comes pertinent,  at  the  outset,  to  determine  whether  such  spe- 
cial road  districts  have  authority,  under  existent  statutes, 
to  issue  road  bonds  for  the  purpose  of  providing  funds  to  be 
used  to  match  the  appropriation  to  be  made  to  effectuate  the 
purposes  of  Committee  Substitute  for  House  Bill  No.  214,  com- 
monly known  as  the  "milk  route"  road  bill,  passed  by  the  63rd 
General  Assembly; 

Section  8609,  R. -S.  Mo.  1939,  as  reenacted  in  House  Bill 
Mo.  906  of  the  63rd  General  Assembly,  reads  as  follows: 
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,rThe  board  of  commissioners  of  any  special 
road,  district  organized  and  incorporated 
under  the  provisions  of  Article  10,  Chapter 
46,  for  and  on  behalf  of  such  district,  and 
the  county  courts  of  the  several  counties 
under  township  organisation  on  behalf  of  any 
township  in  their  respective  counties,  are 
hereby  authorized  to  issue  road  bonds  to  an 
amount,  including  existing  indebtedness,  not 
exceeding  five  per  centum  of  the  value  of  the 
taxable  tangible  property  of  such  special  road 
district  or  township,  as  the  case  may  be,  as 
shown  by  the  last  completed  assessment  for 
state  and  county  purposes.  Such  bonds  shall 
be  issued  in  denominations  of  one  hundred  dol- 
lars, or  some  multiple  thereof,  to  bear  in- 
terest at  not  exceeding  six  per  centum  per 
annum,  payable  semi-annually,  and  to  become 
due  and  payable  at  such  times  as  the  board  of 
commissioners  or  county  courts  shall  determine 
by  order  of  record,  not  exceeding  twenty  years 
from  date  of  issue.  •' 

Succeeding  statutes  provide  the  machinery  for  conducting 
an  election  to  test  the  sense  of  the  inhabitants  of  such  spe- 
cial road  districts  upon  the  question  of  whether  or  not  such 
bonds  shall  be  Issued. 

With  respect  to  special  road  districts  Incorporated  under 
the  provisions  of  Article  11  of  Chapter  46,  R.  3*  Mo,  1939, 
similar  authority  is  granted  to  the  commissioners  of  such  spe- 
cial road  districts  under  the  provisions  of  Section  371 7,  ft*  S, 
Mo.  1939*  This  .section  is  not  set  out  verbatim  herein  as  it 
is  quite  lengthy.  It  will  suffice  to  say  that  the  authority 
contained  therein  is  quite  similar  to  that  granted,  under  Sec- 
tion 3609,  quoted  supra,  and  that  further  provisions  of  the 
same  section  also  provide  the.  machinery  for  conducting  the 
election  to  test  the  sense  of  the  inhabitants  of  such  special 
road  districts  upon  the  question  of  issuing  the  bonds. 

From  the  foregoing,  it  is  readily  apparent  that  authority 
does  exist  in  special  road  districts  of  both  types  to  issue 
bonds  to  provide  funds  for  the  necessary  road  and  bridge  pur- 
poses. 

The  complete  control  of  all  public  highways  located  within 
special  road  districts  incorporated  under  either  Article  10  or 
Article  11  of  Chapter  46,  R.  S.  Mo.  1939,  has  been  granted  to 
the  commissioners  thereof  under  pertinent  statutory  enactments. 
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Section  $6$2,  R,  8.  Mb.  1939,  relating  to  special  road 
districts  incorporated  under  the  provisions  of  Article  10  of 
Chapter  46,  R.  3.  Mo.  1939,  reads,  in  part,  as  follows: 

"Said  board  shall  have  sole,  exclusive  and 
entire  control  and  jurisdiction  over  all 
public  highways  within  its  district  outside 
the  corporate  limits  of  any  city  or  village 
therein  to  construct,  improve  and  repair 
such  highways, 

Similar  authority  .is  found  in  Section  £>714,  R.  3.  Mo*  1939, 
relating  to  special  road  districts  incorporated  under  Article 
11  of  Chapter  46,  R.  3.  Mo.  1939,  which  reads,  in  part,  as  fol- 
lows 5 

" * * * Said  commissioners  shall  have  sole, 
exclusive  and  entire  control  and  jurisdiction 
over  all  public  highways,  bridges  and  cul- 
verts within  the  district,  to  construct,  im- 
prove and  repair  such  highways,  bridges  and 
culverts,  * * *.,f 

Viewing  these  statutory  enactments ' in.  their  relationship 
to  each  other,  it  is  quite  clear  that  special  road  districts  of 
the  types  referred  to  herein  have  complete  control  over  the  pub- 
lic highways  located  within  their  boundaries,  and  that,  in  addi- 
tion to  the  ordinary  tax  levies  which  they  are  permitted  to 
make,  provision  lias  been  made  for  the  issuance  of  road  bonds, 
upon  a vote  of  the  inhabitants  of  such  special  road  districts, 
to  carry  out  their  corporate  functions*  A complete  scheme  has 
thereby  been  provided  for  the  construction,  maintenance  and  re- 
pair of  all  public  highways  within  the  boundaries  of  such  spe- 
cial road  districts. 

We  now  come  to  a consideration  of  Committee  Substitute  for 
House  Bill  Wo.  214  of  the  63rd  General  Assembly,  found  as  Sec- 
tions S619.1  to  $619.7,  Mo.  K.  8.  A.  A brief  resume  of  the 
essential  provisions  of  this  Act  is  deemed  helpful  to  a complete 
understanding  of  the  question  which  you  have  presented. 

Section  $619*1  creates  the  County  Aid  Road  Fund  to  receive 
appropriations  made  by  the  General  Assembly  for  the  purpose  of 
aiding  and  assisting  the  improvement,  construction,  reconstruc- 
tion and  restoration  of  county  roads. 

Section  $619.2  authorizes  the  Missouri  State  Highway  Commis- 
sion to  assist  and  cooperate  with  the  various  county  courts  in 


i 
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the  improvement,  construction,  reconstruction  and  restoration 
of  county  roads. 

Section  #619.3  prescribes  the  types  and  kinds  of  county 
roads  for  which  the  fund  may  be  used  by  the  county  court.  It 
contains  the  following,  which  we  deem  pertinent  to  the  question 
at  hand: 

n * * * The  county  courts  in  counties  hav- 
ing special  road  districts  or  counties  under 
township  organization,  when  authorized  by  any 
such  special  road  district  or  county  township 
organization,  may  represent  and  cooperate  with, 
enter  into  contracts  with,  or  for,  and  receive 
funds,  plans  and  proposals  from  or  for  such 
special  road  districts  and  townships,  for  the 
purpose  of  carrying  out  the  provisions  of  this 
act,  * * (Emphasis  ours. ; 

Section  #619.4  provides  for  the  formulation  of  a program  by 
the  county  court,  with  the  advice  and  assistance  of  the  county 
highway  engineer,  or  the  county  surveyor,  as  the  case  may  be, 
for  the  use  of  such  money  as  may  be  set  aside  to  such  county. 

Section  #619.5  provides  the  method  for  advertising  for  bids 
and  the  awarding  of  contracts  for  county  road  work  to  be  done. 

It  also  includes  the  following,  which  we  deem  pertinent: 

j?  * * * jn  ppe  event  that  no  bids  are  received, 
or  in  the  event  that  such  bids  are  in  excess  of 
the  estimate  of  cost  thereof  as  prepared  by  the 
county  highway  engineer,  the  county  court,  the 
special  road  district , or  the  township  board  in 
those  counties  having  township  organization,  may 
perform  the  work  provided  for  in  the  specifica- 
tions, provided,  however,  that  the  amount  to  be 
paid  from  the  County  Aid  Road  Fund  shall  in  no 
event  exceed  fifty  per  cent  of  the  estimate  of 
cost  prepared  by  the  county  highway  engineer,  or 
the  sum  of  #750.00  per  mile,  whichever  sum  is 
less.”  (Emphasis  ours.) 

Section  #619.6  provides  for  the  payment  for  work  done  on 
the  county  roads. 

Section  #6l9»7  provides  for  the  matching  of  the  funds  in  the 
County  Aid  Hoad  Fund  by  the  Federal  Government,  and  the  formula- 
tion of  rules  and  regulations  necessary  to  comply  with  any  Fed- 
eral aid.  law  and  requisite  for  participation  in  such  Federal  aid 
program. 
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From  the  verbatim  quotations  set  out  supra,  taken  from  Sec- 
tions 3 and  5 of  the  Act,  it  seems  that  the  continued  juris- 
diction and  control  by  the  boards  of  comrais si oners  of  special 
road  districts  over  the  public  highways  found  within  their  ter- 
ritorial boundaries  has  been  recognized.  Such  being  true,  the 
commissioners  must  necessarily  continue  to  perform  their  statu- 
tory duties  with  respect  to  such  roads  as  they  have  in  the  past. 
Should  they  see  fit  to  engage  in  a program  of  improvement  under 
the  provisions  of  the  "milk  route"  bill,  they  may  appoint  the 
county  courts  of  their  respective  counties  as  their  agents  for 
the  purpose  of  carrying  out  the  provisions  of  the  Act. 

ive  think  that  these  provisions,  coupled  with  the  continued 
authority  to  issue  bonds,  as  has  been  discussed  hereinbefore, 
clearly  reflect  the  intention  of  the  Legislature  that  the  vari- 
ous special  road  districts  are  to  be  recognized  as  separate 
unite. 

Therefore,  in  the  premises,  each  of  such  special  road  dis- 
tricts should  act  for  itself  in  providing  the  funds  necessary 
to  match  those  available  through  state  aid  for  the  various  road 
purposes  enumerated  in  the  Act. 


CONCLUSION 


In  the  premises,  it  is  our  opinion  that  each  special  road 
district  should  provide  its  own  funds,  either  from  current 
revenues,  the  issuance  of  bonds  or  other  sources,  to  be  used 
for  matching  the  money  available  through  appropriations  made 
by  the  General  Assembly  as  a county  aid  road  program. 


Respectfully  submitted, 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED  S 


J.  E.  TAYLOR 
Attorney  General 


WEB : HR 


STATE  PURCHASING  AGENT: 


Supplies  used  by  Missouri  State  Highway  Patrol 
should  be  purchased  through  the  State  Purchas- 
ing Agent. 


March  J,  19^7 


Mr.  William  L.  Smith 
State  Purchasing  Agent 
Jefferson  City,  Missouri 


Dear  Sir: 

Reference  is  made  to  your  letter  of  recent  date,  request- 
ing an  official  opinion  of  this  office,  and  reading  as  follows: 

"I  would  appreciate  having  an  opinion  as  to 
whether  or  not  the  State  Highway  Patrol  has 
the  power  or  authority  to  let  their  own  con- 
tracts for  painting  their  quarters,  and  are 
also  authorized  by  law  to  make  their  own 
purchase  of  automobiles,  office  supplies  and 
equipment.  ** 

For  convenience,  we  will  treat  your  opinion  request  in 
separate  parts,  for  reasons  which  will  appear  in  the  course  of 
the  opinion.  We  will  first  consider  the  question  as  to  the  pur- 
chase of  automobiles,  office  supplies  and  similar  equipment. 

The  62nd  General  Assembly  adopted  a statute  designated  as 
Section  8365a,  Mo.  R.  S.  A.,  which  related  to  the  purchases  of 
equipment  and  supplies  by  the  Missouri  State  Highway  Patrol. 

This  enactment  is  found  in  Laws  of  1943*  page  652,  and  reads 
as  follows: 

"All  salaries  and  expenses  of  members  of  the 
patrol  and  all  expenditures  for  vehicles, 
equipment,  arms,  ammunition,  supplies  and  sal- 
aries of  subordinates  and  clerical  force  and 
all  other  expenditures  for  the  operation  and 
maintenance  of  the  patrol  in  the  enforcement 
of  any  State  Motor  Vehicle  Law  or  in  the  regu- 
lation of  traffic  on  highways  maintained  and 
constructed  by  the  State  Highway  Commission 
under  the  duties  described  in  Section  8358  of 
this  Act  shall  be  paid  monthly  and  shall  be 
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paid  by  the  state  treasurer  out  of  the  pro- 
ceeds of  state  motor  vehicle  fees  and  license 
taxes  and  state  taxes  on  the  sale  or  use  of 
motor  vehicle  fuels  as  provided  in  section 
44-a  of  Article  IV  of  the  Constitution  of  this 
State  as  amended. by  a vote  of  the  people  at  the 
general  election  November  6 , 1928,  upon  warrants 
drawn  by  the  state  auditor  based  upon  bills 
of  particular  and  vouchers  certified  by  the 
officer  or  employee  designated  by  the  com- 
mission." 

At  the  time  the  above  quoted  statute  was  enacted,  there 
existed  the  State  Purchasing  Agent  Act  of  1933,  found  as  Chap- 
ter 105,  R.  S.  Mo.  1939*  This  chapter,  in  general  terms,  pro- 
vided for  the  purchases  of  supplies  and  equipment  for  the 
various  state  departments  by  a state  purchasing  agent.  How- 
ever, the  adoption  of  Section  8365a,  MO.  R.  S.  A.,  had,  in  our 
opinion,  the  effect  of  authorizing  the  Missouri  State  Highway 
Patrol  to  make  its  own  purchases  of  supplies  and  equipment. 

We  reach  this  view  by  reason  of  the  fact  that  the  statute  re- 
lating to  the  Missouri  State  Highway  Patrol  was  special  in 
nature  and  was  enacted  later  than  the  general  statutes  relat- 
ing to  state  purchases,  found  as  Chapter  105,  R.  S.  Mo.  1939. 

Such  being  the  case,  we  think  the  following  rule  declared 
by  the  Supreme  Court  of  Missouri  in  State  v.  Mangiaracina,  125 
S.  W.  (2d)  158,  quoting  approvingly  from  State  v.  Harris,  87 
S.  W.  (2d)  1026,  to  be  applicable: 

"•"Where  there  is  one  statute  dealing  with  a 
subject  in  general  and  comprehensive  terms 
and  another  dealing  with  a part  of  the  same 
subject  in  a more  minute  and  definite  way,  the 
two  ah.0t4.ld  be  read  together  and  harmonized,  if 
posslblfi,  wj-th  a view  to  giving  effect  to  a 
consistent  legislative  policy;  but  to  the  extent 
of  any  necessary  repugnancy  between  them  the 
special  will  prevail  over  the  general  statute. 

Where  the  special  statute  is  later,  it  will  be 
regarded  as  an  exception  to,  or  qualification 
of,  the  prior  general  one.  * * *’ '" 

However,  this  matter  has  again  been  the  subject  of  legis- 
lative action  taken  by  the  63rd  General  Assembly  of  Missouri. 
That  body  enacted  Senate  Committee  Substitute  for  Senate  Bill 
No.  297,  creating  the  Department  of  Revenue,  and  providing, 
among  other  things,  for  the  creation  of  a Division  of  Procure- 
ment, headed  by  a state  purchasing  agent. 
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Your  attention  is  directed  to  Section  64  of  the  legislative 
enactment  mentioned,  which  reads  as  follows: 

"The  purchasing  agent  shall  purchase  all  sup- 
plies for  all  departments  of  the  state,  ex- 
cept as  in  this  act  otherwise  provided.  The 
purchasing  agent  shall  negotiate  all  leases 
and  purchase  all  lands,  except  for  such  de- 
partments as  derive  their  power  to  acquire 
lands  from  the  constitution  of  the  state." 

Also,  to  the  further  provisions  of  Section  73,  as  follows: 

"The  term  Supplies’  used  in  this  act  shall 
be  deemed  to  mean  supplies,  materials,  equip- 
ment, contractual  services  and  any  and  all 
articles  or  things,  except  as  in  this  act 
otherwise  provided.  Contractual  services 
shall  include  all  telephone,  telegraph,  pos- 
tal, electric  light  and  power  service,  and 
water,  towel  and  soap  service.  The  term  ’de- 
partment’ as  used  in  this  act  shall  be  deemed 
to  mean  department,  office,  board,  commission, 
bureau,  institution,  or  any  other  agency  of 
the  state,  except  the  legislative  and  judicial 
departmentsT"  ([Emphasis  ours . ) 

This  Act,  by  its  clear  and  unambiguous  terms,  would  clearly 
have  the  effect  of  requiring  that  all  supplies  and  equipment 
needed  by  the  Missouri  State  Highway  Patrol  be  procured  through 
the  Division  of  Procurement.  However,  Section  8365a  Mo.  R.S.A., 
has  not  been  expressly  repealed,  and  we,  therefore,  are  con- 
fronted squarely  by  this  question:  Does  the  subsequent  enactment 
of  a general  statute  dealing  in  a comprehensive  way  with  a par- 
ticular subject  matter  have  the  effect  of  repealing,  by  implica- 
tion, a prior  special  statute  relating  to  the  same  subject  mat- 
ter? 


It  is  true  that  repeal,  by  implication,  of  a special  law 
by  the  subsequent  enactment  of  a general  law  is  not  favored. 

See  Collins  v.  Twellman,  126  S.  W.  (2d)  231.  It  is  equally  true, 
however,  that  a later  general  statute  dealing  with  an  entire  sub- 
ject matter  in  a comprehensive  manner  will  have  that  effect. 

This  rule  of  construction  exists  as  an  exception  to  the  general 
rule,  mentioned  supra,  and  has  been  recognized  repeatedly  by  the 
Supreme  Court  of  Missouri.  We  direct  your  attention  to  Manker 
v.  Paulhaber,  94  Mo.  430,  l.c.  440: 

"In  order  that  the  latter  shall  operate  a re- 
peal of  the  former,  the  two  acts  must  be  ir- 


Mr.  William  L.  Smith  - 4 


reconcilably  inconsistent,  or  it  must  clearly 
appear  that  the  legislature  intended  by  the 
latter  act  to  prescribe  the  only  rule  that 
should  govern  in  the  case  provided  for.*  *" 
(Emphasis  ours . ) ~ - - - 

Again,  in  State  v.  Smith,  125  S.  W.  (2d)  883*  1.  c.  885: 

" * * * where  the  general  act  is  later,  the 
special  will  be  construed  as  remaining  an  ex- 
ception to  its  terms,  unless  it  is  repealed 
in  express  words  or  by  necessary  implication. 

* # *>' 


In  determining  whether  or  not  the  enactment  of  the  later 
general  statute  has  the  effect  of  repealing  the  prior  special 
statute,  recourse  must  be  had  to  the  intent  of  the  Legislature. 
We  quote  from  State  v.  Koeln,  6l  S.  W.  750,  1.  c.  755* 


" * * * The  whole  purpose  of  the  many  and  har- 
monious rules  of  statutory  construction  is 
said  to  be  to  aid  in  arriving  at  the  intention 
of  the  Legislature,  as  ascertained  from  the  en- 
actment itself,  by  calling  in  aid  such  of  the 
rules  as  appear  to  have  special  application  to 
the  particular  statute  under  consideration.  In 
furtherance  of  such  purpose  we  adopt  and  apply 
in  this  case  a rule,  or  combination  of  rules, 
expressed  in  the  following  quotation:  ‘While 
the  rule  is  that  a general  affirmative  act,  or 
the  general  provisions  of  an  act,  without  ex- 
press words  of  repeal,  ordinarily  will  not  re- 
peal or  affect  a previous  special  or  local  act 
on  the  same  subject,  yet  it  is  not  a rule  of 
positive  law,  but  one  of  construction  only;  a 
special  act  may  be  impliedly  repealed  by  a gen- 
eral one  and  the  question  whether  it  has  been 
so  repealed  is  always  one  of  legislative  in- 
tention~  Schott  v.  Continental  Auto  Ins. 
Underwriters,  326  Mo.  92,  31  S.  W.  (2d)  J;  59 
C.  J.,  sec.  536.  ’The  special  act  is  not  re- 
pealed, unless  a different  intent  is  plainly 
manifested,  or  where  the  two  acts  are  irrecon- 
cilably inconsistent  or  repugnant,  or  where  the 
general  act  covers  the  whole  subject  matter  of 
the  special  one  * * * or  is  clearly  intended 
to  establish  a uniform  rule  or  system  for  the 
whole  state . 1 59  C.  J.  sec.  536;  and  cases 

cited  in  footnotes  85  and  89."  (Emphasis  ours.) 
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We  think  that  certain  guideposts  to  the  intent  of  the 
Legislature  appear  from  the  provisions  of  S.C.S.S.B.  297  of 
the  63rd  General  Assembly,  which  clearly  indicate  the  present 
situation  is  one  falling  within  the  exception  to  the  rule 
against  the  repeal,  by  implication,  of  prior  special  statutes 
by  the  enactment  of  later  general  statutes.  For  example,  the 
later  general  statute  purports  to  deal  in  a comprehensive  man- 
ner with  the  purchases  of  supplies  and  equipment  made  by  all 
state  departments,  with  certain  specific  exceptions.  We  think 
the  failure  to  Include  the  Missouri  State  Highway  Patrol  as 
one  of  such  exceptions  is,  in  itself,  a tacit  imposition  upon 
that  department  of  the  requirements  made  of  other  departments 
of  the  state  government  that  their  purchases  be  made  through 
the  State  Purchasing  Agent. 

To  the  same  effect  is  the  portion  of  Section  64  of  the 
Act  expressly  requiring  all  such  purchases  be  made  by  the  State 
Purchasing  Agent,  except  as  otherwise  provided  in  the  Act  it- 
self. We  quote  from  this  section: 

"The  purchasing  agent  shall  purchase  all  sup- 
plies for  all  departments  of  the  state,  ex- 
cept as  in  this  act  otherwise  provided.  * * *" 

This,  to  us,  again  clearly  indicates  that  in  dealing  with  the 
general  subject  matter  the  Legislature  meant  to  provide  for  all 
exceptions  within  S.C.S.S.B.  297  itself.  Further,  at  no  place 
in  S.C.S.S.B.  297  has  the  Missouri  State  Highway  Patrol  been 
exempted,  in  express  terms,  from  its  provisions. 

From  the  foregoing,  we  are  persuaded  to  the  view  that  it 
was  the  intention  of  the  63rd  General  Assembly,  in  the  adoption 
of  S.C.S.S.B.  297 * to  provide  a complete  scheme  for  the  pur- 
chases of  supplies  and  equipment  for  the  various  departments  of 
state,  including  the  Missouri  State  Highway  Patrol ; and  that 
the  adoption  of  such  statute  had  the  effect  of  repealing,  by 
implication,  the  provisions  of  Section  8365a,  Mo.  R.S.A.,  to  the 
extent  that  such  statute  authorized  the  Missouri  State  Highway 
Patrol  to  purchase  its  own  supplies  and  equipment 

Your  further  question  relating  to  the  power  of  the  Missouri 
State  Highway  Patrol  to  negotiate  contracts  for  the  painting  of 
its  offices  requires  consideration  of  statutes  relevant  to  the 
repair  and  rehabilitation  of  the  public  buildings  of  the  State 
of  Missouri. 

Under  the  provisions  of  Section  8365,  Mo.  R.S.A.,  found  in 
Laws  of  1943,  page  652,  the  Board  of  Permanent  Seat  of  Govern- 
ment was  required  to  furnish  to  the  Missouri  State  Highway  Patrol 
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offices  for  its  general  headquarters.  This  statute  reads,  in 
part,  as  follows: 

"The  Board  of  the  Permanent  Seat  of  Govern- 
ment shall  provide  suitable  offices  for  Gen- 
eral Headquarters  at  Jefferson  City,  Missouri, 

* * *" 

Although  you  have  not  so  stated  in  your  opinion  request, 
we  are  cognizant  of  the  fact  that  such  general  offices  are  lo- 
cated in  the  Missouri  State  Office  Building,  in  Jefferson  City, 
Missouri,  at  the  seat  of  government. 

At  the  time  Section  8365,  Mo.  R.S.A.,  was  enacted,  such 
public  buildings  were  under  the  control  of  the  Board  of  Perma- 
nent Seat  of  Government,  and  repairs  and  rehabilitation  there- 
of one  of  the  duties  of  the  Commissioner  of  the  Permanent  Seat 
of  Government.  The  adoption  of  S.C.S.S.B.  297  of  the  63rd 
General  Assembly  transferred  such  duties  to  the  Division  of 
Public  Buildings,  headed  by  the  Board  of  Public  Buildings,  with 
a Director  of  Public  Buildings  also  provided  for.  To  the  Board 
of  Public  Buildings  was  transferred  the  authority  previously 
exercised  by  the  Board  of  Permanent  Seat  of  Government,  as  ap- 
pears from  the  following  portion  of  Section  114  of  the  Act: 

"The  Board  of  Permanent  Seat  of  Government  is 
hereby  abolished  and  there  are  hereby  trans- 
ferred to  and  vested  in  the  Board  of  Public 
Buildings  all  powers,  duties,  rights,  liabili- 
ties and  privileges  heretofore  vested  in  the 
Board  of  the  Permanent  Seat  of  Government  in- 
sofar as  the  same  are  consistent  with  this  act. 

#■  * 

Also,  the  duties  previously  exercised  by  the  Commissioner 
of  the  Permanent  Seat  of  Government  were  transferred  to  the 
newly  created  office  of  Director  of  Public  Buildings,  as  ap- 
pears from  Section  115  of  the  Act. 

Further  duties  have  also  been  enumerated  by  the  Act  and 
placed  upon  the  Director  of  Public  Buildings,  among  which  are 
those  contained  in  paragraph  (d)  of  Section  118,  reading  as 
follows: 


"The  Director  shall  serve  as  an  advisor  and 
consultant  to  all  department  heads  in  obtain- 
ing architectural  plans,  letting  contracts, 
supervising  construction,  purchase  of  real 
estate,  inspection  and  maintenance  of  build- 
ings. No  contracts  shall  be  let  for  repair. 
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rehabilitation , or  construction  of  buildings, 
without  approval  of  the  Director,  and  no  claim 
for  repair,  construction  or  rehabilitation 
projects  under  contract  shall  be  accepted  for 
payment  by  the  state  without  approval  by  the 
Director;  * * * (Emphasis  ours.) 

The  painting  of  the  interior  of  a public  building  is  an 
act  amounting  to  the  maintenance  of  the  building.  It,  there- 
fore, falls  within  the  scope  of  duties  imposed  upon. the  Direc- 
tor of  Public  Buildings.  It  is  his  duty  to  advise  the  head  of 
any  department  with  respect  to  the  letting  of  contracts  for 
such  maintenance  work,  in  accordance  with  the  provisions  of  the 
statute,  quoted  supra.  Upon  determination  that  contractual  ser- 
vices are  necessary  for  such  maintenance  and  rehabilitation, 
the  negotiation  of  the  actual  contract  therefor  should  be  made 
through  the  State  Purchasing  Agent,  in  accordance  with  the  pro- 
visions of  the  statutes  quoted  at  length  in  connection  with  the 
consideration  of  the  first  question  discussed  in  this  opinion. 

Having  provided  such  a scheme  for  the  maintenance  and  re- 
habilitation of  the  public  buildings  of  the  state,  including 
the  one  in  which  the  general  offices  of  the  Missouri  State  High- 
way Patrol  are  located,  we  believe  it  the  intent  of  the  Legis- 
lature that  all  contracts  relating  to  such  subjects  should  be 
negotiated  by  the  State  Purchasing  Agent,  after  approval  of 
such  proposed  contractual  services  has  been  made  by  the  Direc- 
tor of  Public  Buildings.  The  exceptions  found  in  the  Act  do 
not  refer  in  any  manner  to  the  Missouri  State  Highway  Patrol. 

CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  the  enactment 
of  S.C.S.S.B.  297  of  the  63rd  General  Assembly  served  to  repeal, 
by  implication,  the  provisions  of  Section  8365a,  found  in  Laws 
of  1943,  page  652,  in  so  far  as  said  section  purported  to  au- 
thorize the  Missouri  State  Highway  Patrol  to  purchase  supplies 
and  equipment  direct. 

It  is  further  our  opinion  that  all  purchases  of  supplies 
and  equipment  for  the  use  of  the  Missouri  State  Highway  Patrol 
should  be  made  through  the  State  Purchasing  Agent,  under  the 
provisions  of  the  general  statutes  relating  to  the  purchase  of 
all  supplies  and  equipment  for  the  use  of  state  departments. 

It  is  our  further  opinion  that  the  Missouri  State  Highway 
Patrol  does  not  have  authority  to  contract  for  the  painting  of 
its  quarters,  but  that  such  contracts  must  be  negotiated  by  the 
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State  Purchasing  Agent,  after  approval  thereof  by  the  Director 
of  Public  Buildings,  in  accordance  with  the  general  provisions 
of  the  statutes  relating  to  the  repair  and  maintenance  of  the 
public  buildings  of  the  State  of  Missouri. 

Respectfully  submitted. 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED: 


1.  E.  Taylor 
Attorney  General 
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APPROPRIATIONS  i ' Appropriation  to  Library  Advisory 

( Board  under  head  "Personal  Service" 

LIBRARY  ADVISORY  feOARDj  for  "salaries,  wages  and  per  diem  of 

employees"  does  not  include  pay  for 
travel  and  subsistence  of  such  employees. 


April  15,  1947 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Sir: 


This  is  In  reply  to  your  letter  of  recent  date  wherein 
you  request  an  opinion  from  this  department  on  the  following 
statement! 


"In  House  Bill  No.  1056,  Section  9,  there 
is  an  appropriation  under  A,  Personal  , 

Service  and  B.  State  Aid  for  the  State 
Librarian  of  the  State  Library  Advisory 
Board , 

"We  would  like  an  opinion  from  your  office 
as  to  whether  travel  and  subsistence  can 
legally  be  paid  out  of  the  appropriation 
in  Section  9,  subdivision  A.  Personal  Ser- 
vice and  B,  State  Aid." 

Section  9 of  House  Bill  No.  1036  of  the  63rd  General 
Assembly  provides  a3  follows: 

"There  Is  hereby  appropriated  out  of  the 
State  Treasury,  chargeable  to  the  General 
Revenue  Fund,  the  sum  of  Two  Hundred 
Twelve  Thousand  Dollars  ($212,000,00) , to 
the  use  of  the  State  Librarian  of  the  State 
Library  Advisory  Board  for  the  purposes 
and  In  the  amounts  as  are  in  this  section 
specifically  designated  and  set  forth 
respectively?  for  the  period  beginning 
July  1,  1946  and  ending  June  30,  1947, 
as  follows! 

"A.  PERSONAL  SERVICE! 

The  salaries,  wsges  and  per  diem  of 
employees  necessary  to  the  administration 
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and  apportionment  of  monies  appropriated 
by  the  General  Assembly  for  abate  aid  to 
public  libraries.  ......  $12,000.00 

"B,  STATE  AID: 

For  state  aid  to  public  libraries  of 
Missouri  pursuant  to  the  provisions  of 
state  law  $200,000.00 


"TOTAL  OUT  OF  GENEiiAL  REVENUE  $212,000,00" 

On  the  question  of  whether  or  not  pay  for  travel  and 
subsistence  may  be  paid  out  of  subdivision  "B"  of  said  section, 
we  do  not  think  there  Is  any  doubt  but  that  such  pay  may  not 
be  paid  out  of  this  subdivision  "Bn  entitled  "State  Aid."  Sub- 
division "A"  of  the  section  provides  for  the  payment  of  the 
salaries,  wages  and  per  diem  of  employees  necessary  to  the 
admlnis trat ion  and,  apportionment  of  monies  appropriated  by 
the  General  Assembly  for  said  aid  to  public  libraries.  This 
language  is  plain  and  definitely  provides  that  the  pay  for  the 
administration  and  apportionment  of  monies,  apportioned  for  the 
state  aid  under  subdivision  "B"  of  the  section  shall  be  paid 
out  of  the  funds  appropriated  in  subdivision  "A",  A rule  of 
statutory  construction  is  applied  by  the  Missouri  Supreme  Court 
In  the  case  of  State  ex  rol.  Publishing  Co.  v.  Hackmann,  314 
Mo,  33,  l.c.  50,  The  rule  Is* 

" *Vi£hen  the  language  of  a statute,  ... 
conveys  a clear  and  definite  meaning, 
there  Is  no  occasion  for  resorting  to  the 
rules  of  statutory  Interpretation;  the 
statute  must  be  given  Its  plain  and  ob- 
vious meaning.  ....  The  current  of 
' authority  Is  In  favor  of  reading  statutes 
without  resorting  to  subtle  and  forced 
constructions  for  the  purpose  of  either 
limiting  or  extending  their  operation.  • 

Seeking  hidden  meanings  at  variance  with 
the  language  used  is  a perilous  under- 
taking which  is  as  apt  to  lead  to  an 
amendment  of  a law  by  judicial  construc- 
tion as  it  is  to  arrive  at  the  actual 
thought  In  the  legislative  mind.*  (25 
R.C.L*  962—3,  par.  217,)" 
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Then  we  come  to  the  question  of  whether  or  not  "travel 
and  subsistence”  may  be  paid  out  of  the  appropriation  for 
"salaries,  wages  and  per  diem  of  employees,”  described  in  sub- 
division "A”,  entitled  ’’Personal  Service”  of  the  foregoing 
section*  Two  conditions  must  exist  before  public  funds  may 
be  paid  out  of  the  State  Treasury,  namely:  (a)  a law  auth- 
orizing the  payment  of  such  funds;  (b)  the  funds  must  be  appro 
priated*  Sections  23  and  28  of  Article  IV  of  the  Constitution 
of  1945  are  the  authorities  for  the  foregoing  principle  and 
they  read  as  follows: 

”Sec,  23,  The  fiscal  year  of  the  state  - 
and  all  its  agencies  shall  be  the  twelve 
months  beginning  on  the  first  day  of  July 
in  each  year*  The  general  assembly  shall 
make  appropriations  for  one  or  two  fiscal 
years,  and  the  63rd  General  Assembly  shall 
also  make  appropriations  for  the  six  months 
ending  Juno  30,  1945*  Every  appropriation 
law  shall  distinctly  specify  the  amount 
and  purpose*  of  the  Appropriat  ion  wi  thout 
reference  iso  any  otKer  law  to  fix  the 
amount  or  purpose*?11 

"Sec*  28,  No  money  shall  be  withdrawn 
from  the  state  treasury  except  by  warrant 
drawn  in  accordance  with  an  appropriation 
made  by  law,  nor  shall  any  obligation  for 
the  payment  of  money  be  incurred  unless 
the  comptroller'  certifies  it  for  payment 
and  the  state  auditor  certifies  that  the 
expenditure  is  within  the  purpose  of  the 
appropriation  and  that  there  Is  In  the 
appropriation  an  unencumbered  balance 
sufficient  to  pay  it.  At  the  time  of 
issuance  each  such  certification  shall 
be  entered  on  the  general  accounting  books 
as  an  encumbrance  on  the  appropriation. 

No. appropriation  shall  confer  authority 
to  incur  an  obligation  after  the  termina- 
tion of  the  fiscal  period  to  which  it 
relates,  and  every  appropriation  shall 
expire  six  months  after  the  end  of  the 
period  for  which  made,"  (Underscoring  ours*) 

It  will  be  noted  that  Section  23  follows  the  language  of 
Section  19  of  Article  X of  the  1875  Constitution  in  that  it 
requires  that  the  appropriation  shall  distinctly  specify  the 
amount  and  purpose  of  the  appropriation. 
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It  will  also  be  noted  that  under  Section  28  of  Article 
IV  of  the  1945  Constitution  the  duty  is  imposed  upon  the  Auditor 
to  determine  that  the  proposed  expenditure  under  the  appropri- 
ation for  travel  and  subsistence  for  the  Librarian  and  State 
Library  Advisory  Board  under  said  Section  9 is  within  the 
purpose  of  the  appropriation  and  that  there  is  in  the  appro- 
priation an  unencumbered  balance  to  pay  it. 

From  an  examination  of  the  Library  Advisory  Board  Act, 
Senate  Bill  No*  369,  Laws  of  Missouri  1945,  page  , 

Sections  14731  to  14736a,  R.  S,  A*  1939.  it  will  E'e'Found 
that  the  law  would  authorize  the  expenditure  of  state  monies 
for  subsistence  and  travel  expense  in  the  administration  of 
that  act*  So  the  expenditures  of  funds  for  subsistence  and 
travel  allowance  would  be  authorized  under  the  law,  provided 
these  have , been  appropriated*  In  the  case  of  State  ex'  rel*'" 
^raclshaw  v,  if  a ckman  n , 2 76  “it  ♦ 600,  the  appropriation  for  the 
warehouse  commissioner  was  made  for  travel  within,  and  without 
the  state*  The  court,  in  that  case,  ’Hold  that  tlio  appropria- 
tion did  not  comply  with  the  constitutional  provision,  Section 
19,  Article  X of  the  1875  Constitution,  because  the  warehouse 
act  did  not  provide  for  travel  without  the  state*  That  case 
is  not  exactly  In  point  here,  but  It  does  construe  the  pro- 
vision of  the  Constitution  that  the  purpose  for  which  the  monies 
are  appropriated  must  be  authorized  by  law  and  that  the  monies 
must  be  appropriated. 

This  agai  h brings  ua  to  the  question  of  whether  or  not 
"travel  and  subsistence"  may  be  paid  out  of  the  appropriation 
for  salaries,  wages  and  per  diem'under  the  heading  of  "Personal 
Service*"  From  an. examination  of  the  appropriation  acts  of 
the  63rd  General  Assembly,  and  of  prior  general  assemblies. 

It  will  be  found  that  travel  and  subsistence  expenses  have 
been  paid  out  of  the  subdivisions  of  the  appropriation  bills 
headed  as  "Operation"  or  "General  Expense*"  In  none  of  these 
appropriations  do  we  find  where  such  items  have  been  paid  under 
the  subdivision  "Personal  Service." 

The  terms  "salaries,  wages”  are  synonymous  terras*  Bouvard 
v*  K*  C.,  Ft,  S»  & M,  R.  Co.,  83  Mo.  App.  498,  501,  in  Words 
and  Phrases,  Permanent  Edition,  Vol.  44,  page  502 t 

"Terms  ’wages*  and  ’salary*  are  for  all 
practical  purposes  synonymous  and  mean  sum 
of  money  periodically  paid  for  services 
rendered,  though  in  good  usage  word  ’•salary* 
suggests  more  important  services  and  larger 
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compensation  than  * wages, '*  Flamm  v.  City 
of  Passaic,  184  A,  748,  749,  14  N.  J. 

Iliac  * 362," 

The  term  "per  diem"  is  generally  considered  as  compensation 
paid  either  for  personal  service  or  for  subsistence  and  allow- 
ance on  a daily  basis.  In  Vol.  32,  Words  and  Phrases,  Perma- 
nent Edition,  page  14,  we  find  the  following  definition  and 
application  of  the  term  "per  diem"* 

"Term  *per  diem,*  as  used  in  Const,  art, 

2,  section  23,  fixing  compensation  of 
members  of  Legislature,  Is  synonymous  with 
salary,  and  term  'salary*  imports  idea  of 
compensation  for  personal  service,  and  not 
repayment  of  money  expended  in  discharge 
of  duties  of  office,  Peay  v,  Nolan,  7 
S.W.  (2d)  815,  817,  157  Term,  222,  60  A. 

L.  R.  408," 

Since  the  appropriation  for  the  Library  Advisory  Board 
under  the  heading  of  "Personal  Service"  only  appropriates 
monies  for  the  pay  of  salaries,  wages  and  per  diem  of  the 
employees  of  that  department,  and  since  no  monies  are  appro- 
priated under  the  heading  "Operations"  or‘  "General  Expense"  ' 
to  reimburse  such  employees  for  subsistence  and  travel  pay, 
we  do  not  think  the  appropriation  would  be  broad  enough  to 
include  reimbursement  for  subsistence  and  travel  pay, 

CONCLUSION 

From  the  foregoing,  it  is  the  opinion  of  this  department 
that  travel  and  subsistence  of  employees  of  the  State  Library 
Advisory  Board  and  to  the  State  Librarian  may  not  be  paid  out 
of  the  appropriation  to  that  department  sat  out  under  the  head- 
ing "Personal  Service"  In  Section  9 of  House  Bill  No,  1036  of 
the  63rd  General  Assembly,  We  are  further  of  the  opinion  that 
the  reimbursement  for  travel  and  subsistence  for  the  aforesaid 
purposes  may  not  be  paid  out  of  the  appropriation  under  the 
heading  "State  Aid"  set  out  in  subdivision  "BH  of  said  appro- 
priation. 

Respectfully  submitted. 


APPROVED i TYRE  W,  BURTON 

Assistant  Attorney  General 


A E.  TAYLOR 
Attorney  General 
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COLLECTORS/! 


Annual  settlements  of  county  collectors  cover 
the  period  from  March  1 to  February  28. 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Dear  Slrt 

This  is  in  reply  to  your  letter  of  recent  date  wherein 
you  request  an  opinion  from  this  department  on  the  question 
of  the  period  covered  by  the  annual  settlements  with  the 
county  court  by  the  collectors  of  the  state*  including  those 
in  counties  having  township  organisation* 

From  your  request,  it  appears  that  the  question  new  in 
your  mind  is  that  since  the  enactment  of  House  Bill  No*  721 
passed  by  the  63rd  General  Assembly,  which  provides  that  the 
fiscal,  year  and  calendar  year  of  all  counties  shall  be  the 
same,  that  there  might  be  some  question  now  ae  to  whether  oar 
not  the  annual  settlements  of  the  collectors  should  be  for  ' 
the  period  January  1 to  December  31,  In  other  words*,  on  ft 
calendar  year  basis*  Section  1 of  House  Sill  No*  721,  passed 
by  the  63rd  General  Assembly,  provides  as  follows!  • 

"Unless  otherwise  provided  in  a charter 
adopted  by  a county  under  the  provision* 
of  Sections  18  or  31,  52  and  33  of  Article 
VI,  of  the  Constitution  of  this  state,  the  ^ 
fiscal  year  of  the  several  counties  of  the 
state  shall  convene  a on  January  first  and. 
terminate  on  thd  thirty*first  day  of  Decem- 
ber in  each  year,  aijd  the  books,  account® 
and  reports  of  all  county  officers  shall 
be  made  to  oonform  therelo*" 

It  will  be  noted  that  this  bill  requires  the  “books, 
accounts  and  reports**  of  county  officers  to  cohform  t©  the 
fiscal  year*  The  county  collector,  in  making  his  monthly 
reports  and  in  keeping  his  books,  will  be  able  to  comply  with 
the  provisiens  of  this  section  and  still  make  his  annual  or 
final  settlement  in  March as ; i>3F  ether  sections 
of  the  statutes.  In  the  case  of  State  ex  rel*  v.  Fites  County, 
77  S,W.  (2d)  94,  the  court,  lu  speaking  of  the  annual  settle- 
ments of  county  collectors,  said  at  1.  e.96t 
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"The  annual  settlement,  which  is  required 
to  he  made,  is  recognized  by  law  as  some- 
thing more  than  a mere  report  of  the  col- 
lector of  the  amounts  collected  and  taxes 
remaining  delinquent.  It  partakes  of  the 
nature  of  a settlement  of  the  collectors 
accounts  with  the  county  and  state,  <&" 

\ Also  in  the  case  of  State  of  Missouri  ex  rel.  Brewer  v. 
Federal  Lead  Company,  265  Fed,  305,  the  court,  in  distinguish 
lng  "between  annual  settlements  and  monthly  settlements  of  the 
county  collectors,  said  at  l,c.  309  i 

•»  # To  the  end  that  the  collector  may 
be  relieved,  upon  the  performance  of 
either  one  or  the  other  of  the  above  con- 
tingencies, annual  settlements  with  the 
county  court  are  required.  These  settle- 
ments, to  distinguish  them,  perhaps,  from 
the  * monthly  statements*  and  the  monthly 
payments  also  required  to  be  made  by  the 
collector  (section  11473,  supra),  are 
called  *final  settlements*  in  the  statutes 
(section  11465,  supra)," 

These  two  opinions  clearly  demonstrate  that  the  courts 
have  distinguished  between  annual  settlements  and  monthly 
settlements  of  accounts  of  the  county  collector.  Undoubtedly 
the  lawmakers,  when  they  passed  House  Bill  No,  765,  did  not 
overlook  the  fact  that  the  provisions  of  Sections  11089, 

11091  and  11092  provided  for  the  annual  settlement  of  the 
collector  to  be  made  in  March  bocauso  in  said  house  bill. 
Sections  11090,  11093,  11095,  11098  and  11099  were  repealed 
by  that  bill  and  new  sections  enacted  in  lieu  thereof  relat- 
ing to  the  same  subject  matter. 

From  an  examination  of  Sections  11089,  13990  and  14000, 
it  will  be  found  that  they  show  conclusively  that  the  collec- 
tor must  include  any  money  collected  after  December  31  for 
any  tax  that  might  come  into  his  hands  aftor  that  date.  In 
view  of  the  attention  that  the  lawmakers  have  paid  to  these 
various  sections,  repealing  some  and  leaving  some  as  they  are 
we  do  not  think  that-  there  is  any  doubt  but  that  they  did  not 
intend  to  repeal  by  implication  the  sections  of  the  statute 
which  provide  for  the  annual  settlement  of  county  collectors 
to  be  made  at  the  March  term. 
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Said  Section  X1089,  R.  S.  Mo.  1939,  which  relates  to 
the  duties  of  county  collectors  in  counties  not  under  town- 
ship organization,  reads  in  part  as  follows* 

nAt  the  term  of  the  county  court  to  be 
held  on  the  first  Monday  in  March,  the 
collector  shall  return  the  delinquent 
lists  and  back  tax  books,  and  in  the  city 
of  St*  Louis  the  uncollected  tax  bills 
and  back  tax  books,  under  oath  or  affirm- 
ation, to  such  court,  and  settle  his 
accounts  of  all  moneys  received  by  him 
on  account  of  taxes  and  other  sources  of 
revenue,  and  the.  amount  of  such  delin- 
quent lists,  or  so  much  thereof  as  the 
count  shall  find  properly  returned  delin- 
quent, shall  be  allowed  and  credited  to 
him  on  his  settlement,  * M 

Section  13989,  R,  S*  Mo.  1939,  provides  that  the  county 
treasurer  of  counties  having  adopted  township  organization 
shall  be  ex  officio  county  collector.  This  section  reads  as 
follows  t 

* 

"The  county  treasurer  of  counties  having 
adopted  or  which  may  hereafter  adopt 
township  organization  shall  be  ex  officio 
collector,  and  shall  have  the  same  power 
to  collect  all  .delinquent  personal  prop- 
erty taxes,  licenses,  merchants f taxes, 
taxes  on  railroads  and  other  corporations, 
the  delinquent  or  nonresident  lands  or 
town  lots,  and  t.o  prosecute  for  and  make 
sale  thereof,  the  same  that  is  now  or  may 
hereafter  be  vested  in  the  county  collec- 
tors under  the  general  laws  of  this  state* 

The  ex  officio  collector  shall,  at  the 
time  of"  making  his  annual  settlement  in 
each  year#  deposit  the  tax  books  returned 
by  the  township  collectors  in  the  office 
of  the  county  clerk,  and  within  thirty 
days  thereafter  the  clerk  shall  make,  in 
a book  to  be  called  the  *back  tax  book, ' 

, a correct  list,  in  numerical  order,  of 

all  tracts  of  land  and  town  lots  ^hich 
have  been  returned  delinquent  by  said 
collectors,  and  return  said  list  to  the 
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ex  off iolo  collector,  taking  his  receipt 
tSere'f  or 

Section  13990,  R.  S,  Mo,  1939,  relates  to  annual  settle- 
ments of  such  ex  officio  collectors,  and  it  reads  as  follows* 

”At  the  meeting  of  the  county  court  on  the 
first  Monday  in  March  in  each  year,  or  at 
such  other  time  as  may  he  directed  by  law, 
the  county  treasurer  shall  make  a full  and 
complete  settlement  of  his  accounts,  and 
exhibit  his  books  and  vouchers  relating 
to  the  same,  which  settlement  of  his 
accounts,  when  accepted  by  the  court, 
shall  be  entered  of  record  by  the  county 
clerk,” 


Section  14000,  R.  S,  Mo,  1939,  relating  to  the  duties 
of  township  collectors,  in  respect  to  making  settlements, 
reads  as  follows* 


”The  township  collector  of  each  township 
shall,  at  the  term  of  the  county  court 
to  be  held  on  the  first  Monday  *in  March 
of  each  year,  make  a final  settlement  of 
his  accounts  with  the  county  court  for 
state,  county,  school  and  township  taxes 
and  produce  receipts  from  the  proper 
officers  fdr  all  school  and  township 
taxes  collected  by  him,  less  his  commis- 
sion on  same,  at  which  time  ha  shall  pay 
over  to  the  county  treasurer  and  ex  offi- 
cio collector  all  moneys  remaining  in"H‘{s 
Hands,  collected  by  him  on  state  and 
county  taxes,  and  shall  at  the  same  time 
make  his  return  of  all  delinquent  or  un- 
paid taxes,  as  required  by  law.,  and  shall 
make  oath  before  said  court  that  he  has 
exhausted  all  the  remedies  required  by 
law  for  the  collection  of  said  taxes • He 
shall  also,  on  or  before  the  twentieth  day 
of  March  in  each  year,  make  a final  settle- 
ment with  the  township  board i If  any 
township  collector  shall  fail  or  refuse 
to  make  the  settlement  required  by  this 
section,  or  shall  fail  or  refuse  to  pay 
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over  the  state  and  county  taxes,  as  pro- 
vided in  this  section,  the  county  court 
shall  attach  him  until  he  shall  make  such 
settlement  of  his  accounts-  or  pay  over 
the  money  found  due  from  him;  and  it  shall 
he  tha  duty  of  said  court  to  cause  the 
clerk  thereof  to  notify  the  state  auditor 
and  the  prosecuting  attorney  of  said 
county  at  once  of  the  failure  of  such 
township  collector  to  settle  his  accounts, 
or  pay  over  the  money  found  due  from  him, 
and  the  state  auditor  and  the  prosecuting 
attorney  shall  proceed  against  such  col- 
lector in  the  manner  provided  in  section 
14014  of  these  statutes,  and  such  collect 
tor  shall  be  liable  to  the  penalties  in 
said  section  imposed,” 

We  note  from  your  request  that  all  of  the  collector? 
have  boon,  for  the  past  number  of  years,  making  their  annual 
settlements  at  the  March  term  for  the  period  from  March  1 to 
February  28,  but  that  the  enactment  of  said  House  Bill  No, 

721  has  raised  the  question  as  to  whether  or  not  the  period 
covered  by  such  settlement  should  be  for  -the  calendar  year, 
that  is  January  1 to  December  51*  We  think  these  statutes,’ 
relative  to  collectors’  settlements,  are  in  the  nature  of 
special  statutes  and  aro  exceptions  to  any  general  statute 
which  would  require  settlements  of  accounts  and  reports  on 
the  calendar  year  basis. 

Since  the  annual  and  final  settlements  of  the  various 
collectors  are  made  at  the  March  term  of  the  county  court, 
the  time  of  the  expiration  of  the  term  of  such  officers  is 
relevant  here,  we  think.  Under  House  Bill  No,  729  of  the 
63rd  General  Assembly,  the  term  of  the  office  of  the  county 
treasurer,  who  is  ex  officio  collector  in  counties  under 
township  organization,  expires  on  April  1,  Under  the  pro- 
visions of  Section  11073,  R,  S.  Mo,  1939,  the  terms  of  office 
of  county  collectors  in  counties  not  under  township  organiza- 
tion expire  on  the  first  Monday  in  March  of  the  year  in  which 
they  are  required  to  make  their  last  and  final  settlement. 

Under  Section  11090  of  H,C.S.H.B.  No,  765,  passed  by  the 
63rd  General  Assembly,  it  is  provided  that  the  county  collec- 
tor shall  make  a final  settlement  with  the  county  court  on  the 
first  Monday  in  March  of  each  year.  Under  Section  25  of 
S.C.S.S.B,  No,  297,  it  is  provided  as  follows* 
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ttAll  officers  and  others  bound  by  law  to 
pay  money  directly  to  the  state  collector 
of  revenue  the  director  of  revenue  or  the 
department  of  revenue  shall  exhibit  their 
accounts  and  vouchers  to  the  state  collec- 
tor of  revenue  on  or  before  the  thirty- 
first  day  of  December,  to  be  adjusted  and 
settled,  except  the  county  and  township 
collectors  of  revenue,  who  shall,  immedi- 
ately after  their  final  settlement  with 
the  county  court  on  the  first  Monday  in 
March  In  each  year,  exhibit  their  accounts 
and  vouchers  to  the  state  collector  of 
revenue  for  the  amount  due  the  state  to 
be  adjusted  and  settled, ,f 

This  section  indicates  that  the  collectors  in  counties 
other  than  township  collectors  shall  make  their  final  settle- 
ment to  the  county  court  on  the  first  Monday  in  March  in 
each  year. 

Section  13020,  R,  S,  Mo,  1939,  which  was  repealed  by 
Senate  Bill  No,  448  of  the  63rd  General  Assembly,  provided 
that  the  fiscal  year  of  the  state  would  commence  on  January 
1 and  terminate  on  the  31st  day  of  December  of  each  year, 
and  provided  that  the  books,  accounts  and  reports  of  public 
,of fleers  would  be  made  to  conform  thereto.  This  section  was 
repealed  on  account  of  Section  23  of  Article  XV  of  the  Consti- 
tution, of  1945  which  changed  the  fiscal  year  of  the  state  and 
all  of  its  agencies  to  12  months  beginning  on  the  first  day 
of  July  in  each  year.  However,  on  a review  of  the  decisions 
of  the  court  wherein  said  Section  13020  was  under  considera- 
tion, we  find  that  the  courts  have  held  that  the  fiscal  year 
for  the  county  as  well  as  the  state  began  January  1 and  ended 
December  31  (State  ex  rel.  v.  Allison,  155  Mo*  325),  There- 
fore, it  will  be  seen  that  the  provisions  of  said  House  Bill 
No,  721,  relating  to  the  fiscal  year  of  counties,  conform  to 
the  rulings  of  the  courts  on  the  question. 

It  might  be  argued  that  if  the  annual  settlement  of  the 
collector  is  for  a period  other  than  the  fiscal  year  as  pro- 
vided for  in  said  House  Bill  No,  721  that  it  would  be  in 
violation  of  said  section  because  that  act  provides  that  the 
books,  accounts  and  reports  of  all  county  officers  shall  be 
made  to  conform  to  the  fiscal  year  period,  that  is  from  January 
1 to  December  31*  The  books,  accounts  and  reports  could  be 
kept  on  a calendar  year  basis  and  not  be  in  conflict  with  a 
final  settlement  made  on  March  1, 
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It  would  seam  that  one  of  the  reasons  for  placing  the 
counties  on  the  fiscal  year  basis,  from  January  1 to  December 
31,  is  to  enable  the  court  to  determine  the  amount  of  receipts 
of  taxes  for  such  period.  The  fact  that  the  settlement  of  the 
county  collector  covered  the  period  from  March  1 to  February 
28  would  not  interfere  with  the  county  court  in  determining 
the  amount  of  revenue  which  Is  collected  during  the  calendar 
year  because  county  and  township  collectors  are  required  to 
make  monthly  reports  and  remittances  of  their  collections  to 
the  county  court.  Section  11098  of  H,C,S.H,B,  No.  765  pro* 
vides  in  part  as  follows* 

"Every  county  collector  and  ex  officio 
county  collector,  except  in  the  City  of 
St,  Louis,  shall,  on  or  before  the  fifth 
day  of  each  month,  file  with  the  county 
clerk  a detailed  statement,  verified  by 
affidavit,  of  all  state,  county,  school, 
road  and  municipal  taxes,  and  of  all 
licenses  by  him  collected  during  the  pre- 
ceding month,  and  shall,  on  or  before 
the  fifteenth  day  of  the  month,  pay  the 
same,  less  his  commissions.  Into  the 
county  treasuries  and  to  the  Director  of 
Revenue,  # # 

The  information  contained  in  the  settlements  made  by  the 
county  collectors* would  be  sufficient  to  enable  the  county 
courts  to  determine  the  amount  of  revenue  collected  during 
the  calendar  year. 

Under  Section  13827,  R.  S.  Mo.  1939,  county  courts  are 
required  to.  annually  prepare  and  publish  a financial  state- 
ment for  the  year  ending  December  31,  As  stated  above,  the 
information  contained  in  the  collectors1  monthly  reports 
required  under  said  Section  11098  would  be  sufficient  to 
enable  the  county  court  to  comply  with  the  provisions  of  said 
Section  13827,  in  so  far  as  it  requires  the  publication  of 
the  amount  of  funds  collected  during  the  year. 

Said  House  Bill  No,  721  would  be  classed  as  a general 
statute  relating  to  the  books,  accounts  and  reports  of  the 
county  officers.  The  sections  of  the  laws  herein  referred 
to,  relating  to  settlements  of  county  collectors  and  ex  * 
officio  county  collectors,  would  come  within  the  classifi- 
cation of  special  statutes  applicable  to  such  officers.  In 
such  cases  where  there  appears  to  be  an  inconsistency  in  the 
provisions  of  different  laws  which  relate  to  the  same  subject 
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matter,  then  the  provisions  of  the  special  act  will  prevail 
as  far  as  the  particular  subject  matter  comes  within  its  pro- 
visions, This  principle  is  announced  in  the  case  of  State 
ex  rel . McDowell  v.  Smith,  67  S*W.  (2d)  50,  In  view  of  the 
fact  that  the  63rd  General  Assembly  enacted  legislation  relat 
ing  to  the  settlements  of  county  officers  including  county 
collectors,  it  would  appear  that  that  body  did  not  intend  to 
change  the  provisions  of  the  law  relating  to1  the  duties  of 
collectors  in  making  annual  or  final  settlements  at  the  March 
term  of  the  county  court*  That  being  the  case,  the  annual 
settlement  of  collectors  of  revenue  In  all  counties  should 
Include  the  collections  for  the  period  from  March  1 to 
February  28* 


CONCLUSION" 


It  is  therefore  the  opinion  of  this  department  that  the 
annual  settlements  of  county  collectors,  township  collectors 
and  ex  officio  collectors  in  township  organization  counties 
should  be  for  the  period  from  March  1 to  February  28* 


Respectfully  submitted. 


TYRE  W,  BURTON 
Assistant  Attorney  General 


APPROVED j 


J.  e.  Baylor 
Attorney  General 
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DIVISION  OP  PROCUREMENT:  Director  of  Revenue  to  procure  supplies, 

material,  equipment  and  contractual  ser- 
vices through  the  State  Purchasing  Agent. 


June  2,  19^7 


Mr.  Wm.  L.  Smith 
State  Purchasing  Agent 
Division  of  Procurement 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion, 
reading  as  follows : 

"Section  4 of  Senate  Bill  #143  recently 
passed,  provides  thtat  the  Director  of  Revenue 
shall  procure  either  through  the  Purchasing 
Agent,  or  by  other  means  authorized  by  law, 
supplies,  material,  equipment  or  contractual 
services  for  the  department  of  revenue  and 
for  each  division  in  the  department . 

”1  would  like  to  have  your  opinion  as  to 
whether  or  not  there  is  any  means  authoriz- 
ing the  Director  of  Revenue  to  make  purchases 
and  contracts,  without  the  approval  of  the 
Purchasing  Agent  and  without  the  formality  of 
soliciting  bids  as  provided  in  S.C.S.S.B.  No. 

297." 

Section  4 of  Senate  Bill  No.  143  of  the  64th  General  Assem- 
bly reads,  in  part,  as  follows: 

"The  director  of  revenue  shall:  * # # 

(b)  procure,  either  through  the  purchasing 
agent,  or  by  other  means  authorized  by  law, 
supplies,  material,  equipment  or  contractual 
services  for  the  department  of  revenue  and 
for  each  division  in  the  department;  * * *" 

The  adoption  of  the  State  Purchasing  Agent  Act,  for  which 
has  now  been  substituted  the  provisions  relating  to  the  Division 
of  Procurement,  found  as  Sections  11008.62  to  1008.84,  inclu- 
sive, Mo.  R.S.A.,  with  the  retention  of  substantially  the  same 
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duties,  represented  an  effort  to  consolidate  the  purchases  made 
by  the  State  into  one  agency.  It  is  true  that  certain  branches 
of  the  state  government  are  constitutionally  exempted,  with  re- 
spect to  certain  purchases,  from  the  provisions  of  the  statutes, 
and  it  is  further  equally  true  that  the  General  Assembly  might, 
through  the  enactment  of  specific  legislation  designed  for  that 
purpose,  exempt  other  branches  of  the  state  government  from  the 
provisions.  The  inclusion  of  the  words  "by  other  means  au- 
thouized  by  law"  in  the  quoted  portion  of  Senate  Bill  No.  1^3 
merely  recognizes  the  right  of  the  General  Assembly  to  make  such 
exemption.  However,  we  are  unable  to  discover  any  legislative 
enactments  which  would  authorize  the  Director  of  Revenue  to  make 
any  purchases  of  the  items  enumerated  except  through  the  office 
of  the  State  Purchasing  Agent.  In  the  absence  of  such  legisla- 
tion, we  therefore  believe  that  the  purchases  made  by  the  Di- 
rector of  Revenue  on  behalf  of  the  Department  of  Revenue,  and 
for  each  division  thereof,  are  to  be  made  in  accordance  with  the 
general  laws  relating  to  the  purchase  of  similar  items  by  other 
state  departments. 


CONCLUSION 


In  the  premises , we  are  of  the  opinion  that  the  Director 
of  Revenue,  in  procuring  supplies,  material,  equipment  or  con- 
tractual services  for  the  Department  of  Revenue,  and  for  each 
division  in  the  department,  must  make  such  purchases  in  accord- 
ance with  the  general  laws  relating  to  the  Division  of  Procure- 
ment and  rules  and  regulations  lawfully  promulgated  thereunder 
by  the  State  Purchasing  Agent. 


Respectfully  submitted. 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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t)I VISION  ,OR  PROCUREMENT:  Duty  of  State  Purchasing  Agent  to  maintain 

inventory  of  removable  equipment  owned  by 
State. 


June  7»  1947 


Mr.  Win.  L.  Smith 
State  Purchasing  Agent 
Division  of  Procurement 
Jefferson  City,  Missouri 


Dear  Sir; 


Reference  is  made  to  your  inquiry  of  recent  date,  re- 
questing an  official  opinion  of  this  office,  and  reading  as 

follows ; 

"Section  69  of  SC3SB  297  provides  that  the 
Purchasing  Agent  shall  keep  current  inven- 
tories of  all  removable  equipment  owned  by 
the  State. 

< * 

"I  would  like  to  have  your  opinion  as  to 
whether  or  not  any  department  of  the  State 
may  be  exempt,  such  as  the  General  Assem- 
bly or  the  Legislative  Research  department 
particularly," 

Section  69  of  Senate  Committee  Substitute  for  Senate  Bill 
ho,  297  of  the  63rd  General  Assembly  now  appears  as  Section 
1100&.69,  Mo.  R.  3.  A.,  and  reads  as  follows: 

"The  purchasing  agent  shall  have  the  power 
to  transfer  supplies  from  any  department 
where  they  are  not  needed  to  any  other  de- 
partment where  they  are  needed  and  to  direct 
that  proper  charges  and  credits- be  made  on 
the  inventories  of  the  departments  concerned. 

He  shall  also  have  power,  subject  to  the 
3ame  provisions  as  for  bids  for  purchases, 
to  sell  any  surplus  or  unneeded  supplies  or 
property  in  his  hands  or  owned  by  the  state 
or  any  department  thereof.  He  shall  keep 
currently  an  inventory  of  all  removable 
equipment  owned  by  the  state."  (Emphasis 
ours. ) 
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At  first  glance,  it  might  be  thought  the  emphasized  por- 
tion of  the  act  might  require  the  State  Purchasing  Agent  to 
maintain  the  inventory  referred  to  therein  with  respect  to  all 
removable  equipment  owned  by  the  State,  A literal  interpreta- 
tion of  the  wording  would  lead  to  this  result.  However,  for 
reasons  pointed  out  subsequently,  we  do  not  believe  that  this 
is  the  proper  construction  to  be  placed  upon  the  sentence. 

It  is  an  elementary  rule  of  statutory  construction  that 
the  legislative  intent  is  to  be  ascertained  and  effect  given 
thereto.  This  intent  often  must  be  gathered  from  a considera- 
tion of  every  part  of  an  act,  and  when  such  intention  is  so 
ascertained  it  will  always  prevail  over  a literal  sense  of  the 
terms  employed.  We  quote  from  State  ex  rel,  v.  Smith,  115 
3,  W.  (2d)  316,  1,  c.  323: 

r?  >;<  * s;<  jn  construing  an  act,  the  true  in- 
tention of  the  framers  must  be  followed, 
and  where  necessary  the  strict  letter  of  the 
act  must  yield  to_  the  manifest  intent  of  the 
Legislature,  City  of  St,  Louis  v*  Christian 
Bros.  College,  257  Mo.  541,  165  S*  W,  1057. 

>J:  # If 
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With  this  rule  in  mind*  we  have  examined  the  entire  group 
of  statutes  relating  to  the  Division  of  Procurement,  found  as 
Sections  11003.62  to  1100$, $4,  Mo*  R.  3*  A*,  giving  particular 
attention  to  Sections  11003,69,  11003,71  and  11003*73*  The 
first  section  mentioned,  which  has  been  quoted  supra,  gives  the 
Purchasing  Agent  power  to  transfer  supplies  and  directs  him  to 
make  proper  charges  and  credits  on  the  inventories  of  the  de- 
partments concerned*  It  further  authorizes  him  to  dispose  of 
surplus  or  unneeded  supplies  or  property.  Then  follows  the 
sentence  now  under  consideration  in  this  opinion* 

It  seems  the  purpose  of  this  section  is  to  place  in  the 
State  Purchasing  Agent  the  power  to  have  immediately  available 
information  relative  to  all  supplies  and  property  owned  by  the 
State  of  Missouri  but  under  the .control  of  the  various  depart- 
ments. Parenthetically,  we  might  say  that  Section  11003.73 
defines  two  of  the  terms  which  frequently  appear  in  the  stat- 
utes relating  to  the  Division  of  Procurement,  and  reads  as  fol- 
lows : 


nThe  term  1 supplies1  used  in  this  act  shall 
be  deemed  to  mean  supplies,  materials,  equip- 
ment , contractual  services  and  any  and  all 
articles  or  things,  except  as  in^this  act 
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otherwise  provided.  Contractual  services 
shall  include  all  telephone,  telegraph, 
postal,  electric  light  and  power  service, 
and  water , towel  and  soap  service.  'Hie  term 
* department  * as  used  in  this  act  shall  be 
1 deemed  to  mean  department,  office,  board, 

commission,  bureau,  institution,  or  any  other 
agency  of  the  state,  except  the  legislative 
and  judicial  departments. ,f 

To  effectuate  the  obtention  of  ouch  information  over  and 
above. the  records  available  in  his  own  office  relating  to  pur- 
chases and  sales,  the  Jit  ate  Purchasing  Agent  is  empowered  under 
Section  1100$. 71  to  require  reports  from  various  departments. 

This  section  reads  as  follows: 

"Each  department  shall  make  such  reports  of 
supplies  on  hand,  or  which  may  be  needed, 
as  the  purchasing  agent  may  direct.  All  re- 
ports, bids,  specifications  and  contracts, 
and  all  records  of  purchases  and  sales  of 
any  kind,  whether  by  the  purchasing  agent  or 
by  departments  as  authorized  by  him,  shall  be 
kept  in  the  office  of  the  purchasing  agent 
and  shall  be  open  to  inspection  by  the  pub- 
lic. Jl 

Here,  then,  is  a complete  scheme  by  which  an  inventory  of 
equipment  which  is  comprehended  within  the  term  ’"supplies5'  may 
be  kept  and  maintained  by  ‘the  State  Purchasing  Agent.  It  then 
becomes  pertinent,  we  think,  to  consider  the  exclusion  of  the 
legislative  and.  judicial  departments  from  the  definition  of  the 
term  "department"  found  in  -ection  11008,73* 

It  is  apparent  that  the  State  Purchasing  Agent  has  no  powers 
or  duties  with  respect  to  the  purchase  of  equipment  for  these  de- 
partments. It  is  equally  apparent  that  he  lias  no  power  or  au- 
thority to  require  these  ti\ro  departments  to  make  reports  to  him 
of  such  equipment  as  they  may  have  on  hand.  Considering  the  ef- 
fect of  construing  the  emphasized  portion  of  Section  11008.69 
in  accordance  with  the  literal  meaning  ox  the  words  used,  it  be- 
comes clear  that  such  construction  would  lead  to  an  unreasonable 
and  absurd  result.  The  Purchasing  Agent  has  no  sources  of  in- 
formation respecting  equipment  purchased,  in  the  control  of  or 
sold  by  the  departments  exempted  in  the  definition  of  "depart- 
ment." The  mechanics  ox  maintaining  a current  inventory  of  such 
equipment  under  the  control  of  ,the  exempted  departments  would 
necessarily  entail  taking  a daily  inventory  thereof.  In  these 
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circumstances , we  think  another  rule  of  statutory  construction 
to  be  applicable.  We  quote  from  State  v,  Irvine,  72  S,  W.  (2d) 
9o,  1.  c,  10G:  _ ' 

» * * The  courts  will  not  so  construe  a 

statute  as  to  make  it  require  an  impossi- 
bility or  to  lead  to  absurd  results  if  it 
is  susceptible  of  a reasonable  interpreta- 
tion, * " 

tVe  think  the  rule  to  be  of  particular  applicability  for 
the  reasons  discussed  heretofore. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  the  State  Pur- 
chasing Agent  is  required  to  keep  a current  inventory  of  the 
removable  equipment  owned  by  the  State  and  under  the  control  of 
any  departments  thereof,  as  the  term  "department"  is  defined  in 
Section  11008,73,  Mo,  Si,  G,  A.,  which  said  definition  excludes 
the  legislative  and  judicial  departments. 


Respectfully  submitted, 


WILL  I1’,  BARRY,  Jr,  " - ' 

Assistant  Attorney  General 

APPROVED: 


J.  e.  Taylor 

Attorney  General 
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SCHOOLS: 


First-grade  certificate  which  expired 
in  1925  or. 1926  cannot  be  renewed  by 
County  Superintendent  of  Schools 
except  under  rules  and  regulations 
of  State  Board  of  Education. 


Juno  14,  1947 


lion.  Wayne  V.  Slankard 
Prosecuting  Attorney 
Neosho,  Missouri 


Dear  Sir: 

he  have  your  letter  of  recent  date  which  reads 
as  follows: 

"I  would  like  to  have  your  opinion  for  the 
benefit  of  our  County  Superintendent  of  Schools 
in  the  interpretation  or  the  'faithful  per- 
formance* portion  of  Section  10628,  in  regard 
to  renewal  certificates. 


fhe  facts  are  that  the  applicant  fof  a first- 
grade  certificate  (renewal)  commenced 
teaching  in  approximately  1907  • he  received  ' 
a first-grade  certificate  in  1909.  Thereafter, 
in  1912,  he  received  a second-gi^ade  certi- 
ficate, carried  on  from  then  with  second 

or  third-grade  certificates  until  the  year 
1922,  when  he  was  issued  another  first-grade 
certificate,  after  this  time  he  discontinued 
teaching  for  approximately  eight  years  (held 
the  office  of  County  Assessor  during  such 
period),  lie  returned  to  teaching  in  the 
year  1931,  and  taught  under  second  and  third- 
grade  certificates  up  to  and  including  the  year 
1942. 

He  is  now  applying  for  first-grade  certificat  e 
under  the  provision  of  the  ’grandfather'*  clause, 
in  Section  10628,  and  I am  rather  inclined  to 
believe  that  he  is  entitled  to  the  issxianc© 
of  such  certificate,  unless  his  discontinuance 
of  teaching  for  several  years  is  a failure 
to  comply  with  the  ’faithful  performance* 
clause. 

I would  like  to  have  your  opinion  on  this  as 
soon  as  possible.” 
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You  refelr  to  the  "faithful  performance"  portion 
of  Section  10623,  That  provision  reads  as  follows J 

"Provided,  that  any  teacher  who  had  had 
five  years’  experience  in  teaching  and  wasv 
employed  as  a teacher  January  1,  1912,  and 
holds  a first  grade  certificate  shall  have 
hia  or  her  county  certificate  renewed  an 
unlimited  number  of  times,  on  condition  that 
said  teacher  is  faithful  In  the  performance 
of  hia  or  her  professional  duties," 

Section  10628,  H.S.  Mo.  1959,  was  repealed  by 
the  1945  Legislature,  and  a new  section  by  the  same 
number  was  re-enacted.  In  lieu  thereof,  (L.  1945 

P.  1694),  The  new  section  10028  reads  as  follows* 

/ 

"The  state  board  of  education  shall  have  the 
authority  to  prescribe  the  manner  and  method 
for  the  renewal  of  county  certificates. 

The  county  superintendent  of  public  schools 
shall  renew  county  certificates  in  conformity 
with  the  rules  and  regulations  prescribed 
therefor  by  the  state  board  of ‘ education. 
Provided,  however,  that  all  county  certificates 
now  in  force  and  effect  shall  be  subject  to 
renewal  or  shall  be  renewed  in  accordance  with 
the  laws  in  effect  at  the  time  of  their 
issuanoe," 

Since  the  repeal  of  Section  10628,  R.S.  Mo.  1959, 
tiie  "faithful  performance"  clause  referred  to  in  your 
letter  is  no  longer  in  effect.  Under  the  present  law, 
the  County  Superintendent  can  only  renew  county  certi- 
ficates in  conformity  with  the  rules  and  regulations 
prescribed  by  the  State  Board  of  Education,  with  the 
exception  that  county  certificates  Which  were  in  force 
at  the  time  said  Section  10028  passed  by  the  1945 
Legislature  went  into  effect  could  be  renewed  in 
accordance  with  the  laws  in  effect  at  tl>.e  time  of 
the  issuance  of  such  certificates.  According  to  your 
letter,  the  certificate  you  inquire  about  wqs  issued 
in  1922.  Under  the  law  then  in  effect  regarding  such 
certificates  (Section  11358  ft. 3,  Mo*  1919)  said  certi- 
ficate was  valid  for  three  years  only.  Since  said 
certificate  was  not  in  effect  at  the  time  the  1945 
act  went  into  effect,  it  can  now  be  renewed  only 
In  accordance  with  the  provisions  of  Section  10628, 
Laws  1945,  supra.  Under  said  act  the  County  Superin- 
tendent can  only  renew  such  certificate  in  accordance 
with  the  rules  and  regulations  prescribed  by  the  State 
Board  of  Education. 


J 
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Conclusion 


It  is,  therefore,  the  opinion  of  this  office  that 
a first  grade  teacher’s  certificate  Issued  by  a 
County  Superintendent  of  Schools  which  expired  in 
1925  or-  1926  cannot  now  be  renewed  by  the  County 
Superintendent  of  Schools  except  under  the  rules 
and  regulations  prescribed  therefor  by  the  State 
Board  of  Education* 


Yours  very  truly. 


Harry  IT,  hay 

Assistant  Attorney  General 


APPROVED; 

X 


J,  h,  Baylor 
Attorney  General 


HHK/vlv. 


MAGISTRATES:  Only  fee  to  be  allowed  and  collected  by 

magistrate  in  criminal  proceedings  is 
magistrate  court,  fee,  provided  for  in 
Senate  Bill  No.  108.  

THTed1 


/ 

Mono table  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Sir: 

This  will  acknowledge  your  request  for  an  official 
opinion,  which  reads: 

" B e c t i on  0450*  R»S.  Mo,  1939,  provides 
in  parr: 

"/Every  justice  of  the  peace  and  each 
judge  of  the  courts  of  criminal  cor- 
rection of  the  Dity-of  St,  Louis  shall 
forward  to  the  commissioner  a* record 
of  the  conviction  of  any  person  in  his 
court  for  a violation  of  any  of  said 
law3  for  which-- he  shall  receive  .a  foe 
of  fifty  cents  to  be  taxed  as  costs  in 
the  case,’ 

"Senate  Bill  No,  100,  enacted  by  the 
64th  General  Assembly,  and  approVed  by 
Governor  Donnelly  on  Juno  2,  1947,  pro- 
vides in  part: 

"'In  each  criminal  proceeding  and  in 
each  preliminary  hearing  instituted  in 
any  magistrate  court,  a magistrate 
court  fee  of  two  dollars  and  fifty 
cents  (A2, 50)  shall  be  allowed  and  col- 
lected to  be  in  full  for  the  services 
of  the  magistrate  or  the  clerk  of  said 
court,  Such  fees  shall  be  charged, 
collected  and  disposition  thereof  shall 
bo  made  as  provided  by  law  applicable 
thereto,’ 
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"Your  opinion  is  respectfully  requested 
on  the  following  question.  Should  the 
magistrate  judge  charge  the  foe  provided 
for  in  Section  8459,  I? ,3 . Mo,  1939,  in 
addition  to  the  fee  provided  for  in  Senate 
Bill  Ho,  108,  enacted  by  the  64th  General 
Assembly, " 

Section  8459  (b),  R».S,  Mo,  1939,.  provides  as  follows 

"Every  bourt  having  jurisdiction  over 
offenses  committed  under  this  article 
or  under  the  provisions  of  any  statute 
of  this  State  regulating  the  operation 
of  motor  vehicles  on  highways,  or  any 
felony  in  the  commission  of  which  a 
motor  vehicle  is  used,  shall  forward 
to  the  commissioner  a record  of  the 
conviction  of  any  person  in  said  court 
for  a violation  of  any  of  said  laws, 
and  every  such  court,,  except  justice  of 
the  peace  courts,  and  courts  ©f  criminal 
correction  in  the  City  of  St,  Louis  shall 
have  the  power  of  suspending  or  revoking 
the  license  of  any  licensee  under  this 
article  or  the  certificates  of  registered 
chauffeurs  or  registered  operators  under 
Sections '8372 *and  8373,  and  amendments 
thereto,-  and  shall  certify  to  the  commis- 
sioner a record  of  such  suspension  or 
revocation. «.  Every  justice  of  the'  peace 
and  each  judge  of  the  courts  of  criminal 
correction  of  the  City  of  St,.  Louis  shall 
forward  to  the  commissioner  a record  of 
the  conviction  of  any  per son~ln  his  court 
for  a violation  of  any  of  said  laws  for 
which  he  shall~~reoeive  a fee  of  fifty  cents 
to  be  taxed  as  costs  in" the  case,  and  may 
recommend  to  the  commissioner  a suspension 
or  revocation  of  said  person’s  license  or 
the  certificate  of  such  chauffeur  or  reg- 
istered operator.  The  commissioner  may 
suspend  or  revoke  the  license  or  certificates 
of  any  of  the  persons  convicted  as  aforesaid, 

(Underscoring  ours.  ) 
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The  above  statute  is  contained  in  Article  3,  Chapter  45 
of  the  Revised  Statutes  pertaining  to  motor  vehicles.-  Under 
the  above  statute,  whenever  a person  was  convicted  in  the 
justice  of  the  peace  court  for  violation  of  any  motor  vehicle 
law  constituting  a misdemeanor,'  the  justice  of  the  peace  was 
required  to  forward  to  the  commissioner  of  motor  vehicles 
a record  of  the  conviction  for  which  he  received  a fee  of 
50^  to  be  taxed  as  costs  in  the  case. 

Section  656,1,  Mo.  R.3.A.,  page  12  of  the  -Pocket  Part 
(Laws  of  1945),  provides: 

"Whenever,  in  any  statute,  the  word 
’justice * (referring  to  justice  of  the 
peace)  or  the  words  ’justice  of  the 
peace » appear,  said  word  or  words  shall 
hereafter  be  deemed  to  include  and  no-* 
fer  to  ’magistrate, ’ unless  there  be 
something  in  the  subject  or  context 
repugnant  to  such  construction,” 

By  the  terms  of  the  above  statute/  the  word  "magistrate” 
is  substituted  where  theretofore  statutes  enacted  stated  the 
"justice  of  the  peace"  had  certain  duties.  Consequently, 
under  the  provisions  of  Section  8459,  supra,  the  magistrate 
would  have  to  perform  the  same  duties  as  were  formerly  im- 
posed on  the  justice  of  the  peace  regarding  the  forwarding 
of  records  of  cqnvictioh  to  the  commissioner  of  motor  vehicles 

The  forwarding  of  such  a record  would  be  a service  per- 
formed by  the  magistrate  in  connection  with  a criminal  pro- 
ceeding for  which,  in  the  absence  of  any  contrary  statutory 
provision,  he  would  receive  a fee  of  50p,  as  provided  in 
Section  8459,  supra.  However,  the  64th -General  Assembly 
enacted  Senate  Bill  No.  108  with  an  emergency  clause,  which 
was  approved  by  the  Governor  on  June  2,  1947,  arid  became 
effective  on  that  date.  Section, 1,  subparagraph  (2)  of  said 
bill  provides  as  follovrs; 

"in  each  criminal  proceeding  and  in 
each  preliminary  hearing  instituted  in 
any  magistrate  court,  a magistrate 
court  fee  of  two  dollars  and  fifty 
cents  ('|)2.50 ) shall  be  allowed  and  col- 
lected to  be  in  full  for  the  services 
of  the  magistrate  or  the  el'erk  of  said 
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court,  Such  fees  shall  be  charged,  col- 
lected and  disposition  thereof  shall  be 
made  as  provided  by  lav;  applicable  thereto,” 

(Underscoring  our3,) 

We  believe  that  the  effect  of  the  above  statutory  pro- 
vision is  to  provide  that  the  magistrate  court  fee  of  2,50  1 
shall  be  in  lieu  of  all  fees  that  the  magistrate  was  form- 
erly entitled  to  for  services  performed  in  criminal  proceed- 
ings, and  that  no  fees  in  criminal  proceedings,  other  than 
the  :;;2,50  magistrate  court  fee,  would  be  allowed  and  collected 
by  the.  magistrate. 


Conclusion, 


It  i 3 , therefore,  our  opinion  that  the  magistrate 
should  not  charge  and  collect  the  fee  provided  for  in  Section 
0459,  R«8,  Mo,  1939,  in  addition  to  the  ^2,5.0  magistrate 
court  foe  provided  for  in  Senate  ’111  Ho,  108,  enacted  by 
the  64-th  General  Assembly,  w^ich  is  now  in  effect,  and, 
further,  that  the  *2,50  magistrate  court  fee  shall  be  the 
only  fee  collected  in  criminal  proceedings  in  the  magistrate 
court  for  services  performed  by  the  magistrate  or  by  the 
clerk  of  the  magistrate  court. 


Respectfully  submitted. 


RICHARD  F.  THOMPSON 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  Oreneral 


IiPT:  ml 


TOWNSHIP  TREASURERS: 
COMPENSATION  PAYABLE 
FROM  GENERAL  FUNDS: 


Compensation  of  township  treasurers  in 
counties  under  township  organization' 
payable  out  of  general  revenue  funds . 


July  9,  1947 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Dear  Sir: 


FILED  83 


FI  LED 


We  have  your  letter  of  recent  date  wherein  you  submit 
the  following  questions  and  statement  for  an  official 
opinion: 


"We  have  received  several  inquiries  from 
township  treasurers  in  counties  of  town- 
ship organization  as  to  whether  their  com- 
missions which  they  are  allowed  under 
section  13987  R.S.Mo.  1939^  should  be 
taken  out  of  the  school  fund,  road  and 
bridge ^fund,  or  all  out  of  the  general 
revenue  fund. 

"In  other  words,  if  warrants  in  the  amount 
of  $250.00  are  written  on  incidental  fund 
of  the  school  district;  a warrant  for 
$250.00  on  the  road  and  bridge  fund,  and 
a warrant  for  $500.00  on  the  general 
revenue  fund  of  the  township,  whether  the 
treasurer  would  retain  £ of  the  2 % from 
each  of  the  school  and  the  road  district 
and  50$  from  the  general  revenue  from  the 
fund  of  the  township,  or  whether  he  is  to 
retain  the  total  commission  out  of  the 
general  revenue  fund  of  the  township. 

"We  would  also  like  a further  opinion  as 
to  whether  the  limit  of  $1,000,00  would  jv 
apply  to  the  overall  disbursements  or 
whether  the  treasurer  would  be  entitled 
to  2%  on  the  first  $1,000.00  disbursed 
in  the  school  fund;  another  2 % on  the 
first  $1,000.00  disbursement  on  the  road 
and  bridge  fund,  and  another  2 fo  on  the 
general  revenue  fund,  or  if  the  2%  applies 
to  the  first  $1,000.00  disbursed,  regard- 
less of  the  various  funds  affected." 
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Section  13987,  R.  S.  Mo.  1939,  which  is  referred  to  in 
your  request  and  relates  to  the  compensation  of  township 
trustee  and  ex  officio  treasurer,  reads  as  follows: 

"The  township  clerk,  as  clerk,  the  township 
trustee,  as  trustee,  members  of  the  town- 
ship hoard,  and  judges  and  clerks  of  elec- 
tion, shall  each  receive  for  their  services 
two  dollars  and  fifty  cents  per  day:  Pro- 
vided, that  the  township  clerk  shall  receive 
fees  for  the  following,  and  not  per  diem, 
for  serving  notices  of  election,  or  each: 

For  filing  any  instrument  of  writing,  ten 
cents;  for  recording  any  order  or  instru- 
ment of  writing,  authorized  by  law,  ten 
cents  for  every  hundred  words  and  figures; 
for  copying  and  certifying  any  record  in 
his  office,  ten  cents  for  every  hundred 
words  and  figures,  to  be  paid  by  the  person 
applying  for  the  same;  and  provided  further, 
that  the  township  trustee  as  ex  oITic'i'o' 
treasurer  shall  receive  a compensation  of 
two  per  cent  for  receiving  and  disbursing 
all  moneys  coming  into  his  hands  as  such 
treasurer  when  the  same  shall  not  exceed 
the  sum  of  one  thousand  dollars  and  one 
per  cent  of  all  sums  over  said  amount." 

In  considering  questions  of  this  type,  the  rule  that  the 
compensation  of  county  officers  is  payable  out  of  the  general 
revenue  fund  of  the  county  unless  otherwise  provided  by  statute 
is  applicable.  In  the  case  of  State  ex  rel.  Hall  vs.  McElroy, 
274  S.  ¥.  753,  the  court,  in  discussing  the  mode  of  payment 
of  the  parole  board  of  Jackson  County,  applied  the  foregoing 
rule  and  said  at  l.c.  75^-: 

"*  * *The  law,  after  creating  the  office 
and -prescribing  the  duties,  fixes  a 
salary  of  $1§5  per  month  for  the  perform- 
ance of  those  duties.  The  law  does  not 
say  from  what  fund  this  salary  shall  be 
paid.  We  realize  that  in  the  creation 
of  an  office,  the  lawmakers  might  designate 
a fund  out  of  which  the  salary  shall  be 
paid,  and  this  fund  nay  be  other  than  the 
salary  fund  of  the  county.  But  such  was 
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not  done  in  this  case.  In  such  situation 
it  will  he  presumed  that  the  Legislature 
intended  the  salary  to  he  paid  as  other 
official  salaries  are  paid,  i,  e.,  out  of 
the  salary  fund  of  the  county.  * * *" 

Referring  again  to  said  Section  13987*  supra,  it  will  be 
noted  that  this  act  provides  for  the  compensation  of  the 
township  trustee  and  ex  officio  treasurer,  hut  it  does  not 
state  from  what  fund  this  compensation  shall  he  paid.  Then, 
applying  the  principle  announced  in  the  McElroy  case  above, 
the  compensation  would  he  payable  out  of  the  general  revenue 
fund.  We  are  supported  in  our  conclusion  that  this  compen- 
sation is  payable  out  of  the  revenue  fund  by  the  fact  that 
some  of  the  other  county  officers  in  counties  under  township 
organization  are  authorized  to  retain  their  fees  out  of  taxes 
collected.  We  refer  to  the  collectors  and  county  treasurers 
in  counties  under  township  organization.  In  Section  13993* 

R.  S,  Mo.  1939*  the  county  treasurer  in  such  counties  is 
allowed  two  per  cent  on  delinquent  taxes  collected,  and  this 
compensation  is  taxejl  as  costs  against  such  delinquents  and 
collected  as  other  taxes. 

Then,  referring  to  Section  11106 0 R.  S.  Mo.  1939*  which 
relates  to  the  commission  which  the  various  county  collectors 
may  retain  as  their  compensation,  it  will  he  noted  that  the 
following  provision,  relating  to  the  payment  of  such  fees,  is 
made  in  said  section: 

11  * * *A11  such  commissions  hereinbefore 
enumerated  shall  be  deducted  and  retained 
by  such  collector  out  of  the  amounts  col- 
lected for  state,  school,  county  and  city, 
respectfully,  and  upon  settlement  with 
such  collector  shall  be  credited  to  his 
account  and  charged  to  the  respective 
revenue  accounts.*  * *" 

These  provisions  relating  to  the  collectors  and  county 
treasurers  in  counties  under  township  organization  clearly 
indicate  that  the  lawmakers  did  not  intend  that  their  compen- 
sation be  paid  out  of  general  revenue. 

Referring  to  the  last  paragraph  of  your  request,  in  which 
you  inquire  as  to  the  manner  in  which  the  township  treasurer’s 
commission  is  calculated,  we  find  that  this  department,  on 
August  10,  1937*  rendered  an  opinion  to  the  Honorable  Charles 
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D.  Brandom,  Prosecuting  Attorney  of  Daviess  County,  in  which 
it  was  held  that  the  township  trustee  is  entitled  to  two  per 
cent  on  the  first  $1,000.00  received  and  disbursed,  and  one 
per  cent  on  the  remainder,  and  that  the  basis  for  the  calcu- 
lation of  the  amount  of  the  commission  is  the  total  of  moneys 
received  and  disbursed  and  not  the  total  for  each  individual 
fund.  We  are  enclosing  a copy  of  this  opinion  for  your 
information. 


CONCLUSION 

Therefore,  the  opinion  of  this  department  is  that  the 
compensation  of  the  township  trustee  and  ex  officio  treasurer 
in  counties  under  township  organization  is  payable  out  of  the 
general  revenue  fund  of  such  township  and  that  his  commissions 
are  based  on  the  total  amount  of  all  funds  received  and  dis- 
bursed by  him,  and  are  calculated  on  the  basis  of  two  per 
cent  on  the  first  $1,000.00  of  such  a total  and  one  per  cent 
balance  of  such total. 


Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


ROAD  DISTRICTS:  Special  road  district  and  township  in  Bates 


TOWNSHIPS : 
ELECTIONS : 
BONDS: 


County  are  both  entitled  to  have  bonds  registered 
when  bonds  of  both  political  subdivisions  were 
voted  on  same  day  and  proceedings  for  election 
by  township  were  initiated  before  proceedings 
by  special  road  district. 


July  31,  1947 


Honorable  For roc t Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Sir: 

This  is  In  reply  to  your  letter  of  recent  date  request- 
ing an  official  opinion  of  this  department,  -and.  reading  as 
follows: 

" o are  enclosing  herewith  copy  of  a 
letter  received  from  Fred  J.  Hupp, 

County  Clerk,  Bates  County,  Hlssourl, 
relating  to  [.one  oak  Township  and 
Cornland  Special  Uoad  District 'elec- 
tions held  on  June  17,  1947,  in  which 
the  special  road  district  and  the 
township  voted  on  bond  issues  and 
both  of  the  issues  carried.  ‘ e would 
like  to  huvo  your  opinion  concerning 
the  question  raised  in  said  letter," 


r.  Hupp ’a  letter  reads  as  follows: 

"In  Bates  County  we  have  a township. 
Lone  oak,  that  has  a special  road 
district  in  it  (Cornland  Special  Road 
District). 

"On  June  17 , 1947 , both  the  special 
road  district  and  the  township  voted 
on  u bond  issue  and  both  of  the  issues 
carried, 

" o understand  that  if  the  special  road 
district  has  an  indebtedness,  the  town- 
ship cannot  vote  bonds,  so  wo  are  won- 
dering which  bonds  should  bo  registered. 
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Both  elections  were  held  on  the  same 
date;  however,  the  notice  of  publication 
for  the  township  appeared  in  the  news- 
paper first . w 

Section  3343,  R«  -3,  ko*  1939,  authorizes  the  issuance  of 
bonds  and  provides  the  procedure  to  be  followed  in  holding  an 
election  to  determine  the  question  of  whether  or  not  such  bonds 
shall  be  issued  in  special  road  districts  in  counties  under 
township  organization. 

Section  3609,  Laws  of  Missouri,  1945,  page  1499,  authorizes 
the  issuance  of  bonds  by  a township  or  by  a special  road  dis- 
trict organized  and  incorporated  under  the  provisions  of  Article 
10,  Chapter  46,  R.  3.  Mo*  1939,  the  special  road  district  au- 
thorized to  be  organized  and  incorporated  under  Article  10, 
Chapter  46,  R.  3*  Mo*  1939,  being  the  eight  mile  road  district 
in  counties  not  under  township  organization. 

Section  3610,  It*  S.  Mo,  1939,  provides  for  the  holding  of 
an  election  in  a township  or  any  special  road  district* 

Section  3611,  R,  3,  Mo*  1939,  provides  the  form  of  ballot 
when  a township  or  any  special  road  district  votes  on  the  ques- 
tion of  issuing  bonds. 

Section  3612,  R.  S*  Mo,  1939^,  provides  for  the  procedure 
to  be  followed  in  selling  the  bonds  voted  by  a township  or  any 
special  road  district.  ■ 

Section  3613,  R.  S,  Mo*  1939,  provides  as  follows; 

'"The  four  next  preceding  sections,  to  wit: 
sections  3609,  3610.,  3611  and  3612,  shall  not 
apply  to  any  township,  the  whole  or  any  part 
of  which  is  included  in  a special  road  dis- 
trict that  has  issued  bonds,  the  whole  or  any 
part  of  which  are' outstanding  and  unpaid;  nor 
shall  said  sections  apply  to  any  special  road 
district  which  includes  the  whole  or  any  part 
of  any  township  which  has  issued  bonds  for 
road  purposes,  the  whole  or  any  part  of  which 
bonds  are  outstanding  and  unpaid,  nor  shall 
said  sections  apply  to  any  special  road  dis- 
trict which  includes  the  whole  or  any  part  of 
the  territory  of  any  other  special  road  dis- 
trict which  has  incurred  an  indebtedness  evi- 
denced by  an  issue  of  bonds,  the  whole  or  any 
part  of  which  are  outstanding  and  unpaid.” 
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Section  5 of  an  Act  of  the  46th  General  Assembly,  Laws  of 
Missouri,  1911,  page  36 7,  entitled  MAn  Act  authorizing  township 
road  bonds  and  providing  for  the  payment  thereof,  with  an  emer- 
gency clause, **  provides  as  follows: 

s,Township  as  used  in  this  act  shall  be  held 
to  include  any  tovmship  whose  boundaries 
and  name  have  been  fixed  according  to  law.” 

Townships  whose  boundaries  and  names  have  been  fixed  ac- 
cording to  law  are  those  provided  for  in  Article  3,  Chapter  100, 
R*3,A.  (counties  not  under  township  organization),  and  Chapter 
101,  R.S.A..  (counties  under  township  organization). 

Section  A of  House  Bill  ho.  337,  Laws  of  Missouri,  1917, 
pagd  445,  provides,  in  part,  as  follows: 

**  * * * and  also  an  act  of  the  f orty-3ixth 
general  assembly,  entitled  *An  act  authoriz- 
ing township  road  bonds  and  providing  for  the 
payment  thereof,  with  an  emergency  clause,* 
approved  March  IB,  1911 J and  also  an  act  of 
the  forty-sixth  general  assembly,  entitled 
’An  act  authorizing  special  road  districts  to 
issue  bonds  and  providing  for  the  payment 
thereof,  with  an  emergency  clause,*  approved 
March  18,  1911;  * * * be  and  the  same  are  here- 
by repealed,  and  the  following  five  articles, 
in  relation  to  the  same  subject  matter,  be  en- 
acted in  lieu  thereof:  * * *** 

Therefore,  Section  88  of  House  Bill  No.  337,  Laws  of  Mis- 
souri, 1917,  page  472,  which  authorized  the  issuance  of  road  bonds 
by  townships  oi-  any  special  road  district,  refers  both  to  townships 
organized  as  authorized  by  Chapter  101,  R.3.A*,  and  by  Article  3 
of  Chapter  100,  R.S.A*  Section  88  of  such  bill,  as  reenacted. 

Laws  of  Missouri,  1919,  page  624;  Laws  of  Missouri,  1923,  page  346, 
and  Laws  of  Missouri,  1945,  page  1499,  is  now  Section  8609,  Laws 
of  Missouri,  1945,  page  1499,  which  provides  for  the  issuance  of 
road  bonds  both  by  townships  organized  under  the  provisions  of 
Chapter  101,  R.S.A,,  and  Article  3 Of  Chapter  100,  R.S.A. , and  is- 
suance of  road  bonds  by  special  road  districts  organised  under  the 
provisions  of  Article  10  of  Chapter  46,  R.S.A. 

In  the  case  of  State  ex  rel.  v.  Hackmann,  297  Mb*  417,  the 
question  of  whether  a township  in  Howard  County  (a  county  not  under 
township  organization)  could  vote  bonds  when  such  township  was  in- 
cluded in  a road  district  was  before  the  court*  The  Supreme  Court 
cited  Section  10751,  R*  S.  1919,  which,  as  reenacted,  Laws  of  Mis- 
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souri,  1923,  page  356,  is  now  Section  8613,  R*  3*  Mo.  1939,  as 
the  section  to  be  construed  to  determine  whether  the  township 
could  vote  road  bonds.  The  court  held  in  that  case  that  such 
section  prohibited  any  township  which  was  in  the  whole  or  in 
part  included  in  a special  road  district  from  issuing  road 
bonds.  After  this  case  was  decided,  what  is  now  Section  8613, 

R.  S.  Mo,  1939,  was  repealed  and  reenacted  as  Section  10751, 

Laws  of  Missouri,  1923,  page  356,  in  the  form  in  which  it  now 
appears,  so  that  such  section  now  prohibits  the  issuance  of 
bonds  by  a township  only  if  a special  road  district  in  which 
the  township  is  in  part  at  least  included  has  issued  bonds  which 
are  outstanding  and  unpaid. 

Section  8843,  R.  3,  Mo.  1939,  which  authorises  the  issu- 
ance of  bonds  by  a special  road  district  in  counties  under  town- 
ship organization,  was  enacted  as  Section  10  of  House  Bill  No, 
728  j Laws  of  Missouri,  1919 , page  735*  Before  House  Bill  No* 
728,  Laws  of  1919,  was  enacted,  the  only  authorization  for  the 
issuance  of  road  bonds  by  a special  road  district  in  counties 
under  township  organization  was  Section  38,  Laws  of  1917,  page 
472,  supra*  However,  since  House  Bill  No,  728,  Laws  of  1919, 
is  a special  law,  referring  only  to  special  road  districts  in 
counties  under  township  organization,  such  law  is  now  the  au- 
thority for  the  issuance  by  such  road  districts  of  road  bonds, 
and  provides  the  complete  scheme  for  the  holding  of  an  election 
and  the  issuance  of  such  bonds. 

In  the  case  of  State  ex.  rel*  Buchanan  County/ v,  Fulks,  296 
Mo.  614,  1.  c.  626,  the  Supreme  Court  of  Missouri  said; 

w,Where  there  is  one  statute  dealing  with 
a subject  in  general  and  comprehensive  terms 
and  another  dealing  with  a part  of  the  same 
subject  in  a more  minute  and  definite  way, 
the  two  should  be  read  together  and  har- 
monized, if  possible,  with  a view  to  giving 
effect  to  a consistent  legislative  policy; 
but  to  the  extent  of  any  necessary  repugnancy 
between  them,  the  special  will  prevail  over 
the  general  statute.  Where  the  special  stat- 
ute is  later,  it  will  be  regarded  as  an  ex- 
ception to,  or  qualification  of,  the  prior 
general  one;  and  where  the  general  act  is 
later,  the  special  will  be  construed  as  re- 
maining an  exception  to  its  terms,  unless  it 
is  repealed  in  express  words  or  by  necessary 
implication. f (See  Lazonby  v.  Smithey,  151 
Mo*  App.  285,  239  and  cases  cited  in  State 
ex  rel.  Lashiey  v.  Becker,  290  Mo,  1.  c, 
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We  believe  that  the  court,  in  the  case  of  Lewis  W*  Thomp- 
son  & Co*  v,  Conran- Gideon  S*  Road  Diet*,  19  S,  ¥.  (2d)  1049 » 
held,  in  effect,  that  Article  13,  Chapter  4 6,  governed  the  en- 
tire procedure  of  the  issuance  of  bonds  by  a special  road  dis- 
trict  in  counties  under  township  organization*  In  this  case 
a special  road  district  in  a county  under  township  organization 
had  issued  bonds  under  the  provisions  of  what  is  now  Article  11, 
Chapter  46,  R,  S*  Ho*  1939,  and  the  court  said  that,  the  bonds 
should  have  been  issued  under  the  provisions  of  what  is  now 
Article  13,  Chapter  46,  E*  3.  Mo*  1939*  The  court  said,  1,  c, 
1053: 

* * Under  the  record  admission  that  New 
Madrid  county  was  then  under  township  organi- 
zation, it  must  be  assumed,  for  the  purpose 
of  ti  ls  demurrer,  that  the  trial  court  held 
that  the  bonds  were  issued  under  a statute 
that  permitted  their  issuance,  such  as  article 
13  (sections  10937-10960),  or  even  the  general 
road  law  appearing  in  sections  10747  to  10750, 
ft.  S,  1919,  rather  than  under  a statute  which 
did  not  permit  their  issuance  in  counties  hav- 
ing  township  organization,  such  as  article  3 
(sections  10333-10357).  * * *"  * 

It  is  to  be  noted  that  the  court  in  that  case  did  not 
specifically  rule  that  bonds  could  not  have  been  voted  under 
the  provisions  of  the  general  road  law,  that  is,  Sections  3610 
to  3613,  R«  S.  Mo*  1939,  >but  held  that  the  bonds  would  be  pre- 
sumed to  have  been  issued  under  the  provisions  of  what  is  now 
Article  13^  Chapter  46,  E,  3*  Mo*  1939.  This  holding  by  the 
court  we  believe  to  be  authority  for  holding  that  the  provisions 
of  Article  13,  Chapter  46,  ft.  3.  Mo*  1939,  govern  the  proceed- 
ings for  issuance  and  the  issuance  of  bohds  by  special  road  dis- 
tricts In  counties  under  township  organization. 

The  action  of  the  63rd  General  Assembly,  in  amending  Sec- 
tion 3609  so  that  such  statute,  in  the  Laws  of  1945,  refers  only 
to  townships  and  to  special  road  districts  organized  under  the 
provisions  of  Article  10,  Chapter  46,  ft,  3.  Mo,  1939,  was  a 
legislative  recognition  that  Sections  3343  and  3717,  ft,  3,  Mo* 
1939,  provided  complete  schemes  for  issuing  bonds  by  special 
road  districts  in  all  special  road  districts  except  those  or- 
ganized under  Article  10,  Chapter  46. 

Sinee  Section  3343,  ft*  S.  Mo.  1939,  provides  the  complete 
scheme  for  the  issuance  of  bonds  by  special  road  districts  or- 
ganized in  counties  under  township  organization,  the  effect  of 
Section  3613,  ft,  S.  Mo.  1939,  is  only  to  prohibit  the  issuance 
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of  road  bonds  by  a township  which  contains  the  whole  or  a part 
of  a special  road  district,  which  special  road  district  has 
issued  bonds,  the  whole  or  any  part  of  which  are  outstanding 
-and  unpaid,  and  to  prohibit  the  issuance  of  road  bonds  by  a 
special  road  district,  which  district  is  included  in  whole  or 
in  part  in  a township  in  a county  not  under  township  organiza- 
tion, which  township  had  issued  bonds  which  are  outstanding  and 
unpaid,  and  Section  $613  does  not  prohibit  the  issuance  of 
bonds  by  a special  road  district  when  the  toxmship  in  a county 
under  township  organization  in  which  all  or-  a part  of  the  spe- 
cial road  district  is  located  has  issued  bonds  which  are  out- 
standing and  unpaid. 

We  note  from  the  notices  of  the  bond  elections  held  in  the 
special  road  district  and  in  the  township  that  the  proceedings 
for  the  election  in  the  township  were  initiated  prior  to  the 
date  that  proceedings  were  initiated  for  such  election  in  the 
special  road  district.  We  deem  it  unnecessary  then  to  discuss 
the  question  of  what  would  have  been  the  effect  if  the  special 
road  district  had  first  initiated  the  special  bond  election  pro- 
ceedings, or  what  would  have  been  the  effect  if  the  road  disr 
trict  election  had  occurred  before  the  township  election. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the.  bonds  author- 
ized to  be  issued  by  both  the  Lone  Oak  Township  and  Cornland 
Special  Road  District  in  Bates  County,  Missouri,  should  be  regis- 
tered by  the  State  Auditor,  and  the  bonds  issued  by  the  township 
and  by  the  special  road  district,  after  registration,  will  be 
valid  obligations  of  such  political  subdivisions. 


Respectfully  submitted , 


C.  B.  BURNS,  Jr, 

APPROVED:  Assistant  Attorney  General 


J.  E.  TaYL On 

Attorney  General 
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COUNTY  COLLiSCTUIi : 
TAXATION : 


Two  per  cent  fee  allowed  v.  ,llector  under  provi- 
sions of  Sec.  11132,  Laws  of  1945,  page  1351, 
such  fee  to  be  collected  from  taxpayer,  is  not 
collectable  from  taxpayer  who  pays  taxes  in 
month  of  January  after  such  faxes  have  become 
delinquent. 


September  24, 


1947 


Honorable  Forrest  Smith 
Auditor,  State  of  Missouri 
Jefferson  City ,* Missouri 


Dear  Mr,  Smith; 


This  is  in  reply  to  your  letter  of  recent  date,  request- 
ing  an  official  opinion  of  this  department,  and  reading  as 
follows;  ' 

-'Please  advise  this  department  with  an 
official  opinion  as  to  whether  or  not  the 
2$  compensation  allowed  to  County  Collec- 
tors for  collecting  delinquent  taxes  under 
Section  11132  Laws  of  Missouri  1945  is  to 
be  charged  against  tax  payers  who  pay  their 
taxes  during  the  month  of  January  after 
they  fall  due  and  upon  which  no  interest 
is  chargeable  under  Lection  11035  Laws  of 
Missouri  1945 • n 

The  determination  of  whether  the  two  per  cent  fee  allowed 
to  the  county  collector  under  the  provisions  of  Section  11132, 
Laws  of  Missouri,  1945,  page  1351,  3uch  two  per  cent  to  be  taxed 
as  costs  and  collected  from  the  taxpayer,  is  to  be  collected 
from  a taxpayer  who  pay?  his  taxes  in  January  of  the  year  when 
such  taxes  become  delinquent,  depends  upon  whether,  in  such 
month  of  January,  the  collector  renders  ’'services'-*  under  Article 
9,  Chapter  74,  Mo.  R.  b.  A. 

Section  11132,  Laws  of  Missouri,  1945,  page  1851,  provides 
as  follows; 

"In  all  counties  having  a population  of 
less  than  100,000,  fees  shall  be  allowed 
for  services  rendered  under  the  provisions 
of  this  article,  as  follows:  To  the  col- 
lector, except  in  such  cities,  two  per  cent 
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on  all  sums  collected,  in  such  cities, 
two  per  cent  on  all  sums  collected— such 
per  cent  to  be  taxed  as  cost  and  collected 
from  the  party  redeeming.  To  the  county 
. collector,  for  recording  the  list  of  delin- 
quent land,  and  lots,  twenty-five  cents  per 
tract,  to  be  taxed  as  cost  and  collected 
from  the  party  redeeming  such  tract. if 

Section  110$5,  Laws  of  Missouri,  1945,  page  190S,  provider 
in  part,  as  follows: 

"If  any  taxpayer  shall  fail  or  neglect  to 
pay  such  collector  his  taxes  at  the  time 
and  place  required  by  such  notices,  then 
it  shall  be  the  duty  of  the  collector  after 
the  first  day  of  February  then  next  ensuing, 
to  collect  and.  account  for,  as  other  -taxes, 
an  additional  tax,  as  penalty,  the  amount 
provided  for  in  ..Section  11124.  Collectors 
shall,  on  the  day  of  their  annual  settlement 
with  the  county  court,  file  with  said  court 
a statement,  under  oath,  of  the  amount  so. re- 
ceived, and  from  whom  received,*  and  settle 
with  the  court  therefor;  * * *,f 

Section  1110$,  Mo.  R.  C.  A.,  provides  3.  v>  .L  O Hows : 

"All  real  estate- upon  which  the  taxes  remain 
unpaid  on  the  first  day  of  January,  annually, 
shall  be  deemed  delinquent,  and  the  said 
county  collector  shall  proceed  to  enforce 
the  lien  of  the  state  thereon,  as  required 
by  this  chapter;  and  any  failure  to  properly 
return  the  delinquent  list,  as  required  by 
this  chapter,  shall" in  no  way  effect  the  va- 
lidity of  the  assessment  and  lew  of  taxes, 
nor  of  the  judgment  and  sale  by  which  the  col- 
lection of  the  same  may  be  enforced,  nor  in 
any  manner  to  affect  the  lien  of  the  state  on 
such  delinquent  real  estate  for  the»taxes  un- 
paid thereon." 

Section  11112,-  Laws  of  Missouri,  1945,  page  IS4S,  provides 
in  part,  as  follows: 

"Tangible  personal  property  taxes  assessed  on 
and  after  January  1,  1946  and  all  personal 
taxes  delinquent  at  that  date,  shall  consti- 
tute a debt,  as  of  the  date  on  which  such  taxes 
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were  levied  for  which  a personal  judgment 
may  be  recovered  against  the  party  assessed 
with  such  taxes  before  any  court  of  this 
State  having  jurisdiction.  • * * * For  the 
purpose  of  this  chapter,  personal  tax  bills 
shall  become  delinquent,  on  the  first  day 
of  January  following  the  day  when  said  bills 
are  placed  in  the  hands  of  the  collector, 
and  suits  thereon  may  be  instituted  on  and 
after  the  first  day  of  February  following, 
and  within  five  days  from  said  day.  * * *»» 

dection  11124,  Laws  of  Missouri,  1945,  page  1912,  provides, 
in  part,  as  follows: 

"Between  the  first  of  February  and  the  first 
of  July  in  the  year  1947  and  annually  there- 
after, the  county  collector  shall  make  out 
and  record,  in  a book  to  be  provided  for  that 
purpose,  a list  of  lands  and  lots,  returned 
and  remaining  delinquent  for  taxes,  * # #n 

From  these  quoted  statutes  it  appears  that  both  real  and 
personal  property  taxes  become  delinquent  on  January  first  fol- 
lowing the  date  that  the  tax  bills  are  placed  in  the  hands  of 
the  collector,  but  that  the  penalty  of  one  per  cent  per  month 
does  not  attach,  and  the  collector  does  not  collect  such  penalty, 
unless  the  taxes  are  paid  on  or  after  February  first  following 
the  date  such  taxes  become  delinquent. 

It  is  to  be  noted  also  that  by  the  provisions  of  Section 
11112,  supra,  suits  for  delinquent  personal  property  taxes  can- 
not be  brought  before  February  first  following  the  date  when 
taxes  become  delinquent,  and  by  the  provisions  of  Section  11124, 
supra,  the  collector  is  to  record  lands  and  lots  for  which  the 
taxes  are  delinquent,  between  February  first  and  July  first. 

In  the  case  of  State  ex  rel.  v.  Fendorf , 317  Mo.  579,  the 
Supreme  Court  of  this  state  bad  before  it  for  determination  the 
question  a.s  to  the  time  when  the  four  per  cent  (now  two  per  cent) 
allowed  the  collector  by  what  is  now  Section  11182,  Laws  of  Mis- 
souri, 1945,  page  1851,  and  which  was  to  be  collected  from  the 
taxpayer,  had  to  be  paid  by  the  taxpayer,  and  the  court  held 
that  such  four  per  cent  (now  two  per  cent)  had  to  be  paid  by  the 
taxpayer  when  taxes  were  paid  on  or  after  January 'first  follow- 
ing the  date  vrhen  the  tax  bills  iirere  placed  in  the  hands  of  the 
collector. 
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At  the  time  the  Fenciorf  case  was  decided,  Section  12906, 
R.  S.  M9.  1919  (reenacted  as  Section  11035,  Laws  of  Missouri, 
1945,  page  1903 ),  provided  that  the  penalty  of  one  per  cent 
per  month  on  delinquent  taxes  was  to  be  collected  on  all  taxes 
paid  on  or  after  January  first,  on  which  date  such  taxes  be- 
came delinquent,  and  the  court  held  that  the  computing,  appor- 
tioning and  accounting  for  such  penalty  of  one  per  cent  per 
month  constituted  a ''service",  as  such  term  is  used  in  Section 
11132,  Laws  of  Missouri,  1945,  page  1351.  The  court  said, 

1.  c.  534-535: 

"Section  12959,  the  last  section  of  Article 
9,  provides  that  fees  shall  be -allowed  for 
services  rendered  under  the  provisions  of 
this  article,  and  sets  out  the  per  centum  to 
be  allowed  on  all  sums  collected. 

"There  is  no  distinction  in  this  last  section 
for  fees  allowed  for  the  collection  of  ’back 
taxes’  or  ’delinquent  taxes.’  It  merely  says 
for  services  rendered  under  the  article,  and 
it  seems  clear  that  the  Legislature  meant  any 
service  performed  under  the  article.  We  have 
held  in  construing  Section  12932  that  the  tax 
became  delinquent  on  January  1st  of  each  year. 

(State  ex  rel.  v.  Renshaw,  166  Mo.  632,  1.  c. 

69I. ) This  same  construction  necessarily  ap- 
plies to  Section  12923.  Therefore  with  both 
real  and  personal  taxes  becoming  delinquent 
on  January  1st.  the  penalty  of  one  per  centum 
pe  r mo  nth  accrues  under  the  provisions  of  Sec- 
tion 129(36"  Beginning  with  January  1st,  the 
collector  has  the  duty  of  collecting  this 
'penal-ty7~wH'i'ch  is  in  the  nature  of  art  addi- 
tional tax,  and  of  computing,  apportioning  and 
accounting  for  tEe  same.  This  section  ( 129061 
fixing  this  penalty  of  one  per  centum  per  month 
is  a part  of  Article"!!,  but  it  spa c ill c ally 
postpones  tKe  duty  of~~c orn put ing . collecting 
and  accounting  of  it  until  after  January  1st , 
ancl  Sections  12^23  and  129*32  ( both  in  Article 
fix  January  1st  as  the  date  of  delinquency 
when  this  penalty  accrues . and  places  the  duty 
on  the  collector  to  enforce  the  lien  thereof1. 

Section  12906  from  its  context  seems  to  treat 
this  penalty  as  something  different  from  the 
ordinary  uridelinquent  taxes  for  which  the  fees 
allowed  by  Section  12927  are  applicable.  Also 
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Section  12906  sets  up  the  method  of  effect- 
ing a settlement  for  the  penalty  between  the 
county,  court  and  the  collector.  It  seems 
clear  that  the  collection  of  the  penalty  pro- 
vided Iior~~by  Section  12906.  after  January 
1st.'  is  the  enforceine'nt  oT  the  lien  of  the 
State  made  the  duty  of  the  collector  by  Sec- 
tions 12928  and  1293^7  and  that  this  duty 
begins~Qn  January"  1st  and  entalls'  l'a'bor  on 
the  part of  the  collector  prior  to  the first 
Monday  in  March  v/hlch  would  be  a service 
within  the  meaning  of  Sect i'on  1^959.  In  read- 
ing Article  8 it  seems  to  relate  to  the  duties 
of  the  collector  and  the  collection  of  taxes 
before  the  delinquency  date  of  January  first, 
and  that  January  1st  is, the  line  of  demarca- 
tion between  Article  8 and  Article  9,  and  that 
Article  9 deals  with  the  duties  of  the  col- 
lector and  the  collection  of  taxes  after  Jan- 
uary 1st."  (Emphasis  in  2nd  paragraph  ours*) 

Under  the  provisions  of  Section  11085,  Laws  of  Missouri, 
1945  f page  1908,  the  collector  does  not  compute,  apportion  or 
account  for  the  penalty  on  delinquent  taxes  paid  during  the 
month  of  January  following  the  date  the  tax  bills  are  placed 
in  the  hands  of  the  collector*  Neither  are  any  other  services 
enjoined  upon  the  county  collector  during  the  month  of  January 
following  the  date  when  the  tax  bills  are  placed  in  the  hands 
of  the  Collector. 

Therefore,  the  reasoning  found  in  the  Fendorf  case  leads 
us  to  the  conclusion  that , under  the  present  laws*  the  collector 
does  not  perform  ’’services,”  as  such  terra  is  used  in  Section 
11182,  Laws  of  Missouri,  1945*  page  1851,  when  he  accepts  pay- 
ment of  delinquent  taxes  during  the  month  of  January  following 
the  date  when  the  tax  bills  are  placed  in  his  hands* 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  two  per  cent 
fee  to  be  collected  by  the  county  collector  as  provided  for  in 
Section  11182,  Laws  of  Missouri,  1945,  page  1851,  such  fee  to 
be  paid  by  the  taxpayer,  is  not  to  be  collected  from  a taxpayer 
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who  pays  delinquent  taxes  during  the  month  of  January  follow- 
ing the  elate  tne  tax  bills  are  placed  in  the  hands  of  the  col- 
lector. 


Respectfully  submitted , 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 


APPROVED : 


77 17  TAYLOR 
Attorney  General 

CBBsHR 
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COUNTY  JUDGEo;  County  judges  in  Jasper-  Cota—*  . to  receive 

salary  of  $1,250.00  for  period  of  July  1, 

' 1946  through  December  31,  1946;  not  entitled 

to  receive  compensation  during  said  period 
as  members  of  county  board  of  equalization. 


October  22,  1947 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson ,Gity,  Missouri 


Dear  Mr,  Smith: 

We  are  in  receipt  of  your  letter  of  October  18,  1947,  - 
requesting  an  opinion  from  this  department,  which  reads  as 
follows: 

H\7e  would  like  to  have  your  opinion  as 
to  the  amount  of  salary  the  county 
court  members  of  Jasper  County  are  en- 
titled to  receive  from  July  1,  1946  to 
December  31,  1946,  that  being  a county 
of  the  second  class. 

"Also,  as  to  whether  the  members  of  the 
eounty  court  would  be  entitled  to  per 
diem  as  members  of  the  Board  of  Equali- 
zation and  Appeals  during  said  poriod.” 

In  answer  to  your  first  question  we  direct  your  attention 
to  Section  2494.1,  Mo.  R.G.A.,  which  provides  for  the  compensa 
tion  of  judges  of  the  county  court  in  counties  of  the  second 
class,  and  roads  as  follows: 

MIn  all  counties  of  the  second  class, 
the  judges  of  the  county  court  shall 
receive  for  their  services,  an  annual 
salary  of  03600. GQ,  to  be  puid  monthly 
in  twelve  equal  installments  out  of  the 
county  treasury.  Such  salary  shall  be 
in  lieu  of  all  fees  and  other  compensa- 
tion heretofore  allowed  such  judges  for 
services  rendered,  including  the  per 
diem  allowed  thorn  as  member 3 of  the 
board  of  equalization  and  board  of  ap- 
peals,” 


j 
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Said  section  wa3  made  effective  as  of  July  1,  1946,  and 
allows  said  judges  a salary  of  *300*00  per  month  for  their 
services  as  such.  Prior  to  that  date  the  judges  of  the  County 
Court  of  Jasper  County,  said  county  having  a population  of 
78,705  according  to  th®  1940  National  Census,  received  an 
annual  salary  of  $2,500,00,  under  the  provisions  of  .Section 
2494,  R*S.  Mo*  1939,  before  its  repeal  by  Sections  2494,1  and 
2494*2,  Mo.  R.S.A*  Said  section  read,  in  part; 

"In  all  counties  of  this  state  now  or 
hereafter  having,  seventy-five  thousand 
inhabitants  and  less  than  ninety  thou- 
sand inhabitants,  the  judges  of  the 
county  court  shall  receive  ah  annual 
salary  of  twenty-five  hundred  dollars. 

Said  salary  to  be  in  lieu  of  the'  per 
diem  heretofore  allowed  by  law  to  said 
judges  as  judges  of  the  county  court, 
and  in  lieu  of  the  salary  heretofore 
allowed  by  law  to  said  judges  as  mem- 
bers of  the  board  or  road  overseers, 
under  the  provisions  of  section  0528, 

ft  ft  ft” 

Thus,  the  judges  of  the  County  Court  of  Jasper  County,  a 
county  of  the  second  class,  are  entitled  to  receive  a substan- 
tial increase  in  salary  under  Section  2494.1,  However,  ref- 
erence is  made  to  Section  13  of  Article?  of  the  constitution 
of  1945,  which  provides  as  follows; 

"The  compensation  of  state,  county  and 
municipal  officers  shall  not  be  in- 
creased during  the  tern  of  office;  nor 
shall  the  term  of  any  officer  be  ex- 
tended." 

In  view  of  the  above  constitutional  provision,  judges  of 
the  County  Court  of  Jasper  County  must  bo  compensated  until,  th© 
termination  of  the  current  terms  of  office,  according  to  the 
old  salary  scale  as  was  set  out  in  Section  2494,  and  therefore 
are  entitled  to  receive  *.1 , 250. 00  for  their  services  as  3ueh 
for  the  six  month’s  period  beginning  July  1,  1946,  and  ending 
December  31,  1946, 

With  regard  to  the  further  question  presented,  we  will 
again  call  your  attention  to  the  fact  that  said  judges  receive 
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an  annual  salary  for  their  services  as  judges  of  the  county- 
court* 

Section  11008*  Mo,  R,3,iU,  has  a bearing  on  this  matter, 
and  provides  as  follows : 

"The  judges  of  the  county  court,  the 
county  surveyor,  the  county  assessor, 

■the  sheriff,  the  county  clerk,  and  those 
sitting  as  members  as  may  otherwise  be 
provided,  shall  receive  five  dollars  per 
day  for  each  day  they  shall  be  present 
and  act  in  the  performance  of  their  duties 
as  members  of  the  county  board  of  equali- 
sation. Provided,  that  the  above  county 
offioers  who  are  now  or  may  here after  be 
compensated  by  salary  shall  not  be  entitled 
to  the  compensation  provided  in  ~Ehia  sec- 
tion. **  (Underscoring  ours.  ) 

The  above  provision  is  plain  and  unambiguous  in  prohibiting 
county  judges  who  are  compensated  by  salary  from  receiving  com- 
pensation for  their  services  as  members  Qf  the  county  board  of 
equalization,  and  must  be  given  effect  a3  written.  Since  the 
county  judges  of  Jasper  County  are  compensated  by  a salary  under 
Section  2494  and  will  also,  at  the  expiration  of  the  current 
terms  of  office,  be  compensated  by  a similar  salary  under  Sec- 
tion 2494.1,  they  are  not  entitled  to  receive  additional  com- 
pensation for  their  services  as  members  of  tho  county  board  of 
equalization.  It  necessarily  follows  then  that  they  are  not 
entitled  to  receive  said  compensation  during  the  specified 
period. 


Conclusion. 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  de- 
partment that  judges  of  the  County  Court  of  Jasper  County,  a 
county  of  the  second  class,  are  entitled  to  receive  compensation 
in  the  amount  of  $1, 250.00  for  their  services  as  such  during  the 
six  month’s  period  beginning  July  1,  1946,  and  ending  December 
31,  1946.  It  is  our  further  opinion  that  said  judges  are  root 
entitled  to  receive  additional  compensation  for  their  services 
as  members  of  the  county  board  of  equalization  during  said  period 


Respectfully  submitted. 


approved:  David  do  nut-ill  y 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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Purchasing  agent  lets  the  contract  for 
printing  and  binding  court  reports,  but 
Supreme  Court  controls  storage,  distri- 
bution and  sale  of  said  reports. 


November  7,  1947 


n. 

s 


Honorable  Wm.  L.  Smith 
State  Purchasing  Agent 
Jefferson  City,  Missouri 

Dear  Mr*  Smith: 

We  have  your  letter  of  recent  date  which  reads 
as  follows: 

"I  am  enclosing  herewith  a conformed  copy  of 
specifications,  that  have  previously  been 
handled  through  the  Supreme  Court, 

They  are  contemplating  issuing  a new  con- 
tract for  the  printing  and  storing  of  all 
reports* 

I would  like  to  ask  your  opinion  to 
clarify  the  following  questions, 

' (1)  Is  the  state  purchasing  agent 
authorized  to  act  under  Sec.  2080  R.3, 

1939  in  letting  a two  year  contract?  In 
other  words,  is  this  section  to  be  treated 
as  still  in  force  but  amended  only  to  the 
extent  that  Section  76  of  the  Department 
of  Revenue  Act  requires  the  contract  to 
be  let  by  the  state  purchasing  agent 
instead  of  the  Supreme  Court? 

{2)  Are  Sections  2081,  2082,  2083,  and 
2085,  R*  S*  1939  still  in  force  and 
applicable  to  the  contract  in  question, 

(3)  In  view  of  the  provisions  of  Section 
82  of  the  Department  of  Revenue  Act  dealing 
with  storage,  is  the  state  purchasing  agent 
authorized  to  let  a contract  containing 
substantially  the  same  storage  provisions 
as  are  contained  in  the  storage  paragraph 
of  the  contract  dated  December  21,  1945? 


(4)  In  view  of  the  provisions  of  Section 
82  of  the  Department  of  Revenue  Act  that 
•except  as  otherwise  provided  by  law’  the 
purchasing  agent  shall  be  the  sales  agent 
for  the  state  for  any  publication  sold,  Is 
the  purchasing  agent  authorized  to  enter 
into  a contract  providing  that  the  distri- 
bution shall  be  in  the  hands  of  the  printer 
subject  to  the  directions  of  the  Supreme 
Court;  that  la,  containing  substantially 
the  same  provisions  as  the  paragraph  on 
distribution  contained  in  the  contract  of 
December  21,  1945?  The  position  heretofore 
taken  by  the  reepective  chief  Justices  who 
authorized  the  form  of  contract  in  question 
was  that  the  duties  plaoed  upon  the  court, 
particularly  under  Rees*  2082,  2083,  and 
2085,  authorized  the  Supreme  Court  to  use 
the  printer  as  an  agency  of  the  state  for 
making  the  distribution*  This  is  a long 
established  practice  which  has  been  approved 
in  several  audits  made  by  the  state  auditor. 

Do  the  worde  'except  as  otherwise- provided 
by  law*  in  See.  82  of  the  Department  of 
Revenue  Act  authorize  the  continuance  of 
this  practice  under  Bees.  2082,  2083,  and 
2085,  R.S.  1939,  which  indicate  an  intent 
that  the  Supreme  Court  shall  control  the  , 
sale  and  distribution  in  accordance  with 
what  it  believes  to  be  in  the  best  interests 
of  the  state?  In  this  connection,  it  might 
be  pointed  out  that  not  only  are  free  copies 
provided  for  local  and  state  officials,  but 
hundreds  of  volumes  are  sent  under  exchange 
arrangements  to  state  Supreme  Court  libraries 
and  law  school  libraries  all  over  the  United 
States.  The  library  of  the  Missouri  Supreme 
Court  and  the  library  of  the  law  school  of 
the  University  of  Missouri  receive  free  of 
charge  the  official  reports  of  other  states*. * 

Sections  2080,  2081,  2082,  2083  and  2085,  R.  S. 

1£39,  referred  to  $n  your  letter,  read  as  follows: 


3- 


Section  2080  - *The  supreme  court  of  the 
state  of  Missouri  is  hereby  authorized, 
empowered  and  directed  to  contract  for  the 
printing,  stereotyping  and  binding  of  the 
decisions  of  the  supreme  court  and  the 
courts  of  appeals  of  the  state  of  Missouri. 
On  or  before  January  1st,  1927,  and  every 
two  (2)  years  thereafter  the  supreme  court, 
or  any  committee  of  the  members  thereof 
who  may  be  appointed  by  the  court  to  act 
hereunder,  shall  give  notice  by  advertise- 
ment, published  for  thirty  (30)  days  in  at 
least  one  newspaper  of  general  circulation 
printed  in  the  English  language  In  the 
city  of  St,  Louis  or  Kansas  City,  that  on 
a specified  day  and  date  bids  will  be 
received  from  responsible  printers  and 
binders  for  furnishing  to  the  state  the 
type-setting,  plates  or  matrioes,  and  for 
the  printing  and  binding  of  the  decisions 
of  the  supreme  court  and  of  the  courts  of 
appeals  for  a period  of  two  years  there- 
after. * 

Section  2081  - *The  specifications  of  the 
material,  the  composition,  ??nd  the  workman- 
ship, and  all  other  details  necessary  to  the 
economical  and  prompt  production  of  said 
volumes,  as  well  as  all  proper  safeguards 
and  guarantees  sueh  as  bid  and  contract 
bonds,  shall  be  designated  by  the  supreme 
court  on  terms  mo St  advantageous  to  the 
state. “ 

Section  2082  - "The  supreme  court  is 
hereby  further  authorized  to  designate 
the  number  of  copies  of  each  volume  to  be 
so  printed  and  bound,  keeping  in  mind  the 
requirements  of  the  state,  and  the  public 
and  legal  profession,  both  in  and  out  of 
the  state,  and  each  volume  of  said  reports 
shall  be  copyrighted  in  the  name  of  the 
clerk  of  the  supreme  court  for  the  benefit 
of  the  people  of  the  state  of  Missouri. * 
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Section  2083  - “The  supreme  court  is  further 
authorized  to  fix  the  price  at  which  said 
reports  are  to  he  sold  to  the  citizens  of 
this  state  and  other  states,  provided  said 
price  to  the  citizens  of  Missouri  shall  not 
exceed  the  cost  of  manufacture^nd  distribution, 
The  custody  of  said  books,  stereotype  plates 
and  matrices  shall  be  and  remain  in  the  charge 
of  the  supreme  court  or  such  officers  of  said 
court  as  shall  be  designated  by  said  court  to 
have  charge  thereof.  Said  officers  so  desig- 
nated shall  keep  a Record  of  the  books,  plates, 
and  matrices  received  from  the  printer^ 
shall  deliver  to  the  proper  officers  of  the 
state  such  volumes  as  are  or  may  be  required 
to  be  delivered  to_  or  distributed  through 
said  officers  to  the  officials  authorized 
to  receive  same,* 

Section  2085  - “The  contracts  for  the  print- 
ing and  binding  of  the  current  volumes  of 
reports  shall  also  specify  the  orices  at 
which  the  contractor  will  print,  bind  and 
deliver  reprints  from  the  plates  and  from 
the  matrices  of  the  volumes  previously 
Issued, “ \ 


The  above  statutes  have  been  in  existence  many  years, 
and  they  authorized  the  Supreme  Court  to  contract  for 
the  printing  and  binding  of  the  official  reports  of 
the  Appellate , Courts  and  to  distribute  and  sell  said 
reports,  However,  the  63rd  General  Assembly  passed 
many  statutes  which  changed  the  policies  of  the  state 
as  to  many  of  its  fiscal  and  business  affairs,  and 
it  is  necessary  to  examine  these  new  statutes  to  see 
what,  if  any,  changes  have  been  made  in  the  handling 
of  the  printing,  binding  and  distribution  of  the 
official  reports  of  the  Appellate  Courts, 

The  new  statutes  appropos  of  the  questions  we  are 
considering  are  found  at  page  1449  - 1456,  L,  1945, 
and  they  read  as  follows: 

Section  76  - “The  state  purchasing  agent  shall 
purchase  all  public  printing  and  binding  of 
the  state,  including  that  of  all  executive 
and  administrative  departments,  bureaus, 
commissions,  institutions  and  agencies,  the 
general  assembly  and  the  supreme  court.  In 
such  oapaclty  the  state  purchasing  agent  is 
hereby  empowered  and  authorized  to  take  over 
as  a part  of  the  records  of  his  office,  all 
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books,  documents,  and  records  which  are  now 
In  the  hands  of  the  Commissioners  of  Public 
Printing  and  the  Secretary  of  State  relative 
to  public  printing.  It  shall  be  the  duty 
of  all  state  officers  to  order  all  of  their 
printing  and  binding  through  the  state  pur- 
chasing agent.  The  purchasing  agent  may 
authorize  any  state  penal,  eleemosynary  or 
educational  institution,  to  procure  all  or 
any  part  of  its  own  printing  and  binding. * 

Section  78  - wIt  shall  be  the  duty  of  the 
state  purchasing  agent  to  advise  with  the 
officials  and  heads  of  departments  as  to  the 
preparation  of  manuscript  or  copy  for  any 
printed  matter,  so  the  same  may  be  handled 
in  the  most  economical  manner  in  the  editing 
and  printing.  The  form,  style,  size  and  arrange 
ment  of  type,  the  spacing  of  lines,  the  width 
of  borders  and  margins,  the  kind  of  binding, 
the  method  and  material  of  all  public  printing 
shall,  when  not  otherwise  prescribed  by  law, 
be  determined  by  the  state  purchasing  agent 
having  proper  regard  for  economy  and  workman- 
ship and  the  purpose  for  which  the. work  is 
needed;  provided  that  the  form  of  the  legis- 
lative printing  shall  remain  substantially 
the  same  as  that  used  during  the  session  of 
the  Sixty-second  General  Assembly,  until 
changed  by  resolution;  and  provided  that 
the  clerk  of  the  supreme  oourt  shall  have 
authority  to  determine  the  typography  of 
work  done  for  the  courts,  after  consultation 
with  the  purchasing  agent;  and  provided 
that  .the  Board  of  Curators  of  the  University 
of  Missouri  and  the  Boards  of  Regents  of  the 
state  colleges  shall  be  authorized  to  deter- 
mine for  their  respective  institutions  the 
typography  of  work  done  for  those  lnstitu^ 
tions  after  consultation  with  the  state 
purchasing  agent.  The  state  purchasing 
agent,  with  the  assistance  of  the  purchasing 
committee  provided  in  this  act,  shall 
standardise  as  many  items  of  printing  as 
shall  be  deemed  practicable  and  shall  from 
time  to  time  prepare  instructions  to  the 
using  agencies  describing  the  standards 
adopted  and  thereafter  the  purchasing  agent 
shall  not  honor  requisitions  which  do  not 
comply  with  such  standards, ft 
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Section  79  - "The  state  purchasing  agent 
shall  prepare  specifications  for  all  printing 
to  be  contracted  for  and  shall  invite  all 
bids  and  let  all  contracts  upon  such  specifi- 
cations which  shall  be  a part  of  each  contract 
and  shall  not  be  changed  or  modified  after 
the  contract  is  awarded.  Such  specifications 
prepared  by  the  purchasing  agent  shall  state 
clearly  and  distinctly  the  lcind  and  character 
of  the  work  to  be  done,  the  quality  of  paper 
desired,  the  number  of  copies  to  be  furnished, 
and  Wherever  possible  shall  have  attached  a 
sample  of  previous  issues  of  the  publication 
or  form.  Copies  of  such  specifications  shall 
be  made  available  to  all  bona  fide  applicants 
therefor. 14  , 

Section  80  - "The  state  purchasing  agent 
shall  have  the  public  printing  of  the  state 
executed  upon  competitive  bids,  and  shall 
award  the  contract  to  the. lowest  responsible 
bidder  and  shall  in  all  Instances  reserve 
the  right  to  reject  any  and  all  bids;  pro- 
vided that  printing  Jobs  of  less  value  than 
(350  may  be  purchased  on  the  open  market  if 
approved  by  the  comptroller,  The  purchasing 
agent  may  combine  orders  or  subdivide  in- 
dividual Jobs  for  the  purpose  of  advertising 
and  contracting  as  shall  be  to .the  best 
interests  of  the  state.  The  purchasing 
agent  shall  exercise  diligence  in  soliciting' 
bids  from  all  printing  firms  in  the  state 
that  might  reasonably  be  expected  to  be  in- 
terested in  bidding  on  any  particular  item 
and  shall  at  all  times  endeavor  to  maximize 
competition  among  potential  bidders.  Sonds 
satisfactory  to  the  purchasing  agent  shall 
be  given  by  the  parties  to  whom  contracts 
are  awarded,  to  secure  the  faithful  per- 
formance of  such  contracts. * 

Section  82  - "The  purchasing  agent  shall 
make  rules  governing  the  delivery,  inspection, 
storage  and  distribution  of  all  printing 
purchased  under  this  law.  He  shall  estab- 
lish storage  facilities  for  the  storing  of 
documents  and  printed  matter  of  all  state 
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agenclesj  provided  however  that  the  using 
agencies  may  be  authorized  by  the  purchasing 
agent  to  maintain" in  the  vicinity  of  their 
own  quarters  sufficient  quantities  of  docu- 
ments and  forms  to  meet  their  immediate  needs. 
Me  shall  establish  facilities  for  the  handling 
of  mailing  lists  and  shall  maintain  such 
mailing  lists  as  the  using  agencies  shall 
request,  and  may  establish  a duplicating 
unit  to  perform  such  work  for  the  various 
state  agencies , He  may  sell  surplus  paper 
and  other  such  materials  as  may  become 
obsolete,  Except  as  otherwise  provided  by 
lawf  the 1 purchasing  agent  shall  be  the  sales 
agent  for  the  state  to  sell  any  publication 
which  by  law  may  be  authorized  or  required 
to  be  sold,  Funds  arising  under  this  section 
shall  go  into  the  general  revenue  fund  of 
the  state^* 


Sections  2080  - 2096,  R,S.  1959  have  not  been 
expressly  repealed, so  that  we  have  them  as  well  as 
the  1945  laws,  suora,  all  dealing  with  the  same  subject 
matter,  We  must  determine  which  of  the'  various  laws 
now  control  as  to  the  printing,  binding  and  distri- 
bution of  the  official  reports  of  the  Appellate  Courts, 

The  1946  Laws,  supra,  are  a part  of  a general 
act  dealing  with  the  Division  of  Procurement,  That 
act  provides  for  the  purchase  of  supplies  and  printing 
for  the  state  government  generally.  It  might  be 
suggested  that  since  Sections  2030  - 2085,  ft,  3,  1939 
are  special  statutes  dealing  with  the  one  subject  of 
printing  and  binding  of  official  reports  of  the 
Appellate  Courts,  they  were  not  repealed  by  the  general 
statutes  enacted  in  1945  which  deal  with  that  same 
subject  as  a part  of  the  general  subject-  of  state 
printing  and  binding.  However,  reference  to  Section 
76  of  the  1945  Lavs,  supra,  will  show  that  the  printing 
and  binding  for  the  Supreme  Court  was  specially  pro- 
vided for.  The  first  sentence  of  that  section  provides 
that  *The  state  purchasing  agent  shall  purchase  all 
publle  printing  and  binding  of  the  state,  Including 
that  of  * * * the  general  assembly  and  the  supreme 
court, 8 It  thus  appears  that  the  1945  Laws  are 
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special  as  to  the  printing  and  binding  for  the  Supreme 
Court,  and  clearly  show  that  the  Legislature  intended 
to  include  that  printing  and  binding  in  the  duties  of 
the  state  purchasing  agent.  In  such  a situation  we 
think  the  1945  act  prevails  over  the  1939  sections 
dealing  with  the  same  subject  matter.  The  rule  applying 
to  such  a situation  la  stated  in  State  ex  rel  v.  Smith, 
182  SW  2d,  571,  574,  as  follows; 

"The  settled  rule,  of  course,  is  that  in  , 
case  of  inconsistency  the  later  act  controls. 

(50  Am.  Jur.  357,  geo.  355)" 

Even  if  the  1945  aot  be  considered  a general  act, 
we  think  it  would  still  prevail  over  the  1939  statutes 
because  the  later  provisions  are  inconsistent  With  the 
1939  provisions  and  also  clearly  indicate  an  Intention 
on  the  part  of  the  Legislature  to  provide  the  only 
method  that  should  be  followed  in  the  printing  and 
binding  of  the  court  reports.  With  such  a situation, 
the  rule  of  construction  applicable  is  stated  In  Manker 
v.  Eaulhaber,  94  Mo.  430,  439: 

"The  two  statutes  should  be  so  construed  as 
that  both  may  stand  if  possible.  Repeals 
by  implication  are  not  favored  by  the  courts 
for  cogent  and  sufficient  reasons  not  necessary 
to  repeat,  and  the  prior  law  is  to  be  upheld 
if  the  two  acts  may  well  subsist  together. 

The  charter  aot,  conferring  upon  the  mayor 
and  aldermen  the  ppwer  to  remove  a municipal 
officer  in  the  city  of  Sedalia,  is  special 
and  particular.  The  act  of  1877,  providing 
for  the  removal  of  such  an  officer  by  a 
proceeding  in  the  circuit  court,  is  general 
and  affirmative,  containing  no  words  negativing 
the  power  conferred  by  the  prior  act.  In 
order  that  the  latter  shall  operate  a repeal 
of  the  former,  the  two  acts  must  be  irre- 
concilably inconsistent,  or  it  must  clearly 
appear  that  the  legislature  Intended  by  the 
latter  act  to  prescribe  the  only  rule  that 
should  govern  in  the  case  provided  for." 

Also  in  State  ex  rel  v.  Smith,  125  SW  2d  883,  885, 
it  is  said; 


•It  Is  a familiar  doctrine  that  when  there 
is  one  statute  dealing  with  a subject  in 
general  and  comprehensive  terms  and  another 
dealing  with  a part  of  the  same  subject  in 
a more  minute  and  definite  way,  the  two 
should  be  read  together  and  harmonized,  If 
possible,  with  a view  to  giving  effect  to 
a consistent  legislative  policy,  but  to  the 
extent  of  any  necessary  repugnancy  between 
the#,  the  special  will  prevail  over  the 
general  statute.  Where  the  special  statute 
is  later,  it  will  be  regarded  as  an  excep- 
tion to,  or  qualification  of  the  prior  gen- 
eral onej  and  where  the  general  act  is 
later,  the  special  will  be  construed  as 
remaining  an  exception  to  its  terms,  unless 
it  is  repealed  in  express  words  or  by 
necessary  implication." 

Also  in  State  ex  rel  v.  Kosln,  61  S.W,  2d  750,  755 
.It  Is  said! 


•The  whole  purpose  of  the  many  and  harmonious 
rules  of  statutory  construction  is  said 
to  be  to  aid  in  arriving  at  the  intention 
of  the  Legislature,  as  ascertained 'from  the 
enactment  Itself,  by  calling  in  aid  such  of 
the  rules  as  appear  to  have  special  application 
to  the  particular  statute  under  considera- 
tion. In  furtherance  of  such  purpose  we 
adopt  and  apply  in  .this  case  a rule,  or 
combination  of  rules,  expressed  in  the 
following  quotation!  'While  the  rule  is 
that  a general  affirmative  act,  or  the 
general  provisions  of  an  act,  without 
express  words  of  repeal,  ordinarily  willA 
not  repeal  or  affect  a previous  special  or 
local  set  on  the  same  subject,  yet  it .is 
not  a rule  of  positive  law,  but  one  of 
construction  only;  a special  act  may  be 
Impliedly  repealed  by  a general  one  and 
the  question  whether  it  has  been  so  re- 
pealed is  always  one  of  legislative  inten- 
tion. * Schott  v.  Continental  Auto  Ins. 
Underwriters,  326  Mo.  92,  31  S.W.  (2d)  7* 

59  C.  J.  Sec.  536.  ♦The  special  act  is 
not  repealed  unless  a different  intent 
is  plainly  manifested,  or  where  the  two 
acts  are  irreconcilably  inconsistent  or 
repugnant,  or  where  the  general  act  covers 
the  whole  subject  matter  of  the  special 
one  * * t or  is  clearly  Intended  to  estab- 
lish a uniform  rule  or  system  for  the  whole 
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etate. 1 59  C.  J.  Sec.  636;  and  cases  cited 

In  footnotes  65  and  89. * 

We  conclude,  therefore,  that  wherein  the  1939 
statutes  and  the  1945  statutes  regarding  the  printing 
and  binding  of  court  reports  are  Irreconcilably  in 
conflict,  the  1945  statutes  prevail,  but  that  such 
provisions  of  the  two  sets  of  statutes  as  are  not  so 
repugnant  to  each  other  that  both  cannot  stand  should 
be  given  effects  With  the  foregoing  as  a background, 
we  will  take  up  your  questions  in  order. 

Your  first  question,  in  effect,  is  whether  the 
contract  for  printing  and  binding  the  official  court 
reports  of  the  Appellate  Courts  shall  be  let  for  a 
period  of  two  years  as  required  by  Section  2080,  R.S. 
1939,  It  seems  to  ua  that  Section  2080  is  repealed 
by  Implication  by  the  1945  act  since  the  latter  act 
provides  an  entirely  new  procedure  for  letting  the 
contracts  in  question.  Section  2080  refers  solely  to 
contracts  let  by  the  Supreme  Court.  It  authorizes 
the  Court  to  let  such  contracts  and  directs  it  to  let 
them  every  two  years  and  prescribes  the  method  of 
advertising  and  letting.  Since  the  court  no  longer 
x hae  the  power  to  let  such  contracts,  said  section 
has  no  meaning.  Had  the  sections  merely 'directed  that 
contracts  for  printing  and  binding  the  court  reports 
should  be  let  every  two  years,  it  might  be  contended 
that  to  that  extent  said  section  could  still  be 
effective.  However,  an  entirely  new  setup  has  been 
created  by  the  1945  act  which  Is  wholly  Inconsistent 
with  the  directions  given  to  the  Supreme  Court  by 
Section  2080, and  for  that  reason  said  section  2080 
cannot  longer  be  of  any  effect. 

We  find  no  specific  directions  to  the  purchasing 
agent  as  to  when  or  for  how  long  he  shall  let  such 
contracte.  Section  80  of  the  1945  act,  supra,  gives 
that  officer  broad  powers  and  wide  discretion  as  to 
letting  the  contracts.  Apparently,  he  can  request 
bids  whenever  the  case  arises,  and  it  is  presumed 
he  will  offer  contracts  on  such  terms  as  would  secure 
the  beet  bids.  However,  there  are  certain  limitations 
upon  the  powers  of  all  officers  to  contract  on  behalf 
of  the  state.  Section  60,  page  1448,  Laws  1945,  pro- 
vides as  follows; 
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*Hq  expenditure  shall  be  made  and  no  obli- 
gation Incurred  by  any  department  without 
the  following  certifications:  (1)  Certi- / 
flcation  by  the  comptroller  pursuant  to  the 
provisions  of  Section  36  of  this  act; 

(2)  certification  by  the  auditor  that  the 
expenditure  is  within  the  purpose  of  the 
appropriation  and  that  there  is  in  the 
appropriation  an  unencumbered  balance  suf- 
ficient to  pay  it*  At  the  time  of  issuance 
each  such  certification  shall  be  entered 
on  the  general  accounting  books  by  the 
comptroller  as  an  encumbrance  on  the  appro- 
priation and  on  the  allotment,  provided 
that  if  the  obligation  shall  not  be  incurred 
after  such  certification  shall  have  been 
entered  on  the  general  accounting  books  as 
a an  encumbrance  on  the  appropriation  and 
on  the  allotment,  such  certification  shall 
be  removed  from  the  general  accounting 
books  as  an  encumbrance  on  the  appropria- 
tion and  on  the  allotment*  Any  officer 
or  employee  of  the  state  who  shall  make  any 
expenditure  or  incur  any  obligation  without 
first  securing  such  certifications  from  the 
comptroller  and  the  auditor  shall  be 
personally  liable  and  liable  on  his  bond 
for  the  amount  of  such  expenditure  or 
obligation.  To  prevent  inconvenience  and 
delay,  the  comptroller  and  the  auditor 
shall  be  authorized  to  establish  a system 
for  certification  of  emergency  or  antici- 
pated minor  obligations  and  expenditures, 
and  non-budge tary  expenditures^11 

Section  36,  litich  is  referred  to  in  the  foregoing 
seotlon,  reads  In  part  as  follows: 

“The  division  of  the  budget  and  comptroller 
shall  have  the  power  and  its  duties  shall 
be:  # * # (g)  £0  certify  approval  of  the 

incurring  of  all  obligations  for  the  pay- 
ment of  money.  As  a prerequisite  to  such 
certification,  the  comptroller  shall  ascer- 
tain that  the  obligation  to  be  incurred  is 
within  the  work  program  and  budget  allotment. 

Each  such  certification  from  the  comptroller 
to  the  state  auditor  shall  be  accompanied 
by  a copy  of  the  purchase  order. 11 
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Therefore,  a valid  obligation  could  not  be  incurred 
by  the  purchasing  agent  unlees  he  first  obtained  the 
certification  of  the  comptroller  to  the  effect  that  the 
contract  obligation  is  within  the  budget  allotment 
and  also  the  certification  of  the  auditor  that  the 
obligation  is  within  the  purpose  of  the  appropriation, 
and  that  there  is  in  the  appropriation  an  unencumbered 
balance  sufficient  to  pay  it.  Furthermore,  Section 
28,  Art.  IV,  of  the  Constitution  provides  in  part  as 
follows:  " 

"No  apprppriation  shall  confer  authority 
to  incur  an  obligation  after  the  termina- 
tion of  the  fiscal  period  'to  which  it  re- 
lates, and  every  appropriation  shall  expire 
six  months  after  the  end  of  the  period  for 
which  made.  * 

It  follows,  therefore,  that  no  contract  for 
printing  and  binding  the  official  reports  of  the 
Appellate  Courts  could  be  made  which  incurred  an 
obligation  for  an  amount  greater  than  the  unencumbered 
appropriation  for  that  purpose.  Section  23,  Art.  IV, 
of  the  Constitution  reads  as  follows? 

“The  fiscal  year  of  the  state  and  all  its 
agencies  shall  be  the  twelve  months  begin- 
ning on  the  first  day  of  July  in  each  year. 

The  general  assembly  shall  make  appropria- 
tions for  one  or  two  fiscal  years,  and  the 
63rd  General  Assembly  shall  also  make 
appropriations  for ‘the  six  months  ending 
June  30,  1940.  Every  appropriation  law 
shall  distinctly  specify  the  amount  and 
purpose  of  the  appropriation  without 
reference  to  any  other  law  to  fix  the 
amount  or  purpose. 

If,  therefore,  the  appropriation  out  of  which  the 
expense  of  printing  and  binding  the  court  reports  is 
for  one  year  only,  the  purchasing  agent  would  necessar- 
ily be  limited  in  his  power  to  contract  to  the  amount 
provided  by  said  appropriation.  If,  however,  the 
Legislature  appropriated  for  a period  of  two  years 
for  said  purpose,  the  purchasing  agent  would  be  free 
to  contract  up  to  the  amount  of  said  appropriation. 

The  limitations  of  the  appropriations  would  necessarily 
determine  for  what  period  the  purchasing  agent  could 
make  the  contract  extend.  He  would,  of  necessity, 
have  to  let  a contract  for  each  period  provided  for 
by  the  appropriation. 
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Your  second  question  Is  whether  Sections  2081, 
2082,  2083  and  2086,  R.  8.  1939,  are  still  in  force 
and  applicable  to  the  printing  and  binding  contract 
in  question*  Section  2081  provides  that  the  "speci- 
fications of  the  Material,  the  composition,  and  the 
workmanship,  and  all  other  details  necessary  to  the 
economical  and  prompt  production  of  said  volumes,  as 
well  as  all  proper  safeguards  and  guarantees  such  as 
bid  and  contract  bonds,  shall  be  designated  by  the 
supreme  court  * * *"•  This  section  Is  an  express 
authorization  to  the  supreme  court  in  connection  with 
lte  powers  to  let  the  contracts  as  set  forth  in  Section 
2080*  Since  Section  2080  no  longer  has  any  effect, 
we  think  Section  2081  is  likewise  ineffective.  Of 
course,  Section  78  of  the  1945  act  provides  that  the 
purchasing  agent  shall  determine  the  specifications 
of  the  printing  "when  not  otherwise  provided  by 
law".  It  might  be  contended  that  as" to  the  Appellate 
Gourt  reports  the  method  of  determining  the  speci- 
fications has  been  "otherwise  provided  by  law", 
i.e.  by  Section  2081.  However,  said  Section  78 
further  provides  that  "the  clerk  of  the  supreme 
court  shall  have  authority  to  determine  the  typo- 
graphy of  work  done  for  the  courts,  after  consulta- 
tion with  the  purchasing  agent".  The  act  of  1945 
shows  an  intention  on  the  part  of  the  legislature  to 
give  the  supreme  court  some  voice  in  determining  the 
type  or  style  of  printing  done  for  the  supreme  courts 
Had  the  Legislature  considered  that  Section  2081 
would  still  be  effective, there  would,  have  been  no 
reason  to  Insert  in  Section  78  of  the  1945  act  the 
proviso  giving  the  clerk  of  the  supreme  court  the 
right  to  determine  the  typography  of  the  work  done 
for  the  courts.  If  we  say  Sect  ion  . 2081  is  still  in 
force,  then  we  would  have  two  Inconsistent  provisions 
as  to  determining  the  typography  of  the  printing  for 
the  courts.  Section  2031  would  give  the  supreme 
court  the  right  to  determine  the  typography,and 
Section  78  of  the  1945  act  would5  give  the  clerk  of 
the  supreme  court  the  same  authority.  Since  the  two 
provisions  are  repugnant  the  later  will  prevail. 

For  these  reasons  we  think  Section  2081  is  no 
longer  of  any  force  and  effect. 
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Section  2082  authorizes  the  Supreme  Court  to 
designate  the  number  of  copies  of  each  volume  of  court 
reports  to  be  printed  and  bound,  and  directs  that 
each  copy  shall  be  copyrighted  in  the  name  of  the 
clerk  of  the  Supreme  Court  for  the  benefit  of  the 
people  of  the  state.  Section  Q4  of  the  1945  act  reads 
in  part  as  follows: 

“The  state  purchasing  agent  shall  except 
as  otherwise  directed  by  the  general  assembly 
have  the  power  to  determine  the”  number  of 
copies  and  number  of  pages  of  subject 
material  in  each  document  printed  under 
his  supervision.1* 

Under  the  rules  of  conetruction  heretofore  discussed. 
Section  2082  would  be  considered  as  an  exception  to 
Section  84  of  the  1945  act.  Section  84  assumes  that 
there  are  or  may  be  instances  in  which  authorities 
other  than  the  purchasing  agent  will  determine  the 
number  of  documents  and  reports  to  be  printed.  Section 
2002  specifically  provides  for  such  designation  of  the 
number  of  copies  of  court  reports  to  be  printed.  - We, 
therefore,  have  a specific  exception  in  the  1945  act 
as  to  who  Bijall  determine  the  number  of  .court  reports 
to  be  printed.  Moreover,  there  is  no  express  repeal 
of  Section  2082,  and  repeals  by  implication  not  being 
favored,  we  think  Section  2082  Is  still  in  force. 

Section  2083  authorizes  the  Supreme  Court  to  fix 
the  price  at  which  the  court  reports  shall  be  sold 
and  gives  the  court  custody  of  certain  printing  equip- 
ment. We  find  no  specific  provision  in  the  1945  act 
authorizing  the  purchasing  agent  to  set  a price  on  the 
court  reports.  While  Section  2083  gives  the  Supreme 
Court  specific  authority  to  fix  the  price  at  which 
reports  shall  be  eold  and  gives  the  court  the  custody 
of  the  printed  reports  and  authorizes  the  court  to 
distribute  to  the  proper  officers  of  the  state  such 
volumes  as  are  or  may  be  required  to  be  delivered  to 
or  distributed  through  said  officers  to  the  officials 
authorised  to  receive  same,  it  does  not  specifically 
authorize  the  court  to  sell  said  reports.  The  only 
volumes  said  section  specifically  authorizes  the  court 
to  dispose  of  are  those  which  are  to  be  distributed 
to  officials  authorized  to  receive  them.  However, 
under  the  familiar  rule  that  where  an  officer  is 
given  express  authority  to  do  an  aot  he  is  also  given 
such  implied  authority  as  is  necessary  to  make  the 
express  grant  of  authority  effective,  the  supreme 


court  would  have  the  right  to  sell  such  volumes  as 
might  be  demanded  by  the  public.  (State  ex  rel  Bybee 
v.  Hackmann  276  Mo.  110,  207  3.  V/.  64)  There  would 
be  no  point  In  the  legislature  providing  a price  at 
which  the  reports  could  be  sold  and  giving  the  custody 
of  said  reports  to  the  Supreme  Court,  and  not  making 
any  provision  for  actually  selling  the  reports.  The 
power  to  sell  the  reports  is  impliedly  embodied  in  the 
powers  given  by  said  section. 

It  might  be  suggested  that  since  Section  82  of 
the  1945  act  provides  that  "except  as  otherwise  provided 
by  law,  the  purchasing  agent  shall  be  the  sales  agent 
for  the  state  to  sell  any  publication  which  by  law 
may  be  authorized  or  required  to  be  sold",  the  authority 
to  sell  the  court  reports  is  now  vested  in  the  purchasing 
agent.  However,  since  the  supreme  court  is  authorized 
to  determine  the  number  of  volumes  of  court  reports  to 
be  printed,  to  fix  the  price  at  which  the  reports  shall 
be  sold,  to  have  complete  custody  of  said  printed  reports 
and  to  distribute  such  reports  to  officials  who  are 
authorised  to-  receive  them,  we  think  that  the  supreme 
court  also  has  the  implied  authority  to  sell  the  reports 
to  such  as  may  want  to  purchase.  It  seems  to  us  that 
the  legislature  intended  that  the  supreme  court  should 
handle  its  own  reports  and  the  reports  of  other  appellate 
courts,  and  that,  therefore,  the  provision  of  Section  82, 
last  quoted,  does  not  apply  to  court  reports  since 
other  provisions  have  been  made  by  law  for  their  sale. 

Section  2085  provides  that  contracts  for  printing 
and  binding  court  reports  shall  specify  the  prices  at 
which  the  contractor  will  print,  bind  and  deliver 
reprints  of  the  volumes  issued.  There  is  nothing  in 
the  1945  act  which  is  repugnant  to  the  provisions  of 
said  section.  The  purchasing  agent  is  given  the  power 
by  the  1945  act  to  contract  for  the  printing  and 
binding  of  court  reports,  but  the  requirement  of 
Section  2085  that  he  include  a certain  provision  in 
the  contract  is  not  repugnant  to  the  powers  given  to 
him  by  said  act.  Under  the  rules  of  construction 
heretofore  discussed,  if  section  2085  and  the  1945 
act  can  be  so  construed  that  both  can  be  given  effect, 
such  construction  should  be  adopted.  He  think  this 
can  be  done  with  the  result  that  the  purchasing  agent 
can  let  the  contract  as  provided  by  the  1945  act  but 
must  include  in  it  a provision  as  required  by  Section 
2085,  B.  S.  1939, 


What  we  have  said  answers  your  third  and  fourth 
Questions  also.  Since  the  purchasing  agent  does  not 
have  the  custody  and  storage  of  the  printed  reports, 
it  would  not  be  within  his  province  to  contract  for 
euch  storage'.  The  same  applies  to  the  distribution 
of  such  reports.  The  supreme  court  can  make  contracts 
as  to  storage  of  the  printed  reports  and  other  supplies 
and  equipment  committed  to  Its  custody  by  Section  2Q83, 

R. S.  1939.  Being  given  the  custody  and  control  of  such 
reports,  matrices,  etc.,  and  the  sale  and  distribution 
of  the  reports.  It  necessarily  has  the  power  to  con- 
tract for  such  storage,  distribution  and  sale,  but  upon 
such  terms  as  are  reasonable.  The  court  would  not  be 
expected  physically  to  store  and  handle  such  articles, 
but  it  could  contract  with  the  printer  or  such  other 
agency  as  it  chose  to  keep  same. 

The  construction  we  have  placed  upon  the  statutes 
referred  to  in  your  letter  results  in  the  purchasing 
agent  letting  the  contract  for  printing  and  binding 
the  official  court  reports  of  the  appellate  courts 
but  the  supreme  court  controlling  the  matter  of  the 
printing  and  binding,  storage,  sale  and  distribution 
of  said  reports  in  all  other  respects.  This  situation 
is  not  out  of  harmony  with  the  general  theory  of  the 
law.  The  Judicial  department  of  the  government  is  an 
independent  branch  and  the  handling  of  its  own  printed 
decisions,  which  make  up  a large  part  of  the  law  which 
governs  the  citizens  of  the  state,  is  a natural  and 
necessary  Incident  of  its  function.  The  supreme  court 
is  the  over-all  superintending  authority  of  the  Judicial 
branch,  and  it  is  the  proper  authority  to  control  the 
distribution  and  sale  of  the  reports  of  all  the  appellate 
courts,  including  its  own  reports. 


Conclusion 

It  is,  therefore,  the  opinion  of  this  office  that: 

(1)  Sections  2080  and.  2081,  R.  S.  Mo.  1939  are  not  in 
force  and  effect,  having  been  repealed  by  implication 
by  the  Revenue  Act  of  1945  (pp.  1449  - 1456,  Laws  1945); 

(2)  Sections  2082,  2083  and  2085,  R.S.  Mo.  1939  are 
still  in  force  and  effect;  (3)  the  purchasing  agent 


. cannot  enter  Into  a contract,  for  printing  and  binding 
the  reports  of  the  appellate  courts  for  a longer 
period  than  the  period  of  the  appropriation  currently 
available  for  that  purpose j and  (4)  the  supreme 
court  may  contract  for  the  storage  and  distribution 
of  the  court  reports  of  the  appellate  courts  and  that 
the  contract  may  be  with  the  printing  company  if  the 
court  so  elects. 


Yours  very  truly. 


tfaRTCr  H.  KAY, 

Assistant  Attorney  General 


APPRO  VEX): 


J.  ' E.  TA*LbR,  ~~ 
Attorney  General. 
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DRAINAGE  DISTRICTS: 

LEVYING  OF  ADDITIONAL 
TAXES: 


County  courts  may  levy  additional  taxes 

to  pay  claims  against  the  district,  pro- 

0f  a11  levles  against  the 

^ JileJ.Soes  not  the  total  amount 

of  benefits  assessed. 


January  28,  1947 


Honorable  Edward  W.  Speisor 
Prosecuting  Attorney 
Char It oh  C o un t y 
Koytosvillo,  K i s a curl 


Dear  Sir: 


This  is  in  repl 


, , . your  lottor  of  January 

which  you  request  an  official  opinion  fru;  lv.;< 
tno  iollowing  statement  of  facts: 


t3us 


10,  1947,  in 
department  on 


Ad out  throe  years  ago  the  Loo  Bran ch 
Drainage  District  was  organized  u-\  Chari- 
ton bounty,  pursuant  to  the  author 5 tv 
contained  in  Chapter  79,  Article  3,  com- 
mencing with  Section  Ho,  12398  of  tho 
Missouri  Kevised  Statutes  Annotated* 

Ehoroupon  in  strict  accordance  with  tho 
procedure  outlined  in  Article  3,  the  cor- 
tract  for  tho  work  was  duly  lot  -and  thnro- 
a..  tor  completed.  The  construction  of  the 
drainage  ditch  was  duly  accosted  and  ©on- 
°y  fche  County  Court.  It  appears 
suat  taero  v/ac  not  sufficient  money  avail- 
able from  oaxes  levied  to  pay  tJio  con- 
tractor in  full,  and  they  still  o o him 


tho  amount  of  1700.00. 


has  compiled 


in  over" 


T.ij.0  contractor 


ra- 


with  tho  pro- 


visions of  tho  contract,  and  undoubtedly 
is  onti  olofc  to  tii.i s ) 3 n 1 on c o cl u 0 ii I;ri • 

TIno  County  Court  desires  tc  pay  him  this 
money  , out  are  hesitant  concern'*  ?•  tho 
proper-  procedure  for  raising  the  money 
vritu  which  to  mulco  the  payment , Bor  ds 
1,01,0  issued  in  this  case  and  have  all 
coon  sold,  and  the  procoods  of  tho  bonds 
a.no.  taxes  loviod  have  been  spont  • 

Tug  County  Court  has  instructed  mo  to 
request  an  opinion  from  you  as  to  whether 
or  not  undor.  the  circumstances  stated, 
ouoy  have  tno  authority  and  power  to  lovy 
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Hon.  Edward  W. 


an  additional  tax  in  accordance  with  tlio 
provisions  sot  forth  In  Section  12413  of 
said  Article  3,  or  possibly  under  some 
other  authority.  They  are  hesitant  about 
proceeding  unloss  they  have  an  opinion 
from  your  office  concerning  the  authority 
to  do  so.  It  is  my  opinion  that  thoy  havo 
this  authority  in  view  of  said  Section 
12413,  and  also  in  view  of  the  holding  of 
the  Court  in  Cliaridon  vs.  Fleming,  93 
Missouri  321," 


Section  12413,  11.  S.  it o,  1939,  to  which  you  rofor 
letter,  seems  to  be  the. authority  for  county  courts  to 
taxes  for  the  construction  of  drainage  districts.  This 


in  your 
levy 
soction 


reads  as  follows: 


"The  list  and  schedule  specified  in  section 
12412  shall  be  prepared  in  the  form  of  ft 
v/ell-bound  book  which  shall  bo  named  and 
indorsed  .*  drainage  tax  rocord  of  dra Inago 
district  number  of  county, 

Missouri,  ♦ Vlf  c'h  indorsement  shall  also 
bo  printed  or  written  at  tlio  top  of  each 
page  in  said  nook  and  tho  same  Shall  be 
signed  by  tho  county  clerk,  at touted  by  • 
tho  seal  of  tho  county  court  and  shall 
hereafter  remain  a -permanent  rocord  in  tho 
office  of  said  clerk.  In  case  tho  pro- 
ceeds of  tho  taxos  loviod  as  herein  pro- 
vided arc  not  sufficient  to  construct  tho 
improvements  as  described  in  the  roport 
of  the -viewers  and  engine or  as  confirmed 
by  tho  court,  then  the  court  shall  make, 
certify  and  provide  for  tho  col3.ec t ion  of 
such  additional  tax  lovios  as  arc  neces- 
sary to  complete  tho  improvement : Pro- 
vided , however,  that  the  aggregate  of  all • 
such  levies , exclusive  of  taxes  loviod 
for  interest  on  bonds,  does  not  exceed 
tho  total  benefits  assessed  and  confirmed. 
If  any  sun  bo  needed  to  pay  any  judgment 
against  tho  district  and  upon  tho  filing 
of  a certified  copy  of  said  judgment  with 
the  dork  of  tho  county  court,  it  shall  bo 
the  duty  of  the  county  court,  at  the  next 
term,  to  levy  sufficient  taxos  to  pay  tho 
same  and;  to  add  thereto  sufficient  taxes 
to  pay  the  interest  on  said  judgment. 

The  court  shall  levy,  certify  and  provide 
for  tho  collection  of  said  taxos  as  here- 
inbefore provided  and  shall  apportion 
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the  same  to  tho  la  ds  or  other  proporty 
In  proportion  to  the  original  assessment 
of  benefits,  but  not  in  oxcoss  tho roof, 
and  if  in  oxcoas  tho roof  then  in  such 
proportion  as  will  not,  with 'other  law- 
ful tax  levies,  made  and  eolloctod  bo  in 
oxcoss  of  tho  bonof its  reported  by  the 
viewers  and  confirmed  by  tho  court," 


abrogate 


Tho  only  limitation  in  this  section  seems  to  be  that  tho 
of  all  such  levies,  exclusive  of  taxes  levied  for 
interest  on  bonds,  'does  not  exceed  tho  total  bonof its  assessed 
and  confirmed,  I believe  this  question  has  boon  answered  a 
number  of . times  by  tho  Supreme  Court,  and  one  of  tho  latest 
cases  that  wo  find  wherein  it  was  under  discussion  is  the  case 
of  State  ox  rol,  Ross  v.  General  American  Life  Insurance  Com- 


pany, 85  S ,V; , (2d) 
quo s 1 1 on , referred 


G8,  l.c,  75,/  Tho 

to  two  other  case* 


D , D,  Mo,  8 of  Pemiscot  County  v.  Duncan,  08 


court,  in  discussing  this 
namely.  State  ox  rol* 


(2d)  679, 

and  Stato  ex  rcl.  Sturdivant  Sank  v.  Little  It  Ivor  D,  D,,  68 
S.W,  (2d)  671 j and  in  connection  with  this  discussion,  the 
court  said: 


" x-  * x-  In  both  of  those  cases  the  court 
had  occasion  to  say  that  under  section 
10759,  Pi,  S.  1929  (now  Section  12340,  R, 
S.  Ho.  1939),  and  under  tho  laws  of  Mis- 
souri drainage  districts  have  no  inex- 
haustible power  to  tax  but  are  res trie tod 
to  tho  amount  of  benefits  assessed,  and 
said  section  so  provides , x-  " 


Said  Section  12340,  R,  S.  Mo,  1939,  relates  to  drainage 
districts  organized  by  circuit  courts • Section  12413,  R*  S. 
Mo.  1939,  contains  similar  provisions,  and  it  relates  to 
drainage  districts  constructed  and  improved  by  county  courts. 
In  both  of  those  sections,  it  will  be  found  that  the  total 
benefits  assessed  and  confirmed  is  tho  maximum  amount  to 
which  courts  may  go  in  levying  taxes.  In  the  caso  of  State 
ex  rel,  Sturdivant  Bank  v.  Little  River  D.  D.,  68  S.W,  (2d) 
671,  l.c,  673,  tho  court  made  tho  following  statement  rela- 
tive to  thi3  question: 


" x-  -x  x-  Under  sections  10757  and  10701  (Mo, 
St,  Ann,  Sections  10757,  10781,  pp,  3484, 
3506),  If  tho  estimated  cost  of  construc- 
tion exceeds  the  total  assessed  benefits 
allowed  by  the  court  the  improvement  can- 
not bo  made  and'  the  district  must  bo  dis- 
solved, The  act  does  not  provide  for  now 
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or  supplemental  eon  of  It  assessments  there- 
after except,  on  certain  conditions,  under 
section  10790  (Mo.  St.  Ann,  Section  10790, 
p,  3518),  for  maintenance  uurpososj  or 
where,  because  of  a change  in  boundaries 
or  for  other  reasons,  the  plar  for  reclam- 
ation Is  changed.  Soe  sections  10784, 

10786,  10793  (no.  St.  Ann.  Sections  10784, 

10786,  10793,  pp.  3508,  3512,  3520) . In 
other  words,  the  rnefe  fact  that  the  total 
benefit  assessment  proves  inadequate  to 
finance  the  cost  of  construction  or  to 
pay  bonds  issued  for  that  purpose  w ill 
not  authorise  an  increase  in  the  assess- 
ment , 

"Section  10759  (Mo.  St.  Ann.  Section 
10759,  p,  3486)  requires  a total  or  aggre- 
gate tax  to  oe  levied  on  all  the  land  in 
the  district,  without  unnecessary  delay, 
of  such  portion  of  said  assessed  benefits 
as  the  board,  of . supervisors  shall  find 
necessary  to  pay  the  cost  of  constructing 
the  proposed  drainage  works  and  improve- 
ments, plus  10  per  cent,  for  emergencies. 

See  Klsborry  brain ago  Diet.  v.  ftinkelmeyer, 

278  Mo.  268,  275,  215  8 . 893,  895.-  This 

tax  is  apportioned  to  the  various  tracts 
of  land  in  the  district  according  to  the 
benefits  charged  to  each,  and  cannot  exceed 
tho  assessed  benefits , Section  10760  (Mo* 

St.  Ann, ^Section  10760,  p,  3488)  directs 
that  the  board  of  supervisors  * shall  each 
year  thereafter  determine,  order  and  levy 
the  amount  of  tho  annual  installment  of 
the  total  taxes  levied  under  the  preceding 
section, ' Hnder  section  10793  (Mo.  St* 

Ann,  Section  10793,  p.  3520) , if  the  ini- 
tial total  tax  lovy  made  pursuant  to  sec- 
tion 10759  is  found  to  bo  insufficient  to 
pay  the  cost  of  constructing  the  drainage 
improvement  contemplated  by  the  plan  for 
reclamation,  additional  levies  may  be  made 
for  that  purpose,  'provided,  the  total  of 
all  levies  of  such  tax  does  not  exceed  the 
total  amount'  of  benefits  assessed.'" 

We  think  the  language  of  tho  foregoing  statute  and  the 
rulings  of  £he  court  relating  to  this  question  clearly  demon- 
strate that  tho  county  court  may  levy  additional  taxes  neces- 
sary to  complete  tho  improvement,  provided  that  the  aggregate 
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of  all  levies,  exclusive  of  taxes  levied  for  interest  on  bonds 
does  not  exceed  the  total  benefits  assessed  and  confirmed. 

However,  from  a reading  of  said  Section  12415,  one  might 
bo  in  doubt  as  to  whether  the  provisions  of  that  soction,  fol- 
lowing the  part  which  provides  a method  for  paying  judgments, 
was  limited  to  paying  judgments  or  whether  it  was  meant  to 
Include  any  excess  cost  of  the  drainage  district  over  the 
estimated  cost.  The  section  provides  a method  for  paying 
judgments  if  the  claim  for  doing  the  drainage  work  is  unpaid 
and  has  been  reducod  to  judgment.  The  statute  roads : '".Upon 
the  filing  of  a certified  copy  of  said  judgment  :c-  -;*■  * it 
shall  be  the  duty  of  the  county  court  *-  # to  levy  suffici- 
ent taxes  to  pay  the  same  ”•  * * " 

"The  court  shall  levy,  certify  and  provide  for  the  col- 
lection of  said  taxes  as  hereinbefore  provided  and  shall  appor 
tion  the  same  to  the  lands  or  other  property  in  proportion  to 
the  original  assessment  of  benefits,  but  not  in  excess  there- 
of, *»  * By  using  the  above  term,  "as  hereinbefore  provided 
it  is  clear  that  reference  is  had  to  all  the  provisions  of  the 
section  that  precede  the  words  "as  hereinbefore  provided," 

It  would  seem,  therefore,  to  follow  that  * the  soction  means 
that  -the  county  court  shaL  1 follow  the  procedure  set  forth 
by  the  statute  as  it  appears  in  that  part  thereof  before  the 
words  "as  hereinbefore  provided,"  This  is  true  regardless  of 
whether  it  is  to  raise  the  additional  money  to  pay  a judgment 
or  to  pay  drainage  expenses  that  have  not  been  reduced  to 
judgment. 

The  statute  then  provides  that  the  additional  taxes  so 
raised  shall  bo  apportioned  to  the  property  in  proportion  to 
the  original  assessment.  It  says?  "The  court  x a shall 
apportion  the  same  to  the  lands  or  other  property  in  propor- 
tion to  the  original  assessment  of  benefits,"  If  it  roforred 
to  paying  off  in  that  way  only  those  drainage  expenses  that 
had  been  reduced  to  judgment,  it  would  have  so  stated.  The 
words  used  are  inconsistent  with  the  limitation  to  pay  only 
that  part  of  the  excess  expenses  that  have  been  reduced  to 
judgment. 

If  the  cost  of  the  construction  is  more  than  the  esti- 
mated cost,  the  statute  permits  the  court  to  make  the  levy  to 
moot  it,  provided  that  such  additional  levy  coupled  with  other 
lawful  tax  levies  are  not  "in  excess  of  the  benefits  reported 
by  the  ro viewers  and  confirmed  b y the  court," 
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CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  tho 
county  court  may  levy  a tax,  in  addition  to  the  tax  necessary 
to  retire  the  bonds  Issued  for  the  improvement  of  a drainage 
district,  provided  it  is  necessary  to  make  such  levies,  and 
providing  that  the  aggregate  of  all  the  levies  against  the 
district,  exclusive  of  taxes  levied  for  interest  on  tho  bonds, 
does  not  oxceod  the  total  benefits  assessed  and  confirmed. 


Respectfully  submitted. 


APR ROVED : 


TYRE  XI.  EURTON 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


ROADS _ AND  BRIDGES: 
TAXATION : 
TOWNSHIPS: 


Maximum  tax  levy  for  township  expense  is  20$i  per  $100 
valuation,  but  when  levies  for  county  purposes  and  town- 
ship expense  total  more  than  maximum  levy  provided  in  Sec 
11,  Art.  X,  of  Constitution,  $0%  of  tax  is  paid  to  county 
and  20 % to  township.  Tax  levy  authorized  by  Sec.  S529,  . 
H.C.S.H.B.  7&4,  in  addition  to  tax  levy  authorized  by 
Sec.  ££20,  H.C.S.H.B.  79&. 


April  IS,  1947 
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Honorable  Edward  ¥•  Speiser 
Pro se cubing  Attorney 
Chariton  County 
I<  ey t e s vi  1 1 e , M s sour i 


Bear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department,  and  reading  as  follows: 

"I  will  appreciate  an  opinion  from  your  of- 
fice ori  the  following  proposition: 

"There  seems  to  be  considerable  .confusion 
in  the  minds  of  the  various  Township  Boards 
of  this  county  concerning  the  limits  of  tax- 
ation imposed,  on  these  respective  adminis- 
trative bodies  by  the  new  Constitution  and 
the  laws  enacted  since  its  adoption. 

"The  Township  organizations  are  particular- 
ly concerned  to  knot1  the  limits  of  the  levy 
that  the  respective  boards  may  make  for 
raising  taxes  for  general  township  purposes. 

The  levy  made  by  the  County  Court  in  this 
county  for  general  purposes  is  forty  cents 
on  the  7100.00  assessed  valuation.  Some  of 
the. Township  Boards  in  this  county  state 
that  their  current  needs  for  general  township 
purposes  will  require  as  high  as  a fifty  cent 
levy  in  their  townships  in  order  to  raise 
such  taxes  to  take  care  of  their  current  needs. 

In  fact,  some  of  them  have  already  made  fifty- 
cent  levies.  The  combined  levies,  therefore, 
would  be  ninety  cents  for  general  County  and 
Township  purposes.  Would  these  be  valid 
levies?  If  the  Boards  can’t  legally  make  such 
levies,  could  they  be  legally  made  by  the  sen- 
timent of  the  voters?  Section  11047  of  Mis 
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sourl  Revised  Statutes  Annotated  - Re- 
enacted Laws,  1945,  states  that  the  com- 
bined rate  for  both  county  and  township 
shall  not  exceed  the  maximum  rate  pro- 
vided bjr  the  Constitution.  Does  this  mean 
the  maximum  rate  set  out  in  Section  11, 

Article  10  of  the  Constitution,  or  does  it 
refer  to  Section  26.B  and  26c  of  Article  6, 
or  possibly  some  other  section?  If  it  re- 
fers to  the  first  referenced  section,  does 
it  mean  that  in  this  county  where  there  is 
a levy  of  forty  cents  for  county  purposes, 
that  the  township  would  be  limited  to  ten 
cents  for  general  township  purposes? 

’'Also,  I wish  to  refer  you  to  Section  2529, 
M.R.S.A.  - House  Bill  No.  7^4  - Re-enacted 
Lav/s,  1945.,.  This  section  provides  that  by 
the  majority  of  the  qualified  voters  voting, 
in  any  general  road  district  an  additional 
levy  of  thirty-five  cents  may  be  had  for 
road  and  bridge  purposes.  I assume  this  is 
in  addition  to  the  thirty-five  cents  levy 
the  Board  may  make  as  provided  by  Section 
2320  M.R.S.A.  Is  this  assumption  correct? 

"In  general,  we  would  like  to  have  a state- 
ment of  the  laws  concerning  the  townships’ 
rights  and  limitations  in  regard  to  the  levy- 
ing of  taxes  for'  general  purposes,  and  also, 
for  road  and  bridge  purposes. 

"We  have  endeavored  to  find  a solution  from 
a Careful  study  of  the  provisions  of  the  new 
Constitution  and  the  various  laws  enacted 
pursuant  thereto,  but  we  have  been  unable  to 
arrive  at  any  positive  conclusion.  Your  help 
in  straightening  out  these  matters  in  our 
minds  will  be  greatly  appreciated. 

"Due  to  the  fact  that  these  matters  concern 
every  taxpayer  in  this  county,  I would  like 
to  have'  an  early  reply," 

Section  13935  of  House  Bill  Wo.  904  of  the  63rd  General 
Assembly  provides  as  follows: 

"The  township  board  of  directors  shall,  an- 
nually, not  less  than  twenty  nor  more  than 
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' sixty  days  prior  to  the  first  day  of  Sep- 
tember, make  out  and  file  with  the  clerk 
of  the  county  court  of  their  county  an 
, estimate  of  the  amount  of  money  required 

to  defray  the  expenses  of  said  township 
during  the  next  ensuing  year.  Said  esti- 
mate shall  be  signed  by  the  president  and 
attested  by  the  clerk  of  the  board.  The  ■ 
clerk  of  the  county  court  shall  cause  the 
same  to  be  placed  on  the  tax  books  of  said 
township:  Provided  that  the  amount  of  such 

expenses  shall  not  exceed  in  any  one  year 
twenty  cents  on  the  hundred  dollars  as- 
sessed valuation  of  the  taxable  property 
within  said  township," 

Section  11047  of  House  Committee  Substitute  for  House  Bill 
No,  46 S of  the  63 rd  General  Assembly  provides  as  follows: 

?fIn  all  counties  in  this  state  which . have 
now  or  may  hereafter  adopt  township  or- 
ganization, if  the  amount  of  revenue  de- 
sired and  estimated  by  the  county  court 
for  county  purposes  and  the  amount  desired 
and  estimated  by  any  township  board  for 
township  purposes  shall  together  exceed  the 
rate  per  cent  on  the  one  hundred  dollars 
valuation  allowed  by  Section  11  of  Article 
X of  the  Constitution  of  Missouri  ’for  coun- 
ty purposes,1  then  it  shall  be  the  duty  of 
the  county  court  to  apportion  the  tax  ’for 
county  purposes’  between  the  county  organi- 
zation and  the  township  organization  in  the 
following  manner,  to  wit:  Eighty  per  cent 
of  the  taxes  which  may  be  legally  levied 
’for  county  purposes’  shall  be  apportioned 
to  the  county  organization  for  county  pur- 
poses, and  twenty  per  cent  of  such  taxes 
shall  be  apportioned  to  the  township  organ- 
ization for  the  purposes  provided  by  Sec- 
tion 139^0  of  the  township  organization  law, 
as  specified  by  the  township  board;  but  the 
combined  rate  for  both  the  county  and  town- 
ship organizations  shall  not  exceed  the 
maximum  rate  provided  by  the  Constitution." 

These  two  sections  provide  that  (1)  the  township  board  shall 
make  its  estimate,  which  estimate  shall  not  require  a tax  levy 
in  excess  of  twenty  cents  per  one  hundred  dollars,  and  (2)  that 
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if  the  total  of  the  levy  for  county  purposes  levied  by  the 
county  court  plus  the  tax  levy  required  by  the  estimate  of 
the  township  board  exceeds  the  limit  set  by  Section  11  of 
Article  X of  the  Constitution,  the  maximum  rate  allowed  by 
Section  11  of  Article  X of  the  Constitution  shall  be  levied 
and  eighty  per  cent  of  such  levy  shall  go  to  the  county  and 
twenty  per  cent  to  the  township. 

In  Chariton  County,  if  the  county  court  levies  forty 
cents  per  one  hundred  dollars  .and  the  various  township  boards 
wish  to  levy  more  than  ten  cents  per  one  hundred  dollars  for 
township  expenses,  the  maximum  levy  will  have  to  be  made  by 
the  county  court,  that  is,  a levy  of  fifty  cents  per  one  hun- 
dred dollars,  the  maximum  allowed  by  Section  11  of  Article  X 
of  the  Constitution,  of  which  eighty  per  cent,  or  forty  cents 
per  one  hundred  dollars,  will  go  to  the  county,  and  twenty  per 
cent,  or  ten  cents  per  one  hundred  dollars,  will  go  to  the 
toivnship  for  its  expenses. 

We  are  unable  to  find  any  authority  in  the  Constitution 
or  laws  of  this  state  for  an  increase  of  tax  rates  for  township 
expenses,  by  election  or  otherwise,  over  the  rates  allowed  by 
Section  139^5  of  House  Hill  No.  904  and  Section  11047  of  House 
Committee  Substitute  for  House  Bill  Ho.'  46$. 

Your  question  regarding  Section  £>529  of  House  Committee 
Substitute  for  House  Bill  No.  7$4  of  the  63rd  General  Assembly 
is  answered  by  an  official  opinion  of  this  department  rendered 
under  date  of  February  4,  1947,  to  Herbert  8.  Brown,- a copy  of 
which  opinion  we  are  enclosing. 

We  are  also  enclosing  copies  of  official  Opinions  of  this 
department  rendered  under  date  of  Hay  1,  194.5 , ho  R.  Kip  Briney, 
March  21,  1947,  ho  Roy  3.  Miller,  and  March  24,  1947,  to  Herbert 
3.  Brown,  in  answer  to  your  request  for  a statement  as  to  the 
laws  concerning  taxes  for  road  and  bridge  purposes. 


CONCLUSION 


It  is  the  opinion  of  this  department: 

(1)  That  Section  I39S5  of  House  Bill  Ho.  904  of  the  63rd 
General  Assembly  sets  a maximum  tax  levy  of  twenty  cents  per  one 
hundred  dollars  valuation  for  township  expenses,  and  that  under 
the  provisions  of  Section  11047  of  House  Committee  Substitute 
for  House  Bill  No.  463  of  the  63rd  General  Assembly,  if  the  tax 
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levy  for  county  purposes  and  the  tax  for  township  expenses 
total  more  than  the  constitutional  limit  as  set  out  in  Sec- 
tion 11  of  Article  X of  the  Constitution,  taxes  collected 
from  the  maximum  levy  for  county  purposes  shall  be  paid, 
eighty  per  cent  to  the  county  and  twenty  per  cent  to  the 
township;  and 

(2)  That  a tax  levy  authorized  by  Section  3529  of  House 
Committee  Substitute  for  House  Bill  No*  7$4  is  in  addition  to 
the* tax  levy  authorized  by  Section  8820  of  House  Committee 
Substitute  for  House  Bill  No.  793  of  the  63rd  General  Assembly* 


Respectfully  submitted, 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 


AP  "'ROVED  i 


*t.  E.  TAYLOR 
Attorney  General 


GJJBjHR 


.^rilCLES:  : lie  ability  of  Motor  Vehicle*  Safety  Responsibility 

Act  to  taxicabs. 


July  IS,  1947 


Mr t Kinkle  Stabler,  Supervisor 
Motor  Vehicle  Registration  Unit 
Division  of  Collection 
Department  of  Revenue 
Jefferson  City,  Missouri 


Dear  Sir; 


Reference  io  made  to  your  inquiry  of  recent  date,  request- 
ing an  official  opinion  of  this  office,  and  reading  as  follows: 

"Will  you  please  give  this  Department  ait  opin- 
ion on  the  following  questions. 

\ 

"Under  the  laws  of  this  State,  are  taxicabs 
classed  as  common  carriers?  If  so,  aro  they 
liable  under  the  pro visions  of  House  Dill  Wo. 

317?" 


We  are  further  informed  that  your  first  question  is  to  be 
answered  in  the  light  of  the  following  exemption  clause  found 
as  a part  of  subsection  (b)  of  Section  8470»15j  Ho.  it.  C.  A., 
forming  a part  of  the  Motor  Vehicle  Safety  Responsibility  Act: 

r,(b)  Notwithstanding  anything  else  herein 
contained,  this  Act  shall  not  apply  with  re- 
spect to  any  motor  vehicle  owned  by  the  United 
States,  the  State  of  Missouri,  or  any  politi- 
cal subdivision  of  this  State,  or  any  munici- 
pality therein,  nor  shall  this  Act  apply  to 
any  common  carrier  or  contract  carrier  whose 
operations  are  sub  ject  to  the  .jurisdiction  of 
and  are  regulated  py~tVje  Interstate  Commerce 
CoivflisBion  or  ‘the  Public  Service  (Commission  "of 
E3.S sourl . or  by  regulatory  ordinances  of  the 
muni c i palltT e s served  fey  such  common  “or  con- 
tract carrier,  and  which  eFaTlHRa ve  satisiTed 
any  applicable  requirements  concerning'  bond. 
Insurance  or  proof  of  financial  responsibility 
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imposed  by  the  regulatory  authority  having 
.-jurisdiction  over  tli e~  carrier * s pperati ons ♦ 

(Emphasis  ours.  5 

The  Rotor  Vehicle  Safety  Responsibility  Act  does  not  con- 
tain within  itself  a definition  of  the  phrase  "common  carrier»w 
&ef  therefore,  must .look  to  the  general  law  of  the  state  to 
determine  the  meaning  to  be  accorded  thereto.  Ue  quote  from 
State  ex  rel,  Anderson  v.  '^itthaus,  102  S.  A.  (2d)  99,  1*  c. 

101 ? wherein  the  Supreme  Court  of  Missouri  promulgated  the  fol- 
lowing definition; 

"In  State  ex  rel,  v.  Public  Service  Commis- 
sion, 275  Mo,  4&3,  205  S.  \v.  36,  42,  18  A.L.E. 

754,  the  following  from  1 ifyman  on  Public 
Service  Corporations,  227,  was  quoted  with  ap- 
proval: ’ The  fundamental  characteristic  of  a 

public  calling  is  indiscriminate  dealing  with 
the  general  public.  As  Baron  Alder son  said 
in  the  leading  case:  "Everybody  who  under- 
takes to  carry  for  any  one  who  asks  him  is  a 
common  carrier.  The  criterion  is  whether  he 
carries  for  particular  persons  pnly,  or  whether 
he  carries  for  every  one.  If  a man  holds  him- 
self out  to  do  it  for  every  one  who  asks  him, 
he  is  a common  carrier;  but  if  he  does  not  do 
it  for  every  one,  but  carries  for  you  and  me 
only,  that  is  a matter  of  special  contract.” 

This  regular  course  of  public  service  without 
'respect  of  persons  makes  out  a plain  case  of 
public  profession  by  reason  of  the  inevitable 
inference  which  the  general  public  will  put 
upon  it.  * * * ” 

Neither  does  the  Motor  Vehicle  :>afety  Responsibility  Act 
define  the  term  "taxicab.”  However,  in  the  Public  Service  Com- 
mission Act,  particularly  Section  5720,  subsection  (d),  Mo.  fi,3,A 
we  find  the  following: 

”(d)  The  term  ’taxicab,’  when  used  in  this 
article,  shall  ntean  every  motor  vehicle  desig- 
nated and/or  constructed  to  accommodate  and 
transport  passengers,  not  more  than  five  in 
number,  exclusive  of  the  driver,  and  fitted 
with  taximeters  and/or  using  or  having  some 
other  device,-  method  or  system,  to  indicate 
and  determine  the  passenger  fare  charged  for 
distance  traveled,  and  the  principal  opera- 
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tions  of  which  taxicabs  are  confined  to  the 
area  within  the  corporate  limits  of  cities  of 
the  3tate  and  suburban  territory  as  herein 
defined." 

Under  “Section  5721,  Mo.  It.b.A.,  taxicabs,  as  above  defined, 
are  exempted  from  the  provisions  of  the  Tublic  Service  Commission 
Act  and  arc  relieved  from  the  control  and  supervision  of  that 
body.  This  section  reads,  in  part,  as  follows: 

,rThe  provisions  of  this  article  shall  not  ap- 
ply to  any  motor  vehicle  of  a carrying  capac- 
ity of  not  to  exceed  five  persons,  or  one  ton 
of  freight,  whon  operated  under  contract  with 
the  federal  government  for  carrying  the  United 
States  mail  and  when  on  the  trip  provided  in 
said  contract;  * * * nor  taxicab , as  herein 
defined;  * * ( impha si's"  ours . ) 

This  exemption  was  upheld  by  the  Kansas  City  Court  of  Ap- 
peals in  the  recent  case  of  St  te  ex  rel.  Crown  Coach  Co.  v.  Pub- 
lic Service  Commission,  1&5  S,  W.  (2d)  347.  he  quote  therefrom, 
1.  c.  357: 

•'It  is  evident  that  under  Section  5720(d), 

R.S.  I*o. v 1939,  motor  vehicles  of  the  type 
therein  described  and  used  for  hire  as  com- 
mon carriers  are  either  ’taxicabs*  or  they 
are  not  ’taxicabs’,  depending  on  the  loca- 
tion of  their  principal  operations.  Under 
the  evidence  in  this  case  the  motor  vehicles 
in  question  were  common  carriers  for  hire, 
bee  State  ex  rel,  Andorson  v.  Viittliaus , 340 
Mo.  1004,  102  S.  iv • 2d  99.  To  determine  the 
jurisdiction,  if  any,  of  the  Public  Service 
Commission  over  such  vehicles  of  the  type 
described,  when  used  for  hire  as  common  car- 
riers. as  in  the  instant  case,  the  statutory 
test  is  whether  the  ’principal  operations’ 
of  the  same  are  ’confined  to  the  area  within 
the  corporate  limits  of, cities  of  the  state 
and  suburban  territory  as  herein  defined. ’ 

If  the  facts  show  all  the  elements  of  such 
exemption  to  exist,  then  no  part  of  Article 
&,  Chapter  35,  H.b.  Mo.  1939,  applies  to  such 
carriers  and  the  Public  service  Commission 
has  no  power  or  jurisdiction  over  them.  If 
the  facts  show  any  element  of  exemption  lack- 
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ing.,  then  such  vehicles  are  within  the  pur- 
view of  Section  5720(b)  and  5725,  which 
statutes  and  all  other  applicable  provisions  , 

of  said  article  affect  such  vehicles',  and 
the  jurisdiction  of  the  Public  Service  Com- 
mission would  obtain.0 

From  the  foregoing,  it  appears  that  the  question  of  whether 
or  not  a particular  operation  is  or  is  not  common  carriage  is 
one  of  fact  to  be  determined  in  accordance  with  the  statutory 
regulations’.  If  a particular  vehicle  is  found  to  be  a taxicab, 
as  defined  in  the  Public  Service  Commission  Act,  it  is  not  aub-r 
ject  to  regulation  by  that  body.  If  not  so  found’,  it  is  sub- 
ject to  their  regulation*,  as  was  pointed  out  in  the  case  last 
cited,  supra. 

Referring  again  to  Section  3470;  15,  Mo;  R.S’.A;  , contain- 
ing the  exemption  relative  to  the  Motor  Vehicle  Safety  Responsi- 
bility Act,  it  will  be  noted  that  all  operations  which  are  sub- 
ject to  regulation  and  supervision  by  the  Public  Service  Com- 
mission have  been  exempted  from  the  provisions  of  the  act. 

This  by  reason  of  the  fact  that  all  such  regulated  operations 
include  as  a part  thereof  requirements  for  posting  evidence  of 
financial  responsibility  equivalent  to  or  greater  than  those 
imposed  under  the  Motor  Vehicle  Safety  Responsibility  Act^  To 
require  further  evidence  of  financial  responsibility  under  the 
latter  act  would  amount  to  an  unjust  hardship  upon  those  car- 
riers previously  having  filed  proof  of  financial  responsibility 
with  the  Public  Service  Commission,  in  that  a duplication  would 
result* 

However*  you  will  also  note  that  a further  exemption  ob- 
tains on  behalf  of  those  common  carriers  who  are  subject  to  the 
jurisdiction  of  and  are  regulated  by  ordinances  of  municipali- 
ties served  by  such  carriers,  arid  which  have  in  fact  satisfied 
applicable  requirements  concerning  bonds,  insurance  or  proof 
of  financial  responsibility;  - Under  the  provisions  of  Section 
5721.  Mo*  Tt.bkAi,  the  right  of  municipalities  to  regulate  its 
public  highways  has  been  specifically  recognized.  v;e  quote, 
in  part,  from  that  section: 

I 

n * * * No  provision  of  this  article  shall  be 
so  construed  as  to  deprive  any  county  or  mu- 
nicipality within  this  state  of  the  right  of 
police  control  over  the  use  of  its  public  high- 
ways, * * * fl 

Also,  in  construing  the  exemption  afforded  taxicabs  under 
the  Public  Service  Ooffimission  Act,  the  Kansas  City  yourt  of 
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Appeals  said  in  State  ex  rel.  v.  Public  Service  Commission,  135 
3.  J.  (2d)  347,  1,  c.  357: 

"The  exemption  of  ’taxicabs'  from  the  regu- 
lation and  jurisdiction  of  the  Public  Ser- 
vice Commission  under  Section  5721  has  other 
purposes  than  those  personal  to  the  opera- 
tors of  that  type  of  service.  No  doubt  one 
main  purpose  was  to  allow  for  the  local  regu- 
lation of  such  carriers  by  the  municipality 
involved.  * & 

It  is  a matter  of  common  knowledge  that  many  municipalities 
have  ordinances,  regulatory  of  the  operations  of  taxicabs  and 
other  common  carriers,  which  incorporate  requirements  respecting 
bonds,  insurance  or  proof  of  financial  responsibility.  Again, 
this  remains  a question  of  fact  to  be  determined  in  each  par- 
ticular instance. 

The  general  purpose  of  the  motor  Vehicle  Safety  Responsi- 
bility Act,  in  one  phase,  seems  to  be  that  persons  operating 
motor  vehicles  shall  be  required,  under  certain  circumstances, 
to  furnish  evidence  of  financial  responsibility  in  one  of  the 
several  ways  provided  therein,  and  that  there  has  been  exempted 
from  the  act  those  motor  vehicles  which  are  operated  tinder  the 
jurisdiction  of  regulatory  bodies  who  have  the  authority  to, 
and  in  fact  have  imposed  as  a condition  precedent  to  such  opera- 
tions a requirement  that  such  operators  furnish  equivalent  or 
greater  proof  of  financial  responsibility  than  is  required  by 
the  Motor  Vehicle  Safety  Responsibility  Act  itself.  Of  course, 
such  exemption  is  extended  only  to  those  who  have  actually  com- 
plied with  such  regulatory  requirements. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  motor  vehicles 
the  construction  and  operation  of  which  are  not  such  as  to  con- 
stitute them  "taxicabs”  within  the  meaning  ox  the  Public  Service 
Commission  Act,  but  which  in  fact  are  commonly  known  as  taxicabs 
and  the  operations  of  which  are  such  as  to  place  them  within  the 
jurisdiction  of  the  Public  Service  Commission,  are  exempt  from 
the  provisions  of  the  Rotor  Vehicle  Safety  Responsibility  Act, 

We  are  further  of  the  opinion  that  motor  vehicles  operated 
as  taxicabs  within  the  meaning  of  that  term  as  defined  in  the 
Public  Service  Coni  ission  Act,  but  which  arc  exempted  therefrom, 
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but  the  operations  of  x/hich  are  subject  to  regulation  by  munici- 
pal authorities,  are  also  exempted  from  the  provisions  of  the 
Motor  Vehicle  Bafety  Responsibility  Act  if  such  municipal  regu- 
lations include  proof  of  financial  responsibility  and  such  re- 
quirement is  in  fact  complied  with. 


Respectfully  submitted, 


WILL  F.  BERRY,  Jr, 
Assistant  Attorney  General 


■APPROVED: 


ST  TAYLOR 
Attorney  General 
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MOTOR  VEHICLES:  (1)  "Bookmobiles”  owned .by  County  Library  Districts 

exempt  from  provisions  of  motor  vehicle  registration 
and  licensing  provisions;  (2)  type  of  license  re- 
quired of'  persons  employed  to  operate  "Bookmobiles." 


August  27,  1947 


Mr,  Hinkle  Statler,  Supervisor 
Motor  Vehicle  Registration 
Division  of  Collection 
Department  of  Revenue 
Jefferson  City,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  request  of  recent  date  for  an 
official  opinion  of  this  department,  reading  as  follows: 

"numerous  inquiries  are  being  received  in 
this  office  with  reference  to  the  necessity 
of  Bookmobiles,  used  by  County  Library  Dis- 
tricts, to  comply  with  the  registration  and 
licensing  provisions  of  the  Missouri  Motor 
Vehicle  Laws,  V,e  request  an  official  opin- 
ion upon  this  question, 

"We  would  also  like  to  be  advised  as  to  the 
' type  of  license  that  should  be  obtained  by 
the  operators  of  such  motor  vehicles." 


I. 

The  motor  vehicles  referred  to  in  your  letter  of  Inquiry 
are  those  owned  and  operated  by  County  Library  Districts  for 
the  purpose  of  distributing  books  to  rural  subscribers.  They 
are  generally  of  a van  type  body,  equipped  with  suitable  book 
shelving,  mounted  upon  a light  truck  or  passenger  automobile 
chassis.  Such  vehicles  belong  to  the  County  Library  Districts 
of  the  various  counties  wherein  such  districts  have  been  estab- 
lished under  the  provisions  of  Article  6,  Chapter  110,  R.  3, 

Mo.  1939.  ■ 

A brief  discussion  of  the  nature  of  such  County  Library 
Districts  is  deemed  pertinent  for  reasons  which  will  appear  sub- 
sequently. 
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The  provisions  of  Article  6,  Chapter  110,  R.  3.  Mo.  1939, 
referred  to,  in  effect,  provide  for  the  establishment  of  County 
Library  Districts  upon  petition  and  election  by  the  inhabitants 
of  such  proposed  districts.  Sueh  districts,  when  established, 
are  under  the  control  and  supervision  of  a County  Library  Board 
of  five  members,  consisting  of  the  County  Superintendent  of 
Schools,  who  serves  ex  offipio,  and  four  other  members  appointed 
by  the  County  Court.  Library  Districts,  so  established,  are 
by  statute  described  as  corporate  bodies,  with  power  to  sue  and 
be  sued,  and  with  authority  to  acquire  and  hold  both  real  and 
personal  property. 

With  particular  reference  to  the  use  of  "Bookmobiles," 
Section  14775,  R*  3,  Mo.  1939,  specifically  requires  that  the 
services  of  the  library  maintained  in  such  districts  be  freely 
accessible  to  all  residents  thereof  through  branches,  stations, 
travelling  libraries  and  book  wagons.  From  the  foregoing,  it 
is  clear  that  such  County  Library  Districts  not  only  have  the 
power  to  acquire  and  make  use  of  ^'Bookmobiles but,  in  accord- 
ance with  the  spirit  of  the  statutory  enactments,  they  should 
do  so  in  proper  cases  in  order  to  render  the  services  of  the 
library  available  to  all  of  the  inhabitants. 

Turning  now  to  the  provisions  of  Section  3374,  found  as  a 
part  of  Article  1,  Chapter  45,  R*  3,  Mo,  1939,  relating  to 
registration  and  licensing  of  motor  vehicles,  your  attention  is 
directed  to  the  following  portion  thereof: 

" * * * and  all  other  motor  vehicles  owned  by 
municipalities,  counties  and  other  political 
subdivisions  of  the  state  shall  be  exempt  from 
the  provisions  of  this  article  requiring  regis- 
tration, proof  of  ownership  and  display  of 
number  plates:  Provided,  however . that  there 
shall  be  displayed  on  each  side  of  such  motor 
vehicle,  in  letters  not  less  than  3 inches  in 
height  with  a stroke  of  not  less  than  3/3  of 
an  inch  wide,  the  name  of  such  municipality, 
county  or  political  subdivision,  the  depart- 
ment thereof,  and  a distinguishing  number. 

$ sj*  )>:ff  , 

It  then  becomes  germane  to  a consideration  of  your  Inquiry 
to  determine  whether  or  not  "Bookmobiles"  owned  and  operated  as 
described  above  are  exempt  under  the  provisions  quoted.  If  so, 
it  must  be  by  reason  of  their  ownership  by  a "political  subdivi- 
sion of  the  state." 
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The  term  "political  subdivision  of  the  state,"  in  general, 
is  defined  as  follows: 

"A  subdivision  of  a state  to  which  has  been 
delegated  certain  functions  of  local  govern- 
ment.” 49  C.  J.,  page  1077. 

We  do  not  find  a definition  of  this  phrase  in  any  appel- 
late court  decision  of  Missouri  defining  the  term  in  its  gen^ 
eral  sense*  Wp  are  familiar  with  the  many  cases  decided  under 
the  provisions  of  Section  12,  Article  VI,  of  the  Constitution 
of  1&75,  giving  appellate  jurisdiction  to  the  Supreme  Court 
"in  cases  where  a county  or  other  political  subdivision  of  the 
State  * * * is  a party,”  and  which  hold  that  school  districts, 
levee  districts,  drainage  districts,  etc*,  are  not  comprehended 
within  the  term  as  used  in  that  constitutional  provision. 

However,  we  believe  that  the  Supreme  Court  itself  has  In-* 
dicated  that  such  subsidiary  governmental  subdivisions  are 
"political  subdivisions  of  the  state”  in  a general"  sense.  That 
this  is  true  appears  in  Bushnell  v.  Drainage  District,  102  S.  W. 
(2d)  371,  1.  c.  #74,  wherein  the  court  said,  quoting  approvingly 
from  Wilson  v.  Drainage  & Levee  District,  139  3.  W*  136,  1.  c. 
140:  * 

" * * * ’the  words  "other  political  subdivi- 
sions of  the  state,”  as  used  in  section  12, 
art*  6,  following  as  they  do  the  word  "county,” 
mean  such  political  subdivisions  as  may  be 
created  having  powers  similar  to  those  of  a 
county,  and  do  not  refer  to  townships,  school 
districts,  levee  districts,  drainage  districts, 
and  such  like  minor  political  subdivisions  of 
the' state.’  See,  also,  Chilton  v.  Drainage 
District  Wo*  3 of  Pemiscot  County,  332  Mo. 

1173,  61  S.  W.  (2d)  744.° 

Therefore,  we  do  not  believe  that  these  cases  are  authority 
for  holding  that  townships,  school  districts,  levee  districts, 
etc.,  may  not  be  "political  subdivisions  of  the  state”  in  the 
general  sense,  biit  rather,  on  the  contrary,  that  they  are  "politi 
cal  subdivisions  of  the  state.” 

That  the  General  Assembly  has  considered  school  districts, 
at  least,  to  be  "political  subdivisions  of  the  state”  within  the 
exemption  provision  quoted  from  Section  3374,  fU  S*  Mo.  1939, 
supra,  appears  by  reason  of  the  incorporation  therein  of  further 
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provisions  relating  to  the  issuance  of  a particular  type  of 
plates  to  be  used  on  motor  vehicles  for  the  transportation  of 
school  children. 

Further,  viewing  the  powers  of  tiie  County  Library  Districts 
in  the  light  of  the  general  definition  of  the  phrase  ’’political 
subdivisions  of  the  state,”  it  seems  to  us  that  such  districts 
are  to  be  included  within  the  meaning  of  the-  exemption  statute 
quoted.  We,  therefore,  reach  the  conclusion  that  they  are  exempt 
from  the  statutes  relating  to  registration,  proof  of  ownership 
and  display  of  number  plates. 


II. 

With  respect  to  the  second  question  which  you  have  proposed, 
your  attention  is  directed  to  the  following  definitions,  found  as 
a part  of  Section  $367,  R.  3.  Mo.  1939 t 

” * * * f Chauffeur* T An  operator  (a)  who 
operates  a motor  vehicle  in  the  transporta- 
tion of  persons  or  property , and  who  receives 
compensation  for  such  service  in  wages,  sal- 
ary, commission  or  fare,  or  (b)  who  as  owner 
or  employee  operates  a motor  vehicle  carrying 
passengers  or  property  for  hire.  * * * 

’Registered  operator,’  An  operator,  other 
than  a chauffeur,  who  regularly  operates  a 
motor  vehicle  of  another  person  in  the  course 
of,  or  as  an  incident  to  his  employment,  but 
whose  principal  occupation  is  not  the  oper- 
ating of  such  motor  vehicle,  * * 

From  the  foregoing , you  will  perceive  that  the  type  of  li- 
cense required  by  the  drivers  of  such  motor  vehicles  1 will  depend 
upon  the  nature  of  the  employment*  If'  the  driving  of  the  "Book- 
mobile’’ is  merely  incident  to  employment  as  a Librarian  or 
Assistant  Librarian,  such  persons  will  be  required  to  have  a 
Registered  Operator’s  license*  If,  on  the  other  hand,  such  per- 
sons are  primarily  hired  as  drivers,  then  they  necessarily  must 
obtain  Chauffeur  * licenses* 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  ’’Bookmobiles” 
owned  and  operated  by  County  Library  Boards  on  behalf  of  County 


-5' 


Mr.  -Hinkle  Statler 


Library  Districts  are  exempt  from  the  provisions  of  the  motor 
vehicle  laws  of  Missouri  relating  to  the  registration,  proof  of 
ownership  and  display  of  number  plates. 

We  are  further  of  the  opinion  that  persons  employed  by 
County  Library  Boards  as  Librarians  or  Assistant  Librarians,  and 
who  drive  "Bookmobiles’'  incident  to  the  discharge  of  their  du- 
ties as  such  Librarians  or  Assistant  Librarians,  are  required  to 
obtain  Registered  Operators’  licenses. 

We  are  further  of  the  opinion  that  persons  employed  by  Coun- 
ty Library  Boards  and  whose  primary  employment  is  for  the  driv- 
ing of  a "Bookmobile”  are  required  to  obtain  Chauffeurs’  licenses 


Respectfully  submitted, 


Assistant  Attorney  General 


APPROVED: 


J.  E'.  TAYL6u  “ 
'Attorney  General 
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MAGISTRATE  COURTS:  Distribution  of  Oosts  and  fines  in  criminal 

cases. 


Honorable  Taylor  b,  Strubinger 
Magistrate  District  No.  2 
32  A So,  Central  Avenue 
Clayton,  Missouri 

Dear  Sin 


Your  request  for  an  official  opinion  directed  to  Mr,  Drake 
Watson,  Assistant  Attorney  General  has  beon  assigned  to  me  for 
reply.  Your  request  reads: 

"Pleas©  advise  if  all  Criminal  Costs  and 
fines  are  payable  to  the  County  Treasurer? 

House  Bill  Ho,  526,  Section  3,  states  that 
the  constable  shall  pay  all  fees  received 
by  him,  by  virtue  of  his  office  into  the 
County  Treasury  mon£hlyj  under  the  old 
Justice  of  the  Peace  practice,  the  Justice 
collected  §2,70  on  each  Criminal  case, 
plus  cost  for  continuance  and  issuing 
subpoenas,  this  money  vms  turned  into  the 
County  Treasury  with  a copy  of  the  report 
being  filed  with'  the  County  Clerk,  Other 
moneys,  such  as  fines,  fees  for  serving 
papers,  v/arrants,  committments  and  wit- 
nesses fees  were  turnod  into  the  treasurer 
by  the  Constable. 

"I  have  been  advised  by  the  estate  Auditor’s 
office  that  the  Magistrate  does  not  turn  in 
any  foes  to  the  Gtate  in  Criminal  Cases,  also 
that  all  fees  that  may  accrue  in  the  future  on 
all  pending  Justice  cases  shall  be  turned  into 
the  County  Treasury. " 

From  reading  your  letter  we  apprehend  the  question  to  be: 

To  whom  are  the  costs  and  fines  turnod  over  which  accrue  in 
criminal  cases  in  Magistrate  Courts. 

Your  attention  is  directed  to  ;>enate  Bill  193,  Section  3856.36, 
Revised  Statutes  Annotated  which  reads: 


\ 
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"It  shall  be  the  duty  of  the  magistrate 
before  whom  any  conviction  may  be  had 
under  this  article,  if  there  be  no 
appeal,  to  make  out  and  certify,  and, 
within  ten  days  after  the  date  of  judg- 
ment deliver  to  the  treasurer  of  the 
county  and  clerk  of  the  county  court 
each  a statement  of  the  case,  the  amount 
of  the  fine  and  return  day  of  the  execu- 
tion, and  the  name  of  the  of fleer  charged  with 
the  collection  thereof j and  the  county 
treasurer*  shall  charge  the  officer  with 
the  amount  of  such  fine,  and  unless  the 
same  be  paid  into  the  county  treasury  on  or 
before  the  return  day  of  the  execution,  the 
county  court  shall,  at  their  next  term, 
ton  days*  notice  being  given  to  the  officer 
in  default  and  his  sureties,  render  an 
account  stated  against  them  for  the  amount 
due,  and  twenty  per  cent  thereon,  making, 
however,  proper  deductions  for  insolvencies; 
on  which  account  stated  suit  may  be  main- 
tained and  when  collected,  the  proceeds  paid 
in  the  county  treasury.” 

The  above  section  provides  for  execution  on  the  judgment 
after  a conviction  has  been  rendered  in  the  magistrate  court, 
and  requires  the  officer  charged  with  collecting  the  judgment  to 
turn  into  the  county  treasury  the  amount  of  the  fine  on  or  before 
the  return  day  of  the  execution.  Consequently,  we  believe  that 
as  to  fines,  when  they  are  collected,  they  should  be  turned  Into 
the  county  treasury. 

In  counties  of  the  first  class  the  constable  is  the  officer 
designated  to  attend  the  magistrate  courts  and  would  be  the  officer 
charged  v/ith  collecting  the  judgment  and  turning  the  amount  of  the 
fine  into  the  county  treasury  as  provided  In  Section  3856.36,  supra 
Section  6 of  House  Bill  Ho.  526,  Section  13381.6,  E.  S,  A.  provides 

,?A- constable  shall  devote  his  entire  time 
to  the  duties  of  his  office  and  shall  serve 
and  execute  all  warrants,  writs  of  attach- 
ment, subpoenas  and  all  other  process,  both 
civil  and  criminal,  appertaining  to  the 
business  of  such  magistrate  district,  and 
he  shall  act  as  conservator  of  the  peace 
within  his  county.  He  or  a deputy  shall 
attend  the  magistrate  court  of  his  district 
when  in  session,  preserve  order  therein,  and 
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perform  such  other  duties  as  may  be 
directed  by  the  magistrate  or  provided 
by  law,  and  shall  be  authorized  to  ex- 
acute  and  serve  process  outside  of  his 
district,  and  at  any  place  within  the 
county*  Writs  and  process  directed  from 
one  county  to  any  county  in  the  first 
class  may  run  in  the  name  of  any  con- 
stable in  the  county.” 

how  let  us  consider  what  disposition  shall  be  made  of  the  costs 
collected  in  criminal  cases,  after  conviction  in  the  magistrate  court 
in  counties  of  the  first  class.  Under  an  execution  on  a judgment 
the.  costs  and  fine  would  be  collected  at  the  same  time  by  the  con- 
stable, and  as  herein  concluded  the  fine  would  be  paid  into  the 
county  treasury. 

Section  3 of  House  Bill  No.  526,  Section  13381.3,  Rev,  Stats, 
Ann.,  provides: 

"A  constable  shall  within  ten  days  after 
receiving  his  commission  execute  and 
deliver  to  the  county  court  of  such 
county  a surety  bond  in  the  amount  of 
$5,000,00  to  be  approved  by  the  Court 
and  paid  for  by  the  county,  conditioned 
that  ho  will  faithfully  execute  all 
process  to  him  directed  and  delivered 
and  pay  to  the  proper  parties  all 
moneys  received  by  him  by  virtue  of  his 
office,  and  pay  into  the  county  treasury 
monthly  all'  fees  received  by  him  by 
virtue  of'  h'ls  office,  and  In  every 
re spect  discharge  all  of  the  duties 
of  a constable  according  to  law.#  * #” 

(Emphasis  ours.) 

Under  the  above  section  we  believe  that  the  moneys  collected 
by  the  constable  in  the  nature  of  costs  would  be  paid  by  him  to 
the  proper  parties.  For  example,  jurors  fees  would  be  paid  to  the 
jurors,  prosecuting  attorneys  fees  would  be  paid  to  the  prosecuting 
attorney  and  magistrate  and  magistrate  clerk  fees  would  be  paid  to 
them  respectively  and  all  the  fees  thaa  the  constable  would  be  en- 
titled to  by  virtue  of  his  office  would  be  collected  and  turned 
into  the  county  treasury. 

As  to  the  disposition  of  the  magistrate  and  magistrate  clerk 
fees  collected  by  the  constable  and  paid  to  those  officers,  we 
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direct  your  attention  to  Section  24,  Article  V of  the  Constitution 
of  1945,  which,  in  part,  provides* 

* The  fee  of  all  courts,  judges 
and  magistrates  shall  he  paid  monthly 
into  the  state  treasury  or  to  the  county 
paying  their  salaries." 

In  reading  the  above  quoted  portion  of  Section  24,  we  observe 
that  no  distinction  is  made  between  fees  received  in  criminal  cases 
and  fees  received  in  civil  cases.  In  either  type  of  case  the  fee 
or  fees  received  by  all  courts,  judges  and  magistrates  are  to  be 
paid  monthly  into  the  state  treasury  or  to  the  county  if  the  sal- 
aries are  paid  by  the  county. 

Section  21,  Article  V of  the  Constitution  of  1945,  provides: 

"Magistrate  Courts— Administration.— The 
general  assembly  shall  provide  for  the 
administration  of  magistrate  courts  con- 
sistent with  this  Constitution.” 

Pursuant  to  the  above  constitutional  provision  the  63rd  General 
Assembly  enacted  Senate  Bill  Ho.  207,  which  pertains  to  magistrates 
and  magistrate  courts,  and  Section  23  of  said  bill,  in  part,  provide 

"ft  * *-i£xcept  as  provided  in  Section  23a 

of  this  act,  it  shall  be  the  duty  of  each 

clerk  of  the  magistrate  court,  with  the 

approval  of  the  magistrate  to  charge  upon 

behalf  of  the  State  every  fee  that  accrues 

in  his  office  and  to  receive  the  seme,  and 

at  the  end  of  each  month,  pay  over  to  the 

director  of  revenue  all  monies  collected 

by  him  as  fees,  taking  two  receipts  therefor, 

one-  of  which  he  shall  immediately  file  with 

the  director  of  revenue,  and  shall  at  the 

end  of  each  quarter  make  out  an  itemized 

and  accurate  list  of  all  fees  in  his  office, 

in  v/hich  list  shall  be  itemized  all  fees 

collected  by  him  and  also  all  fees  due  his 

office  which  have  not  been  p'aid,  giving  the 

name  of  the  person  or  persons  paying  or 

owing  the  same,  and  turn  the  same  over  to  the 

director  of  revenue,  stating  that  he  has 

been  unable,  after  the  exercise  of  diligence,  i 

to  collect  the  part  unpaid,  said  report  to 

be  verified  by  affidavit,  and  it  shall  be  the 

duty  of  the  director  of  revenue  to  cause  the 

fees  unpaid  within  one  year  from  the  date 
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accrued  to  be  collected  by  law# 

"All  magistrate  fees  received  by  the 
director  of  revenue  shall  be  deposited  by 
him  with  the  state  treasurer  in  a special 
fund  to  be  denominated  * magistrate  fund*, 
and  all  moneys  in  said  fund  shall  be  used 
exclusively  for  the  payment  of  salaries  of 
magistrates,  their  clerks,  deputies  and 
employees}  provided,  however,  that  such 
salaries  may  also  be  paid  from  the  general 
revenue  of  the  state  whenever  either  the 
balance  in  the  magistrate  fund  or  the  app- 
orpriation  from  such  fund  is  insufficient 
to  pay  such  salaries." 

In  the  above  quoted  section  reference  is  made  to  Section  23a  of 
Senate  Bill  No*  207,  which  provides: 

"In  all  cases  where  additional  magistrates 
are  selected  to  fill  offices  created  by  order 
of  the  circuit  court  as  provided  In  Section  1 
of  this  act,  it  shall  be  the  duty  of  the  clerk 
of  each  such  magistrate  court,  with  the  app- 
roval of  the  magistrate  to  charge  upon  behalf 
of  the  county  every  fee  that  accrues  In  his 
office  and  to  receive  the  same,  and  at  the  end 
of  each  month  pay  ever  to  the  county  treasurer 
all  moneys  collected  by  him  as  fees  taking 
from  said  treasurer  two  receipts  therefor,  one 
of  which  he  shall  immediately  file  with  the 
county  clerk,  and  at  the  end  of  each  quarter 
such  magistrate  ahull  make  out  an  Itemised  and 
accurate  list  of  all  fees  in  his  office,  in 
whiph  list  shall  be  itemised  all  fees  collected 
by  Mm  and  also  all  fees  due  his  office  which 
have  not  been  paid,  giving  the  name  of  the 
person  or  persons  owing  the  same  and  turn  the 
same  over  to  the  county  treasurer  stating  that 
he  has  been  unable  after  the  exercise  of  due 
diligence  to  collect  the  part  unpaid,  said 
report  to  be  verified  by  affidavit# 

"All  magistrate  foes  received  by  the  county 
treasurer  shall  be  deposited  by  him  in  a 
special  fund  to  be  denominated  * additional 
magistrate  fund*,  and  withdrawals  may  be 
made  during  the  current  fiscal  year  only  for 
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the  payment  of  salary  of  additional  magis- 
trate and  clerks,  deputy  clerks  and  employ- 
ees of  such  additional  magistrate.  The 
balance,  if  any,  remaining  in  said  fund 
at  the  end  of  the  year  may  be  transferred 
to  the  general  revenue  fund  of  the  county.” 

In  reading  Sections  23  and  23a,  supra,  it  becomes  apparent  that 
the  General  Assembly  has  enacted  laws  consistent  with  Section  24, 
Article  V of  the  Constitution,  supra,  by  providing  that  all  fees 
accruing  in  the  magistrate  court  shall  be  paid  to  the  Director  of 
Revenue,  except  fees  accruing  in  magistrate  courts,  additionally 
created  by  order  of  the  circuit  court,  when  in  such  cases  said  fees 
are  to  be  turned  into  the  county  treasurer.  Therefore,  we  believe 
that  all  magistrate  foes,  whether  they  accrue  in  civil  or  criminal 
cases,  ape  to  be  turned  over  to  the  Director  of  Revenue,  unless  the 
magistrate  court  has  been  created  by  order  of  the  circuit  court. 

Senate  Bill  Ho.  333  provides  for  certain  fees  allowed  clerks 
of  the  magistrate  courts,  and  in  part,  reads: 

"All  such  fees  shall  be  charged  on  behalf 
of  the  State  or  county  paying  salary  of  such 
clerk  and  shall  be  paid  and  accounted  for 
in  the  same  manner  as  magistrate  fees.” 

Section  13409,  R,  S.  Mo.  1959,  provides  for  foes  in  criminal 
proceedings  allowed  clerks  of  the  several  courts  of  this  state  possess- 
ing criminal  jurisdiction,  which  would  include  magistrate  courts. 

While  no  provision  is  made  for  the  disposition  of  these  fees  allowed 
such  clerks,  we  believe  that  'as  to  the  fees  received  under  section 
13409  by  clerks  of  the  magistrate  courts  they  would  also  be  accounted 
for  in  the  same  manner  as  magistrate  fees.  Such  would  be  in  consonance 
with  the  intention  of  the  legislature  as  manifested  in  the  above 
quoted  portion  of  Senate  Bill  No.  333* 

Like  the  magistrates,  the  clerks  of  the  magistrate  courts  ''are 
compensated  for  their  services  by  a fixed  salary  rather  than  by  fees 
for  services  performed  in  connection  'with  their  office,  and  under  the 
mandate  of  Section  24,  Article  V of  the  Constitution  and  the  manifested 
intention  of  the  legislature,  we  believe  that  all  fees  received  by 
clerks  of  the  magistrate  courts  should  be  turned  into  the  Director  of 
Revenue  unless  they  be  clerks  of  in&gisti’&te  courts  created  by  order  of 
the  circuit  court,  when  in  such  cases  their  fees  would  be  turned  into 
the  county  treasury. 
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CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this  department 
that  the  costs  and  fines  which  accrue  in  criminal  cases  in  magis- 
trate courts  are  disposed  of  as  follows:  The  fines  are  turned  over 
td  the  county  treasury#  The  costs  comprising  the  fees  are  distrib- 
uted to  the  proper  parties  entitled  to  receive  fees.  That  the  fees 
received  by  the  magistrate  and  clerk  of  the  magistrate  court  are 
turned  over  to  the  Director  of  Revenue  unless  the  magistrate  court 
is  one  created  by  order  of  the  circuit  court,  when  in  such  case  the 
magistrate  and  magistrate  clerk  fees  would  be  turned  over  to  the 
county  treasury  of  the  county  paying  the  salary  of  such  officers. 


Respectfully  submitted. 


RICHARD  P.  THOMPSON 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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'■  CORONERS:  ■ • Coroner  may  sign  death  certify  ja,te  only  in  cases  • 

DEATH  CERTIFICATE:  where  death  has  occurred  without  medical  attendance 

and  'registrar  refers  case  to  coroner  for  his  investi- 
gation and  certification  because  circumstances  render 
it  probable  that  death  was  caused  by  unlawful  or 
suspicious  means,  or  where  relatives  or  friends  of 
deceased  request  coroner  to  hold  inquest  for  purpose 
of  issuing  death  certificate. 


November  26,  1947 


Filed  No.  86 


Honorable  H.  K.  Stumberg 
Prosecuting  Attorney 
St . Charles  County 
St.  Charles,  Missouri 


FILED 
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Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department,  which  reads,  in  part,  as 
follows : 


"Over  the  past  number  of  years  it  has  al- 
ways been  the  practice  in  this  county  and 
the  practice  in  other  counties  of  the  State 
of  Missouri  for  coroners  to  sign  death  cer- 
tificates without  holding  an  inquest  where 
the  circumstances  of  the  case  do  not  ren- 
der the  probability  that  the  death  is 
caused  by  unlawful  or  suspicious  means,  and 
there  has  been  no  recent  medical  attendance. 

In  such  cases  the  coroner  would  be  called, 
and  he  himself  would  view  the  body,  inquire 
into  the  nature  of  the  death,  and  then  sign 
the  death  certificate  without  calling  a jury 
and  holding  an  inquest. 

************* 

"Where  an  individual  is  found  dead  and  there 
had  been  no  recent  medical  attendance  and 
the  circumstances  of  the  case  do  not  render 
the  probability  that  the  death  was  caused  by 
unlawful  and  suspicious  means,  may  the  coro- 
ner sign  the  death  certificate  without  call- 
ing a jury  and  holding  an  inquest?" 

The  coroner  is  authorized  to  sign  a death  certificate  only 
under  the  provisions  of  Section  9767,  R.  S.  Mo.  1939*  and  Section 
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13253>  R.  S.  Mo.  1939.  Such  sections  provide  that  In  case  of 
any  death  occurring  without  medical  attendance,  the  undertaker 
notifies  the  registrar,  and  the  registrar  informs  the  local 
health  officer,  except  in  cases  where  the  local  health  officer 
is  not  a qualified  physician,  or  where  there  is  no  local  health 
officer.  In  case  the  local  health  officer  is  not  a qualified 
physician,  or  there  is  no  local  health  officer,  the  registrar 
i&  the  officer  authorized  to  make  the  certificate  and  return 
from  the  statement  of  relatives  or  other  persons  having  adequate 
knowledge  of  the  facts.  The  only  provision  for  the  making  of  a 
certificate  by  the  coroner  is  when  the  circumstances  of  the  case 
render  it  probable  that  the  death  was  caused  by  unlawful  or 
suspicious  means.  In  such  case  the  registrar  is  to  refer  the 
case  to  the  coroner. 

The  St.  Louis  Court  of  Appeals,  in  the  case  of  Crenshaw  v. 
O'Connell,  150  S.  W.  (2d)  489*  1.  c.  492,  said: 

"As  to  this,  suffice  it  to  say  that  under 
the  statute  having  to  do  with  the  coroner's 
duties  in  respect  to  registration  of  deaths. 

Sec.  9767*  R.  S.  Mo.  1939*  Mo.  St.  Ann.  sec, 

9047,  p.  4191*  the  coroner  is  authorized  to 
make  a certificate  of  death  only  when  the 
case  is  referred  to  him  by  the  local  regis- 
trar as  one  without  an  attending  physician 
and  one  where  the  circumstances  of  the  case 
render  it  probable  that  the  death  was  caused 
by  unlawful  or  suspicious  means.  The  pur- 
pose of  such  reference  is,  of  course,  to 
have  an  investigation  by  the  coroner  as  the 
officer  whose  duty  it  is  to  hold  an  inquest 
on  the  body  of  any  deceased  person;  and  when 
such  a case  is  properly  referred  to  the  coro- 
ner, he  conducts  his  investigation,  and  then 
executes  the  certificate  of  death  required 
for  a burial  permit,  stating  therein  the 
disease  causing  death  or  the  means  of  death, 
and  otherwise  making  the  same  conform  to  the 
requirements  of  the  statute.  * * *" 

In  the  case  of  Patrick  v.  Employers  Mut.  Liability  Ins.  Co., 
118  S.  W.  (2d)  116,  the  Kansas  City  Court  of  Appeals  said,  1.  c. 
124: 


"There  is  no  provision  in  Article  2,  Chap- 
ter 52  of  the  statute  empowering  the  coro- 
ner to  make  a death  certificate,  except  under 
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the  provisions  of  section  9047,  Mo.  St.  Ann. 
sec.  9047,  p.  4191.  Said  section  authorizes 
the  coroner  to  make  such  certificate  when 
the  case  is  referred  to  him  by  the  registrar 
as  a case  without  an  attending  physician  and 
one  where  the  death  may  have  been  caused  by 
unlawful  or  suspicious  means.  In  such  a case 
the  coroner,  whose  duty  it  is  to  hold  an  in- 
quest on  the  body  of  the  deceased,  may  make 
the  death  certificate  required  for  a burial 
permit.  O'Donnell  v.  Wells,  323  Mo.  1170, 

21  S.  W.  2d  762,  765." 

In  the  case  of  O'Donnell  v.  Wells,  21  S.  W.  (2d)  762,  the 
Supreme  Court  said,  1.  c.  765: 

"Defendant  insists  the  medical  certificate 
must  be  made  and  signed  by  the  attending 
physician.  Plaintiff  thinks  the  coroner 
was  authorized  by  section  5803,  Rev.  St. 

1919,  to  make  and  sign  said  part  of  the  cer- 
tificate of  death.  Said  section  does  au- 
thorize the  coroner  to  make  the  medical  cer- 
tificate when  the  case  is  referred  to  him  by 
the  registrar  as  a case  without  an  attend- 
ing physician  and  a case  where  death  may  have 
been  caused  by  unlawful  and  suspicious  means. 

When  the  coroner  is  so  authorized,  he  must 
make  the  certificate  as  directed  in  said  sec- 
tion. This  duty  is  incidental  to  the  duties 
of  a coroner  under  chapter  48  (sections  5916- 
5957),  Rev.  St.  1919,  which  provides  for  tak- 
ing inquests  of  violent  and  casual  deaths. 

This  chapter  directs  the  coroner  to  perform 
no  duty  in  aid  of  the  registration  of  births 
and  deaths. 

"Defendant's  contention  must  be  sustained. 

It  is  clear  the  lawmakers  had  in  mind  the 
best  information  obtainable,  for  they  pro- 
vided in  section  5802,  Rev.  St.  1919,  that 
the  medical  certificate  of  the  death  certifi- 
cate must  be  made  and  signed  by  the  attending 
physician.  They  not  only  commanded  the  at- 
tending physician  to  make  and  sign  the  medi- 
cal certificate  but  provided  he  would  be 
guilty  of  a misdemeanor  if  he  failed  or  re- 
fused to  do  so.  Section  5817,  Rev.  St.  1919* 
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In  cases  calling  for  an  Inquest  it  would  be 
the  duty  of  the  attending  physician  to  notify 
the  coroner.  It  would  then  be  the  duty  of 
the  coroner  to  hold  an  inquest  under  chapter 
48  (sections  5916-5957),  Rev.  St.  1919.  But 
the  holding  of  an  inquest  does  not  authorize 
the  coroner  to  make  and  sign  the  medical  cer- 
tificate unless  the  case  was  referred  to  him 
by  the  registrar  as  provided  in  section  5^03. 

* * (Emphasis  ours.)  ^ * 

Prom  the  above  quoted  cases,  it  is  apparent  that  under 
Section  9767  the  coroner  has  no  authority  to  make  a death  cer- 
tificate except  in  cases  where  the  registrar  has  notified  the 
coroner  that  the  circumstances  of  the  case  make  it  probable  that 
death  was  caused  by  unlawful  or  suspicious  means. 

Section  13253,  R.  S.  Mo.  1939,  provides  that  where  a per- 
son shall  have  died  from  a cause  other  than  violence  or  casu- 
alty and  a certificate  of  death  is  necessary  for  the  burial  of 
such  body,  the  coroner  shall,  at  the  request  of  the  relatives 
or  friends  of  such  person,  hold  a view  or  inquest  on  the  body. 

In  the  case  of  Crenshaw  v.  O'Connell,  supra,  the  court 
said,  1.  c.  492: 

"In  the  case  at  bar,  not  only  was  the  deceased 
receiving  treatment  from  a doctor  for  high 
blood  pressure  up  to  the  very  time  of  his  death, 
but,  in  addition,  the  case  was  concededly  not 
referred  to  defendant  by  the  registrar  for  his 
investigation  and  certification.  Neither  was 
defendant  requested  by  the  relatives  or  friends 
of  the  deceased  to  hold  a view  or  inquest  on 
the  body  for  the  purpose  of  issuing  a certifi- 
cate of  the  cause  of  death.  Sec.  13253,  R.  S. 

Mo.  1939,  Mo.  St.  Ann.  sec.  II634,  p.  4285,  and 
so  for  the  want  of  any  of  the  circumstances  em- 
powering the  coroner  to  make  a death  certificate, 
the  autopsy  performed  upon  the  body  of  the  de- 
ceased Is  not  to  be  justified  upon  any  such 
ground . 11 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  coroner  has 
authority  to  issue  a death  certificate  only  in  cases  where  the 
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registrar  has  referred  such  cases  to  the  coroner  because  of 
the  probability  that  death  was  caused  by  unlawful  or  suspicious 
means  and  where  there  was  no  medical  attendance,  in  which  case 
an  inquest  must  be  held  by  the  coroner,  or  where  the  coroner  is 
requested  by  relatives  or  friends  of  the  deceased  to  hold  an 
inquest  for  the  purpose  of  issuing  a death  certificate. 

Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


CIRCUIT  CLERK:  Circuit  clerk  in  third-class  county  entitled  to 
FEE:  change  of  venue  fee  earned,  in  addition  to  salary 

* provided  in  House  Bill  773,  hut  not  entitled  to 

} retain  fees  in  case  originally  filed  in  circuit 
- court  by  consent  of  parties. 


January  22,  1%7 


Mr.  Earl  R.  Sutton 
Clerk  of  the  Circuit  Court 
St.  Charles  County 
St.  Charles,  Missouri 


Dear  Sir; 


This  will  acknowledge  receipt  of  your  request  for  an 
opinion,  which  reads: 

,fFor  my  information,  would  be  pleased  to 
have  your  opinion  on  venue  cases  as  to  the 
Circuit  Clerk’s  retaining  fees,  such  as 
case  King  vs.  King  reported  in  170  S.W.  2nd 
on  page  9#3* 

"House  Bill  H 775  provides  for  circuit  clerks 
in  3rd  class  counties  to  retain  in  addition 
for  his  services,  all  fees  earned  by  him  in 
cases  of  change  of  venue  from  other  counties. 

"In  the  above  case  it  was  a venue  by  consent, 
plaintiff  nor  the  defendant  x-.-ere  residents 
of  the  county,  but  gave  the  court  jurisdiction 
by  consent.  The  question  I would  like  to  have 
your  opinion  on  is  can  the  clerk  retain  his 
fees  earned  in  such  cases." 


You  referred  to  House  Bill  775,  passed  by  the  63rd  General 
Assembly,  as  authority  for  the  circuit  clerk  in  counties  of  the 
third  class  retaining  change  of  venue  fees  earned. 

We  understand  that,  while  your  county  is  classified  as  a 
county  of  the  third  class,  the  offices  of  circuit  clerk, and 
recorder  of  deeds  are  separate  and  distinct.  House  Bil.\  775, 
supra,  deals  only  with  circuit  clerks  and  recorders  of  deeds 
in  counties  wherein  the  two  offices  shall  have  been  combined. 

We  do  find  House  Bill  773,  passed  by  the  63rd  General  Assembly, 
contains  a very  similar  provision  relative  to  the  clerks’  re- 
taining change  of  venue  fees  and  deals  with  only  circuit  clerks 
of  counties  of  the  third  class.  Gection  1 of  said  House  Bill 
reads : 
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"The  circuit  clerk  in  counties  of  the  third 
class,  wherein  there  shall  be  a separate 
circuit  clerk  and  recorder,  shall  receive 
annually  for  his  services  the  following: 

In  counties  having  a population  of  less  than 
7,500  the  sum  of  #1,200;  in  counties  having 
a population  of  7,500  and  less  than  10,000 
the  sum  of  #1,500;  in  counties  having  a 
population  of  10,000  and  less  than  15,000  the 
sum  of  pi, 700;  in  counties  having  a population 
of  15,000  and  less  than  17,500  the  sum  of  #1,900; 
in  counties  having  a population  of  17,500  and 
less  than  20,000  the  sum  of  #2,100;  in  counties 
having  a population  of  20,000  and  less  than 
25,000  the  sum  of  #2,300;  and  in  counties  having 
a population  of  25,000  or  more  the  sum  of  #2,500; 
provided  that  t ie  circuit  clerk  shall  be  allowed 
to  retain,  in  addition  to  the  sums  above  allowed, 
all  fees  earned  by  him  in  cases  of  change  of 
venue  from  other  counties." 

In  the  case  cited  in  your  request,  King  vs.  King,  170 
S.W.  (2d)  9$3,  a petition  for  divorce  was  filed  in  Pulaski 
County,  Missouri;  the  petition  was  dismissed  by  the  Circuit 
Court  for  the  reason  the  plaintiff  was  not  a resident  of 
said  county,  however,  on  appeal,  the  Supreme  Court  held  that 
the  plaintiff  was  a resident  of  said  county,  but  further  held 
that  made  no  difference  for  the  reason  that  the  jurisdiction 
was  waived  by  the  defendant  appearing  generally  and  pleading 
to  the  merits.  Iri  that  case  there  was  no  change  of  venue, 
the  petition  v/as  originally  filed  in  the  Circuit  Court  of 
Pulaski  County  and  was  not  transferred  therefrom  to  another 
circuit  court  in  another  county  on  a change  of  venue. 

Article  11,  Chapter  6,  R.S.  Mo.  1939,  deals  exclusively 
with  change  of  venues  In  civil  cases.  Section  4015  to  4036,  , 

R. S.  Mo.  1939,  likewise  deals  with  change  of  venue  in  criminal 
cases.  Such  provisions  all  clearly  indicate  that,  before  a 
change  of  venue  can  be  granted,  the  petition  or  some  pleading 
must  be  filed  in  the  court  so  as  to  give  said  Gourt  jurisdiction 
to  pass  upon  an  application  for  a change  of  venue. 

Change  of  venue  has  often  been  defined  to  mean  a transfer 
of  a cause  from  one  court  to  another.  In  State  v.  Bruce,  55 

S. W.  (2d)  733,  l.c.  736-737,  the  court  said: 

"Although  there  was  a change  of  judges  to 
try  the  case  in  the  Johnson  circuit  court, 
there  was  no  ’change  of  venue’  from  one 
court  to  another.  Section  911,  R.S.  Mo. 
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1929  (Mo,  St,  Ann.  Sec.  911) » provides  that 
’ in  the  situation  herein  disclosed  ’a  change 
of  venue  shall  not  be  awarded  to  another 
county.’  And,  strictly  speaking,  a ’change 
of  venue’  means  a transfer  of  a cause  from 
one  court  to  another.  Section  906,  R.S,  Mo. 

1929  (Mo.  St.  Ann,  Sec.  906).  ’To  "change 
the  venue”  is  to  transfer  the  cause  for  trial 
to  another  county  or  district,*  Black’s  Law 
Dictionary,,  p.  1214.  * * * * * * * * * * * ” 

Also,  in  Towle  v.  City  of  St.  Joseph,  135  S.'W.  1151)  l.c. 
1152,  the  court  defined  a change  of  venue  as  follows: 

"The  point  here  claimed  by  defendant  is  that 
division  No.  1 was  without  jurisdiction  to  try 
the  case  at  the  same  term  of  the  court.  Section 
1935  does  not  apply  to  the  case  at  bar.  The 
case  is  governed  by  the  act  of  the  General  Assem- 
bly creating  two  divisions  of  the  Buchanan  cir- 
cuit, approved  April  13 , 1339>  found  in  Laws 
1339,  p.  74.  Section  3 of  that  act  says: 

•a 

™In  case  of  any  transfer  of  a cause 
from  one  division  to  another,  it  shall 
be  the  duty  of  the  clerk  to  place  the 
same  at  the  foot  of  the  docket  for  that 
term  of  the  division  to  which  the  same 
has  been  transferred.’ 

"The  transfer  of  the  case  from  division  2 to 
division  1 was  a change  of  venue.  State  ex 
rei.  v.  Woodson,  36  Mo.  App.  253)  loc.  cit. 

262.  * * * * * - * * * A * * * * * * * 

Certainly,  in  King  v.  King,  supra,  there  was  no  change  of 
venue  involved.  In  that  case  the  court,  "wherein  the  petition 
was  originally  filed,  retained  jurisdiction  of  the  cause  and 
there  was  no  transfer  of  said  cause  from  one  court  to  another. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  the 
provisions  contained  in  House  Bill  773 > supra,  fixing  the 
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annual  salary  of  the  clerk  of  the  circuit  court. in  counties 
co mi nr  within  the  classification  of  a third-class  county 
and  providing  that  ih  addition  thereto  said  clerk  may  retain, 
for  his  services,  all  fees  earned  by  him  in  cases  of  change 
of  venue  from  other  counties,  does  not  mean  such  cases  as 
represented  in  King  v.  King,  supra,  where  in  fact  no  change 
of  venue  was  requested,  but  the  court  had  jurisdiction  by  con- 
sent and  retained  said  jurisdiction. 


Respectfully  submitted, 


AUBREY  R.  HaMMETT,  Jr. 

Assistant  Attorney  General 


API  ROVED; 


J.  E.  TAYLOR 
Attorney  General 
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REPRESENTATIVE  DISTRICTS: 
ELECTION  COMMISSIONERS: 


St.  Louis  Election  Commissioners  cannot 
alter  representative  districts  until 
after  next  census. 


November  28,  1947 


;.'r,  Arthur  '■!,  Sullivan 
I'o.'ird  of  Election  Commissioners 
COB  South  Twelfth  boulevard 
At.  Louis,  issiouri 


lean  ,:r.  hull  Ivan; 

This  is  In  reply  to  your  letter  of  recent  date  requesting 
an  opinion  from  this  department  for  the  board  of  Election 
C omnrl a a lone  rs  of  the  City  of  ft.  Louts,  Your  letter  reads  as 
follows : 

"The  wards  of  the  City  of  ft.  Louie  wore 
redir.trioted  in  1943.  In  Yards  12  and 
23,  adjacent  wards,  the  dividing  lino  ex- 
bonds  westward! y to  the  end  of„  Elchel- 
bergor  Street,  from  which  point  west  to 
the  City  limits  an  undeveloped  territory 
existed.  As  no  streets  had  been  laid 
out  at  that  time,  a lino  was  drawn  through 
tho  middle  of  thin  territory,  about  the 
length  of  tliree  blocks, 

"burin  ■ tho  past  year  a new  subdivision 
has  boon  opened  and  this  dividing  lino  now 
extends  through  tho  center  of  eight  lots, 
thus  presenting  a problem  as  to  the  ward 
in  which  these  voters  reside.  v 

"At  present  this  hoard  bo.3  a bill  before 
the  board  of  Aldermen  of  the  City  of  :>t, 

Louis,  changing  those  linos.  These  changes 
will  affect  tho  boundaries  of  tl\o  3rd  und 
4th  representative  Districts,  and  tho  board 
would  like  to  alter  those  hi strict  lines  to 
conform  with  tho  now  ward  lines.  Tho  changes 
are  minor  and  affect  only  about  nine  voters. 

c should  like  to  know  whether  v/e  have  the 
authority  to  alter  those  Representative  Dis- 
trict Lines.  "ay  we  call  your  attention  to 


1 
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Articlo  1X1,  Section  10,  of  the  Constitu- 
tion of  the  lit  at  o of  Missouri,  and  action 
12890  of  the  Session  Acta  of  1945.” 

The  question  presented  concerns  tho  authority  of  the  -oard 
of  lection  Commissioners  to  alter  ropreaentatl ve  district  bound- 
ary linos  In  the  City  of  ; t.  Louis,  Tho  applicable  sections  of 
tho  194b  Constitution  provide: 

hoc.  3,  Art*  III.  "when  any  county  is 
entitled  to  more  than  one  representative, 
the  county  court,  and  in  the  City  of  Lt. 
iiouis  the  body  authorized  to  establish 
election  precincts,  shall  divide  the  coun- 
ty into  districts  of  contiguous  territory, 
as  compact  and  nearly  equal  in  population 
as  may  be,  in  each  of  which  one  represen- 
tative shall  bo  elected.” 

, ec.  10,  Art.  HI,  "The  last  decennial 
census  of  the  United  tatos  shall  be  used 
in  apportionin';  representatives  and  dc- 
termlnin  the  population  of  senatorial  and 
representative  districts*  "uch  districts 
may  be  altered  from  time  to  time  ns  public 
convenience  may  require*’' 

Tho  Jbody  authorized  to  establish  election  precincts  in 
tho  City  of  At.  Louis  is,  of  course,  tho  card  of  ’lection 
Commissioners,  and,  hence , is  .authorized  to  alter  representa- 
tive district  boundary  linos  .just  as  such  authority  is  given 
the  county  courts  in  tho  various  counties  of  tho  state.  Tow- 
ever,  Lection  10  of  Article  III  is  not  an  unlimited,  grant  of 
power  to  said  hoard.  The  power  to  alter  such  lines  is  legis- 
lative in  character  and  cannot  be  exercised  at  the  will  of  said 
hoard.  This  was  recognized  by  tho  Supreme  Court,  on  banc,  in 
Ltatc  ex  rel.  v.  Patterson,  229  ’Ho . 364,  whore  it  was  said  at 
page  391 : 

This  power  is  legislative  in  char- 
acter, and  when  such  powers  are  conferred 
upon  other  bodies.  In  Instances  where  they 
can  be  conferred,  the  presumption  is  that 
tho  power  does  not  extend  beyond  tho  ex- 
press terms  of  the  rant.  County  courts 
aro  denied  any  rights  except  those  expressly 
conferred.  (Constitution,  see.  36,  art,  6.) 
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This  section  3 of  article  4 is  merely  di- 
rectory in  terns,  and  in  04.tr*  Judgment 
reserves  to  the  Legislature  the  right  to 
provide  for  the  alteration  of  legislative 
districts  onco  established  as  per  the  terms 
of  the  Constitution.  In  other  words  tho 
Constitution  contemplates  that  those  dis- 
tricts shall  be  established  at  decennial 
periods,  but  has  reserved  a power  in  the 
Legislature  to  provide  by  law  for  a change 
in  tho  same.  This,  upon  tho  theory  that 
there  is  a difference  between  dividing  a 
county  into  districts,  and  afterward 
changing  the  boundary  lines  of  those  dis- 
tricts. That  this  power  is  reserved  to  the 
Legislature  Is  further  emphasised  by  the 
fact  that  section  9 does  not,  within  itself, 
undertake  to  prescribe  the  conditions  under 
which  the  changes  or  alterations  should  be 
made,  'Tor  does  It  undertake  to  prescribe 
the  moth od  of  determinin';  the  requisites  for 
such  changes • These  things  were  evidently 
loft  for  legislative  determination,  and  tho 
Legislature  has  not  acted.  This  section  9 
only  speaks  of  changes  when  ’public  conven- 
ience may  require* ’ It  places  no  restrictions 
as  to  compact  and  contiguous  territory.  It 
contains  no  safeguards  whatever.  Upon  its 
face  it  Is  not. self-executing,  but  cloarly 
indicates  that  there  was  to  be  l©..islutivo 
action,  n" 

(The  applicable  provisions  of  tho  1945 

Constitution  arc  substantially  tho  same 
' as  those  undor  consideration  in  this  case.  ) 

-,e  find  judicial  construction  in  the  Patterson  case,  supra, 
of  tho  phrase  "from  time  to  time  as  public  convenience  may  re- 
quire," The  following  statement  was  made  at  pages  381  and  3fi2j 

oopondents  Patterson  end  karnden  roly 
upon  section  9 of  article  4 of  tho  Consti- 
tution, which  thus  reads:  * senatorial  and 

representative  "istricta  may  be  altered, 
fi’om  tiiao  to  time,  as  public  convenience 
may  require,  hen  any  senatorial  district 
shall  be  composed  of  two  or  more  counties, 
they  shall  be  contiguous;  such  districts 
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to  be  ao  compact  as  may  be,  and  in  the 
formation  of  the  same  no  county  shall  be 
divided. » 

"Under  tills  section  it  is  claimed  that  the 
county  court  cun  rearrange  the  legislative 
districts  at  any  time.  Indeed,  if  full 
latitude  be  given  to  their  contention  such 
districts  might  be  romouldod  at  each  session 
of  the  county  court,  a thing  unreasonable 
within  itself, 

"To  start  with,  this  section  gives,  within 
itsolf,  no  pov/or  to  the  county  court.  The 
county  court  ia  not  mentioned  and  if  it  was 
intoncied  to  give  it  power,  such  fact  must 
be  gathered  from  the  context  of  the  article 
and  not  from  the  section  itself#  doing  to 
the  section  itself,  it  mentions  both  sena- 
torial find  representative  districts.  That 
the  county  courts  have  no  power  as  to  sena- 
torial districts  must  be  conceded.  That 
tho  power  hero  conferred  an  to  senatorial 
districts  had  reference  to  a legislative 
power  reserved  by  the  Constitution  to  that 
branch  of  the  government,  can  not  well  be 
disputed.  For  as  to  most  of  the  senatorial 
districts  the  nogislaturo  has  the  right  to 
fix  the  boundaries.  If  then  it  appears  that 
the  constitution  was  reserving  to  the  uogis- 
ldture  tho  right  to  legislate  as  to  senatorial 
districts.  Is  it  not  reasonable  to  construe 
that  such  was  the  intent  as  to  representative 
districts,  goth  arc.  mentioned  together,  one 
clearly  refers  to  a reservation  of  power  in 
the  Legislature,, why  not  the  other?  rut  the 
section  says  that  such  districts  may  be  al- 
tered ‘from  time  to  time, * Low  must  this  be 
read?  That  senatorial  districts  cannot  be 
rearranged  of tenor  than  once  in  ten  years  is 
more  than  evident  from  the  Constitution. 

That  is  not  denied  here,  V.hy  say  that  repre- 
sentative districts  cure  to  be  changed  of  tenor? 
noth  are  mentioned  in  the  same  connection. 

' One  concedely  cannot  bo  chan  ed  oftenor  than 
once  in  ten  years.  That  boing  tho  situation, 
what  does  the  expression  ’from  time  to  tine* 
mean?  ;'ocs  it  mean  that  a county  court  can 
upon  its  own  whin,  at  each  and  ovory  session. 
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guliivan 


chan  a the  reorosentntivo  district-,  or 
dooo  it  mean  that  after  each  apportionment 
of  representatives  to  the  county,  such 
court  shall  rearrange  the  til otr lets?  This 
apportionment  it»  by  tiocouniol  periods. 

The  changes  in  senatorial  districts  are  by 
decennial  periods,  ..hen  the  Constitution 
coupled  the  two  together  and  usou.  the  words 
’from  timo  to  time,’  did  it  not  refer  to 
deoonnlal  periods ? hid  it  not  refer  to  tho 
things  which  could  ho  done  at  .ciocennial 
periods  and  not  otherwise?  And,  further, 
when  it  couplod  tho  two  togotuor,  and  re- 
served the  power  to  alter  and  chon  ;o,  was 
it  not  a^  reservation  'to  tho  ..cglslaturc  and 
not  to  the  county  court?  e third:  that  such 
was  the  idea  of  tho  uovxsti  tut ion-fruraors. 


Thus,  .eotion  10  of  .\r 
altoratlon  of  said  bound. Me- 
dicate, The  court,  in  the 


ticlo  iff  does  not  twbhorlfto  frequent 
linos  as  a casual  roadln. ; might  in- 
attcra-.v  case,  supra,  said  at  pages 


394  and  39  b: 


rora  tiler  so  sources  casoa  section  9 of  ar- 
tj.de  u tiio  t x c at i on  o t Icv/’s,  supra. 

In  its  origin  therefore  it  clearly  referred 
to  the  Legislature  qad  not  to  any  other  body. 


"To  when  v/e  take  tho  context  of  the  present 
article  1,  ana  13  10  origin  of  section  9 there- 
in, it  appears  to  us  clear  that  there  is  a 
reservation  of  power  to  tho  Legislature,  and _ 
until  the  Legislature  acts  with  reference  to 
tho  alteration  of  tiir  districts  established 
under  section  3,  there  can  be  no  Rction  by 
the  courts.  The  Legislature  perhaps  eta:  act 
:>y  laws  duly  passed,  and  in  so  dolnj  can 
delog.' '.te  its  constitutional  powers  over  the 
subject-matter  but  up  to  this  tine  it  has 
not  been  done.  Until  such  time  as  tho  Legis- 
lature aay  legally  provide  for  tho  alteration 
of  sne  legislative  districts,  there  is  no 
such  pov/cr  in  tho  county  courts." 


Therefore,  the  barf  of 
of  ; it.  Louis  sail  alter  i-egres 


lection  so:.:  .is a i. criers  of  tho  City 
entutivo  district  boundary  lines 


'( 
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only  at  specific  times  as  may  be  designated  by  the  Legislature, 
By  reenacting  Section  12896,  Laws  of  1946,  page  1123,  the 
Legislature  authorized  the  doard  of  Flection  ConeaiseioneriB  of 
the  City  of  bt,  Louis  to  alter  the  boundary  lines  of  any  rep- 
resentative district  within  their  jurisdiction  at  certain 
specified  times.  It  is  provided  that  such  districts  may  be 
altered  one  tiino  after  each  national  decennial  census  as  public 
convenience  nay  require,  bald  section  provides  as  follows j 

( , ' ■ • ' 

' ’’Ll thin  ten  bays  after  the  effective  date 

of  this  Act,  and  thereafter  within  thirty 
days  after  the  taking  pf  each  decennial 
census  of  the  Onitod  states,  the  Secretary 
of  Wfcftte  shall  forthwith  cortify  to  the 
county  courts  of  tLo  several  counties,  * 

named  in  Lection  126S5,  Revised  statutes 
©C  Missouri,  1939,  which  are  entitled  by 
this  apportionment  to  two  or  more  represen- 
tatives, and  to  the' board  of  Flection  Com- 
missioners in  the  City  of  bt,  Louis,  the 
number  of  representatives  to  be  elected  in 
the  respective  counties  and  in  the  City  of 
it.  Louis.  .ithin  twenty  days  after  the 
effective  date  of  this  Act  and  thereafter 
within  sixty  days  after  being  officially  so 
informed  by  the  Secretary  of  btate,  the 
county  court  of  the  several  counties  and 
the  ioard  of  Flection  Coiwiissionore  of  3t. 

Louis  shall  divide  their  respective  counties 
and  said  city  into  representative  districts, 
of  compact  and  contiguous  territory  corre- 
sponding in  number  to  the  representatives  to 
which  such  county  or  city  ia  entitled,  end  in 
population  a3  nearly  equal  as  may  be.  In  each 
ono  of  which  the  qualifiod  voters  shall  elect 
one  representative,  who  shall  be  a resident 
of  such  district.  After  each  decennial  census 
such  districts  may  be  altered  one  time  as  pub- 
lic convenience  requires.  On  its  own  motion, 
or  on  petition  of  five  hundred  ox*  more  quali- 
fied voters  of  the  colrnty  or  of  said  city,  the 
county  court  of  sue  ■ counties  or  the-  Board  of 
Election  Commissioners  in  the  City  of  3t,  _ 

Louis,  shall  hold  a public  hearing  to  detar-  > 

mine  the  necessity  for  altering  any  8ueh  dis- 
tricts, The  population  of  the  county  or  of 
said  city  shall  be  divided  by  the  number  of 
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representative  districts  In  bhc  county  or* 
sr.lf  city,  anc  proof  at  such  hearing  that 
by  tho  last  decennial  census  of  the  united 
itates  taken  since  the  last  district in  ; was 
made  the  population  of  any  one  district 
varies  from  the  quotient  by  more  than  one- 
fourth  thereof,  shall  on  priiuci  facie  evidence 
that  public  cortvonloiieo  requires  that  such  a 
rod! a trie ting  be  made , If  the  county  'courts 
or  hoard  of  : election  a •jrm.il u s .ion-- ra  of  said 
city  shall  find  that  public  convenience  re- 
quires such  rodlstricting  to  be  made,  they 
shall  by  an  order  entered  of  record,  rodi strict 


such  county  or  city  into  r ©pros entail ve  districts 
in  the;  mariner  prescribed  by  tho  Constitution  for 
such  districts,  . ithin  thirty  days  after  the 
effective  date  of  this  act,  and  there af tor  with- 
in thirty  days  after  making  any  districting,  the 
county  court  or  board  Of  lection  Co;  amiss  loners 
in  su^d  city  shall  file  the  (21* visions  or  altera- 
tion and  tho  'npy  10 s and  descriptions  of  the  elis- 
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eric  o..;  said  counties 
aid.  city,  auu  certify 
of  grate," 


assume  b at  after  thJ  t f /ccsivo  date  o 
of  "t.  fouls  was  divided  by  tho  hoard 
into  represent at ivo  •is trl etc • 
is  whether  said  districts  can  be 

a . 


the  above  section 
of  '’lection  Com- 
i .0  q ue  s t i on  whi  ch 
Liltercd  at  the  pres- 


eacc  1 ocormial  census 
to  time  us  public  con- 


ent  time,  £t  will  be  noted  that  "after 
such  districts  may  be  altered  from  tine 

venience  may  require,"  In  order  to  determine  the  meaning  of 
the  provision,,  wo  must  refoi*  back  to  the  first  part  of  tho  stat- 
ute wherein  it  is  provided  that  within  ton  days  after  the  ef- 
fectivesdate  of  1-Ms  act,  "find  thereafter*  within  thirty  days 
after  tho  taking  of  each  decennial  census  of  the  united  states," 


o’ 


abate  shall  certify  to  the 


of  x-cyj resent ati vc i 


the  ’'e  ere  tar 
Commissi oners  the  number 

"within  twenty  ('ays  after  tho  effective  date  of  till 
thereafter  within  sixty  days  after  being  officially 


hoard  of  lection 
to  be  elected,  and 
Act  and 
so  informed 


by  the  Secretary  of  t; be,  :•  the  ?x>ard  of  lection  Coiamis-  * 
s loners  of  .,1,  fouls  shell  divide  their  - * city  into  repre- 

sentative districts*"  it  is  a wo 11 -recognized  rule  of  statutory 
construction  that  tie  provisions  of  an  act  must  bo  construed  in 
harmony  with  each  other  so  ss  to  give  force  and  effect  to  each. 
This  necessarily  requires  tout  in  coterminin  11  a*  meaning  of 
particular  sections  of  legislative  acts  all  other  ports  thereof 
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should  be  considered*  Lt  to  v.  Padber. ',  145  G.V, . (2d)  150, 

1 * c . 1 51 , 152,  and  State  v , Mitchell , 181  3 . ..  * (2d  ) 496,  l.c. 
500. 


Taking  Section  12896,  supra,  as  a whole,  we  believe  that 
the  Legislature  intended,  to  refer  only  to  each  decennial  census 
which  may  be  taken  after  the  effective  date  of  said  section. 

In  other  words , that  said  representative  districts  can  be  al- 
tered only  after-  the  next  national  decennial  census  has  been 
taken  and  then  only  when,  public  convenience  requires  such  ac- 
tion. Reference  is  not  made  to  the  1940  national  census,  but 
only  to  those  made  after  the  effective  date  of  Section  12896. 
The  terms  of  said  statute  are  clear  and  unambiguous  and  Must 
be  given  effect  as  written. 


Conclusion, 

In  view  of  the  foregoing,  it  is  our  opinion  that  the  Board 
of  flection  Commissioners  of  the  City  of  St.  Louis  is  not  author 
ized  to  alter  the  boundary  lines  of  representative  districts  in 
the  City  of  Ut*  Louis  until  a time  after  the  next  national  de- 
cennial census  is  taken. 

\ 

Respectfully  submitted. 


APPROVED: 


DAVID  DbNr/LLLY 

assistant  Attorney  General 


.1.  L,  TAYLOR 

Attorney  General 
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COUNTY  BUDGET  LAW  I 
ROADS  AND  BRIDGES: 


County  courts  may  not  transfer  funds  from 
Class  3 of  the  Budget  to  any  other  class 
under  the  budget  law. 


Novombor  14,  1947 


Honorable  B.  C.  Tomlinson 
Prosecuting  Attorney 
St,  Francois  County 
Farming  t on , ills  a ouri 


Doar  Sir: 


This  is  in  reply  to  your  letter  of  recent  date  wherein 
you  submit  to  this  department  a roouoat  for  an  opinion  on  the 
following  question: 

•'Can  a surplus  of  money  In  the  Road  and 
Bridge  Fund  of  a county  of  tho  third  class 
bo  tranoforrod  by  oruor  of  tho  County 
Court  to  tho  Comity  Rovonuo  Fund  in  ordor 
to  pay  nocosoary  oxponsos  of  tho  county?" 


Tho  County  Iiudgot  Law,  which  was  originally  onactod  in 
1933,  Laws  of  Missouri,  1933,  pago  340,  was  onnetod  for  tho 
purpooo  of  setting  up  a systom  of  accounting  and  bookkeeping 
for  tho  various  counties  of  tho  3tato,  Tho  court,  in  tho 
caoo  of  State  ax  rol.  vs.  Smith,  182  S »\i  • (2d)  571,  574,  In 
spooking  of  tho  purpose  of  tho  law,  said: 


" x x x Tho  primary  purpooo  was  to  rogu- 
lato  tho  usual  operation  of  tho  regular 
departments  of  Govornmont  whoso  noods 
could  bo  foreseen  and  planned  on  a 
biennial  basis,  x x * " 


Tho  same  rule  applies  to  countios  a3  to  departments  of 
govornmont,  Doc t ion  10910  of  tho  Budgot  Act  was  amended  in 
1945,  Laws  of  Missouri,  1945,  pago  G10,  This  section  as 
umandad  rends  as  follows: 

"This  lav;  may  bo  cltod  and  quoted  as  tho 
county  budgot  law.  All  countios  of  tho 
third  and  fourth  clascoc  shall  bo  govornod 
by  Soot ions  10910  to  10917,  Inclusive,  of 
tills  article.  Whenever  tho  town  rovonue 
13  used  In  this  articlo  It  shall  bo  under- 
stood ana  taken  to  moan  tho  ordinary  or 
general  revenue  to  bo  used  for  tho  current 
expenses  of  tho  county  as  is  provided  by 
this  article  rogardloss  of  tho  source  from 
v?hich  derived*  Tho  county  courts  of  the 
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several  count! os  of  this  stato  aro  hereby 
authorized,  empowered  and  directed  and  it 
shall  bo  thoir  duty,  at  tho  regular  Febru- 
ary term  of  said  court  in  every  year,  to 
proparo  and  enter  of  record  and  to  file 
with  tho  cotmty  treasurer  and  tho  stato 
auditor  a budget  of  estimated  receipts  and 
expenditures  for  the  year  beginning  January 
1,  and  ending  December  31,  The  rocelpts 
shall  show  the  cash  balance  on  hand  as  of 
January  first  and  not  obligated,  also  all 
rovonuo  collected  and  an  estimate  of  all 
revenue  to  bo  collected,  also  all  moneys 
received  or  estimated  to  bo  received  during 
the  current  year.  The  clork  of  tho  county' 
court  of  tho  several  counties  of  this  state 
shall  be  tho  budget  officer  of  such  county 
and  as  such  shall  proparo  all  data,  ostl- 
matos  and  other  information  needed  or 
required  by  tho  county  court  for  tho  pur- 
pose of  carrying  out  the  provisions  of 
this  article  but  no  failure  on  tho  part 
of  tho  clerk  of  the  county  court  shall  in 
any  way  excuse  the  county  court  'from  the 
performance  of  any  duty  herein  required 
to  be  performed  by  said  court.  The  county 
court  shall  classify  proposed  expenditures 
according  to  the  classification  heroin 
provided  and  priority  of  payment  shall  be 
adequately  provided  according  to  the  said 
classification  and  such  priority  shall  bo 
s ac  red ly  pros  or v ad  , " 

Section  10911*  R*  S,  Mo,  1939,  of  the  Budget  Act  was 
amended  in  1941,  Laws  of  Missouri,  1941,  page  650.  Section 
3 of  said  Section  10911,  which  relates  to  funds  for  road  and 
bridge  purposes,  reads  as  follows.  Laws  of  Missouri,  1941, 
page  651j 

"Tho  county  court  shall  noxt  sot  aside 
and  apportion  tho  amount  required,  if  any, 
for  tho  unkoep,  repair  or  construction  of 
bridges  and  roads  on  othor  than  stato  high- 
ways (and  not  in  any  special  road  district). 

Tho  funds  sot  aside  and  apportioned  in  this 
class  shall  bo  made  from  tho  anticipated 
rovonue  to  bo  derived  from  the  lovio3  made 
under  Sections  8526  and  8527  R.  S,  Mo, 

1939*  This  shall  constitute  tho  third 
obligation  of  tho  county." 
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From  this  section  It  will  bo  found  that  funds  for  road 
and  bridge  purposes  vforo  to  be  derived  from  revenues  obtained 
under  authority  of  Soctions  8526  and  8527,  R.  S.  Mo.  1939. 
Those  v/oro  the  taxes  derived  under  levies  designated  as 
general  road  and  bridge  levies  and  spocial  road  and  bridge 
lovios,  Said  Sections  8526  and  8527  wore  repealed  by  the 
63rd  General  Assembly,  Laws  of  Missouri,  1945,  page  1470 , 
Under  Section  12  (a)  of  Article  X of  the  Constitution  of 
Missouri,  194ET,  provisions  are  made, for  raising  of  revenue 
for  road  and  bridge  purposes.  The  taxes  derived  under  this 
authority  are  in  lieu  of  the  taxes  authorized  under  Sections 
8526  and  8527,  R.  5#  Mo*  1939,  Said  Section  12  (a)  provides 
in  part  as  follows* 

“In  addition  to  the  rates  authorised  in 
section  11  for  county  purposes,  the  county 
court  In. the  several  counties  not  undar 
township  organization,  the  township  board 
of  directors  in  the  counties  under  town- 
ship organization,  and  tho  proper  adminis- 
trative body  in  counties  adopting  an  al- 
ternative form  of  government,  may  levy  an 
additional  tax,  not  exceeding  thirty-five 
cents  on  oach  hundred  dollars  assessed 
valuati  n,  all  of  such  tax  to  be  collected 
and  turned  in  to  the  county  treasury  to  be 
used  for  road  and  bridgo  purposes,  «•  * " 

In  order  to  supplement  tho  foregoing  constitutional 
provision,  the  63rd  General  Assembly,  by  II.C.S.H.B.  Ho.  784, 
Laws  of  Missouri,  1945,  page  1470,  enacted  the  following  law, 
Section  8527,  This  section  roads  as  follows* 

"In  addition  to  other  levies  authorized 
by  law,  tho  county  court  in  counties  not 
adopting  an  alternative  form  of  government 
and  the  proper  administrative  body  in 
countios  adopting  an  alternative  form  of 
government.  In  their  discretion  may  levy 
an  additional  tax,  not  exceeding  thirty- 
five  cents  on  oach  one  hundred  dollars 
assessed  valuation,  all  of  such  tax  to  be 
collected  and  turned  Into  tho  county 
treasury,  where  It  shall  lee  known  and 
designated  as  *The  Spocial  Road  and  Bridge 
Fund*  to  be  used  for  road  and  bridgo  pur- 
poses and  for  no  other  purpose  whatever; 
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provided,  howovor » that  all  that  part  or 
portion  of  said  tax  which  shall  ariso  from 
and  3jg  c olio c tod  and  paid  upon  any  property 
lying  and  being  within  any  special  road 
district  shall  bo  paid  into  the  county 
treasury  and  four-fifths  of  such  part  or 
portion  of  said  tax  so  arising  from  and 
collected  and  paid  upon  any  property  ly- 
ing and  doing  within  any  such  special  road 
district  shall  bo  placed  to  tap  credit  of 
such  apodal  road  district  from  which  it 
aroso  and  shall  bo  paid  out  to  such  spocial 
road  district  upon  warrants  of  the  county 
court.  In  favor  of  the  corrals  a ionors  or 
treasurer  of  the  district  as  tho  case  may 
bo ; Provided  furthor » that  tho  part  of 
said  spocial  road  and  bridgo  tax  arising  from 
and  paid  upon  property  not  situated  in  any 
spocial  road  district  and  tho  one-fifth 
part  retained  in  the  county  treasury  may. 

In  tho  discretion  of  tho  county  court,  bo 
used  in  Improving  or  repairing  any  street 
, in  any  incorporated  city  or  village  in  the 

county,  if  said  stroot  shall  form  a part 
of  a contiguous  highway  of  said “county 
leading  through  such  city  or-  village  •” 

From  a reading  of  this  soct’on,  it  will  bo  found  that  tho 
moneys  dorivod  unde.r  tills  section  are  placed  in  the  county 
treasury  and  designated  as  tho  spocial  road  and  bridgo  fund. 

It  also  provides  that  this  fund  Is  to  bo  used  for  road. and 
bridge  purposes  and  no  other  xmrposo  whatever.  This  is  tho 
fund  which  now  goes  into  and  makes  up  the  revenue  for  Glass 
3 demands  under  the  Budget  Act,  Since  the  Constitution  pays 
that  this  fuhd  Is  to  bo  used  for  road  and  bridge  purposes, 
and  since  tie  1945  act  specifically  provides  that  this  fund 
shall  bo  used  for  no  other  purpose,  then  there  would  bo  no 
authority  for  tho  county  court  to  transfer  those  funds  out  of 
Glass  3 to  any  other  class  of  demands  of  tho  county,  Tho 
county  court  is  only  authorised  to  handle  tho  accounts  In  the 
county  budget  as  i3  proscribed  by  statute.  Tho  rule  as  to  the 
powers  and  duties  of  county  courts  was  stated  by  tho  court  in 
tho  case  of  Morris  et  al.  vs.  Karr  ot  al.,  114  S,W.  (2d)  962, 
l.c.  964,  as  follows:  v 

"In  Sturgeon  v*  Hampton,  80  Ho.  203,  at 
page  213,  the  rule  was  early  announced 
which  has  boon  generally  recognised  in 
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this  stats  as  follows!  *The  country  courts 
are  not  the  general  agents  of  tha  eountlee 
or  of  the  state.  Their  powers  are  limited 
and  defined  by  law.  These  statutes  con- 
stitute their  warrant  of  attorney.  When- 
ever they  step  outside  of  and  beyond  this 
statutory  authority  their  acta  are  void,* 
The  court  goes  on  to  say  that  It  should 
go  far  to  uphold  tho  acts  of  the  county 
coj.rt  when  they  arc  merely  irregular,  but 
such  acts  are  not  Irregularities  and  are 
void  when  made  without  any  warrant  or 
authority  in  law," 


CONCLUSION 


It  is  the  opinion  of  this  department  that  slnoe  road 
funds  are  raised  for  a specific  purpose  and  expenditures 
thereof  for  ary  other  purpose  aro  prdhlblted,  and  slnoe 
these  funds  are  placed  In  Class  3 of  the  Budget  Law,  county 
courts  would  not  have  any  authority  to  transfir  any  of  these 
funds  to  tho  county  revenue  fund  or  any  other  class  of  demands 
under  tho  County  Budget  Law, 

Respectfully- submitted. 


TYRE  W,  BURTON 
Assistant  Attorney  General 


^APPSOVEDi 


j.  e;  wiM — 

Attorney  General 


TWBt  VIM 


LEGISLATOR: 
MILEAGE: 
OATH : 


It  is  unnecessary  for  Mr.  David  A.  Peery  to  be  sworn 
in  as  the  Representative  from  Linn  County.  He  is 
entitled  to  and  should  be  paid  the  mileage  provided 
for  in  Sec.  16 , Art.  Ill,  of  the  Constitution. 


: r.  0.  J.  Tindel,  Chief  Clerk 
Missouri  House  of  Representatives 
Sixty-Fourth  General  Assembly 
Jefferson  City,  Missouri 


Dear  Sir: 


This  is  is  reply  to  your  letter  of  recent  date,  request- 
ing the  official  opinion  of  this  department,  and  reading  as 
follows ; 

' "Mr.  V.  Earl  Cox  was  elected  November  5th, 

1946  to  the  office  of  Representative  of 
Linn  County.  He  has  not  to  this  date  quali- 
fied, but  Mr.  David  A.  Peery,  former  repre- 
sentative of  the  63rd  session  is  present  and 
serving  until  his  successor  is  qualified  to 
take  his  seat.  Please  render  your  decision 
on  the  following  questions: 

"1.  Shall  Mr.  David  A.  Peery  be  sworn  in  as 
the  representative  from  Linn  County? 

"2..  Shall  Mr*  David  A.  Peery  be  paid  the 
mileage  provided  by  Sec.  16,  Art*  III,  Con- 
stitution of  Missouri?" 


We  note  that  the  following  appears  on  page  7 of  the  Journal 
of  the  Rouse,  Sixty-Fourth  General  Assembly  of  the  State  of  Mis- 
souri, First  Day  - Wednesday,  January  8,  1947: 

"The  member  from  Linn,  Honorable  V.  Earl  Cox. 
being, sick  and  not  appearing  to  qualify,  Hon- 
orable 0.  A.  Perry  was  reseated  being  without 
successor. " 

This  action  by  the  House  of  Representatives  in  reseating 
Mr.  Peery  is  a determination  by  the  sold  House  of  the  fact  that 
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Mr.  Peery  is  now  a member  of  the  House  of  Aenresentatives, 
This  determination  is  correct,  and  Mr.  Peery  is  entitled  to 
be  seated  as  a.  member  of  the  Mouse  of  Representatives  by  vir- 
tue of  Article  VII,  dection  12,  of  the  Constitution  of  1945, 
which  reads  as  follows: 


''Except  as  provided  in  this  Constitution, 
and  subject  to  the  right  of  resignation, 
all  officers  shall  hold  office  for  the  term 
thereof,  and.  until  their  successors  are  duly 
elected  or  appointed  and.  qualified. H 

and  by  virtue  of  the  fact  that  Mr.  Cox  has  not  qualified  as  a 
member  of  the  House  of  Representatives,  as  required  by  Article 
III,  Section  15,  of  the  Constitution  of  1945,  which  provides, 
in  part,  as  follows: 

"livery  senator  or  re pr e s on t a 1 1 v e elect, 
before  entering  upon  the  duties  of  his  of- 
fice, shall  take  and  subscribe  the  follow- 
ing oath  or  affirmation:  ’I  do  solemnly 
swear,  or  affirm,  that  I will  support  the 
Constitution  of  the  United  fates  and  of  the 
State  of  Missouri,  and  faithfully  perform,  the 
duties  of  my  office,  and  that  I will  not  know- 
ingly receive,  directly  or  indirectly,  any 
money  or  other  valuable  thing  for  the  perform- 
ance or  non-performance  of  any  act  or  duty 
pertaining  to  y office,  other  than  the  com- 
pensation allowed  by  law. T The  oath  shall  be 
administered,  in  the  halls  of  the  respective 
houses  to  the  members  thereof,  by  a judge  of 
the  supreme  court  or  a circuit  court,  or 
after  the  organization  by  .the  presiding  of- 
ficer of  either  house,  and.  shall  be  filed  in 
the  office  of  the  secretary  of  state.  # * 

(Emphasis  ours. ) 

The  first  question  in  your  request  for  an  opinion  is  whether 
it  is  necessary  for  Mr.  David  A*  Peery  to  take  the  oath  of  office. 

dection  15  of  Article  IV  of  the  Constitution  of  l£75  pro- 
vided as  follows: 


•'Every  Senator  and  Representative  elect, 
before  entering  upon  the  duties  of  his  of- 
fice, shall  take  and  subscribe  the  follow- 
ing oath  or  affirmation:  ’I  do  solemnly 
swear,  or  affirm,  that  I will  support  the 
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Constitution  of  the  United  States  and  of 
the  State  of  Missouri,  and  faithfully  per- 
form the  duties  of  my  office;  and  that  I 
will  not  knowingly  receive,  directly  or  in- 
directly, any  money  or  other  valuable  thing 
for  the  performance  or  non-performance  of 
any  act  or  duty  pertaining  to  ray  office, 
other  than  the  compensation  allowed  by  lav;.  * 

The  oath  shall  be  administered  in  the  halls 
of  their  respective  houses,  to  the  members 
thereof,  by  some  judge  of  the  Supreme  court, 
or  the  circuit  court,  or  the  county  court  of 
Cole  county,  or  after  the  organization  by 
the  presiding  officer  of  either  house,  and 
shall  be  filed  in  the  office  of  the  Secretary 
of  State.  * * * >' 

The  provisions  of  Article  III,  Section  15,  of  the  Constitu- 
tion of  1945,  and  Article  IV,  Section  15,  of  the  Constitution  of 
1375,  as  t the  form  of  oath  to  be  administered,  and.  the  fact 
that  such  oath  shall  be  taken  by  representatives  elect , are  the 
same.  The  oath  that  is  taken  is  not  as  a representative  in  a 
particular  general  assembly,, or  a particular  session  of  the 
general  assembly,  but  is- taken  by  a representative  elect  as  a 
member  of  the  house  of  representatives  of  this  state. 

Mr.  Peery  took  the  required  oath  as  set  out  in  Article 
III,  Section  15,  of  the  Constitution  of  1945,  and  Article  IV, 
Section  15,  of  the  Constitution  of  1375,  as  a representative 
elect  in  January,  1945,  and  holds  office  as  a representative 
thereby.  Since  he  is  not  a representative  elect , but  is  hold- 
ing over  under  the  provisions  Of  Article  Vll,  Section  12,  of 
the  Constitution  of  1945,  it  is  not  necessary  that  he  be  sworn 
in  again* 

We  find  that  such  conclusion  is  borne  out  by  a legislative 
interpretation  by  the  General  Assembly  of  Missouri,  On  page  4 
of  the  Journal  of  the  Senate,  Sixty-Fourth  General  Assembly  of 
the  State  of  Missouri,  First  Day  - Wednesday,  January  3,  1947, 
we  find  the  following: 

"The  newly  elected  Setiators  advanced  to  the 
bar  and  subscribed  to  the  oath  of  office, 
which  was  administered  by  Judge  Laurance  M* 

Hyde  of  the  Supreme  Court  of  Missouri." 

Those  senators  who  were  elected  in  1944  and  took  the  oath  in 
January,  1945,  that  is,  "hold  over  senators,”  did  not  take  the 
oath  of  office.  The  reason  for  this  is  that  such  , embers  were 
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senators  and  are  senators  by  virtue  of  their  being  sworn  in 
in  January,  1945  > and  because  they  were  sworn  in  as  senators, 
and  not  as  senators  of  the  63rd  General  Assembly. 

An  examination  of  the  House  and  Senate  Journals  of  the 
62nd  General  Assembly,  Extra  Session,  1944,  discloses  that  the 
members  of  the  respective  houses  were  not  sworn  in  as  members 
of  the  Extra  Session  of  the  62nd  General  Assembly,  but  were 
members  thereof  by  virtue  of  their  having  been  sworn  in  in 
January,  1943. 

Since  Mr,  Peery  is  now  a representative , there  is  no  more 
reason  for  his  being  sworn  in  at  the  present  session  than  there 
was  for  the  members  of  the  House  of  Representatives  and  Senate 
to  be  sworn  in  at  the  Extra  Session  of  the  62nd  General  Assem- 
bly in  1944* 

The  second  question  you  ask  is:  Shall  Mr,  Peery  be  paid 
the  mileage  provided  by  Section  16  of  Article  1X1  of  the  Consti- 
tution? 

Section  10  of  Article  III  of  the  Constitution  of  1945  pro- 
vides as  follows:  - ' 

ft  * * ^ Senators  and  representatives  shall 
receive  one  dollar  for  every  ten  miles 
traveled  in  going  to  and  returning  from  their 
place  of  meeting,  once  in  each  session,  on 
the  most  usual  route." 

Section  1 of  House  Bill  do.  566  of  the  03rd.  General  Assem- 
bly, effective  July  1,  1946,  provides  as  follows: 

’’Senators  and  representatives  shall  receive 
one' dollar  for  every  ten  miles  traveled,  and 
an  amount  for  travel  for  apy  fractional  part 
of  ten  miles  at  the  same  rate,  in  going  to 
their  place  of  meeting  in  Jefferson  City  from 
their  place  of  residence,  and  returning  from 
their  place  of  meeting  in  Jefferson  City  to 
their  place  of  residence,  once  in  each  regular 
session  and  once  in  each  special  session,  on 
the  most  usual  route.” 

By  virtue  of  the  authority  of  Section  20  of  Article  III  of 
the  Constitution  of  1945,  the  64th  General  Assembly  is  now  meet- 
ing in  regular  session,  ivhich  session  began  on  January  8,  1947. 
It  will  be  noted  that  Section  16  of  Article  III  of  the  Constitu- 
tion of  1945  and  Section  1 of  House  Bill  Bo,  566  of  the  63rd 
General  Assembly  provide  that  each  senator  and  representative 
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is  entitled  to  mileage  once  during  each  session  of  the  general 
assembly.  The  only  requirement  as' to  the  right  to  receive 
such  mileage  is  that  the  person  shall  be  a senator  or  repre- 
sentative. ■ Section  16  of  Article  ill  of  the  Constitution  and 
Section  1 of  House  Bill  Mo.  566  are  clear  in  providing  that 
each  representative,  shall  be  paid  mileage  for  every  regular  or 
special  session  of  the  general  assembly. 

Since  Mr.  Peery  is  now  a representative  and  has  been 
seated  as  a member  of  the  House  during  the  present  session, 
he  is  entitled  to  mileage  for  the  present  regular  session  of 
the  64th  General  Assembly. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  it 
is  unnecessary  for  Mr.  David  A.  Peery  to  be  sworn  in  as  the 
Representative  from  Linn  County. 

/ 

It  is  further  the  opinion  of  this  department  that  Mr. 
David  A.  Peery  is  entitled  to  and  should  be  paid  the  mileage 
provided  by  Section  1.6  of  Article  III  of  the  Constitution  of 
Missouri  of  1945 ♦ 


Respectfully  submitted , 


G.  B.  BURNS,  Jr. 

Assistant  Attorney  General 


APPROVED : 


J.  15.  TAYLOR 

Attorney  General 


CRB : HR. 


CIRCUIT!  CLERK.  AMD  RECORDER  Circuit  Clerk  and.  recorder  of  deeds, 

OF  DEEDS:  /’  under  House  Bill  No .''775,  passed  by 

DRAINAGE  'DISTRICT:  the  63rd  General  Assembly,  not  entitled 

FEES:  to  retain  fees  or  compensation  for 

services  rendered  under  Article  1,  Chapter 
79,  R.S.  Mo.  1939. 


i 


January  30,  1947 


Honorable  I).  D.  Thomas,  Jr. 
Prosecuting  Attorney 
Carroll  County 
Carrollton,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion,  which  reads: 

"It  has  been  ruled  that  the  Circuit  Clerk, 
in  Counties  like  Carroll  may  retain  the 
costs  in  drainage  cases.  I would  like  to 
have  your  opinion  on  whether  or  not  the 
Clerk  may  retain  the  costs  in  a suit  for 
default  drainage  taxes,  instituted  in  the 
Circuit  Court  and  prosecuted  to  judgment." 

By  reference  to  "costs’*  we  are  assuming  for  the  pur  ose 
of  this  opinion  that  you  mean  costs  or  fees  allowed  the  cir- 
cuit clerk  for  services  rendered  the  drainage  district  under 
and  by  virtue  of  Article  1,  Chapter  79,  R»C.  Mo.  1939- 

One  of  the  cardinal  rules  of  statutory  construction  is 
to  ascertain  and  give  effect  to  the  intention  and  purpose  of 
the  Legislature  as  expressed  in  the  act.  In  Thompson  v.  City 
of  Lamar,  17  S.lv.  (2d)  960,  l.c.  967,  the  court,  in  enunciating 
the  foregoing  rule,  said: 

>:•  * While  it  is  our  duty,  in  construing 
a statute,  to  endeavor  to  ascertain,  and  to 
carry  out,  if  possible,  the  true  intent  and 
purpose  of  the  Legislature  in  enacting  such 
statute,  yet  we  have  no  right  to  alter, 
amend,  change,  or  add  to,  the  statute,  by 
supplying  omitted  words  or  phrases,  under 
the  guise  of  construction,  especially  where 
the  statute  is  not  ambiguous  or  uncertain 
in  the  words,  language,  and  form  in  which 
it  v?as  enacted  by  the  Legislature.  36  Cyc. 

1103.  * * - * * - * * • - ■ * • * " 
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Also,  see  State  v.  Tombs,  25  S.W.  (2d)  101,  l.c,  109. 

The  circuit  clerks  in  such  counties  as  yours  have  been 
upon  a salary  basis  for  a long  time.  Section  1340$,  E.S*  Mo. 
1939j  was  a general  and  controlling  salary  statute  for  said 
circuit  clerks  prior  to  the  enactment  of  House  Bill  No.  775} 
passed  by  the  63rd  General  Assembly.  Apparently  the  reason 
for  passing  such  legislation  was  to  break  down  the  various 
counties  into  classes  so  as  to  conform  to  the  provision  in 
the  Constitution  of  1945  relative  to  classifications  of  coun- 
ties. (See  Section  3,  Article  VI,  Constitution  of  1945*)  We 
make  this  assertion  because  under  said  House  Bill  No.  775  the 
annual  salary  provided  therein  is  practically  in  the  same 
figures  and  words  as  will  be  found  in  Section  13403,  E.S,  Mo* 
1939. 


House  Bill  No.  775}  passed  by  the  63rd.  General  Assembly, 
deals  exclusively  with  the  annual  salary,  compensation,  and 
certain  specified  fees  for  the  circuit  clerk  and  recorder  of 
deeds  in  third-class  counties,  wherein  the  offices  of  circuit 
clerk  and  recorder  of  deeds  are  combined.  We  understand  this 
is  the  case  in  Carroll  County,  Missouri.  Under  said  House 
Bill  No.  775  the  Circuit  Clerk  and  Recorder  of  Deeds  in  Carroll 
County  is  entitled  to  receive  32300.00  annually  and,  in  addition 
thereto,  retain  all  fees  earned  by  him  in  change  of  venues  from 
other  counties.  Section  1 of  said  bill  reads: 

"The  circuit  clerk  and  recorder  in  counties 
of  the  third  class,  wherein  the  two  offices 
shall  have  been ‘combined,  shall  receive 
annually  for  his  services  the  following: 

In  counties  having  a population  of  less  than 
7,500  the  sum  of  #1400;  in  counties  having  a 
population  of  7,500  and  less  than  10,000 -the 
sum  of  #1300 ; in  counties  having  a population 
of  10,000  and  less  than  15,000  the  sum  of 
#1900;  in  counties  having  a popul  tion  of 
15,000  and  less  than  17,500  the  sum  of  #2100; 
in  counties  having  a population  of  17,500  and 
less  than  25,000  the  sum  of  #2300;  and  in 
counties  haying  a population  of  25,000  or  more 
the  sum  of  #2500;  provided  that  the  circuit 
clerk  and  recorder  shall  be  allowed  to  retain, 
in  addition  to  the  suras  ,above  allowed,  all  fees 
earned  by  him  in  cases  of  change  of  venue  from 
other  counties;  provided,  further,  that  persons 
now  holding  the  office  of  circuit  clerk  and  re- 
corder shall  not  have  their  compensation  in- 
creased by  reason  of  this  act  for  his  present 
term," 
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Said  officer  is  also  entitled,  under  the  said  bill,  to 
receive  annually,  in  addition  to  the  aforesaid  salary,  all 
fees  earned  in  change  of  venues, and  for  services  rendered  as 
clerk  of  the  juvenile  division  of  the  circuit  court  $500.00. 
Section  2 of  said  bill  reads? 

”111  addition  to  the  compensation  provided 
in  Section  1 hereof,  the  circuit  clerk  and 
recorder  of  counties  of  the  third,  class, 
wherein  the  two  offices  , shall  have  been 
combined,  shall  receive  annually  for  his 
services  as  clerk  of  the  juvenile  division 
of  the  circuit  court  the  following:  In 
counties  with  a population  of  less  than 
7,500  the  sum  of  $100}  in  counties  having 
a popul  tion  of  7,500  and  less  than  10,000 
the  sum  of  $200;  in  counties  having  a pop- 
ulation of  10,000  and  less  than  15,000  the 
sum  of  $300;  in  counties  having  a popula- 
tion of  15,000  and  less  than  17,500  the 
sum  of  $400;  and  in  counties  having  a pop- 
ulation of  17,500  or  more  the  sum  of  $500.” 

Under  Section  3 of  said  act  the  circuit  clerk  and.  recorder 
of  deeds  is  required  to  pharge  and  collect  every  fee  accruing 
to  his  office  as  recorder  of  deeds,  to  which  he  may  be  allowed 
under  the  law,  and  to  make  a monthly  report  of  all  fees  and 
pay  same  over  monthly  to  the  county  treasurer,  except  those  fees 
earned  by  him  in  change  of  venues  from  other  counties  as  pro- 
vided in  Section  1 of  the  act.  Section  3,  House  Bill  Wo.  775, 
supra,  reads: 

”It  shall  be  the  duty  of  the  circuit  clerk 
and  recorder  of  counties  of  the  third  class, 
wherein  the  offices  Shall  have  been  combined, 
to  charge  and  collect  for  the  county  in  all 
cases  every  fee  accruing  to  his  office  as 
recorder  of  the  county  to  which  he  may  be 
entitled  under  the  law,  and  shall  at  the  end 
of  each  month,  file  with  the  county  clerk  a 
report  of  all  fees  charged'  and  accruing  to 
his  office  during  such  month,  together  with 
the  names  of  persons  paying  such  fees.  It 
shall  be  the  duty  of  the  circuit  clerk  and  re- 
corder, upon  the  filing  of  said  report,  to 
forthwith  pay  over  to  the  county  treasurer, 
all  moneys,  except  that  collected  for  change 
of  venue  fees  as  provided  in  Section  1 of 
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this  act,  that  shall  have  been  collected 
by  him  during  the  month  and  required  to 
be  shown  in  such  'monthly  report  as  herein- 
above provided,  taking  duplicate  receipt 
therefor,  one  of  which  shall  be  filed  with 
the  county  clerk,  and  every  such  circuit 
clerk  and  recorder  shell  be  liable  on  his 
official  bond  for  all  fees  collected  and 
not  accounted  for  by  him,  and  paid  into  the 
county  treasury  as  herein  provided.” 

Section  4 of  said  act  requires  the  clerk  to  collect,  re- 
port and  remit  fees  accruing  to  his  office  as  circuit  clerk  of 
the  county  in  the  same  manner  as  provided  in  Section  3 of  said 
act . 

There  are  numerous  statutory  provisions  requiring  the 
clerk  of  the  circuit  court  to  perform  certain  specified  duties 
under  Article  1,  Chapter  79,  R.S.  Mo,  1939,  such  as  Sections 
12324-25-34-35-3<1  and  46.  However,  we  are  unable  to  find  any 
specific  fee  allowed  the  circuit  clerk,  under  said  article  as 
is  provided  for  some  other  officers,  but  we  do  find  Section 
12363,  ft.S.  Mo.  1939,  which  requires  the  board  of  supervisors 
of  said  drainage  district,  except  where  otherwise  provided, 
to  pay  the  fee,  per  diem  and  necessary  expenses,  of  all  court 
and  county  officers  who,  by  virtue  of  said  article,  render 
service  to  the  drainage  district,  and  further  provides  that 
the  ordinary  fee  statute  does  not  apply  to  services  rendered 
under  said  article  by  any  county  officer,  but  that  said  county 
officers  shall  receive  reasonable  compensation  for  services 
rendered  the  district,  to  be  fixed  by  the  court  wherein  the 
proceedings  may  be  pending;.  Said  Section  12363  reads; 

”The  board  of  supervisors,  except  where 
othcrvd.se  provided  shall,  by  resolution, 
at  time  of  hiring-,  or  appointing,  provide 
for  the  compensation  for  work  done  and 
necessary  expense  incurred  by  any  officer, 
engineer,  attorney  or  other  employee  and 
shall  also  pay  the  fees,  per  diem  and 
necessary  expenses  of  all  court  and  county 
officers  who  may  by  virtue  of  til i k article 
render  service  to  said  district.  It  is 
understood  that  the  ordinary  fee  statute 
does  not  apply  to  services  rendered  under 
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this  article  by  any  county  officer,  but 
each  such  officer  shall  receive  only. a 
reasonable  compensation  for  services 
actually  rendered,  the  same  to  be  fixed 
by  the  court  in  which  the  proceeding  is 
pending,  except  where  otherwise  provided 
in  this  article;  that  said  corporation 
or  petitioners  for  corporations  may  pre- 
pare, write  or  print  all  copies  of  peti- 
tions, writs,  orders  and  decrees  or  other 
papers,  and  furnish  same  to  the  clerk  or 
other  officer  for  his  use,  and  in  such 
event  said  officer  shall  be  entitled  to 
receive  as  compensation  for  issuing  the 
said  writs  and  copies  of  petitions,  de- 
crees, orders  op  other  papers,  only  the 
reasonable  value  of  the  services  actually 
rendered.” 

It  is  a v«rell  recognized  principle  of  statutory  construc- 
tion that  statutes  relating  to  the  same  subject  matter  are  to 
be  considered  together  and,  if  possible,  harmonized  and  effect 
given  to  all  provisions.  See  Whalen  v,  Bjuchanan  bounty,  111 
S.W.  (2d)  177,  342  Mo.  33*  Also,  see  State  ex  rel.  Cairo  Bridge 
Commission  v.  Mitchell,  lBl  S.W.  (2d)  49b,  332  Mo.  1136.  Another 
recognized  rule  is  that  statutes  pertaining  to  salary  and  fees  of 
public  officers  shall  be  strictly  construed  against  said  officers, 
and  that  a public  officer  is  only  entitled  to  receive  compensation 
when  he  can  point  to  the  statute  authorizing  same.  See  Nodaway 
County  v.  Kidder,  129  S.W.  (2d)  $57,  l.c.  $60. 

I V - 

Under  Sections  3 and  4 of  said  House  Bill  No.  775 > the 
circuit  clerk  and  recorder  of  deeds  must  report  and.  remit 
monthly  fees  allowed  him  under  the  law,  except  those  earned 
in  change  of  venues.  Said  House  Bill  does  not  specifically 
repeal  Section  12363,  R.S.  Mo.  1939.  Therefore,  the  reasonable 
conclusion  is  that  said  officer  is  entitled  to  reasonable  com- 
pensation, fixed  by  the  court  wherein  such  proceedings  may  be 
pending,  under  Article  1,  Chapter  79,  H.S.  Mo.  1939,  however, 
such  fees  must  be  reported  and  remittance  made  to  the  county 
treasury.  Keeping  in  mind  the  foregoing  rules  of  construction, 
we  are  of  the  opinion  that,  under  House  Bill  No.  775,  passed 
by  the  63rd  General  Assembly,  the  circuit  clerk  and  recorder 
of  deeds  in  your  county  is  entitled  to  receive  an  annual  salary 
amounting  t°  v 2 300 . 00  and,  in  addition  thereto,  C500.Q0  annually 
allowed  for  services  rendered  as  clerk  of  the  juvenile  division 
of  the  circuit  court,  and  said  officer  may  also  retain,  in 
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addltion  to  the  foregoing  compensation,  all  fees  earned  by  him 
in  change  of  venues  from  other  counties. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the 
circuit  cleric  and  recorder  of  deeds  in  third-class  counties, 
wherein  the  two  offices  are  combined,  is  entitled  to  receive 
the  annual  salary  provided  in  Horse  Bill  No.  775  > passed  by  the 
63rd  General  Assembly,  and,  in  addition  thereto,  the  amount 
allowed  in  said  bill  for  services  rendered  as  clerk  of  the 
juvenile  division  of  the  circuit  court,  and,  in  addition  to  the 
foregoing  compensation,  said  officer  may  retain  fees  earned  by 
him  in  change  of  venues.  However , all  other  fees  or  compensa- 
tion allowed  said  officer  shall  be  reported  monthly  and  paid 
into  the  county  treasurer,  which  v<ill  include  all  fees  or  com- 
pensation allowed  by  the  court  under  Article  1,  Chapter  79 » 

R.S.  Mo.  1939. 


Respectfully  submitted, 


AUDR’.Y  U.  HAMMETT , Jr. 
Assistant  Attorney  General 


AP  ROV.MD: 


J.  T.'tfLOft 
Attorney  General 
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Judges  of  county  court  in  third 
class  counties  entitled  to  fees  for 
holding  court  and  as  members  of 
board  of  equalization  when  acting  in 
both  capacities  on  same  day;  county 
surveyor  in  counties  of  the  third 
class  entitled  to  fee  as  member  of 
board  of  equalization,  and  compensation 
August  15,  1947  as  county  highway  engineer. 

when  acting  in  both  capacities 
on  same  day. 


Honor ablo  D.  D,  TLoino.b , jr . 
Prosecuting  Attorney 
Carroll  County 
Oarrellton,  Missouri 


COUNTY  BOARD  OP  EQUALIZATION: 
COUNTY  JUDGES: 

COUNTY  SURVEYOR: 


Attention:  Mr.  Jack  Calvert  Jones 

Asst*  Prosecuting  Attorney 


Dear  Sir: 


This  is  In  reply  to  your  letter  of  August  6,  1947, 
requesting  an  official  opinion  from  this  department,  whioh 
reads  as  follows: 

\ 

"According  to  your  opinion  under  date 
of  July  16,  1946,  addressed  to  j,  B, 

Ilayse,  the  Sheriff  is  entitled  to  re- 
ceive the  fee  of  ;5,Q0  for  serving  as 
a member  of  the  Board  of  Equalization 
and  that  the  county  Court  Judges  are 
entitled  to  the  same  fee,  but"" the 
question  has  arisen  as  to  whether  or 
not  the  county  court  judges  arc  en- 
titled t<Y  tlieir  fees  as  county  court 
judges  and  as  members  of  the  board  of 
equalization,  when  thoy  act  as  both  on 
the  some  day. 


"The  same  question  has  arisen  as  to  the 
compensation  of  the  County  Purveyor. 

Can  he  draw  the  compensation  fixed  by 
the  County  Court  as  his  feo  as  County 
Engineer . and  the  fee  for  serving  a3  a 
member  of  the  County  Board  of  Equalisa- 
tion, when  he  nets  as  both  on  the  same 
day? 


"Prom  the  opinion  above  mentioned,  it 
13  evident  that  the  County  Clerk  is  not 
entitled  to  eoiuponsation  for  serving  as 
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a mombor  of  tjio  Hoard  of  Equalization, 
since  he  is  entirely  on  a salary  basis, 
but  \/ould  like  to  have  your  opinion  on 
this  alco," 

The  opinion  referred  to  in  your  lottor  holds  that  judges 
of  the  county  court  in  counties  of  the  third  class  are  en- 
titled, under  the  provisions  of  Section  11008,  T'o,  R.. 
to  certain  compensation  for  each  day  they  act  in  the  perform- 
ance of  their  duties  as  members  of  the  county  board  of 
equalization.  Haid  section  reads  as  follows; 

"The  judges  of  the  county  court,  the 
county  surveyor,  tho  county  assessor, 
the  sheriff,  the  county  clerk,  and  those 
sitting  as  members  as  nay  otherwise  be 
provided,  shall  receive  five  dollars  per 
day  for  each  day  they  shall  bo  present 
and  act  in  tho  performance  of  thoir 
duties  as  members  of  the  county  board 
of  equalization.  Provided,  that  the 
above  county  officers  who  are  now  or  may 
hereafter  be  compensated  by  salary  shall 
not  be  entitled  to  the  compensation  pro- 
vided in  this  section." 

The  first  question  presented  is  whether  tho  judges  of 
the  county  court  are  entitled  to  said  compensation  in  addi- 
tion to  that  allowed  by  boction  2404,3,  Wo.  R.8.A.,  when 
acting  in  both  capacities  on  the  same  day.  Section  2494,3 
provides: 

"In  all  counties  of  the  third  class  in 
this  state,  the  judges  of  tho  county 
court  shall  receive  for  thoir  services 
the  sum  of  ton  dollars  per  day  for  each 
of  the  first. five  days  in  any  month 
that  they  are  necessarily  engaged  in 
holding  court  and  3hall  roceive  five 
dollars  per  day  for  each  additional  day 
in  any  month  that  they  may  be  necessarily 
engaged  In  holding  court,  and  shall  re- 
ceive five  cents  per  mile  for  each  milo 
necessarily  traveled  in  going  to  and  re- 
turning from  the  place  of  holding  county 
court.  The  per  diem  compensation  herein 
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fixed  shall  be  paid  at  the  end  of  each 
month  and  the  mileage  compensation  shall 
be  paid  at  the  end  of  each  month  on 
presentation  of  a bill,  by  each  of  the 
respective  county  judges  setting  forth 
the  number  of  miles  necessarily  traveled^ 
provided,  however,  that  tills  increase  in 
compensation  shall  not  become  effective 
during  any  county  judge’s  present  term 
of  office,1' 

The  next  section  of  the  same  act.  Section  2494,4,  pro- 
vides for  additional  compensation  when  judges  of  the  county 
court  act  as  members  of  the  county  board  of  equalization, 
Said  section  is  as  follows: 

f 

"In  addition  to  the  compensation  pro- 
vided in  Section  1 of  this  act,  the 
judges  of  the  county  court  in  counties 
of  the  third  class  shall  receive  five 
dollars  per  day  for  each  day  they  shall 
act  as  members  of  the  county  board  of 
equalization,” 

It  is  a well-recognized  rule  of  statutory  construction 
that  statutes  relating  to  the  same  subject  are  to  be  read 
together  and  harmonized  so  as  to  give  effect  to  each.  The 
court,  in  the  case  of  State  v.  State  Tax  Commission,  153 
S,W , (2d)  43,  said  at  page  45: 

"‘It  is  the  duty  of  courts  in  con- 
struing two  or  more  statutes  relating 
to  the  same  subject,  to  read  them  to- 
. gefcher  and  to  harmonize  thorn,  if 
possible,  and  to  give  force  and  effect 
to  each. ’ Little  River  Drainage 
District  v.  Las sat er,  525  Ko,  493,  29 
3.W.  2d  716,  loc.  cit.  710,  And  this 
applies  not  only  tb  acts  passed  at 
the  same  session  of  the  legislature,  but 
also  to  acts  passed  at  prior  and  subse- 
quent sessions,  State  ex  rel.  and  to 
Use  of  George  B,  Peck  Go,  v.  Brown, 

Secretary  of  State,  340  Mo*  1189,  105 
S.W,  2d  909." 
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See  also  Whalen  v,  Buchanan  County,  111  3.W.  .(.2d)  177, 
l.c.  180. 

There  Is  nothing  in  the  foregoing  statutes  which  pro- 
hibits the  proposition  under  consideration,  and,  in  fact, 
the  terms  of  Section  2494,4,  supra,  declare  that  the  com- 
pensation allowed  judges  of  the  county  court  as  members  of 
the  county  board,  of  equalization  is  additional  to  that  pro- 
vided in  the  preceding  section,  Even  though  said  judges 
act  in  both  capacities  on  the  same  day,  they  should  be 
compensated  for  both  functions.  This  is  a natural  result, 
and  the  Legislature  must-be  presumed  to  fully  understand 
the  consequences  of  their  acts. 

In  the  absence  of  a statutory  prohibition,  the  fore- 
going provisions  must  bo  harmonized  and  effect  given  to 
each,  thereby  allowing  judges  of  the  county  to  receive 
compensation  for  holding  court  and  acting  in  the  perform- 
ance of  their  duties  as  members  of  the  county  board  of 
equalization  although  both  functions  are  performed  on  the 
some  day,  - , 

lYe  submit  that  the  above  reasoning  with  regard  to  the 
harmonizing  of  statutes  applies  with  equal  force  to  the 
office  of  county  surveyor  and  ex  officio  county  highway 
engineer  in  counties  where  the  county  court,  under  the  pro- 
visions of  Lection  8660,  Mo,  R,3,A. , appointed  the  county 
surveyor  to  the  office  of  county  highway  engineer.  Of 
course,  the  county  surveyor  is  entitled  to  compensation 
a3  a member  of  the  board  of  equalization,  so  the  only 
question  is  whether  the  county  surveyor  may  receive  said 
compensation  and  also  compensation  as  county  highway  en- 
gineer when  acting  in  both  capacities  on  the  same  day. 

It  Is  clear  that  when  these  provisions  wore  enacted  the 
Legislature  contemplated  that  he  should  receive  compensa- 
tion from  both  sources,  even  in  this  situation,  and  we  must 
therefore  harmonize  said  provisions  and  give  effect  to  each 

Lection  8660,  Mo,  11,8, A.,  specifically  provides  that 
said  county  highway  engineer  shall  receive  compensation 
fixed  by  the  county  court  and  also  such  fees  as  are  allowed 
by  law  for  his  services  as  county  sui’veyor.  And  the  fee 
for  acting  as  a member  of  the  county  board  of  equalization 
is  such  a fee  as  is  allowed  by  Lection  13425,1.  It  neces- 
sarily makes  no  difference  whether  or  not  the.  county  sur- 
veyor acts  In  both  capacities  on  the  same  day. 
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The  county  surveyor,  in  the  situation  at  hand,  is 
actually  an  ex  officio  county  highway  engineer,  that  is, 
he  holds  the  second  office  by  virtue  of  the  first*  It  is 
an  authority  not  expressly  conferred  on  the  county  sur- 
veyor as  an  individual  but  rather  annexed  to  his  official 
position,  therefore  said  offices  are  separate  and  distinct. 
Because  of  thi3  fact  any  argument,  to  the  effect  that  the 
county  surveyor  Is  not  entitled  to  compensation  as  a member 
of  the  county  board  of  equalization  because  he  receives  a 
salary  (as  county  highway  engineer)  and  is  thereby  within 
the  prohibition  set  out  In  Section  11008,  is  unfounded* 

With  reference  to  the  third  question  submitted,  your 
attention  Is  directed  to  our  opinion  rendered  to  Honorable 
David  E,  Impey,  Prosecuting  Attorney  of  Texas  County,  dated 
August  14,  1947,  holding  that  the  clerk  of  the  county  court 
in  counties  of  the  third  class  is  entitled  to  receive  *,b * 00 
per  day  for  each  day  that  he  is  present  and  acts  In  the 
performance  of  his  duties  as  secretary  of  the  county  board 
of  equalization.  We  are  enclosing  herewith  a copy  of  said 
opinion. 


Conclusion. 

-■  •» 

Therefore,  It  is  the  opinioh  of  this  department  that 
judges  of  the  county  court  of  a county  of  the  third  class 
are  entitled  to  receive  compensation  for  holding  court  and 
acting  in  the  performance  of  their  duties  as  members  of 
the  county  board  of  equalization  although  both  functions 
are  performed  on  the  same  day.  It  Is  further  the  opinion 
of  this  department  that  the  county  surveyor  of  a county 
of  the  third  class ( who  is  ex  officio  county  highway  en- 
gineer Is  entitled  to  receive  compensation  for  acting  In 
the  performance  of  his  duties  as  a.  member  of  the  county 
board  of  equalization  as  well1  as  that  compensation  allowed 
him  as  county  highway  engineer  even  though  the  functions 
of  both  offices  are  performed  on  the  same  day. 


Respectfully  submitted. 


DAVID  DOMELLY 

APPROVED:  Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 

DDjrnl 
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SCHOOLS;  County  common  school  funds  as  used  in  Section  10400,  House 
Bill  # 494,  means  school  moneys  belonging  to  various  school 
districts.  County  treasurer  4th  class  counties  only  entit- 
led to  salary  provided  for  in  Section  13800.4,  House  Bill 


February  17,  1947 


Treasurer,  'Webster  Counts'- 
Marshfield,  Missouri 

Dear  Mr,  Trentham* 

Your  request  for  an  official  opinion,  the  receipt  of  which 
was  previously  acknowledged,  roads: 

MAt  the  request  of  the  County  Court  of 
Webster  County  they  would  like  an  opinion 
on  the  meaning  of  House  bill  #494, 

"Iri  paying  for  the  Treasurers  bond  does 
the  County  common  school  funds,  refer  to 
the  Permanent  school  funds  of  the  County? 

Also  the  principal  or  the  interest  fund, 

"In  paying  the  Treasurers  compensation,  out 
of  the  County  treasury  mean  the •County  gen- 
eral revenue  fund,” 

Your  request  presents  two  questions  which  involve  the  interp- 
retation of  House  Bill  No.  494,  Lection  10400, 

Your  first  inquiry  16  in  regard  to  the  interpretation  of  the 
words  "county  common  school  funds,"  out  of  which  the  premium  for 
the  surety  bond,  given  by  the  county  treasurer,  is  paid  by  the 
county  court, 

Lection  10400  of  House  Bill  No,  494  which  v/as  enacted  by  the 
63rd  General  Assembly  provides  as  follows: 

♦ "The  county  treasurer  in  each  county 
shall  be  the  custodian  of  all  moneys 
for  school  purposes  belonging  to  the 
different  districts,  until  paid  out 
on  warrants  duly  issued  by  order  of  the 
board  of  directors  or  to  the  treasurer 
of  some  town,  city  or  consolidated  school 
district,  as  authorized  by  this  chapter, 
except  in  counties  having  adopted  the  town- 
ship organization  law,  in  which  counties 
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the  township  trustee  shall  be  the  cust- 
odian of  all  school  moneys  belonging  to 
the  tov/nship,  and  bo  subject  to  corres- 
ponding duties  as  the  county  treasurer! 
and  said  treasurer  shall  pay  all  orders 
heretofore  legally  drawn  on  township 
clerks,  and  not  paid  by  such  township 
clerks,  out  of  the  proper  funds  belong- 
ing to  the  various  districts}  and  on  his 
election,  before  entering  upon  the  duties 
of  his  office,  he  shall  give  a surety 
company  bond,  with  sufficient  security. 

In  Hie  ~pr ob ab  1 e amount  of  scboolmeneya 
that  shall  come  into  his  hands,  payable 
to  the  State  of  Missouri , to  be  approved 
by  the  county  court,  and  paid  by  the 
county  court  out  of  the  county  common 
s ch'ooi  funds , conditioned  for  the  faith- 
ful disbursement  , according  to  law,  of 
all  such  moneys  as  shall  from  time  to  time 
come  into  his  hands;  and  on  the  forfeiture 
of  such  bond  it  shall  be  the  duty  of  the 
county  clerk  to  collect  the  same  for  the 
use  of  the  schools  In  the  various  districts. 
If  such  county  clerk  shall  neglect  or  re- 
fuse to  prosecute,  then  any  freeholder 
may  cause  prosecution  to  be  instituted. 

It  shall  be  the  duty  of  the  county  court 
in  no  case  to  permit  the  county  treasurer 
to  have  in  his  possession,  at  any  one 
time,  an  amount' of  school  moneys  over 
the  amount  of  the  security  available  in 
the  bondj^and  the  county  treasurer  shall 
be  allowed  such  compensation  for  his 
services  as  the  county  court  may  deem 
advisable,  not  to  exceed  one-half  of  one 
per  cent  of  all  school  moneys -disbursed 
by  him,  and  to  be  paid  out  of  the  county 
treasury  * /f  Provided  that  the  county 
treasurer  in  any  county  of  the  third 
class  or  fourth  class  may  furnish  either 
a personal  or  surety  bond  and  in  case  a 
surety  bond  is  required  by  the  county 
court  in  said  county,  said  surety  bond 
shall  be  paid  for  by  said  county,” 

(Emphasis  ours) 


The  above  section  repealed  Section  10400,  R,  3,  Mo,  1939,  re- 
lating to  the  same  subject  matter.  One  of  the  changes  made  in  the 
new  section  was  the  provision  relating  to  the  giving  of  a bond  by 
the  county  treasurer.  As  indicated  in  the  underscored  portion 
of  Section  10400,  supra,  the  county  treasurer  is  now  required  to 
give  a surety  bond  in  the  probable  amount  of  school  moneys  that 
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shall  come  into  his  hands,  3aid  bond  to  be  approved  and  paid  by  the 
county  court  out  of  the  county  common  school  fund.  In  the  old  sec- 
tion 10400  the  county  treasurer  was  required  to  give  a bond  in 
double  the  probable  amount  of  school  moneys  coming  into  his  hands, 
said  bond  to  be  approved  by  the  county  court.  There  was  nothing 
in  the  old  section  relating  to  the  method  of  payment  of  the  bond. 
Therefore,  by  passing  House  Bill  Wo.  494  the  Legislature  has  enacted 
new  matter  relating  to  the  giving  of  a bond  by  the  county  treasurer 
for  the  purpose  of  making  secure  certain  school  moneys  coming  into 
his  hands. 

Webster  County  falls  within  the  category  of  counties  of  the 
fourth  class,  and  that  portion  of  Lection  10400  of  House  Bill  Wo. 

494,  relating  to  the  furnishing  of  a bond  by  the  county  treasurer 
in  fourth  class  counties  provides* 

”#  k ^Provided  that  the  county  treasurer  in 
any  county  of  the  third  class  or  fourth  class 
may  furnish  either  a personal  or  surety  bond 
and  in  case  a surety  bond  is  required  by  the 
county  court  In  said  county,  said  surety  bond 
shall  be  paid  for  by  said  county.” 

Under  the  above’  quoted  portion  of  the  statute  the  county  treas- 
urer in  a fourth  class  county  may  furnish  either  a personal  bond  or  a 
surety  bond,  however,  if  a surety  bond  is  given  and  is  approved  by 
the  county  court  the  premium  for  such  bond  shall  be  paid  by  the 
county  court  out  of  the  county  common  school  funds.  It  has  been  so 
held  by  tills  department  in  an  opinion  submitted  December  5,  1946, 
to  Honorable  Edwin  W,  Mills,  prosecuting  attorney  of  3t.  Clair  County 
a county  of  the  fourth  class. 

Wow  let  us  consider  the  moaning  of  the  words  ’’county  common 
school  funds”  as  they  appear  in  Section  10400  of  House  Bill  No.  494. 
In  construing  their  meaning  we  must  do  so  with  the  purpose  in  mind 
to  promote  the.  object  of  the  entire  statute  In  which  they  appear  as 
Intended  by  the  Legislature,  For  it  is  a primary  rule  of  statutory 
construction  to  ascertain  the  Intent  of  the  lawmakers  from  the  lang- 
uage used  and  to  put  upon  the  language  Its  plain  and  rational  mean- 
ing in  order  to  promote  its  object.  Donnelly  Garment  Co.  v.  Keitel 
(Mo.  Sup.)  193  3.  D . ( 2d ) 577. 

In  the  first  part  of  Section  10400  of  House  Bill  494  it  Is  pro- 
vided that  the  county  treasurer  In  o&ch  county  shall  bo  the  custod- 
ian of  all  moneys  for  school  purposes  belonging  to  the  different 
districts,  until  paid  out  on  warrants  Issued  by  the  order  of  the 
Board  of  Directors  (In  the  case  of  common  school  districts),  or 
distributed  to  the  treasurers  of  town,  city  or  consolidated  school 
districts.  Later  in  the  statute  It  is  provided  that  the  treasurer 
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shall  give  a bond  conditioned  for  the  faithful  disbursement  of  such 
moneys. 

We  believe  that  the  school  moneys  reforred  to  in  the  statute, 
which  are  to  be  protected  by  the  bond,  are  only  the  moneys  coming  into 
the  hands  of  the  county  treasurer  that  are  to  be  distributed  to  the 
various  school  districts  of  the  county,  either  by  warrant  In  the 
case  of  the  common  school  districts,  or  by  being  paid  directly  to 
the  treasurer  of  town,  city  or  consolidated  school  districts.  The 
requirement  of  the  bond  to  be  furnished  by  the  county  treasurer  is 
to  protect  the  various  school  districts  from  any  loss  of  moneys  be- 
longing to  thorn  as  a result  of  unfaithful  performance  of  duty  by 
the  county  treasurer.  We  therefore  believe  that  In  declaring  that 
the  bond  shall  be  paid  for  out  of  the  "county  common  school  funds" 
the  Legislature  has  intended  that  it  be  paid  out  of  the  school 
moneys  protected  by  the  giving  of  the  bond,  l,e.,  the  moneys  coming 
into  the  hands  of  the  county  treasurer  belonging  toi,  and  to  be  dis- 
tributed to,  the  various  school  districts,  A superficial  inter- 
pretation of  the  words  "county  common  school  funds"  might  indicate 
that  the  bond  was  to  be  paid  for  only  out  of  the  funds  belonging 
to  the  common  school  districts  of  the  county,  but  such  an  arrange- 
ment would  be  unreasonable  and  inequitable  and  not  in  harmony  wi th 
the  true  legislative  Intent, 

Therefore,  In  answer  to  your  first  question  we  believe  that  the 
"county  common  school  funds"  refer  to  those  funds  coming  into  the 
hands  of  the  county  treasurer  which  belong  .to,  and  are  to  be  dis- 
tributed to,  various  school  districts  of  the  county.  The  premium 
for  the  surety  bond  should  be  paid  for  from  amounts  withheld  from 
the  moneys  belonging  to  each  school  district  In  the  proportion  that 
the  amount  bolonging  to  each  school  district  is  to  the  entirety  of 
such  moneys  coming  into  the  hands  of  the  county  treasurer  belong- 
ing to  all  of  the  school  districts. 

Your  second  question  pertains  to  the  compensation  of  county 
treasurers  for  disbursing  school  monies  as  provided  in  section  10400 
of  House  Bill  No,  494,  which,  in  part,  reads* 

"■jHHHJ'and  the  county  treasurer  shall  be  allowed 
such  compensation  for  his  services  as  the 
county  court  may  deem  advisable,  not  to  exceed 
one-half  of  one  per  cent  of  all  school  moneys 
disbursed  by  him,  and  to  be  paid  out  of  the 
county  treasury*#  # #" 

I ■ 

he  inclose  a copy  of  an  opinion  submitted  to  Mr.  B.  IS,  Ragland, 
Chief  Clerk  of  the  State  Auditor^  Office,  dated  March  5,  1947,  in 
which  this  office  held  that  the  county  treasurer  in  counties  of  the 
third  class  Is  only  entitled  to  his  salary  as  provided  for  In  section 
13800,3  of  House  Bill  No,  780  of  the  Laws  of  1945,  and  is  not  entitled 
to  any  compensation  for  disbursing  school  monies  as  provided  in 
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Section  10400  of  House  Bill  No.  494. 

Your  attention  is  directed  to  Section  13800,4  of  House  Bill  No. 
781,  passed  by  the  63rd  General  Assembly,  which  was  approved  March 
7,  1946,  and  became  effective  July  1,  1946,  This  section  provides* 

"Bee.  13800.4  Counties  of  fourth  class--salary 
of  county  treasurer 

HThe  county  treasurers  in  counties  of  the 
fourth  class  of  this  State  shall  receive 
for  their  services  annually,  to  be  paid 
out  of  the  county  treasury  in  equal  monthly 
installments  at  the  end  of  each  month  by 
a warrant  drawn  by  the  county  court  upon 
the  oounty  treasury,  the  following  sums* 

In  counties  having  10,000  inhabitants  or 
less,  the  sum  of  $1,200;  in  counties  having 
more  than  10,000  inhabitants  and  not  more 
than  12,500,  the  sum  of  $1,600;  in  counties 
having  more  thdn  12,500  inhabitants  and 
not  more  than  15,000,  the  sum  of  $1,800; 
and  in  counties  having  more  than  15,000 
inhabitants,  the  sum  of  $2,200;  provided, 
salaries  set  out  and  prescribed  in  this 
section  shall  be  in  lieu  of  any  other  or 
additional  salaries,  fees,  commissions  or 
emoluments  of  what soever  kind  for  county 
treasurers  in  all  counties  of  this  state 
to  which  this  section,  by  its  terms,  applies, 
the  provisions  of*  any  other  statute  of  this 
state  to  the  contrary  notwithstanding.” 

House  Bill  No.  781  ip  its  application  to  counties  of  the  fourth 
class  is  the  same  as  House  Bill  No.  780  in  its  application  to  counties 
of  the  third  class. 

Taking;  the  inclosed  opinion  and  substituting  House  Bill  No, 

781  in  place  of  House  Bill  No.  780,  the  same  cohclusiop  would  be 
reached  regarding  the  compensation  of  the  county  treasurer  in 
counties  of  the  fourth  class  as  was  concluded  in  that  opinion  regard- 
ing the  compensation  of  the  county  treasurer  in  counties  of  the 
third  class.  Therefore  the'  county  treasurer  in  fourth  class 
counties  would  only  be  entitled  to  his  salary  as  provided  for  in 
Section  13800.4  of  House  Bill  No.  781  of  the  Laws  of  1945. 

CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  that  the  words 
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"county  common  school  funds**  as  used  In  Seotion  10400  of  House  Bill 
No,  494,  mean  those  funds  coming  into  the  hands  of  the  county 
treasurer  which  belong  to,  and  are  to  be  distributed  to,  the  various 
school  districts  of  the  county*  The  premium  for  the  surety  bond 
furnished  by  the  county  treasurer  should  be  paid  for  by  amounts 
withheld  from  the  moneys  belonging  to  each  school  district  in  the 
proportion  that  the  amount  belonging  to  each  school  district  is 
to  the  entirety  of  such  moneys  coming  into  the  hands  of  the  county 
treasurer  belonging  to  all  of  the  school  districts. 

Further,  it  is  the  opinion  of  this  department  that  the  county 
treasurer  in  counties  of  the  fourth  class  is  only  entitled  to  his 
salary  as  provided  for  in  Section  13800,4  of  Hoiise  Bill  No.  781  of 
the  Laws  of  1945,  and  is  not  entitled  to  any  compensation  for  dis- 
bursing school  moneys  as  provided  in  Section  10400  of  House  Bill 
No.  494,  Laws  of  1945. 


' Very  truly  yours. 


RICHARD  F.  THOMPSON 

Assistant  Attorney  General 

APPROVED: 


J . L . TAY LOR 
Attorney  General 

HJSimw 
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INSURANCE*  Approval  of  incorporation  of  Protective  Mutual  Casualty  Company 


March  24,  1947 


/ Honorable  A.  R.  Troxell 

I Counsel 

1 Division  of  Insurance  of  Missouri 

Jefferson  City,  Missouri 

Dear  Mr.  Troxell: 

Herewith,  we  are  enclosing  the  original 
and  triplicate  copies  of  the  opinion  you  request- 
i ©u  in  the  matter  of  the  Incorporation  of  the  Pro- 
\ tective  Mutual  Casualty  Insurance  Company. 

,'fe"  • . . 

fi'A  We  are  likewise  enclosing  two  copies  of 

H the  draft  of  the  Articles  of  Incorporation  of  said 

' 1 company*  We  also  return  the  original  proof  of  pub- 

lication of  the  Articles  of  Incorporation,  This 
proof  of  publication,  we  believe,  should  be  retain- 
ed by  your  office,  along  with  one  copy  of  the  origin 
nal  signed  and  acknowledged  Articles  of  Incorporation* 
We  would,  however,  like  to  have  a copy  of  the  proof 
of  publication  for  our  files.  But,  you  should  keep 
among  your  records,  the  original. 

Trusting  that  this  will  meet  with  your  ap- 
proval, and  that  it  will  be  Sufficient  for  your  re- 
cords, .we  are. 

Very  sincerely. 


GEOROE  W.  CROWLEY, 
Assistant  Attorney  General 

GWCsir 
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SOIL  CONSERVATION  DISTRICTS:  The  soil  district  of  any  county,  in 

the  absence  of  any  statutory  provis*  sn, 
is  immune , from  ^ny  tort  liability  for' 
the  negligence  qf  its  employees  while 
engaged  in  the  soil  conservation  program 
as  provided  for  in  the  Soil  Conservation 
Districts  Law. 


May  23,  1947  . 


Dean  E.  A.  Trowbridge,  Chairman 
Missouri  State  Soil  Districts  Commission 
126  Mumford  Hall 
Columbia,  Missouri 


Attention:  Mr.  John  W.  Ferguson 

Extension  Soil  Conservationist 


Dear  Sir:  . 

This  is  in  reply  to  your  letter  of  May  17,  1947,  in 
Which  you  requested  an  opinion  relative  to  the  liability 
of  established  soil  districts  in  this  state.  Said  letter 
reads  in  part  as  follows: 


"I  hope  our  discussion  the  other  day, 

, together  with  these  enclosed  forms, 

will  enable  you  to  prepare  an  opinion 
relative  to  the  exact  legal  status  of 
established  soil  districts  in  this 
state.  We  would  like  to  know  definite- 
ly whether  the  Enabling  Act  under  which 
we  operate  actually  establishes  soil 
districts  as  definite  political  sub- 
divisions of  the  state,  and  we  would 
appreciate  an  opinion  regarding  their 
liability  and  rights  with  respect  to 
the  operation  of  conservation  equipment 
arid  the  employing  of  necessary  personnel.” 

A letter  to  you  from  the  Franklin  County  Soil  District,  under 
date  of  April  30,  1947,  which  you  enclosed  to  us,  reads  in 
part  as  follows:  1 

”The  Soil  Conservation  Service  has  re- 
ceived three  T-D  Id  track  type  tractors 
for  use  in  this  district.  The  Soil  Dis- 
trict of  Franklin  County  will  receive  at 
least  one,  or  possibly  more,  of  these 
machines  for  use  in  the  county. 
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"The  Supervisors  of  the  Soil  District  of 
Franklin  County  have  requested  that  I 
obtain  information  from  you  regarding 
types  of  insurance  they  will  need  for  both 
the  machine  and  operator.  They  are  think- 
ing specifically  about  liability  and  prop- 
erty damage  on  the  machines,  and  insurance 
that  would  cover  personal  injury  for  the 
operator." 

The  State  Soil  Districts  Commission  was  created  by  an 
act  of  the  Legislature  of  the  State  of  Missouri,  approved 
July  23#  1943#  by  the  62nd  General  Assembly,  and  known  as  the 
Soil  Conservation  Districts  Law,  Senate  Bill  No,  #0,  found  on 
page  £39  of  the  1943  Missouri  Laws.  By  the  act  this  Commission 
is  made  a political  subdivision  of  the  state— a state  agency. 
Section  4 of  said  act  provides  for  the  establishment  of  soil 
conservation  districts  in  any  certain  county  or  specific  town- 
ship or  townships.  Section  6 specifies  that  any  soil  district 
organized  under  the  provisions  of  this  act  shall  be  a body 
corporate.  Said  section  says  that  "*  * * Any  soil  district  so 
organized  shall  be  officially  known  and  titled  The  Soil  District 

of County,  and  shall  be  so  designated  by  the  county 

court  by  order  of  record,  and  in  that  name  shall  be  capable  of 
suing  and  being  sued  and  of  contracting  and  being  contracted 
with . " 

Therefore,  this  soil* district  being  what  we  may  refer  to 
as  a quasi-corporation.  a political  subdivision  and  agency  of 
the  state,  and  analogous  to  a school  district  as  regards  liability, 
we  feel  that  the  wording  of  the  court  in  the  case  of  Cochran  v, 
Wilson,  2£7  Mo,  210,  is  quite  applicable  where  at  l.c.  21&  they 
said: 


* * The  reasons  prompting  legislative 
action  in  the  creation  of  school  districts 
has  been  judicially  defined  many  times, 
nowhere  perhaps  more  fully  or  clearly  than 
in  Freel  v.  School  of  Crawfordsville,  142 
Ind.  27#  in  which  recovery  was  sought  by  a 
laborer  in  a suit  against  a school  district 
for  injuries  while  working  on  a school  build- 
ing. A demurrer  to  the  petition  was  sustained 
and  there  was  judgment  for  the  defendant.  This 
was  affirmed  on  an  appeal  to  the  Supreme  Court. 


Dean  E,  A.  Trowbridge 


-3 


In  discussing  the  quasi-corporate  capacity 
of  the  district  as  a ground  of  nonliability, 
at  page  2tf,  the  court  said,  in  effect; 

’’’They  are  involuntary  corporations,  organized, 
not  for  the  purpose  of  profit  or  gain,  but  sole- 
ly for  the  public  benefit,  and  have  only  such 
limited  powers  as  were  deemed  necessary  for  that 
purpose,  -Such  corporations  are  but  the  agents 
of  the  State  for  the  sole  purpose  of  administer- 
ing the  state  system  of  public  education*  * * * 

In  performing  the  duties  required  of  them,  they 
exercise  merely  a public  function  and  agency 
for  the  public  good,  for  which  they  receive  no 
private  or  corporate  benefit*  School  corpora- 
tions, therefore,  are  covered  by  the  same  law 
in  respect  to  their  liability  to  individuals 
for  the  negligence  of  their  officers  or  agents, 
as  are  counties  and  townships*  It  is  well  es- 
tablished that  where  subdivisions  of  the  State 
are  organized  solely  for  a public  purpose  by 
a general  law,  no  action  lies  against  them  for 
an  Injury  received  by  a person  pn  account  of  the 
negligence  of  the  officers  of  such  subdivision, 
unless  a right  of  action  is  expressly  given  by 
statute.  Such  subdivisions,  then,  as  counties, 
townships  and  school  corporations,  are  instru- 
mentalities of  government  and  exercise  authority 
given  by  the  State  and  are  no  more  liable  for 
the  acts  or  omissions  of  their  officers  than  the 
State.’” 

Likewise,  we  feel  that  the  wording  of  the  Cochran  case,  supra 

at  page  220,  is  applicable  where  the  court  said: 

”In  Moxley  v.  Pike  County,  276  Mo*  449,  l.c* 

453,  this  court  ruled  that  a county  was  not 
liable  for  an  injury  caused  by  a defective 
highway.  The  reasons  for  the  court’s  ruling 
are  stated  somewhat  elaborately  and  may  not 
inappropriately  be  quoted  in  this  connection* 

”’When,  for  convenience  in  the  administration 
of  its  laws,  the  State,  through  the  Legislature, 


Dean  E,  A„  Trowbridge 


calls  to  its  aid  those  territorial  organiza- 
tions sometimes  called,  with  more  or  less 
accuracy,  quasi-corporations . such  as  counties, 
townships  and  school  districts,  the  question 
has  frequently  arisen  whether  these  agencies 
share,  with  the  State  itself,  immunity  from 
common-law  liability  for  the  negligence  of 
their  officers  in  the  exercise  of  their  terri- 
torial duties.  The  answer,  from  the  courts  of 
this  State,  has  generally  been  a negative  one. 

From  Reardon  v.  St.  Louis  County,  36  Mo.  55  5 > 
down  to  Lamar  v.  Bolivar  Special  Road  District, 

201  S.W.  $90,  are  many  cases  which  will  be 
found  collected  in  the  case  last  cited  which 
have  settled  the  general  principle  so  firmly 
that  it  is  not  questioned  by  this  appellant. 

On  the  other  hand,  it  has  been  equally  well 
settled  that  municipal  corporations,  which 
include  cities,  towns  and  villages,  are,  in 
the  control,  management  and  maintenance  of 
their  streets,  alleys  and  public  places,  sub- 
ject to  such  liability.  The  cases  recognizing 
this  doctrine  are  so  numerous  and  so  constantly 
before  our  appellate  courts  and  their  doctrine 
so  well  recognized  as  to  render  citations  not 
only  unnecessary  but  unjustifiable.  This  general 
doctrine  is  also  recognized  and  admitted  by  the 
parties  to  this  appeal,1” 

The  case  of  Zoll  v.  St.  Louis  County,  124  S.W.  (2d)  116$, 
involved  an  action  against  the  county  to  recover  consequential 
damages  resulting  from  changing  the  grade  of  a public  highway. 
The  court  in.  denying  recovery  reviewed  the  many  similar  cases 
in  this  state  where  suits  have  not  been  permitted  to  be  brought 
against  an  agency  of  the  state.  At  l.c,  1172,  the  court  said: 

% 

"Such  a cause  as  here  has  never  been  permitted 
to  be  maintained  in  this  state.  The  long  es- 
tablished policy  of  the  state,  as  reflected  in 
the  cases  we  have  reviewed,  and  there  are  others, 
clearly  is  against  the  maintenance  of  such  suits. 
Cases  involving  municipal  corporations  are  not 
authority  for  the  maintenance  of  the  present 
cause,  and  this  because  when  improving  streets, 
etc.,  the  municipality  is  acting  in  a private 
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and  proprietary  capacity  and  for  its  own 
private  benefit*  See  Moxley  v.  Pike  County, 
supra,  20#  S.W.  loc.  cit*  247;  Zummo  v. 

Kansas  City,  2#5  Mo.  222,  225  S.W.  934,  loc. 
cit*  935;  Cochran  v.  Wilson  et  al.,  2#7  Mo. 

210,  229  S.W.  1050,  loc.  cit.  1053.” 

As  we  understand  the  factual  situation  in  the  case  of 
the  county  soil  districts,  the  individual  farmers  of  the  dis- 
trict may  enter  into  an  agreement  with  the  board  of  supervisors 
to  have  this  program  of  soil  conservation  performed  on  their 
land*  In  other  words,  this  county  soil  district  probably  would 
receive  money  from  the  individual  farmers  they  serve  to  help 
defray  some  of  the  maintenance  expense  of  the  county  soil  con- 
servation program.  Such  a procedure,  we  feel,  would  not  de- 
prive the  district  of  the  characteristics  of  a governmental 
function  acting  in  the  capacity  of  agent  of  the  state,  Moxley 
v.  Pike  County,  276  Mo,  449,  is  a case  we  feel  by  analogy  is 
quite  appropriate  to  our  case  of  the  soil  district  of  a county. 
The  Zoll  case,  supra,  in  speaking  of  the  Moxley  case,  said  at 
l.c.  1171: 

"Moxley  v.  Pike  County,  276  Mo,.  449,  20# 

S.W,  246,  was  an  action  for  damages  re- 
sulting from  personal  injury.  Plaintiff's 
automobile,  driven  by  himself  at  night  on 
a public  road,  and  occupied  by  himself  and 
wife,  ran  over  the  bank  and  into  the  bed  of 
a stream  from  which  the  bridge  had  been  re- 
moved, and  the  place  left  unguarded.  Origi- 
nally this  road  was  a private  road  and  toll 
was  charged,  but  later  taken  over  by  tire 
county  and  collection  of  toll  continued. 

It  was  contended  that  since  this  road,  at 
its  origin,  was  a private  road  and  that  toll 
was  charged,  and  that  toll  continued  to  be 
charged  after  the  road  was  taken  over,  the 
county  was  liable.  In  ruling  the  case,  the 
court  said,  20#  S.W.  loc.  cit.  24#:  **.  * * 

Pike  county,  in  taking  over  the  control  and 
management  of  the  road  in  question  by  au- 
thority of  the  act  of  1#99,  and  maintaining 
toll  gates  thereon,  and  collecting  tolls 
from  travelers  to  provide  a fund  for  its 
maintenance,  was  acting  in  the  capacity  of 
agent  of  the  state,  and  that  its  negligence 
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in  the  performance  of  the  duties  arising 
from  such  official  relation  is  not  im- 
putable to  the  county,  which  is  not,  there- 
fore, liable  in  this  suit.’” 

Therefore,  we  feel  that  the  statement  made  by  the  court 
in  Todd  v.  Curators  of  University  of  Missouri,  147  S.W.  (2d) 

IO63 i would  in  general  be  the  rule  as  applied  to  soil  con- 
servation districts  where  the  court  said  at  l.c.  1064: 

rtIn  the  absence  of  express  statutory  pro- 
vision, a public  corporation  or  quasi 
corporation,  performing  governmental 
functions,  is  not  liable  in  a suit  for 
negligence*  ***#*❖***#***  **t 

The  remaining  question  to  be  dealt  with  is  the  provision 
in  the  act  to  the  effect  that  the  district  of  any  certain 
county,  being  a body  corporate,  "shall  be  capable  of  suing 
and  being  sued."  Todd  v.  Curators  of  University  of  Missouri, 
supra,  was  a case  Involving  an  action  against  the  Curators  of 
the  University  of  Missouri  for  alleged  negligence  in  falling 
to  furnish  plaintiff  a safe  pldce  to  work  when  he  was  repair- 
ing certain  campus  buildings.  The  court  held  the  defendant, 
as  a public  corporation,  was  immune  from  such  actions.  At 
l.c.  IO64,  the  court  said: 

"A  statutory  provision  that  such  a public 
corporation  *may  sue  and  be  sued*  does  not 
authorize  a suit  against  it  for  negligence, 

**  * * But  the  waiver  by  the  state  for  it- 
self or  its  officers  or  agents  of  immunity 
from  an  action  is  one  thing.  Waiver  of 
immunity  from  liability  for  the  torts  of 
the  officers  or  agents  of  the  state  is 
quite  another  thing.*  Bush  v.  Highway  Com- 
mission, 329  Mo.  $43 > loc.  cit.  $49,  46  S.W. 

2d  $54,  loc.  cit.  $5o.  See  also  Hill-Behan 
Lumber  Co.  v.  State  Highway  Commission,  Mo. 

Sup.,  14$  S.W.  2d  499,  not  yet  reported 
(in  State  Reports),  and  eases  cited  supra." 

The  case  of  Hill-Behan  Lumber  Go.  v.  State  Highway  Commission, 
14$  S.W.  (2d)  499,  involved  an  action  by  plaintiff  against  the 
State  Highway  Commission  of  Missouri  for  consequential  damages  to 


Dean  E.  A.  Trowbridge 


7- 


plaintiff’s  property.  The  Supreme  Court  directed  the  trial 
court  to  dismiss  plaintiff’s  petition.  Section  $102,  R.S. 

Mo.  1929,  providing  for  the  State  Highway  Commission,  among 
other  provisions,  said  that  the  State  Highway  Commission 
"may  sue  and  be  sued."  The  court,  at  l,c.  500,  saidt 

"Plaintiff,  however,  says  that  Section 
$102  R.S.  1929,  Mo.  St.  Ann.,  Sec.  $102, 
p.  6$$9,  provides  that  the  State  Highway 
Commission  ’may  sue  and  be  sued’ , and 
that  therefore,  there  is  statutory  au- 
thority for  the  present  suit.  So  can 
counties  sue  and  be  sued  in  many  instances, 
but  absent  an  authorizing  statute,  a county 
cannot  be  sued  for  changing  the  grade  of  a 
public  highway  as  was  ruled  in  the  Zoll 
case,  supra,  and  there  is  np  authority  to 
support  the  contention  that  Section  $102 
authorizes  such  suit  as  here.  By  an  au- 
thorizing statute,  we  do  not  mean  such 
statute  as  Section  $102,  but  a statute 
specifically  providing  for  the  payment 
of  damages  when  caused  to  abutting  owners 
by  the  change  of  grade  of  a public  high- 
way." 

CONCLUSION 

In  view  of  the  above,  it  is  the  opinion  of  this  department 
that  the  soil  district  of  any  county  of  this  state,  being  an 
agent  of  the  state  in  carrying  out  its  governmental  functions, 
in  the  absence  of  any  statutory  provisions,  is  immune  from  any 
tort  liability  for  the  negligence  of  its  employees  while  en- 
gaged in  the  soil  conservation  program  as  provided  for  in  the 
Soil  Conservation  Districts  Law. 


Respectfully  submitted, 


APPROVED*. 


Wm.  C,  COCKRILL 

Assistant  Attorney  General 


J.  E.  TAILOR 
Attorney  General 
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TRAINING-  SCHOOLS i Circuit  court  may  modify  Its  order  of  commit- 
CIRCUIT  COURTS:  ment  to  state  training  schools. 

JUVENILES : 


August  6,  1947 


Board  of  Training  Schools 
State  of  Missouri 
Jefferson  City,  Missouri 


Attention:  Mr,  Louis  J,  Sharp,  Director 


Gentlemen! 

This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion  which  roads*  ' 

"From  time  to  time  the  Board  of  Training 
Schools  is  faced  with  the  problem  of  cir- 
cuit and  juvenile  court  judges  wishing  to 
make  changes  in  oourt  orders  of  commitment 
to  the  three  training  schools, 

"These  changes  usually  take  one  of  these 
two  format 

' 1«  The  oourt  desires  to  release  the 

juvenile  to  the  custody  of  some  other 
agency  or  perao'n,  whether  or  not  there  is 
to  he  continuation  of  supervision  or  oourt 
jurisdiction,  and  enters  a oourt  order 
modifying  the  original  judgment  to  provide 
for  this  change- of  custody  and  release  from 
the  training  schools, 

2,  The  oourt  desires  to  reduce  the  period 
of  commitment  to  provide  for  the  termination 
of  a commitment  and  thereby  release  the 
juvenile  without  further  control* 

/ 

"The  Board  of  Training  Schools  would  like 
•to  have  an  opinion  on  the  following* 

1,  What  responsibility  the  Board  and 
the  Superintendents  have  In  recognising 
such  court  orders  as  outlined  In  1 and  2 
above,  after  the  juvenile  has  been  accepted 
in  a training  school* 

2,  Whether  or  not  a decision  in  a parti- 
cular case  would  be  conditioned  on  whether 
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or  not  the  amending  court  order  was  filed 
during  the  same  term  of  court  or  a subse- 
quent term  of  court** 

In  construing  your  request,  it  is  important  that  we 
examine  Sections  9704  and  9715,  R#  S*  Mo*  1959,  which  read* 

"See*  9704*  When  any  child  coming  under 
the  provisions  of  this  article  shall  be 
adjudged  to  be  neglected  or  delinquent  or 
In  need  of  the  care  or  discipline  and  pro- 
tection, the  court  may  make  an  order  com- 
mitting the  child,  under  such  conditions 
as  it  may  prescribe,  to  the  care  of  same 
reputable  person  of  good  moral  character, 
or  to  the  care  of  some  association  willing 
to  receive  it,  embracing  in  its  objects 
the  purpose  of  caring  for  neglected  children, 
or  to  any  institution  incorporated  under 
the  laws  of  this  state  that  may  care  for 
children,  or  to  any  institution  or  agency 
which  now  is  or  hereafter  may  be  estab- 
lished by  the  state  or  county  for  the  care 
of  children}  or  the  court  may  place  the 
child  in  the  care  and  control  of  a proba- 
tion officer,  and  may  allow  such  child  to 
remain  in  its  home  subject  to  the  visita- 
tion and  control  of  the  probation  officer, 
to  be  returned  to  the  court  for  further 
proceedings  whenever  such  action  may  appear 
to  the  court  to  be  necessary}  or  the  court 
may  authorise  the  child  to  be  placed  In  a 
suitable  family  home,  subject  to  the 
friendly  supervision  of  a probation  officer 
and  the  further  order  of  the  court;  or  it 
may  authorise  the  child  to  be  cared  for 
in  some  suitable  family  home  in  such  manner 
as  may  be  ordered  by  the  court  Or  may 
arrange  for  same  through  voluntary  contri- 
butions or  otherwise  until  suitable  pro- 
vision may  be  mad©  for  the  child  in  a home 
without  such  payment*  In  case  of  a delin- 
quent child  the  court  may  commit  such 
child,  if  a boy,  to  a training  school  for 
boys,  or  to  the  Missouri  reformatory,  or, 
if  a girl,  to  the  state  industrial  home 
for  girls,  or,  if  a colored  girl,  to  the 
state  industrial  home  for  negro  girls* 
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The  court  shall  not  commit  any  child  under 
the  age  of  seventeen  years  to  any  jail  or 
police  station  where  such  child  may  come 
in  contact  in  any  way  with  adults  convicted 
or  under  arrest * All  orders  of  the  court 
touching  the  care  or  other  disposition  of 
any  child  shall  be  subject  to  such  modifi- 
cations from  time  to  time  as  the  court  may 
consider  to  be  for  the  best  welfare  of  said 
child.  In  making  commitments  to  associa- 
tions or  individuals  the  court  shall  place 
children  as  far  as  practicable  with  asso- 
ciations or  persona  having  the  same  relig- 
ious faith  as  the  parents  of  such  child. 

After  ary  child  shall  have  cane  under  the 
care  or  control  of  the  juvenile  court  as 
herein  provided,  any  person  who  shall  there- 
after knowingly  contribute  to  the  delin- 
quency or  neglect  of  such  child,  shall 
knowingly  disobey,  violate  or  Interfere 
with  any  lawful  order  of  said  court,  with 
relation  to  said  child,  shall  be  guilty  of 
contempt  of  court,  shall  be  proceeded 
against  as  now  provided  by  law  and  punished 
by  imprisonment  in  the  county  jail  for  a 
term  not  exceeding  six  months  or  by  a 
fine  not  exceeding  five  hundred  dollars 
or  by  both  such  fine  and  imprisonment,1* 

’’See,  9715 • Hothing  in  this  article  shall 
be  construed  to  repeal  any  portion  of  the 
law  relating  to  the  state  industrial  home 
for  girls  or  the  Missouri  reformatory;  and 
in. all  commitments  to  either  of  said  in- 
stitutions the  law  in  reference  to  said 
institutions  shall  govern  the  same;” 

The  two  foregoing  statutory  provisions  are  both  contained  in 
the  Bame  Article  10,  Chapter  56,  R.  3*  Ho,  1939,  neither  of 
the  foregoing  provisions  have  been  specifically  repealed  by 
the  Legislature  and  since  repeals  by  Implication  are  not 
favored,  v/e  are  of  the  opinion  that  if  said  provisions  do 
not  directly  conflict  in  any  manner  with  the  Constitution  or 
laws  hereinafter  referred  to*  with  respect  to  having  charge 
and  control  of  said  training  schools,  then  said  provisions 
shall  remain  in  full  force  and  effect. 

We  shall  first  relate  a little  history  regarding  the 
various  training  schools  in  this  state*  Said  training  schools 
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wore  formerly  under  the  jurisdiction  of  th®  commission  of  the 
department  of  penal  institutions  (see  Section  8894,  R,  S, 

Mo,  1939),  Said  commission  was  authorized  to  appoint  a 
superintendent  who  was  to  be  the  chlof  executive  officer  of 
said  institutions  under  the  control  of  the  commission  of  the 
department  of  penal  institutions  (see  Sections  8994  and  8995, 

R*  S,  Mo,  1959),  The  foregoing  provisions  formerly  gave  the 
department  of  penal  institutions  the  full  control  and  manage- 
ment of  Missouri  Training  Schools  for  Boys,  Under  Sections 
9010  and  9012,  R,  S,  Mo,  1939,  the  Legislature  gave  the  com- 
mission of  the  department  of  penal  institutions  supervision 
and  government  of  the  State  Industrial  Hon®  for  Girls  at 
Chill lcothe.  Under  Section  9022,  R,  S,  Mo,  1939,  the  same 
department  was  vested  with  similar  authority  over  the 
Industrial  Hone  for  Negro  Girls, 

While  the  foregoing  laws  provided  for  the  return  of 
certain  children  placed  in  said  institutions,  to  the  court 
or  magistrate  sending'  them  to  said  institutions,  upon  find- 
ing them  to  be  incorrigible  and  providing  how  said  court  or 
magistrate  shall  then  sentence  them,  furthermore  such  laws 
contained  provisions  that  before  any  sentence  made  by  certain 
courts  could  be  executed,  the  commitment  must  have  the  endorse- 
ment thereon  the  approval  of  the  circuit  *or  probate  court  (see 
Sections  9017  and  9029,  R,  S,  Mo,  1939) , there  is  nothing 
in  the  foregoing  statutes  giving  the  commission  of  the  depart- 
ment of  penal  institutions  jurisdiction  of  said  training  schools 
that  directly  conflicts  with  3eetion  9704,  R,  S,  Mo,  1939, 

Subsequent  thereto,  the  Constitutional  Convention  in  1944 
proposed  Section  38,  Article  IV  of  the  Constitution  of  Missouri 
1945,  and  the  voters  of  tills  state  at  a special  election  held 
on  the  27th  day  of  February,  1945,  adopted  said  constitutional 
amendment  which  on  and  after  the  30th  day  of  March,  1945, 
became  the  supreme  law  of  the  State  of  Missouri,  The  foregoing 
constitutional  provision  places  all  training  schools  in  charge 
of  a board  of  trustees  to  bo  appointed  by  the  governor  with 
the  advice  and  consent  of  the  Senate  and  reads* 

"All  state  training  schools  and  industrial 
homes  for  boys  and  girls  shall  be  classi- 
fied as  educational  institutions  and  shall 
be  in  charge  of  a board  of  six  trustees, 
three  from  each  of  the  two  major  political 
parties,  appointed  by  the  governor  by  and 
with  the  advice  and  consent  of  the  senate* 

All  employees  of  the  board  shall  be  selected 
and  removed  as  provided  for  employees  in 
the  state  eleemosynary  institutions,’’ 
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Thereafter,  the  65rd  General  Assembly  enacted  a law  to 
conform  with  the  foregoing  constitutional  provision  (see 
Sections  SO  to  34,  inclusive,  pages  730-734,  Laws  of  Missouri 
1945)*  Section  20  of  the  Laws  of  Missouri  1945,  page  730, 
vests  in  the  state  board,  of  training  schools  full  charge  and 
control  of  all  training  schools  which  is,  if  possible,  even 
broader  than  the  foregoing  constitutional  provision,  "Charge” 
has  been  defined  by  Webster's  how  International  Dictionary, 
Second  Edition,  as  follows : 

"9f  A person  or  thing  committed  or 
entrusted  to  the  care,  custody  or  manage- 
ment of  anotherj 

"in  charge  having  the  charge  or 

care  of  something,  esp»,  temporarily;  as, 
the  officer  or  minister  in  charge,” 

Various  decisions  have  defined  the  word  "charge”  as 
synonymous  with  "custody”  (see  Handazzo  vs.  United  States, 

300  F,  794,  l.c,  797) « Other  insurance  liability  decisions 
in  Various  states  define  the  words  *ln  charge  of"  as  used  in 
such  policies  to  mean  not  mere  possession  but  the  right  to 
exercise  dominion  or  control  of  something' (see  Slcy  et  al,,  vs. 
Keystone  Casualty  Company,  29  Atl,  (2d)  230,  l,c*  232-233; 
also  Cohen  & Powell  vs.  Great  American  Indemnity  Company,  16 
Atl,  (2d)  354,  l.c,  355|  and  Hcealn  vs.  Cleveland  and  Whitehlll, 
24  N.E,  (2d)  136,  l.c*  138) . As  can  be  seen  by  the  foregoing 
definitions,  said  board  of  training  schools  under  the  fore- 
going statuses  and  constitutional  provisions  have  almost  un- 
limited authority  relative  to  administrative  management , 
course  of  study,  recreation,  rehabilitation  and  conduct  of 
children  committed  to  said  Institutions,  However,  nothing  in 
said  act  of  1945  or  Section  38,  Article  IV  of  the  Constitu- 
tion of  Missouri  1945,  in  any  manner  conflicts  with  that  part 
of  Section  9704,  R,  S,  Mo,  1939,  which  authorizes  the  circuit 
court  tfoat  commits  boys  oil  girls  to  said  training  schools  to 
modify  the  order  of  said  eourt  when  in  the  court’s  opinion  It 
is  for  the  best  welfare  of  the  child.  To  prohibit  this  might 
be  detrimental  to  a child  in  that  seme  circuit  courts  might 
not  be  anxious  to  commit  children  to  said  institutions  unless 
they  at  least  have  some  authority  or  supervision  thereafter 
to  modify  their  orders  when  and  if  conditions  and  circumstances 
in  their  opinion  warrant  a modification  of  said  order* 

One  of  the  cardinal  rulos  of  statutory  construction  is 
that  two  or  more  statutes,  relating  to  the  same  subject, 
should  be  read  together  and  harmonized.  If  possible,  so  as 
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to  give  full  force  and  effaet  to  each,  and  this  rule- applies 
not  only  to  acts  passed  at  the  same  sees ion  of  the  legislature 
but  also  to  those  passed  at  prior  and  subsequent  sessions  (see 
State  ex  rol*  Central  Surety  Insurance  Corporation  vs*  State 
Tax  Commission,  153  S*ft.  (2d)  43,  348  Mo.  171j  also  White 
River  Drainage  District  vs,  Lancaster,  29  S.W,  (2d)  716,  325 
Mo,  493), 

i ' ' 

In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  Section  9704,  R,  S,  Mo,  1939,  authorizing 
the  circuit  court  to  modify  its  order  at  any  time  when  the 
court  feels  it  is  for  the  bast  welfare  of  the  child  committed 
by  said  court  to  said  training  school,  does  not  conflict  with 
the  provisions  of  Section  9715,  R,  S*  Mo,  1939,  or  with  any 
law  in  effect  at  the  time  of  said  enactment  or  subsequent 
thereto,  nor  does  it  conflict  with  Section  38,  Article  IV  of 
the  Constitution  of  Missouri  1945,  and  therefore,  same  is 
still  in  full  force  and  effect  as  of  this  date. 

Answering  your  second  query,  it  is  the  further  opinion 
of  this  department  that  Section  9704,  R,  S,  Mo.  1939,  being 
more  in  the  nature'  of  a special  statute  authorizing  the  cir- 
cuit court  to  amend  its  order  at  a subsequent  date,  possibly 
extending  far  beyond  that  term  of  the  circuit  court,  that  It 
would  tahe  precedence  over  any  decision  or  statute  holding 
that  a circuit  court  may  not  change  a judgment  subsequent  to 
the  closing  of  the  term  of  court  at  which  said  judgment  was 
rendered.  It  is  true  that  the  appellate  courts  of  this  state 
have  held  that  after  the  expiration  of  a terra  at  which  a judg- 
ment and  sentence  were  pronounced,  the  criminal  court  is  with- 
out jurisdiction  to  set  them  as5.de.  In  State  vs*  Lonon,  56 
S,W,  (2d)  378,  l,c,  380,  the  court  In  so  holding  said* 

ttThe  only  reason,  assigned  in  appellant's 
motion,  questioning  the  jurisdiction  of 
the  circuit  court  to  try  the  defendant, 
was  that  the  case  had  been  dismissed 
against  him  and  the  court  was  without 
power  to  reinstate  the  case.  Courts  of 
general  jurisdiction  liave  inherent  author- 
ity, during  the  torra,  to  vacate  any  judg- 
ment or  order  that  may  have  been  made  at 
that  terra.  This  was  the  rule  at  common 
law  and  prevails  In  most  jurisdictions* 

(See  cases  cited,)  * * * ” 

See  also  Duseriberg  vs*  Rudolph,  30  S*W,  (2d)  94,  l,c,  96 
(9),  325  Mo.  881,  and  Carrollo  vs.  United  States,  141  F,  (2d) 
997*  However,  the  order  of  the  circuit  court  in  this  instance 
rendered  under  Section  9704,  R.  S.  Mo*  1939,  which  is  a special 
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Statute,  has  the  effoct  of  being  the  exception  to  the  fore- 
going rule  and  permits  the  circuit  court  to  set  aside  orders 
rendered  at  a previous  term  of  court.  In  State  vs,  Richm&n,- 
148  S,W,  (2d)  796,  l,c,  799,  the  court  in  so  holding  said* 

"In  State  v,  Harris,  337  Ho.  1052,  1058, 

87  S.W,  2d  1026,  1029,  we  said  that  if' 
statutes  are  necessarily  inconsistent 
that  which  deals  with  the  common  subject 
matter  in  a minute  and  particular  way  will 
prevail  over  one  of  a more  general  nature; 
and,  citing  authorities,  we  quoted  the 
rule  as  stated  in  State  ox  rel.  County  of 
Buchanan  v,  Fulks,  296  Mo * 614,  626,  247 
S.W,  129,  132,  thus*  * "Where  there  is  one 
statute  dealing  with  a subject  in  general 
and  comprehensive  terms  and  another  deal- 
ing with  a part  of  the  same  subject  in  a 
more  minute  and  definite  way,  the  two 
should  be  read  together  ana  harmonized. 

If  possible,  with  a view  to  giving  effect 
to  a consistent  legislative  policy;  but 
to  the  extent  of  any  necessary  repugnancy 
between  them  the  special  will  prevail  over 
the  general  statute.  Where  the  special 
statute  is  later,  it  will  be  regarded  as 
an  exception  to,  or  qualification  of,  the 
prior  general  one;  and  whore  the  general 
act  is  later,  the  special  will  be  constmed 
as  remaining  an' exception  to' its  terms, 
unless  it  is  repealed  in,  express  words  or 
, v by  necessary  Implication," *" 

See  also  State  ex  rel.  R,  Newton  McDowell,  Inc.,  vs. 

Smith,  67  S.W,  (2d)  50,  334  Mo*  653;  also  State  of  Missouri 
vs,  Ross,  57  S,  Ct,  60,  299  U.S,  72,  81  L,  Ed,  46, 

In  view  of  Section  9704* , supra,  being  a special  statute * 
it  will  therefore  prevail  over  any  general  provision  regarding 
the  time  when  circuit  courts  may  modify  judgments  and  under 
s&ld  section,  the  circuit  court  may  modify  its  order  committing 
said  delinquent  children  to  the  state  training  schools  in  this 
state  whenever  said  court  is  of  the  opinion  that  it  is  for  the 
best  welfare  of  said  child* 
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CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  that 
part  of  Section  9704,  R.  S.  Ho.  1939,  authorizing  the  circuit 
court  to  modify  its  order  when,  in  the  opinion  of  the  court, 
it  Is  for  the  best  welfare  of  the  child  committed  to  said 
training  school,  is  still  In  full  force  and  effect;  and  It 
is  the  further  opinion  of  this  department  that  decisions  of 
the  Supreme  Court,  holding  that  a circuit  court  may  not  change 
a judgment  after  the  expiration  of  a term  of  court  at  which 
said  judgment  was  rendered,  do  not  apply  in  the  case  of  a 
circuit  judge  committing  a -delinquent  child  to  the  Missouri 
State  Training  Schools. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  Jr* 
Assistant  Attorney  General 


APPROVED* 


J.  E.  TAYLOR 
Attorney  General 

ARHiVLM 
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STATE  MERIT  SYSTEM  ACT; 

CANDIDACY  OF  EMPLOYEES  FOR 
PUBLIC  OFFICE: 


Individual  not  candidate  within  meaning 
of  State  Merit  System  Aet,  Session  Acts 
1945  > page  1157,  until  filing  under 
Section  11550,  R.S.  Mo.  1939. 


LEAVE  OF  ABSENCE: 


No  mandatory  direction  in  Merit  System 
Act  requiring  superior  to  grant  leave 
November^l^H^/3  t0  prospective  candidate. 


Mr* ' Ralph  J.  Turner,  Director 
Personnel  Division 

State  Department  of  Business  and  Administration 
630  Jefferson  Street 
Jefferson  City,  Missouri 


Dear  Sir: 


We  have  your  recent  letter  in  which  you  request  an  opin- 
ion of  this  department.  Your  letter  is  as  follows: 

,?A  question  has  arisen  as  to  the  con- 
struction to  be  given  to  Section  43(e) 
of  House  Bill  162  enacted  by  the  63rd 
General  Assembly  regarding  the  question 
of  an  employee  under  the  Act  being  a 
candidate  for  nomination  or  election  to 
any  public  office.  Specifically,  there 
are  two  questions  which  are  as  follows: 

"1.  When  does  an  individual  become  a 
candidate  for  public  office  and, 
under  the  Act,  when  would  he  be 
required  to  resign  or  request  a 
leave  of  absence. 


"2.  Is  it  mandatory  that  the  appoint- 
ing authority  be  required  to  grant 
such  leave  .of  absence  if  requested 
by  an  individual  under  this  section: 

,M(e)  No  employe©  selected  under  the 
provisions  of  this  act  shall  be  a 
member  of  any  national,  state,  or 
local  committee  of  a political  party, 
or  an  officer  of  a partisan  political 
club,  or  shall  take  any  part  in  the 
management  or  affairs  of  any  political 
party  or  in  any  political  campaign , ex- 
cept to  exercise  his  right  as  a citizen 
to  express  his  opinion  and  to  bast  his 
vote.  No  employee  in  a position  sub- 
iect  to  this  act  shali“be  a candidate 
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for  nomination  or  election  to  any 
public  office  'except  aft  or  resign- 
ing , or  obtaining:  a regularly  granted 
leave  of  absence,  from  such  position, 1 

"In  order  to  resolve  the  question  we  would 
appreciate  receiving  from  you  an  opinion  as 
to  when  an  individual  becomes  a candidate 
for  public  office  and  when  would  such  indi- 
vidual, employed  unaer  the  Act,  be  required 
to  resign  or  request  a leave  of  absence. 

Also,  is  it  mandatory  that  the  appointing 
/ authority  be  required  to  grant  such  leave  of 

absence  if  requested  by  an  individual  under 
this  section. 

'ti  copy  of  the  correspondence  relating  to 
this  situation  is  being  enclosed  for  your 
.information.’1 

You  also  attach  certain  correspondence  pertaining  to  the 
particular  circumstances  which  have  prompted  your  inquiry,  to- 
gether vi th  a photostatic  copy  of  a letter  evidently  intended 
for  use  by  the  prospective  candidate  in  seeking  the  office  to 
which  he  aspires,  from  your  aforesaid  letter,  and  from  the 
enclosures  therewith,  we  deduce  the  following  facts:  (1)  The 
prospective  candidate  is  an  employee  in  the  division  of  Employ- 
ment Security,  and  is,  therefore,  subject  to  the  provisions  of 
the  State  Merit  system  Act,  Laws  of  Missouri  1945,  session  Acts, 
page  1157,  being  House  Bill  Ho.  162,  enacted  by  the  63rd  General 
Assembly.  (2)  The  prospective  candidate  has  frankly  expressed 
to  his  superiors  his  intention  to  become  a candidate  for  Congress, 
but  has  stated  that  he  does  not  intend  to  seek  the  office  to  which 
he  aspires  until  he  shall  file  his  declaration  pursuant  to  the 
provisions  of  Lection  11550,  u . b . Mo.  1939,  and  has  also  expressed 
his  intention  to  request  a suitable  leave  of  absence  before  filing 
his  declaration,  evidently  having  in  mind  the  above  quoted  provi- 
sion of  the  State  Merit  dystem  ^ct  above  referred  to.  (3)  Not- 
withstanding the  prospective  candidate’s  expressed  intention  not 
to  seek  the  office  actively  before  filing:  his  declaration,  the 
aforesaid  letter  does  set  forth  certain  facts  about  him,  express 
certain  of  his  convictions,  make  certain  promises,  and  invite 
support.  This  correspondence  does  not  reveal  whether  or  not 
there  has  been  such  circulation  or  delivery  of  the  letter  to  voters 
as  might  be  construed  to  be  a seeking  of  support  for  public  office. 
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With  the  above  enumerated  facts  In  mind,  we  shall  first 
give  consideration  to  the  first  question  in  your  above  mentioned 
letter* 

We  believe  it  should  be  quite  clear  from  a mere  construction 
of  the  language  employed  by  the  statute  that  the  resignation  or 
the  obtaining  of  a leave  of  absence  must  occur  before  the  indi- 
vidual becomes  a candidate.  As  to  when  an  individual  becomes  a 
candidate,  we  sugp^est  that  the  meaning  of  the  word  "candidate” 
is  so  broad,  so  vague  and  indefinite  that  it  is  not  susceptible 
of  a uniform  construction  wherever  and  whenever  used,  but  must, 
when  used  in  a specific  statute,  be  construed  in  the  light  of 
the  purpose  of  the  particular  act  in  which  it  is  used.  That  the 
general  meaning  of  the  term  is  vague  and  indefinite  is  affirmed 
by  the  very  broad  definition  in  0.  J.,  Vol.  9 » page  1272,  which 
is  in  the  following  words; 

"One  who  seeks  or  aspires  to  some  office 
or  privilege,  or  who  offers  himself  for 
the  same;  a person  offering  himself  to  the 
suffrage  of  the  electors;  one  put  forward 
for  election,  whether  with  or  against  his 
own  will;  one  put  forward  by  others  for  an 
office;  one  who  is  selected  by  others  for 
an  office  or  place;  a person  considered 
worthy  or  likely  to  attain  some  dignity, 
or  to  come  to  some  place  or  end.” 

It  may  be  readily  seen  from  the  language  of  the  foregoing 
definition  that,  according  to  it,  persons  might  be  said  to  be 
candidates  who  do  not  even  aspire  to  public  office.  The  provi- 
sion of  the  State  Merit  System  Act  prohibiting  employees  subject 
thereto  from  becoming  candidates  certainly  could  not  apply  to 
one  who  does  not  even  aspire  to  public  office  but  happens  to  be 
supported  therefor  by  others. 

We  are  unable  to  find  a statutory  definition  of  the  term 
"candidate,”  and  we  are  likewise  unable  to  find  a judicial  con- 
struction of  the  term  by  an  appellate  court  of  this  state.  A 
Minnesota  case,  however,  after  adverting  to  the  fact  that  the 
term  is  a very  indefinite  one,  holds  that  the  Minnesota  statute 
which  provides  for  filing  for  nomination  in  the  primary  amounts 
to  a definition  of  a candidate  as  one  who  has  so  filed  pursuant 
to  that  statute,  and  holds  that  an  aspirant  for  public  office  is 
not  a candidate  until  he  has  filed  thereunder.  The  following  is 
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quoted  from  the  opinion  of  the  Supreme  Court  of  Minnesota  in 
that  case,  State  ex  rel.  Brady  vs.  Bates,  102  Minn.-  104,  l.c. 

107,  112  N.W.  1026: 

ft*  * * It  is  apparent,  in  the  nature  of 
things,  as  it  is  a familiar  experience, 
that,  in  the  absence  of  statutory  pre- 
scription on  the  subject,  the  time  when 
a man  becomes  a candidate  is  extremely 
vague  and  indefinite. 

ft*  * * The  iaw  clearly  defines  who  is  a 
candidate  under  its  terms,  and  how  and 
the  time  at  which  an  aspirant  becomes  a 
candidate.  Section  1$4  provides  that  at 
least  twenty  days  before  a primary  elec- 
tion any  person  eligible  becomes  a candi- 
date by,  and  at  the  time  of,  filing  his 
affidavit  with  a specified  official, 
setting  forth,  inter  alia,  the  office  for 
which  he  desires  to  become  a candidate. 

Upon  the  filing  of  this  affidavit,  and  the 
payment  of  the  required  fee,  *the  auditor 
shall  place  such  name  upon  the  primary 
election  ballot*  * 

Section  134  of  the  Minnesota  Revised  Statutes,  1905,  being 
the  Minnesota  statute  referred  to  by  the  court  in  the  last  above 
quoted  opinion,  does  not  differ  substantially  from  Section  11550, 

R.  3,  Mo*  1939,  being  the  Missouri  Statute  providing  for  filing 
for  nomination  for  public  office. 

Under  the  doctrine  of  the  above  quoted  case,  it  would  be 
logical  for  us  to  hold  that  riot  until  an  aspirant  files  under 
the  last  above  cited  statute  does  he  attain  the  status  of  a 
candidate.  We  consider  this  Minnesota  case  to  be  very  persua- 
sive. However,  even  if  this  case  last  cited  were  to  be  disre- 
garded, nevertheless,  iri  view  of  the  very  broad  meaning  of  the 
term  "candidate , tt  we  are  driven  to  the  conclusion  that  the  word 
has  a restricted  meaning  as  used  in  the  State  Merit  System  Ret, 
and  in  order  to  arrive  at  a proper  construction  as  to  the  meaning 
of  the  term  within  said  act,  reference  must  be  had  to  the  general 
purposes  of  the  act  itself. 

With  reference  to  the  purpose  of  the  Merit  System  Act  we 
consider  it  sufficient  to  say  that  the  general  objective  of  said 
act  is  the  promotion  of  an  efficient  administration  of  the  depart- 
ments subject  thereto.  Section  2(a),  State  Merit  System  Act,  supra 
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In  furtherance  of  this  general  objective,  an  incidental  objec- 
tive is  the  accomplishment  of  the  selection  and  retention  of 
the  personnel  of  the  departments  subject  to  the  provisions 
thereof  on  the  basis  of  a nonpolitical  and  nonpartisan  consid- 
eration of  the  qualifications  for  the  particular  positions  to 
be  filled  and  to  keep  that  personnel  free  from  partisan  incentives. 

We  are  of  the  opinion  that  this  incidental  objective  of  the 
act  led  not  only  to  the  prohibition  against  activities  in  partisan 
political  organizations  by  individual  employees,  but  also  to  the 
prohibition  against  an  employee  being  a candidate  for  nomination 
or  election  to  any  public  office.  In  fact  both  of  said  prohibitions 
are  embodied  in  the  same  section  of  the  act*  Section  43(e) , State 
Merit  System  Act,  supra.  We  are  of  the  opinion  that  the  aforesaid 
incidental  dbjective  of  said  act  led  to  the  incorporation  of  the 
following  language  in  Section  5 thereof,  which  section  enumerates 
the  qualifications  of  members  of  the  Board; 

* In  order  to  be  eligible  for  appoint- 
ment and  tenure  as  a member  of  the  Board, 
no  appointee  shall  during  his  term  of  office, 
or  for  at  least  one  year  prior  thereto,  be  a 
member  of  any  local,  state,  or  national  com- 
mittee of  a political  party  or  an  officer  or 
member  of  a committee  in  any  partisian  politi- 
cal club  or  organisation,  or  shall  Hold,  or  be 
a candidate  for,  any  elective  office. " 

These  provisions  of  said  sections  of  the  aforesaid  act  clearly 
show  that  the  prevailing  intention  of  the  Legislature  in  this  act 
is  to  safeguard  the  employees  and  the  departments  subject  to  the 
act  from  such  partisan  political  influences  as  might  be  promoted 
by  membership  of  an  individual  on  the  committee  of  a political  party 
or  by  his  holding  office  in  a partisan  political  club  or  by  his 
taking  part  in  the  management  of  the  affairs  of  any  political  party, 
or  by  his  taking  part  in  a political  campaign,  or  by  his  becoming  a 
candidate  for  nomination  or  election  to  any  public  office. 

with  these  considerations  in  mind,  we  are  of  the  opinion  that 
when  the  Legislature  in  the  aforesaid  State  Merit  System  Act  pro- 
hibited employees  subject  thereto  from  becoming  candidates  for 
nomination  or  election  to  any  public  office,  except  after  resigning 
or  obtaining  a leave  of  absence,  it  intended  to  prevent  such  em- 
ployees from  becoming  engaged  in  partisan  political  activities 
during  the  period  of  their  actual  employment. 

In  the  light  of  these  conclusions,  it  seems  to  us  that  the 
meaning  of  the  word  "candidate,”  as  used  in  the  State  Merit  System 
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Act,  supra,  is  restricted  to  the  status  attained  by  the  aspirant 
when,  by  filing  and  declaring  his  candidacy  for  a party  nomination 
pursuant  to  the  provisions  of  Section  11550,  R.S.  Mo.  1939»  he 
publicly  appeals  for  partisan  political  support,  for  the  reason 
that  it  is  not  until  that  time,  that  he  places  himself  under  the 
party  standard  and  publicly  adopts  the  party  label,  and  because 
the  last  mexitioned  section  prescribes  the  only  practicable  and 
lawful  method  whereby  he  may  be  cnosen  as  tue  nominee  of  a 
political  party  for  any  public  office. 

The  prohibitions  of  the  State  Merit  System  Act  against 
political  activity  are  indeed  so  specific  that,  according  to 
sound  principles  of  statutory  construction,  no  political  activity 
of  an  employee  not  specifically  mentioned  in  the  act  should  be 
deemed  to  be  prohibited  thereby.  Therefore,  the  mere  fact  that 
an  employee  aspires  to  the  nomination  to  a public  office  and  re- 
veals that  fact  to  his  superiors,  or  even  invites  the  support  of 
voters  in  the  event  of  the  occurrence  of  the  uncertain  future  con- 
tingency of  his  filing  for  same,  does  not  constitute  him  a violator 
of  any  of  the  prohibitions  of  this  act  directed  against  partisan 
political  activities.  These  prohibitions  are  clearly  defined  and 
are  limited  to:  (1)  being  a member1  of  any  national,  state  or  local 
committee  of  any  political  party,  (2)  being  an  officer  of  a partisan 
political  club,  (3)  taking  part  in  the  management  of  the  affairs  of 
any  political  party,  (4)  taking  part  in  any  political  campaign,  or 
(5)  becoming  a canaiuate  for  nomination  or  election  to  any  public 
office.  N 

This  brings  us  to  yodr  question  as  to  whether  the  superior 
is  obliged,  under  the  provisions  of  the  act,  to  grant  a leave  of 
absence  to  an  employee  who  requests  same  in  order  that  he  may 
become  a candidate  for  nomination  or  election.  In  response  to 
this  question,  we  are  die£initely  of  the  opinion  that  the  granting 
of  such  a leave  of  absence  upon  request  therefor,  or  the  refusal 
to  grant  same,  is  clearly  discretionary.  The  avowed  purpose  of 
the  State  Merit  System  Act  set  forth  in  Section  2(a)  tnereof  is  that 
it  is  ’’designed  to  secure  efficient  administration.”  It  is  quite 
obvious  that  the  superior  must  keep  this  avowed  objective  of  the 
act  in  mind  and  should  refuse  to  grant  leave  of  absence,  if  in  h is 
judgment  the  granting  of  same  would  have  a tendency  to  detract  from 
efficient  administration.. 


COWOLUoIOM 

we  are;  therefore,  of  the  opinion  that  an  individual  does 
not  become  a candidate  for  office  within  the  meaning  of  the  state 
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Merit  System  Act  until  such  time  as  he  files  his  declaration  in 
accordance  with  the  terms  and  provisions  of  Section  11550,  supra. 

We  are  of  the  further  opinion  that,  upon  so  filing,  he 
definitely  becomes  engaged  in  partisan  political  activity  by 
declaring  publicly  his  candidacy  for  the  nomination  of  a political 
party  and  is  then  definitely  within  the  scope  of  the  prohibition 
of  the  act,  unless  he  has  first  obtained  a leave  of  absence,  and 
that  he  is,  therefore,  then  a candidate  within  the  meaning  of  the 
State  Merit  System  Act.  , 

We  are  further  of  the  opinion  that,  under  the  btate  Merit 
System  Act,  the  granting  or  refusing  of  a leave  of  absence  to  an 
employee  who  is  a prospective  candidate  is  discretionary  rather 
than  mandatory. 


Respectfully  submitted, 


AfiROt/  uD  s 


Smi  ii.  ,v;  iaO>.j 

Assistant  Attorney  General 


J.  a.  T.i  YLOA 
Attorney  General 


SCHOOL  FUNDi> : ) May  not  be  invested,  in  time  deposu-bs  even 

COUNTY  SCHOOL  FUNDo:  ) though,  bank  pledges  United  states  government 

) bonds  to  guarantee  deposits. 


April  9,  1947 


Honorable  Curt  M,  Vogel 
Prosecuting  Attorney 
Perry  County 
Perryville,  Missouri 


Dear  Cir: 


This  is  in  reply  to  your  letter  of  February  24, 
1947,  requesting  an  opinion  from  this  department,  which  reads 
in  part  as  follows s 

"The  Constitution  of  1945,  Section  7 of 
Article  IX,  and  Section  10376  of  the 
statute  reads  In  part,  quote,. 

H » . , . . , and  the  proceeds  thereof 
and  the  money  on  hand  now  belonging 
to  said  school  fund:  of  the  several 
counties  and  the  city  of  St,  i»ouis, 
shall  be  reinvested  (1)  in  registered 
bonds  of  the  United  states,  (2)  or  in 
bonds  of  the  state  or  in  approved  bonds 
of  any  city  or  school  district  thereof, 

(3)  or  in  bonds  or  other  securities 
the  payment  of  which  are  fully  guaranteed  by 
the  United  states  and  sacredly  preserved  as 
a county  school  fund,1/ 

“The  third  method  of  investing  these  funds, 
maak  ed  for  convenience  ,,3*’  has  raised  this 
question  for  the  County  Court:  Is  it  per- 
missible, under  this  clause,  for  the  county 
to  invest  school  funds  In  time  deposits  in 
banks.  If  these  time  deposits  are  guaranteed 
by  the  bank  by  depositing  under  an  escrow 
agreement  sufficient  United  ctates  Government 
bonds  as  a pledge  against  such  a time  deposit? 

"»Ve  have  encountered  difficulties  in  trying 
to  invest  this  school  fund  money  which. 
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roughly,  amounts  to  $55,000,  and  we  are 
trying  to  work  out  a suitable  plan  of  in- 


vestment without  tying  up  the  money  for 
too  long  a period," 


Your  attention  is  directed  to  the  following  sections 
which  provide  that  the  capital  of  the  county  and  township  school 
funds  shall  be  liquidated  and  reinvested  in  certain  securities 
and  preserved  as  a county  school  fund. 


Section  7,  Article  IX  of  the  1945  Constitution  of 
Missouri,  is,  in  part,  as  follows! 

"All  real  estate,  loans  and  Investments 
now  belonging  to  the  various  county  and 
township  school  funds,  except  those  in- 
vested as  hereinafter  provided,  shall  be 
liquidated  without  extension  of  time,  and 
the  proceeds  thereof  and  the  money  on  hand 
now  belonging  to  said  school  funds  of  the 
several  counties  and  the  city  of  St.  Louis, 
shall  be  reinvested  in  registered  bonds  of 
the  United  Ltates,  or  in  bonds  of  the  state 
or  in  approved  bonds  of  any  city  or  school 
district  thereof,  or  in  bonds  or  other 
securities  the  payment  of  which  are  fully 
guaranteed  by  the  United  States*  and  secred- 
ly  preserved  as  a county  school  fund, 


Section  10376,  Mo,  R.L.A,,  v/hlch  implements  the  above 
constitutional  provision  as  to  the  county  school  fund,  reads  in 
part  as  follows: 


"It  is  hereby  made  the  duty  of  the  several 
county  courts  of  this  state  to  collect 
diligently  and,  when  authorized  by  law, 
to  Invest  se^irely  the  proceeds,  of  all 
moneys,  stocks,  bonds  and  other  property 
belonging  to  or  accruing  to  the  county 
school  fund,  Cfn  and  after  the  effective 
date  of  this  act,  all  real  estate  loans 
and  investments  now  belonging  to  the  county 
school  funds,  except  those  invested  as 
hereinafter  provided,  shall  be  liquidated 
without  extension  of  time  upon  the  maturity 
thereof,  and  the  proceeds  thereof  and  the 
money  then  on  hand  belonging  to  said  school 
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fund  of  the  county  shall  be  reinvested  in 
registered  bonds  of  the  United  states,  or 
in  bonds  of  the  state,  or  in  approved  bonds 
of  any  city  or  school  district  thereof,  or 
in  bonds  or  other  securities  the  payment 
of  which  is  fully  guaranteed  by  the  United 
States  Government,  and  shall  be  preserved 
as  a county  school  fund;  «•  « fc" 

Section  10383,  Mo,  R.s#A*,  also  implementing  the  above 
constitutional  provision,  contains  substantially  the  same  pro* 
visions,  but  with  respect  to  the  township  school  fund,  and  is 
in  part  as  follows: 

"On  and  after  the  effective  date  of  this 
act,  all  real  estate  loans  and  investments 
now  belonging  to  the  capital  of  the  school 
fund  of  any  township,  except  those  invested 
as  hereinafter  provided,  shall  be  liquidated 
without  extension  of  time  upon  the  maturity 
thereof,  and  the  proceeds  thereof  and  the 
money  then  on  hand  belonging  to  said  capital 
of  township  funds,  shall  be  reinvested  in 
registered  bonds  of  the  United  States,  or  in 
bonds  of  the  State,  or  in  approved  bonds  of 
any  city  or  school  district  thereof,  or  in 
bonds  or  other  securities  the  payment  of  which 
is  fully  guaranteed  by  the  United  States 
government;  # # *w 

Prom  an  examination  of  the  above  provisions  it  will  be 
found  that  after  liquidation  the  county  school  fund  may  only  be 
invested  in  certain  authorized  securities  and  that  the  power  of 
the  county  court  to  invest  this  fund  is  limited  by  the  above 
provisions*  The  question  now  before  us  is  whether  or  not  a time 
deposit  guaranteed  by  the  bank  by  depositing  under  an  escrow 
agreement  sufficient  United  States  government  bonds  as  a pledge 
to  guarantee  said  time  deposit,  is  an  authorized  security  so  as 
to  come  within  the  above  constitutional  and  statutory  provisions# 

Vilhile  we  admit  that  time  deposits  may  be  classified  as 
securities,  we  do  not  believe  such  a plan  of  investment  satisfies 
the  requirement  that  the  security  must  be  fully  guaranteed  by  th© 
United  States.  The  above  provisions  are  unambiguous  and  the  words 
should  be  taken  in  their  plain  and  ordinary  meaning,  as  was  held 
in  State  ex  rel.  v.  Wilder,  206  Mo*  541,  1.  c*  549: 
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"*  * * It  Is  fundamental  and  one  of  the 
cardinal  rules  In  the  construction  of 
statutes  that  the  true  intent  and  mean- 
ing of  the  lawmaking  authority,  as  ex- 
pressed in  the  language  employed,  should, 
if  possible,  be  ascertained  and  declared. 

On  the  other  hand.  It  is  equally  well 
settled  that  words  and  phrases  shall  be 
taken  In  their  plain  or  ordinary  and  usual 
sense,  and  that  it  Is  incumbent  upon  the 
courts  to  construe  a statute  as  written, 
without  regard  to  the  results  of  the  con-  \ 
struction,  or  the  wiidora  of  the  law  as  thus 
constructed.  There  is  no  ambiguity  in  the 
terns  used  in  section  9701,  and  they  are 
susceptible  of  but  one  construction  and 
that  is,  that  by  the  proviso  It  was  not  In- 
tended to  embrace  circuits  In  cities  of  this 
State  containing  over  300,000  inhabitants 
or  circuits  consisting  of  one  county  only j 
therefore  those  circuits  were  left  without 
the  pale  of  the  provisions  wi}ich  authorize 
the  payment  of  expenses  of  the  judges  of 
those  circuits,  and  there  is  no  law  in 
existence  now  which  would  authorize  the 
payment  of  such  expenses.** 

The  phrase  "in  .bonds  or  other  securities  the  payment 
of  which  Is  fully  guaranteed  by  the  United  States,"  clearly  means 
that  such  securities  must  actually  be  recognized  and  guaranteed 
by  the  United  States,  Such  Is  not  the  case  with  respect  to  the 
proposed  plan  of  investment  because  the  United  States  would  have 
no  control  over  or  knowledge  of  such  an  arrangement#  To  hold 
otherwise  would  amount  to  a strained  construction  of  this  pro- 
vision, which  undoubtedly  refers  only  to  such  securities  as  bonds 
of  the  Reconstruction  Finance  Corporation,  the  Federal  Home  Loan 
Banks,  the  Home  Owners  Loan  Corporation,  the  Federal  Farm  Mortgage 
Corporation  and  those  Issued  under  the  Federal  Housing  Act, 

Tlie  Constitution  and  statutes  by  setting  up  a plan  of 
investment  for  the  county  school  funds  excluded  the  use  of  any 
other  plan.  These  provisions  must  be  construed  strictly.  The 
rule  is  set  out  in  Chilton  v.  Drainage  Dist*  No.  8 of  Pemiscot 
County,  63  S-.  W.  (2d)  421,  at  pages  422-423? 

* * It  Is  a well-recognized  rule  of 

construction  as  to  statutes  that  ordinarily. 
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where  a statute  limits  a thing  to  be 
done  in  a particular  fora,  it  includes 
in  Itself  a negative,  namely,  that  such 
thing  shall  not  be  done  in  any  other 
manner,  .state  ex  rel,  Barlow  v.  Holt- 
camp,  322  Mo,  258,  14  3,  W.  (2d)  646; 

State  ex  inf.  Conk ling  v,  Sweaney,  270 
Mp.  685,  195  S,  W,  714,  * 

And  also  in  the  case  of  Lancaster  v.  County  of  Atchison, 
180  S,  V7,  (£d)  706,  at  709: 

*' # Thus,  by  the  express  words  of 
the  statute,  the  County  is  told  from 
what  funds  the  costs  of  maintaining, 
repairing  and  operating  the  toll  bridge 
are  to  be  paid, 

“That  fund  is  from  the  tolls  collected 
for  using  the  bridge.  In  this  instance, 
the  County  was  directed  in  express  words 
from  what  fund  the  operation  -and  main- 
tenance expenses  are  to  be  paid;  there- 
fore, they  cannot  be  paid  from  any  other, 

..here  the  statute  (Section  8548)  ’limits 
the  doing  of  a particular  thing  in  a 
prescribed  manner,  it  necessarily  includes 
in  the  power  granted  the  negative  that  it 
cannot  be  otherwise  done,’  Keane  v,  strodt- 
man,  323  Mo,  161,  18  S.W.  2d  896,  898.  See, 
abso,  Dougherty  v.  Excelsior  Springs,  110 
■Mo,  App,  623,  85  3,  iff.  112;  Taylor  v, 

Dimmltt,  326  Mo,  330,  78  a.  vV,  2d  841,  98 
A,  L,  R.  995.  In  other  words,  there  can 
never  be  an  implied  power  given  a county 
or  other  public  corporation  when  there  is 
an  express  power.*' 

It  necessarily  follows  then  that  the  county  court,  which 
is  charged  with  the  management  of  the  county  school  fund,  is  not 
authorized  to  invest  said  fund  in  the  manner  proposed  as  it  is 
limited  in  its  authority  by  the  Constitution  and  statutes.  This, 
is  set  out  in  Lancaster  v.  County  of  Atchison,  supra,  1,  c.  708: 
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H,The  county  courts  are  not  the  general 
agents  of  the  counties  or  of  the  state. 

Their  powers  are  limited  and  defined  by 
law.  These  statutes  constitute  their 
warrant  of  attorn^ . Whenever  they  step 
outside  of  and  beyond  this  statutory 
authority  their  acts  are  void.*  Sturgeon 
v.  Hampton,  88  Mo.  203,  loc,  cit.  213. 

Quoted  with  approval  in  the  case  of  Morris 
et  al.  v,  Karr  et  al.,  342  Mo.  179,  ll4 
Si  ;7,  2d  962,  loc.  cit.  964. H 

And  further,  if  there  is  any  reasonable  doubt  as  to 
the  authority  of  the  county  court  to  act  in  a certain  manner 
for  the  county,  that  doubt  will  be  resolved  against  the  county 
and  the  authority  denied  (Lancaster  v.  County  of  Atchison, 
supra).  In  the  present  case  it  is  quite  clear  that  there  is 
no  statutory  or  constitutional  authority  which  would  allow  the 
county  school  fund  to  be  invested  in  the  manner  which  has  been 
proposed. 


We  are  enclosing  herewith  a copy  of  our  opinion 
rendered  to  the  Honorable  Emory  L,  Mdlton,  Prosecuting  Attorney 
of  Barry  County,  under  date  of  February  7,  1947,  relative  to 
the  liquidation  of  th©  county  school  fund  invested  In  United 
States  government  bonds.  This,  opinion  may  be  of  interest  to 
you  since  you  indicate  li*  your  letter  that  the  county  desires 
to  invest  said  fund  so  that  it  will  not  be  tied  up  for  too  long 
a period. 


Conclusion 


It  is,  therefore,  the  opinion  of  this  department  that 
the  county  school  fund  may  not  be  invested  under  the  provisions 
of  Section  7,  Article  IX  of  the  1945  Constitution  and  Sections 
10376  and  10383  of  the  Missouri  Revised  Statutes  Annotated,  by 
placing  said  fund  on  time  deposit  in  a bank  which  deposits  under 
an  escrow  agreement  sufficient  United  States  government  bonds 
as  a pledge  to  guarantee  said  deposit. 

Respectfully  submitted. 


APPROVED:  DAVID  DONNELLY  . 

Assistant  Attorney  General 


J.  E.  tAYLOR 
Attorney  General 
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Liquidated  capital  of  township  ard  ooimty 
school  funds  to  be  handled  and  distributed 
as  considered  proper  by  board  of  school 
district . 


February  7,  1947 


Honorable  bay no  T,  Walker 
Prosecuting  Attorney 
Greene  County 
Cpr i ngf i e 1 d , hi i c ,s ouri 


Attention:  Mr,  Joseph  N*  Brown 

Assistant  Prosecuting  Attorney 


Gear  Sir : 


We  hereby  acknowledge  receipt,  of  your  letter  of  Feb- 
ruary 1,  1947,  requesting  an  opinion  from  this  department , which 
reads  as  follows: 


"Mrs,  L,  H,  Coward,  County  Super int endont 
of  -Chool s,  has  made  inquiry  as  to  whether 
or  not  in  the  event  that  the  voters  of  a 
county  approve  a proposition  for  the  liqui- 
dation oi  tiie  school  fund  if  such  funds 
may  be  used  for  any  purpose  other  than  for 
the  payment  of  teachers’  salaries.  This 
involves  a construction  of  Section  7, .Ar- 
ticle 9,  Constitution  1945  ana  Section 
105GG  as  .amended  Laws  1943,  page  893,  Sec- 
tion 1, 

'Paid  section  of  the  Constitution  provides 
in  part  as  follows: 

" ’Any  county  or  the  city  by  a majority 
vote  oi  the  qu.ai.-i  fie  a electors  votinr? 
thereon  may  elect  to  distribute  annually 
to  its  schools  the  proceeds  of  the  liqui- 
ds. bed  school  1 und,  at  the  time  and.  in 
the  manner  prescribed  by  law, ' 

auction-  1056S  provides  in  part  as  follows  . 

!l  ’Money  received  from  any  other  source 
whatsoever  _ shall  be  placed  (by  the  board), 
to  tiie  credit  of  the  fund  or  funds  desig- 
nated by  the  board. »" 
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Hon.-Fayne  T,  Walker 


The  cruostiG.a  e Emitted  here  apparently  arose  upon 
a reading  of  the  following  portion  of  ..ection  10366,  Mo*  H.  0.  A, 
{Laws,  1943,  p*  895): 

"The  treasurer  shall  open  an  account 
for  each  fund  specified  in  this  section, 
and  all  moneys  received  from  the  state, 
county  and  township  funds,  and  all  moneys 
derived  from  taxation  for  teachers'  wages, 
and  all  tuition  fees,  shall  bo  placed  to 
the  credit  of  the  ’Teachers  ' Fund, ' * * 

Section  10376*2,  Mo,  H,  S.  A,,  setting  up  the  method 
and  procedure  by  which  the  proposal  to  liquidate  county  and 
township  school  funds  is  to  be  presented  to  the  voters,  provides 
in  part  that : 

i 

" x * If  the  proposal  to  distribute  an- 

nually the  capital  of  the  liquidated  county 
and  township  school  funds  shall  receive  a 
majority  of  the  votes  cast,  the  body  having 
control  of  such  county  and  township  school 
funds  shall  proceed  to  thereafter  distri- 
bute annually  such  liquidated *funds  to  the 
school  districts.  * 

From  this  provision  it  is  evident  that  the  capital  of 
township  raid  county  school  funds'  when  liquidated  should  be  handled 
generally  speaking,  in  the.  same  Inanner  as  all  other  school  funds 
under  Section  10366,  At  first  it  might  be  argued  that  said  funds 
should  be  credited  to  the  Teachers  * Fund  under  that  portion  of 
Section  10366  set  out  above.  However,  on  closer  inspection  of 
thaU.  statute  it  will  be  noticed  that  all  moneys  from  the  state, 
county  and  township  funds  shall  be  placed  to  the  credit  of  the 
a che r s'  Fund . Tu  is  then  apparent  from  the  wording  of  this 
provision  that  all  moneys  received  from,  or,  in  other  words,  all 
interest  accrued  from,  said  funds  should  be  credited  to  the 
Teachers'  Fund.  But  there  is  no  indication  that  the  capital  of 
said  funds  should  be  handled  in  this  manner.  This  position  is 
further  strengthened  by  the  fact  that  neither  at  the  time  Section 
10366  was  enacted  nor  at  the  time  of  the  amendment  of  1943  was 
there  any  provision  authorizing  the  capital  of  said  funds  to  be 
liquidated  ana  distributed  according  to  Section  10366  or  any 
other  section  of  the  statutes.  Therefore  ,it  is  clear  that  the 
capital  of  said  funds  when  liquidated  should  not  be  governed  by 
the  above  quoted  portion  of  said  Section  10366, 


The  provision  which  wo  believe  controlling  here  is 
a portion  of  Section  10366  found  immediately  after  the  previous- 
ly quoted  portion'  of  that  section.  It  is  as  follows : 

■»  except  # *-  # Money  received  from 
any  other  source  whatsoever  shall  be 
placet!  to  the  credit  of  the  fund  or  funds 
designated  by  the  board,  w ;• 

This  provision  servos  to  take  care  of  all  moneys  not 
previously  provided  for,  and,  since  the  funds  in  question  here, 
after  apportioned  to  the  various  school  districts  and  placed 
in  the  custody  of  the  treasurer,  fall  within  that  classification 
they  should  be  handled  or  distributed  in  the  manner  in  which  the 
school  board  of  the  particular  district  considers  proper  under 
the  provisions  of  Section  10366, 


Done 1 us ion 

Therefore,  it  is  the  opinion  of. this  department  that 
the  capital  of  township  and  county  school  funds,  which  is  liqui- 
dated as  provided  by  law  and  apportioned  to  the  various  school 
districts,  should  be  handled  and  distributed  in  the  manner  which 
the  board  of  the  particular  school  district  considers  proper 
under  the  provisions  of  Section  10566,  Mo,  ;{,  a,  A.  (Laws  of 
1045,  page  893), 


he  spec tf ul 1 y s ubm i 1 1 e d , 


APiUOVKD: 


DAVID  DONNELLY 
Assistant  Attorney ' General 
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Attorney  General 


CRIMINAL  LAW:  physical  or  mental  exaii.ii  at  ion  of  defendant 

by  doctors  procured  by  State;  examination 
may  not  be  made  unless  with  the  consent  of 
defendant. 


Col.  Hugh  H,  ‘waggoner 
Super! n t onden  t , Missouri 
State  Highway  atrol 
Jefferson  City,  Missouri 


Dear  Sir: 


Yve  are  in  receipt  of  ;your  recent  request  for  an  opinion, 
based  on  the  following  facts; 

"It  is  requested  that  your  department 
give  us  an  opinion  on  the  following: 

"a.  Need  a person  held  for  the  com- 
mission of  a crime  and  thought  to  be 
insane,  be  informed  of  Ms  constitu- 
tional ri.jhts  before  any  physical  or 
mental  examinations  aro  made  to  deter- 
mine sanity? 


"b.  If  the  siibject  is  examined  with- 
out being  informed  of  his  rights,  does 
that  fact  affect  the  admissibility  of 
the  testimony  of  the  doctor  or  doctors 
who  made  the  examination? 

"c.  Assuming  that  it  is  necessary  to 
inform  the  subject  of  his  constitutional 
rights,  what  would  be  necessary  to  com- 
ply with  this  requirement? 

"d.  hhould  the  subject  be  informed  of 
has  rights  and  grant  permission  for  the 
test  to  be  made  and  if  the  results  show 
that  he  is  insane,  would  the  testimony 
of  the  doctors  be  admissible  or  would 
it  be  excluded  by  reason  of  his  insanity 
and  inability,  as  an  insane  person,  to 


ool.  PU.  :h  '■*  !'.  ; or 


ive  permission  f or  the  examinations? 

*'_©•  la  there  any  possibility  of  the 
medical  exam  no  ns  ‘on  :!  t*  ; sited  by  the 
subject  for  any  examination  they  might 
have  subjected  him  to  In  tho  case  where 
he  was'  Informed  of  his  rights,-  or  In  the 
case  where  ho  was  not  informed  of  hi a 
rights?" 


le  main  question  involved  in  your  request  is : 


si cal  or  mental  examination 
scooted. 


o 1 


ould 

person  charged  with  or 


suspected  oi  a crime , at  the  instance  of  the'  htato,  violate 
such  • person ’ u c as ti tut 3. o n.c.1  rights  not  to  be  compelled  to 


furnish  evidence  against  himself 


pago 


It  is  stated  in  2',) 
997,  as  follows: 


■i  J. 


• > 


Criminal  haw,  • Section  G&l , 


"Tho  admission  in  evidence  of  the  find- 
ings of  experts  on  a physical  or  mental 
examination  of  the  accused,  doe. a not 
ordinarily  violate  his  privilege  against 
self -incrimination  whore  tho  examination 
is  hue.  without  any  compulsion,  and  even, 
accordin';  to  some  authorities,  but  not 
others , where  compulsion  is  resorted  to. 

" bvidence  r oa ql ting  from  a metical  ex- 
amination of  accused  for  the  purposes  of 
the  prosecution  rather  than  for  treat- 
ment, after  an  accusation  has  been  made 
against  him,  is  admissible  where , in  the 
absence  of  any  compulsion,  accused  sub- 
mits or  consents  t • the  examination* 
however,  while  some  authorities  hold 
tuat  such  evidence  is  admissible  even 
where  tho  examination  is  compulsory  and 
imposed  on  accused  against  his  will, 
others  hold-,  that  its  admission  under 
such  circumstances  constitutes  a viola- 
tion of  the  constitutional  guaranty 
ayai ns t c om. > ul sory  s olf-lncriminatl on . 

■ .onto  authorities  have  -one  even  .farther 
ahef  "held  t'l -.V.t  such'  bvic!,ehce""is*,“ : ihacfoiis” 
si.  tie  unless  accused  cocToont s“t o"  the 
examination’'  ’in""oomfr' poc  i ti  ve  1 mannorj 
mere  is  1 lone  e“and’  failure  to  object  - or 
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Col.  uju  / . a ,.;onor 


resist  undo:1  the  c ; reams  tai 
i nsuTTiei out  "to  c o sis b ftut'e 
■ETTo  pri' viT^peTl  .”“T* 


sees  bein^ 
a -waiver*  of 


JCOrlxi: 


The  underlined  portion  of  tho  above  section  states  the 
rule  -followed  by  the  courts  of  idssouri* 

case  of  . dal.e  v,  ..ewcomb,  2;.;G  to,  bf,  l.c.  66 
;ourt  said : 


In  the 

and  66.  tic 


’’bo  are  now  brought  to  t c most  im- 
portant question  in  this  record.  The 
defendant , while  in  custody  and  charged 
with  this  offense  and  when  ho  was  with- 
out c .run col,  was  ordered  by  the  justice 
of  the  peace,  at  the  demand  -of  the 
prosecuting  attorney,  to  submit  to  a 
physical  examination  of  uls  privates  by 
a physician,  ro  was  taken  into  a room 
of  the  courthouse  and  in  the  presence  of 
the  sheriff  was  examined  by  i n.  (jrowe, 
both  of  whom  testified  in  this  cause  as 
to  the  result  of  is  t examination  and  as 
to  what  they  saw  durin  ; that  examination 
and  m at  they  said  to  him. 


''Counsel  for  f fondant  insist  this  was  1 
fla  ;ra;.t  error  mnc>  was  a conspicuous 
vie latter  of  tho  const i. tut  tonal  rlyht  of 
brie  defendant  to  exempt  from  testifyin. 
apalnst  himself*  (CJonc  ti.tution  of 

X.  £.5  ‘Ti  O i.M*  Jl  «j  ►.>  G o 9 £..»  ^ ! o • f + j 


'or:ie  ofl ort  vms  made  bo  shou*  that  vdo~ 
fondant  voluntarily  epusented  to  this 


viol 

nti 

on 

1 b a 

pparo; 

C lllZS 

jT>  1} 

.0 

i b v.P  9 

l‘l 

' , 1"> 
wil 

the 

tin 

. '~.J 

that 

tl’i 

0 ' 

order  f 

ro? 

that 

th 

xJ 

f con 

fo 

VJ 

X 

i t i 

s not 

he  was 

CO' 

talk 

of 

ii: 

’son, 


.oirc  wo  think  it 


thou  ;ht  ho  v/us.  compelled  to  do 
It  is  considered  t'h&t  he  was  at 
In  custody  for  tills  very  crime;  . 
pfoaocutinr  attorney  demanded  an 
:-u  the  justice  fox-  Ids  oxa-ni nation; 


purpose 


a 1 private 
ia  t .L  on , 


iscrited-  to 


Col.  Hugh  II 
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6G3, 


.'aggoiior 


0 


this  violation  of  his  person.  As  wo  road 
the  record,  he  had  no  option  in  tho  matter. 

,'A  j'.  jf.  u- 

” * Vie  think  the  circuit  court  should 

have  excluded  all  this  testimony  of  Dr. 

(Jrowe  ana  tho  sheriff  as  to  this  examina- 
tion, he  had  occasion  to  examine  the  law 
on  this  subject  in  Gtato  v.  Young,  119  lo. 
495,  and  the  authorities  are  collated  there. 
The  facts  of  this  case  bring  it  clearly 
within  the  reasoning  of  that  case  and  upon 
the  authority  of  that  decision  and  those 
cited  and . approved  therein,  this  testimony 
was  Incompetent  and  inadmissible  and  viola- 
tive of  defendant's  constitutional  right 
not  to  be  compelled  to  testify  against  him- 
self, (fee,  also,  state  v.  Height,  117 
Iowa  650, )" 


Also,  in  the  case  of  :,tate  v.  Horton,  247  Ho, 
the  Court  '3 aid: 


1 » c , 


“defendant  insists  that  the  physicians 
who  examined  him  while  he  was  in  custody 
should  not  have  boon  allowed  to  testify 
to  the  fact  th.  t he  was  sufferin  ' from  a 
venereal  disease.  To  m ot  this  insistence 
tbo  5 bate  contends  that  the  examination 
complained  of  Was  vnado  with  defendant's 
consent , ,o  have  road  the  record  care—  1 
fully  and  find  that  the  'consent'  con- 
sisted of  the  failure  of  defendant  to  ob- 
ject to  the  physical  examination. 

“When  a man  is  under  arrest,  without 
counsel,  and,  speaking  metaphorically, 
is  standing  in  the  shadow  of  a policeman's 
club,  it  requires  something  much  more  sub- 
stantial than  silence  to  justify  an  in- 
vasion of  his  constitutional  right  not  to 
be  compelled  to  furnish  evidence  against 
himself. 


“If  the  evidenco  of  the  physicians  had 
been  objected  to  on  the  ground  that  the 
physical  examination  which  they  made  under 
the  orders  of  a police  captain  amounted  to 


.1 


Col*  Hugh  H,  aggoner 


compelling  him  to  testify  against  himself, 
as  prohibited  by  section  S3,  article  2, 
of  the  Constitution  of  Missouri,  then  the 
admission  of  their  evidence  would  un- 
doubtedly have  constituted  reversible  error* 

.....  ...  ....  it 

Again,  in  the  case  of  btate  v.  Matsinger,  180  * 856 , 

l.e*  h57  and  050,  the  Court  said: 

"after  the  state  had  established  that 
about  one  or  two  nooks  after  the  assault 
was  alleged  to  have  been  committed  the 
prosecutrix  was  found  to  be  suffering 
from  a venereal  disease,  it  introduced 
the  evidence  of  two  physicians,  Which 
tended  to  show  th  .t  at  the  instance  of 
the  prosecuting  attorney  they  went  to 
the  county  jail,  where  defendant  was  con- 
fined., and  there  made  a physical,  examina- 
tion of  his  privates#  This  examination 
disclosed,  so  they,  testified,  that  de- 
fendant was  afflicted  with  the  same 
venereal  disease  from  which  tire  prosecu- 
trix was  suffering  * The  evidence  was 
i admitted  over  the  strenuous  and  repeated 
objections  and  oxception.3  of  defendant, 
and  after  a preliminary  examination  of  the 
physicians  was  made  by  the  court  on  the 
subject  of  whether  the  physical  examination 
was  voluntarily  consented  to*  From  this 
preliminary  examination  the  court  concluded 
that  the  evidence  was  competent,  but  upon 
a-  re-examlnatlon  of  the  physicians  as  to 
the  conditions  under  which  the  examination 
took  place,  and  after  the  evidence  was  in, 
the  court  withdrew  same,  both  by  oral  and 
written  instructions . It  is  our  opinion 
that  the  court  was  entirely  correct  In 
withdrawing  this  evidence,  as  the  record 
does  not  disclose  that  the  consent  which 
the  law  requires  in  such  cases  was  given. 

The  consent  of  the  accused  was  not  asked, 
he  being  merely  informed  that  the  physicians 
were  there  to  make  the  examination.  His 
only  consent  consisted  of  his  failure  to 
object,  and  as  said  by  Judge  Brown  in  btate 
v,  Horton,  247  bo.  loc,  cit . CSo , 153 
1053: 


Col . Hugh  H.  .. aggoner  -6- 


” » tvhon  a man  is  under  arrest,  without 
counsel,  and,  speaking  metaphorically. 

Is  standing  in  the  shadow  of  a policeman's 
club.  It  requires  something  much  more  sub- 
stantial than  silence  to  justify  an  in- 
vasion of  his  constitutional  right  not  to 
bo  compelled  to  furnish  evidence  against 
himself . ' 

'%h.en  we  remember  that  at  that  time  de- 
fendant was  confined  in  jail,  and  that  one 
of  the  examining  physicians  was  the  jail 
physician,  and  that  he  was  not  apprised  of 
his  rights  to  resist  the  examination,  and 
when  the  entire  disclosures  In  this  connec- 
tion are  considered,  it  i3  apparent  that 
he  merely  submitted  to  this  examination 
without  consenting  thereto.  The  record  in 
this  connection  also  discloses  that  the 
defendant  had  boon  advised  by  an  attorney, 
with  whom  he  was  negotiating  for  his  trial 
defense,  that  it  was  hit;  intention  to  send 
a physician  to  the  jail  that  .morning  with 
the  view  of  making  a physical  examination, 
the  attorney  desiring  to  he  informed  as  to 
this  fact  before  agreeing  to  represent  him. 
The  defendant,  not  knowing;  that  those 
physicians  had  not  boon  sent  by  his  own 
attorney,  submitted  the  more  readily.  The 
record  further  discloses  that  the  physician 
sent  by  the  attorney  arrived  immediately 
aft or  the  examination  began  and  took  part 
therein.  This  evidence  was  clearly  inad- 
missible, and  should  not  have  boon  received. 


"In  view  of  the  fact  that  this  vordict  rests 
entirely  upon  the  uncorroborated  testimony 
of  the  nine  year  old  prosecutrix,  and  that 
her  statements  in  some  respects  seem  almost 
Implausible,  we  are  forced  to  the  conclusion 
that  the  admission  of  this  incompetent  evi- 
dence was  highly  prejudicial,  and  that  no 
Instruction  attempting  to  withdraw  it  could 
eradicate  the  poison  and  prejudice  injected 
thereby;  for,  as  said  in  btate  v.  ebb,  254 
Mo.  loc . cit.  455,  1C2  5.VJ.  628: 


7 


Col,  Hugh  H.  ivaggonor 


"’The  state  had  sunk  its  fangs  deep  in  the 
life  blood  of  the  defendant  - too  deep  for 
the  poison  to  be  withdrawn, ' 

i 

"Because  of  this  error  the  court  should 
have  granted  a now  trial," 

'I'ho  question  (c ) as  to  what  would  be  necessary  to  inform 
the  defendant  of  his  rights,  etc,,  wo  conclude  from  the  au- 
thorities cited  that  it  is  not  only  necessary  to  inform  the 
defendant  of  his  rights  to  resist  such  examination  but  he 
must  give  Ms  consent  and  voluntarily  submit  to  the  examina- 
tion, mere  silenco  and  lack  of  resistance  is  not  sufficient 
to  render  the  evidence  gained  by  the  examination  admissible 
in  evidence,  \.o  think  the  defendant  should  be  apprised  of 
the  purpose  of  the  examination,  what  is  to  be  determined,  the 
fact  that  the  findings  may  be  used  in  evidence  against  him 
and  that  he  has  a right  to  refuse  permission  for  the  examina- 
tion-, -and  that  the  refusal  of  said  permission  is  not  u fact 
that) can  be  admitted  in  evidence  against  him.  Being  so  ad- 
vised, he  must  affirmatively  consent  to  the  examination, 
he  do  not  find  any  requirement  that  the  advising  him  of  his 
rights  and  his  consent  shall  be  in  writing,  but,  in  view  of 
the  strong  language  used,  by  the  Court  in  the  cases  cited,  we 
believe  it,  would  bo  much  safer  and  more  conclusive  if  the 
matter  was  in  writing  -and  signed  by  the  defendant;  otherwise 
the  proof  should  bo  very  strong  of  an  oral  advisement  and. 
the  defendant's  consent. 

If  question  d means  could  the  Mate,  after  procuring 
the  doctors  to  examine  defendant  and  who  found  him  insane, 
exclude  their  testimony,  the  answer  would  be  no  because  it 
is  the  duty  and  the  oath  of  lu#  enforcement  officers  to  up- 
hold the  Constitution  and  the  laws  of  the  Mate,  This  in- 
cludes all  prosecuting  officials,  prosedutlng  attorneys, 
peace  officers,  otc, , and.  to  withhold  evidence  touching 
either  the  guilt  or  innocence  of  the  defendant  would  be  a 
violation  of  their  oath.  It  follows,  as  a matter  of  course, 
that  tho  defendant  would  never  object  to  such  evidence. 

■.e  do  not  beliove  that  a medical  examiner  .should  make 
tho  examination  unless  the  defendant  was  advised  of  his 
rights  and.  gave  his  consent.  If  this  procedure  was  followed 
the  examiner  could  not  be  held  liable  in  a civil  action  for 
examining  the  defendant,  unless,  of  course,  he  performed  the 
tests  and  examination  in  such  a manner  as  could  be  held  to 
bo  negligence  and  Injured  the  defendant. 


Col » CF.u  -h 


ft.  laggoner 


Question  o mentions  or  inquires  about  the  possibility 
of  a medical  examiner  being  sued.  There  is  a difference 
between  being,  sued  and  being  liable.  There  is  no  way  to 
prevent  a suit  being  filed  against  a person,  even-  though 
such  person  was  free  from  any  liability  and  a recovery ’could 
not  bo  had  'against  him.  It  would,  however,  bo  necessary  for 
him  to  defend  the  ault. 


Conclusion, 


It  is  therefore  the  opinion  of  this  department  that  a 
person  suspected  or  charged  with  a crime  must  bo  advised  of 
his  constitutional  rights  to  refuse  to  permit  a medical  ex- 
amination of  hi  a i person  and  must  affirmatively  conse'nt  to 
same  before  the  facts,  findings  and  results  or  conclusions 
of  said  examination  would  be  admissible  in  evidence  amainst 
him. 


hospoctf ully  s admitted. 


APPROVED; 


AL'Y  CbhGAK 

Assistant  Attorney  General 


J.  TAYLOR 
Attorney  General 


Af'  t ml 


MAGISTRATES;  ■ C.  .erk  of  the  magistrate  court  may  not  issue  a com- 
mitment or  a warrant,  but  may  legally  sign  trans- 
cripts in  criminal  proceedings. 


Assistant  Prosecuting  Attoraoy 


ear 


,ir 


e hereby  acknowledge  receipt  of  your  letters  of 
recent  date  requesting  an  opinion  of  this  department  in  relation 
to  the  questions  of  whether  or  not  the  clerk  of  the . magistrate 
court  may  (1)  issue  a warrant ; (£)  issue  a commitment ; or  (3) 
legally  sign  a transcript. 


the  clerk 
tlon  37 Dl 
v I ding  in 


in  answer  to  your  first  question  as  to  the  power  of 
to  issue  a warrant,  wo  direct  your  attention  to  oo- 
of  senate  hill  £’15  of  the  63rd  General  Assembly,  'pro- 
part  : 


"file  following  magistrate:.;  shall  have 
power  and  jurisdiction  to  cause  to  bo 
kept  all  laws  made  for  the  preservation 
of  the  public  peace,  to  issue  process 
for  the  apprehension  of  persona  charged 
with  criminal  offenses,  and  hold  them  to 
bail;  require  persons  to  give  security  to 
keep  the  peace,  and  to  execute  the  powers 
and  duties  herein  conferred  in  relation 
thereto : The  judges  of  the  supreme  court 
throughout  the  state;  judges  of  the  courts 
of  record,  except  probate  judges,  within 
their  respective  jurisdiction;  * 


Gince  Section  19  of  Senate  Bill  £07  of  the  _ 63rd  General 
Assembly  provides  that  magistrate  courts  shall  be  courts  of  record 
they  would  come  within  the  provisions  of  the  above  section,  fur- 
suant  to  the  above  power  the  63rd  General  Assembly,  in  section  3 
of  oenate  Bill  193,  placed  the  following  duty  on  the  magistrates* 
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"w  .provided,  that  complaints  subscribed 
and  sworn  to  by  any  per  son  competent  to 
testify  against  the  accused  may  be  filed 
with  any  magistrate,  and  if  the  magistrate 
be  satisfied  that  the  accused  is  about  to 
escape,  or.  has  no  known  place  of  permanent 
residence  or  property  in  the  county  likely 
to  restrain  him  from  leaving  for  the  of- 
fense charged,  he  shall  immediately  issue 
his  warrant  and  have  the  accused  arrested 
and  held  until  the  prosecuting  attorney  shall 
have  time  to  file  an  information,'' 

And  Section  5 of  donate  Bill  103  provides  in  part: 

* •»  and  upon  the  filing  of  the  informa- 
tion by  the  prosecuting  attorney,  as  herein 
provided,  with  the  magistrate,  or  upon  the 
filing  of  an  information  by  the  prosecuting 
attorney  upon  his  own  information  and  belief, 
without  complaint  of  a private  individual 
having  previously  been  filed,  It  shall  be 
the  duty  of  the  magistrate  to  forthwith  issue 
a warrant  for  the  arrest  of  the  defendant, 
directed  to  the  sheriff,  or,  if  no  such  of- 
ficer is  at  hand,  then  to  some  competent  per- 
son who  shall  be  specially  deputed  by  the 
magistrate  to  execute  the  same,  by  written 
indorsement  to  that  effect  on  such  warrant . " 

Although  the  above  two  sections  provide  that  the  mag- 
istrates shall  issue  the  warrant.  Section  44  of  Senate  Bill  193 
reads  as  follows: 

"All  acts  of  an  administrative  nature  here- 
in required  of  the  magistrate  may  be  per- 
formed by  the  clerk  of  the  magistrate  court," 

In  the  case  of  Mauritz  et  al,  v,  Schwind  et  al,,  101 
b«  a.  (2d)  1085,  the  court  adopted  the  following  definition  of 
"administrative, " at  1,  c*  1090: 

"Administrative  is  defined  as  follows: 

’Commonly  the  word  has  been  defined  as 
ministerial;  pertaining  to  administra- 
tion, particularly , having  the  character 
. of  executive  or  ministerial  action;  and. 


-3- 


Hon,  Stanley  allacli 


when  'parti cularly  applied  to  official 
duties  conn oc ted  with  povormaent,  exec- 
utive',' a inlnlstex’iaX  duty ; ono~~Tn  which 
• nothlnpPio  left  to  disc  ration.  * 2.  0»J\  G. 

p • 50  , 

\ 

W*A  court  is  a body  in  the  [government  to 
which  tho  public  administration  of  justice 
is  delegated.  The  one  common  and  essential 
feature  in  all  courts  is/ a judge  or  judges 
having  some  sort  of  judicial  functions, 
power,  or  authority, 1 dupert  v,  Alturas 
County  Uom’rs,  £ Idaho  (Hash, ) 19,  2 P, 

718,  780 , ” (dndorecori ng  ours,} 

.e  do  not  believe  the  issuance  of  a warrant  is  an 
administrative  function*  In  the  case  of  terega  v.  united  states, 

38  F#  (8d)  963,  the  court  stated  at  1*  c.  964: 

"It  is  perhaps  not  Inappropriate  to  sug- 
gest that  the  issuance  of  a warrant  of 
arrest  is  a judicial  act  which  can  be  ex- 
orcised only  by  an  officer  authorised  by 
law,  * -:t-  h" 

Therefore,  since  the  issuance  of  a warrant  is  a judicial 
function  and  since  the  General  Assembly  has  not  given  the  clerk 
the  power  to  issue  a warrant  in  criminal  proceedings  before  a 
magistrate  court,  we  are  of  tho  opinion  that  only  the  magistrate 
may  issue  said  warrant , 


In  answer  to  your  second  question  as  to  whether  or  not 
the  cleric  may  issue  a oo  .Mitment,  we  direct  your  attention  to 
Section  13  of  .Senate  Bill  103,  which  provides: 

"If  tho  defendant  shall  fail  or  3’Ofuse  to 
enter  into  recognisance,  the  magistrate 
shall  commit  him  to  tho  common  jail  of 
the  county,  or  to  the  calaboose  or  other 
prison  of  the  city  where  the  trial  is 
pending,  there  to  remain  -until  the  day 
fixed  for  the  trial  of  the  charge  alleged 
against  him, " 
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And  Section  £6  o£‘  Senate  Bill  193,  which  provided 

" .aonevor  the  defendant  shall  be  tried  and 
found  guilty,  either  by  the  magistrate  or 
a jury,  or  shall  enter  a plea  of  guilty, 
and  a fine  shall  be  asse  sed,  the  magis- 
trate shall  enter  judgment  against  the 
defendant  for  such  fine,  and  if  the  punish- 
ment shall  be  imprisonment  in  the  county 
jail,  or  shall  bo  both  a fine  and  imprison- 
ment, the  magistrate  shall  enter  judgment 
according  to  the  finding  of  the  court  or 
verdict  of  the  jury,  and  immediately  commit 
the  defendant  to  the  county  jail  for  the 
time  designated  in  the  judgment,  and  the 
defendant  shall  be  adjudged  to  pay  the  boats, 
and  may  be  committed  to  the  county  jail  until 
the  judgment  for  both  fine  and  costs  shall  be 
paid,  or  until  he  shall  be  discharged  there- 
from under  the  provisions  of  the  next  succeed- 
ing section," 

In  the  case  of  -state  ex  rol.  Kill  ion  v,  Allen,  187  Mo, 

5G0,  the  court  stated  at  1,  c,  564: 

' / 

"A  commitment  means  a judicial  order,  end 
until  such  an  order  is  made  the  person 
arrested  Is  the  sheriff's  pi’isoner  by  virtue 
of  the  capias.  # ■»" 

It  is  noted  that  v/c  have  the  same  situation  here  us 
we  had  in  y<mr  question  in  relation  to  warrants.  Therefore, 
since  the  issuance  of  a commitment  is  also  a judicial  function 
the  cleric  of  the  magistrate  court  would  not  have  the  power  to 
i s a ue  a c omm i trnent . 


In  answer  to  your  third  question  as  to  whether  or  not 
the  clerk  of  the  magistrato  court  may  legally  sign  a transcript, 
v/e  direct  your  attention  to  Section  30  of  donate  Bill  193,  which 
provides: 


"The  clerk  of  the  court  shall  file  the 
transcript  and  papers  in  his  office  and 
enter  the  cause  on  the  court  docket;  and 
if  trie  appeal  be  regularly  taken,  the  cause 
shall  be  heard  on  the  merits  at  the  first 


non 


Stanley  . .allnch 


5 


tor.su  or  the  court,  after  tho  same  shall  have 
been  filed  in. tho  clerk’s  office,  or  if  said 
appeal  be  taken  and  filed  in  term,  it  shall 
be  returnable  to  and  triable  at  such  term, 
unless  for  good  cause  shown  the  case  be  con- 
tinued; and  unless  otherwise  ordered  by  the 
court,  the  costs  in  both  courts  shall  abide 
the  event  of  the  trial  in  the  circuit  or 
appellate  court." 


It  is  clear  from  the  above  section  that  the  clerk 
would  sign  the  transcript  in  criminal  proceedings  and  that  he 
has  the  duty  of  filing  same  on  appeal. 


Conclusion 


Therefore,  it  ia  the  opinion  of  this  department  (1) 
that  a warrant  and.  a commitment  may  not  bo  issued  by  the  clerk 
of  the  ma  i strata  court,  and  (£)  that  the  clerk  may  legally 
sign  the  'transcript  in  criminal  proceeding's  filed  in  the  appel 
lato  court,  and  that  it  is  his  duty  to  file  said  transcript . 


it o sp ect f ul ly  s ubrai 1 1 ed. 


P lldiilNG  ..  ILCOK 
Assistant  Attorney  General 


APT;  -OVID : 


J«  It.  f ATLOd 
Attorney  General 


imithG 


MOTOR  VEHICLES:  Leaving  the  scene  of  an  ocident  is 

a felony  for  which  an  operator's 
license  may  be  revoked. 


April  25,  1947 


h 
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FILED  ' 


Col*  Hugh  II,  Waggoner,  Superintendent 
Missouri  Plate  Highwav  patrol 
Jefferson  0.1  ty,  Missouri 


This  department  is  in  receipt  of  jour  request  for  an 
opinion,  which  is  as  follows j 

M o have  received  a letter  from  hergoant 
A.  A.  hi to  of  our  department , who  is 
located  at  Elat  River , issouri*  The 
contents  of  the  lot ter  which  arc  self- 
o xp  1 an  a t o :s : y , arc  a s f o 1 1 o w s : 

" *1.  Roques b some  information,  on  the 
following  law,*  Recti  on  8460  of  the 
Driver's  License  Caw,  is  as  follows: 

"The  Commissioner  shall  forthwith  revoke 
the  license  of  an  operator,  registered, 
operator,  or  chauffeur  upon  receiving 
a record  of  such  operator's,  registered 
operator's,  or  chauffeur's  conviction  of 
any  of  the  following  offenses,  when  such 
conviction  has  become  final;' 

1.  Manslaughter  (or  negligent  ho /id  - 
cido ) resulting  from  the  operation  of 
a motor  vehicle; 

2.  Driving  a motor  vehicle  while 
under  the  influence  of  intoxicating 
liquor  or  a narcotic  drug; 

3«  Any  felony  in  the  commission  of 
which  a so tor  vehicle  is  used. 

'2.  on  April  0,  1947,  '“rank  . ■ dgar, 

219  Lon-.;,  htroet,  bonne  Terre,  Missouri, 
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was  convicted  in  the  St,  Francois  County 
Circuit  Court,  of  feloniously  leaving  the 
scene  of  an  accident  and  a report  of^the 
conviction  sent  to  the  Commissioner,  who 
suspended  Edgar’s  license  for  a' period  of 
six  months, 

v M *3,  It  has  always  been  my  Impression 

that  this  was  one  of  the  violations  which 
came  within  Part  3 of  Section  8460,  which 
reads,  "Any  felony  in  the  commission  of 
which  a motor  vehicle  Is  used,"  At  the 
time  of  the  trial,  H*  D,  Houser,  circuit 
Judge,  Farmington,  Missouri,  also  inter- 
preted this  paragraph  as  such  and  so 
advised  Edgar  and  his  attorney,  ordering, 
the  driver’s  license  of  Edgar  to  be  sur- 
rendered to  the  clerk  of  the  court  to  be 
forwarded  to  the  Cozgmissioner  for  revoca- 
tion, ’ w 

Section  8401,  R,S,  Mo,  1939,  Subsection  (f ),  provides 
as  follows  s 

"Leaving  scene  of  accident j Ho  person 
operating  or  driving  a vehicle  on  the 
highway  knowing  that  an  Injury  has  been 
caused  to  a person  or  damage  has  been 
caused  to  property,  due  to  the  culpa- 
bility of  said,  operator  or  driver,  or 
to  accident,  shall  leave  the  place  of 
said  injury,  damage  or  accident  without 
stopping  and  giving  his  name,  residence. 
Including  city  and  street  number,  motor 
vehicle  number  and  chauffeur’s  or 
registered  operator's  number,  if  any, 
to  the  Injured  party  or  to  a police 
officer,  or  if  no  police  officer  is  in 
the  vicinity,  then  to  the  nearest  police 
station  or  judicial  officer," 

An  examination  of  this  section  clearly  shows  that  in 
order  for  an  act  to  constitute  a criminal  violation  the 
violator  would  necessarily  have  to  be  operating  or  using  a 
motor  vehicle,  & 

Section  8460,  R,B , Mo,  1939,  provides  as  follows: 
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“The  commissioner  shall  forthwith  revoke 
the  license  of  any  operator,  registered 
operator  or  chauffeur  upon  receiving  a 
record  of  such  operator’s,  registered 
operator’s  or  chauffeur’s  conviction  of 
any  of  the  following  offenses,  when  such 
conviction  has  become  final: 

1,  Manslaughter  (or  negligent  homi- 
cide ) resulting  from  the  operation  of  a 
motor  vehicle} 

2,  Driving  a motor  vehicle  while 
under  the  influence  of  intoxicating 
liquor  or  a narcotic  drug; 

3,  Any  felony  in  the  commission  of 
which  a motor  vehicle  is  used,” 

Subsection  3 of  Section  8460,  supra,  provides  for  the 
revocation  of  an  operator’s  license  when  he  has  been  con- 
victed of  a felony  in  which  a motor  vehicle  was  used.  Since 
it  is  necessary  to  use  a vehicle  in  the  commission  of  the 
felony  of  leaving  the  scene  of  an  accident,  it  would  there- 
fore be  a crime  covered  by  said  section. 


Conclusion, 

It  is,  therefore,  the  opinion  of  this  department  that 
a conviction  for  leaving  the  scene  of  an  accident  is  a felony 
for  which  an  operator’s  license  shall  be  revoked. 


Respectfully  submitted. 


W,  BRADY  DUNCAN 
Assistant  Attorney  General 

APPROVED: 


J.  E,  TAYLOR 
Attorney  General 


WED:  ml 


SHERIFF*  Sher*^  of  Greene  County,  Mias#  V not  entitled 

COUNTS'  COURT*  to  t reimbursed  by  the  County  i«r  attorney  fees 

in  the  defense  of  his  action  In  the  performance 
of  official  duties. 


May  21,  1947 


OPINION  NO.  93 


Honorable  Wayne  T.  Walker 
Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 

Dear  Sir* 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion,  which  reads* 

"At  the  request  of  our  County  Court  we 
desire  to  have  your  opinion  as  to  whether 
or  not  the  County  Court  has  the  power  to 
order  the  payment  of  an  attorney*  a fee  for 
the  sheriff  of  the  county  under  the  follow- 
ing conditions. 

"During  the  absence  of  the  sheriff  him- 
self from  the  county,  a prisoner  was 
lodged  in  the  Greene  County  .Jail  by  the 
highway  patrol  officers.  This  prisoner 
was  held  for  the  authorities  in  the  City 
of  Kansas  City,  He  was  later  taken  by 
the  highway  patrol  officers  to  that  city 
Where  he  was  charged  with  a felony.  A 
few  days  later,  the  prisoner  filed  suit 
against  the  Sheriff  of  Greene  County,  the 
highway  patrolmen  and  the  Sheriff  of 
Jackson  County.  The  suit  was  filed  in 
Jackson  County,  Missouri  and  the  sheriff 
was  compelled  to  employ  an  attorney  in 
that  city  to  defend  the  suit.  The  Court 
sustained  a demurrer  to  the  prisoner’s 
petition  and  of  course  the  law  suit  was 
dismissed  by  the  Court,  The  Sheriff  in- 
curred an  attorney’s  fee  of  One  Hun- 
dred Fifty  (|150)  Dollars  which  he  feels 
should  be  paid  fir  by  the  County.  The 
nature  of  the  suit  was  for  unlawful  im- 
prisonment . 
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"We  should  be  very  glad  to  have  your 
opinion  as  to  whether  or  not  the  County 
Gourt  has  authority  to  pay  the  attorney 
fee  under  the  aforesaid  circumstances. 

It  is  well  established  in  this  state  that  county  courts 
are  not  general  agents  of  the  county,  but  are  court®  of  limited 
jurisdiction,  and  outside  of  the  management  of  fiscal  affairs 
of  the  county,  they  possess  only  such  authority  as  may  be 
prescribed  by  statute.  In  Lancaster  v.  County  of  Atchison, 

180  S.W.  (2d)  706,  l.c.  708,  352  Mo.  1039,  the  court  said* 

" 'The  county  courts  are  not  the  general 
agents  of  the  counties  or  of  the  state. 

Their  powers  are  limited  and  defined  by 
law.  These  statutes  constitute  their 
warrant  of  attorney.  Whenever  they  step 
outside  of  and  beyond  this  statutory 
authority  their  acts  are  void. * Sturgeon 
v.  Hampton,  88  Mo.  203,  loo.  cit.  213. 

Quoted  with  approval  in  the  case  of  Morris 
et  al.  v.  Karr  et  al.,  342  Mo.  179,  114 
SW.  2d  962,  loc.  cit.  964." 

! 

See  also  State  ex  rel.  Chadwick  Consolidated  School  Dis- 
trict v.  Jackson,  84  S.W.(2d)  988,  229  Mo.  App.  842,  and  State 
ex  rel.  Moser  v.  Montgomery,  186  S.W.  (2d)  553- 

Also,  the  courts  in  this  state  have  unanimously  held  that 
public  officers  are  only  entitled  to  such  fees  and  compensation 
for  performing  official  duties  as  may  be  provided  by  statute. 

In  Nodaway  County  v.  Kidder,  129  S.W.  (2d)  857,  l.c.  860,  344 
Mo.  795,  the  court,  in  so  holding,  said* 

"The  general  rule  is  that  the  rendition 
of  services  by  a public  officer  is  deemed 
to  be  gratuitous,  unless  a compensation 
therefor  is  provided  by  statute.  * # * # 
«***»«***  *■###*## 

"It  is  well  established  that  a public 
officer  claiming  compensation  for  official 
duties  performed  must  point  out  the  statute 
authorizing  such  payment.  State  ex  rel, 

Buder  v.  Haekffiann,  305  Mo,  $42,  265  S.W. 

532,  534;  State  ex  rel.  Linn  County  v. 

Adams,  172  Mo.  1,  7,  72  S.W.  655 i Williams 
v.  Chariton  County,  85  Mo.  645," 
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Also,  see  Ward  v.  Christian  County,  111  S.W.  (2d)  182,  341 
Mo.  1115, 

Furthermore,  there  is  a specific  constitutional  inhibition 
against  county  courts  appropriating  public  funds  to  any  individ- 
ual or  for  private  purposes.  Section  23,  Article  VI,  Constitu- 
tion of  Missouri,  1945,  reads* 

"No  county,  city  or  other  political  cor- 
poration or  subdivision  of  the  state  shall 
own  or  subscribe  for  stock  in  any  corporation 
or  association,  or  lend  its  credit  or  grant 
public  money  or  thing  of  value  to  or  in  aid 
of  any  corporation,  association  or  individual, 
except  as  provided  in  this  Constitution,” 

Section  25,  Article  VI,  Constitution  of  Missouri,  1945* 
reads* 

"No  county,  city  or  other  political  cor- 
poration or  subdivision  of  the  state  shall 
be  authorised  to  lend  its  credit  or  grant 
public  money  or  property  to  any  private 
individual,  association  or  corporation, 
except  that  the  general  assembly  may  au- 
thorise any  municipality  to  provide  for  the 
pensioning  of  the  salaried  members  of  its 
organised  police  force  or  fire  department 
and  the  widows  and  minor  children  of  the 
deceased  members,  and  may  authorize  any 
city  of  more  than  100, 000  Inhabitants  to 
provide  for  the  pensioning  of  other  em- 
ployees, and  may  also  authorize  payments 
from  any  public  funds  into  a fund  or  funds 
for  paying  benefits  upon  retirement,  dis- 
ability or  death  to  persons  employed  and 
paid  out  of  any  public  fund  for  educational 
services,  and  to  their  beneficiaries  or 
estates/' 

In  57  C.jr.,  page  1127*  Section  1191*  we  find  the  general 
principle  <*hvt  a sheriff  Is  not  as  a matter  of  right,  entitled 
to  be  reimbursed  for  legal  services.  Said  provision  reads  in 
parts 

"As  a general  rule  a sheriff  Is  not  entitled, 
as  a matter  of  right , to  an  allowance  of 
attorney’s  fees  incurred  or  paid  by  him  for 
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legal  advice  or  services  in  connection 
with  the  discharge  of  his  functions) 

We  have  been  unable  to  find  any  statutory  authority  for 
the  Sheriff  of  Greene  County,  Missouri,  hiring  an  attorney  to 
defend  him  under  the  facts  and  circumstances  related  in  your 
request  or  for  the  County  Court  ordering  such  expenditure  be 
paid  by  the  County  . 


CONCLUSION 

Therefore , it  is  the  opinion  of  this  department,  in  view 
of  the  foregoing  authorities,  and  finding  no  statute  allowing 
the  Sheriff  of  Greene  County,  Missouri,  attorney  fees  for  de- 
fending him  for  his  action  in  the  performance  of  his  official 
duties,  he  is  not  entitled  to  be  reimbursed  by  the  County  Court 
for  such  services. 

Respectfully  submitted. 


APPROVED; 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 


J,  X TOESS? 

Attorney  General 
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.,4HmEFFsJ  IN^THIRD  CLASS  COUNTIES: 


Depufc^sheriff  s *aay  be  hired 
on  par^^.ime  basis, *when 
such  appc  .tment  and  the 
compensation  of  such  deputies 
is  approved  by  the  Circuit 
Court. 


February  27,  1947 


r . H,  L.  C*  ..eier 
Prosecuting  Attorney 
Jefferson  County 
Foetus,  Missouri 


.'.e  are  in  receipt  of  you r recent  request  for  an  official 
opinion,  based  on  the  following  state  of  facts* 

”The  Jefferson  County  Court  has  re- 
quested that  I obtain  an  opinion  from 
you  concerning  the  payment  of  deputy 
sheriffs  in  counties  of  the  3rd  class 
under  House  Bill  No*  899* 

MThe  Circuit  Judge  certified  the  ne- 
cessity of  having  3 deputy  sheriffs  on 
a part  time  basis  to  be  paid  $50  per 
month  for  their  services  as  deputy 
sheriffs*  There  were  also  several  other 
deputies  who  were  appointed  to  work  for 
$1*00  per  hour  when  called  upon  by  the 
sheriff.  The  County  Court  desires  to 
know  whether  deputy  sheriffs  may  be  em- 
ployed on  a part  time  basis  and  legally 
paid  by  the  county  for  their  services.” 

Section  13547.302,  Mo.  Section  2,  House  Bill  Ho. 

899,  covers  the  subject  of  your  request,  and  states  as  follows* 

wThe  sheriff  in  counties  of  the  third 
class  shall  be  entitled  to  such  number 
of  deputies  and  assistants,  to  be  ap- 
pointed by  such  official,  with  the 
approval  of  the  judge  of1  the  circuit 
court , "as  such  judge'  shall  d‘e cm  neces- 
sary for  tKe  prompt  and  proper  discharge 
of  his  duties  relative  to  the  enforcement 
of  the  criminal  law  of  this  state.  The 


,eier 


o • 


«i b-dyo  di  fcn.e  circuit  court,  in  bis  order 
permitting  trie  sheriff  to  appoint  depu- 
ties or  assistants , si y all  fix  t b o c o np e n — 
f-Q.ti.on  of ^ such  deputies  or  assistants, 
o'h.f  circuit  j ud  :c  shall  annually,  and 
of’ tener  if  necessary,  review  Iris  order 

the  number  and  compensation  of  the 
deputies  and  assistants  and  in.  setting 
such  number  and  compensation  shall  have 
regard  for  the  financial  condition  of 
the  county.  . ach  such  order  shall  be 
entered  on  record  and 'a  certified  copy 
tnereoi  shall  oe  filed  in  the  office  of 
the  county  cleric.  The  sheriff  may  at  any 
tine  discharge  any  deputy  or  assistant 
may  rogul ate  the  y. I no  or  nip  or  her 
employment . ” " 

{ Underscoring  ours. ) 


Ihi^  section  specifically  provides  for  sufficient  denu- 
^GG.,  assist  y..e  sheriff  as  f c need  for  same  arises.  The 

discretion,  fixes  the  c o?np e ns  £t  t ion  cine, 
numoor  or  aonuties,  and  uhon  such  an  order  is  made 
t,  the  county- 
deputies  . 


Court,  the  count*/  is  liable  for  4- 


by  the 


one  compensation  of  such 


G :. inclusion. 


it  is  therefore  the  opinion 
deputy  snenffs  may  be  employed 
approval  of  the  Circuit  Court,  a: 
for-  their  compensation  as  sane  i 


of  this  department  th. 
on  a part  time  basis, 
nd  the  county  would  bo 
s fixed  by  the  Circuit 


at 

upon 
liable 
Court . 


hespeetfully  s u bmi tted. 


. .V  h bh • Ah 

Assistant  Attorney  General 


J.  . TAYLOG 

Attorney  General 

A AD; ml 


G©UNTt  BUBSIBTi  County  Court  of  Stoddard  County  should  Issue  warrants 
COUNTS'  COURT i for  that  part  of  the  salaries  of  county  officers  of 

such  county  for  which  whrfants  have  not  been  issued 
for  the  year  1946,  Upon  refusal  of  County  Court  to 
do  so,  mandamus  is  proper  remedy  to  compel  such  action. 
Such  warrants  should  he  paid  before  warrants  issued  on 
class  5 fund  of  the  budget* 


February  27*  1947 


Honorable  So*  C.  Welborn 
Prosecuting  Attorney 
Stoddard  County 
Bloomfield,  Missouri 


Bear  Sin 


This  is  In  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department,  and  reading  as  follows i 

"Stoddard  County  is  a third  class  County 
under  township  organisation.  In  1946  the 
expenses  of  the  County  exceeded  the  revenue 
which  had  been  collected  at  the  end  of  the 
year*  The  County  Court,  instead  of  issuing 
warrants  for  the  full  salaries  of  the  offi- 
oerts.  Issued  only  warrants  up  to  forty  per 
cent  of  the  salaries.  This  forty  per  cent 
has  been  paid  and  the  Collector  is  now  about 
to  pay  class  five  warrants , Some  of  the  of- 
ficers have  applied  to  the  County  Court  for 
warrants  for  the  remainder  of  their  salaries, 

Z have  advised  the  County  Court  that  they 
should  issue  these  warrants,  but  the  County 
Clerk  refuses  to  Issue  such  warrants,  because 
he  says  that  there  is  no  money  In  the  Col- 
lector’s hands  out  of  which  such  warrants 
could  be  paid,  and  he  would  be  liable  on  his 
bond  * 

"Applying  the  principles  announced  In  (Jill  vs, 
Buchanan  County,  346  Mo.  599*  142  S,W.2d  665* 

I believe  the  County  Court  should  issue  these 
warrants.  The  Supreme  Court  has  rules  In  the 
Sill  vs.  Buchanan  case  that  the  County  is  lia- 
ble for  an  off leer's  salary  whether  it  is  set 
up  in  the  budget  and  also  regardless  whether 
or  not  there  are  funds  on  hand  for  the  payment 
©f  salaries , 
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"Therefore,  the  County  is  certainly  liable 
to  these  officer#  for  their  salaries  and  I 
do  not  see  how  the  County  Clerk  could  be 
liable  on  his  bond  for  issuing  the  same* 

"All  of  the  Class  four  obligations  of  the 
County  have  been  met  - with  the  exception  of 
this  sixty  per  cent  of  the  salaries  for  which 
warrants  have  not  been  issued.  There  is  money 
in  the  Treasury,  and  there  Is  money  still  com-* 
ing  Into  the  lheasury  * 1 do  not  see  how  the 

class  five  warrants  can  be  paid  with  the  class 
four  obligations  remaining  unpaid*  nor  do  t , 
see  how  the  County  Clerk  can  defeat  the  people 
with  the  class  four  obligations  by  refusing  to 
issue  the  warrants  and  let  the  money  go  to 
class  five  obligations . 

"Section  13824,  R.S.Mo.  1939,  provides*  that 
it  is  the  duty  of  the  County  Court  to  order 
payment  of  money  found  due  by  the  County . 

"The  County  Court  has  directed  me  to  request 
an  official  opinion  from  you  on  the  question 
of  whether  or  not  the  County  Court  may  issue 

warrants  for  these  class  four  obligations," 

( 

Stoddard  County,  which  is  a county  of  the  third  class,  is 
governed  by  the  provisions  of  the  Budget  Act  of  Missouri,  found 
in  Revised  Statutes  Annotated,  Sections  10910  to  IO917,  inclu- 
sive * 


The  case  of  ©ill  v,  Buchanan  County,  346  Mo,  399,  1^2  S*W. 
(2d)  665,  holds  specifically  that  a county  court  must  include 
in  its  budget  for  each  year  the  salaries  of  county  officers, 
which  salaries  are  set  by  the  Legislature  of  this  state,  and  if 
such  salaries  are  not  included  in  the  budget  by  the  county  court 
such  salaries  will  be  considered  to  be  put  in  the  budget  by  the 
Legislature  of  this  state.  The  court,  in  the  Gill  case,  said 
(346  Mo*  l,c.  606)1 

"*  * * The  action  of  the  Legislature  in  fix- 
ing salaries  of  county  officers  is  in  effect 


but”'muaV''be  r^Tland-  "considered  with  it  in  con- 
ifruiim  it*  fhev"lmount  to  a mandate  to  the 
county  court  to  budget  such  amounts*  Surely  no 


oourt  to  1 nAlvi&e  tha 
budget . ' &uch  gtaiyfi 
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mere  failure  bo  recognize  in  the  budget  this 
annual  obligation  of  the  county  to  pay  such 
salaries  could  set  aside  this  legislative 
mandate  and  prevent  the  creation  of  this 
obligation  imposed  by  proper  authority.  Per- 


courts  to  comply  with  the  constitutional  pro- 
vision. Section  12*  Article  10'  by  providing 
•ways  and  means  for  a county  to  record  the 
obligations  incurred  and  thereby  enable  it  to 
keep  the  expenditures  within  the  income . * 

(Traub  v.  Buchanan  County*  341  Mo.  727*  108 
S.W.(2d)  340).  To  properly  accomplish  that 
purpose,  mandatory  obligations  imposed  by  the 
Legislature  and  other  essential  charges  should 
be  first  budgeted*  and  then  any  balance  may  be 
appropriated  for  other  purposes  as  to  which  there 
is  discretionary  power.  Failure  to  budget  funds 
for  the  full  amount  of  salaries  due  officers  of 
the  county*  under  the  applicable  law,  which  the 


If  the  County  Court  of  Stoddard  County  did  comply  with  the 
Clear  mandate  of  the  Budget  Law  and  did  include  in  the  class  4 
fund  of  the  budget  for  such  county  the  salaries  of  the  county 
officers,  we  fail  to  see  upon  what  ground  a refusal  to  issue  war- 
rants to  such  officers  for  payment  of.  their  salaries  could  be 
based.  If  the  County  Court  did  not  comply  with  the  Budget  Law 
and  did  fail  to  indlUde  in  class  4 of  the  budget  the  salaries  of 


county  court  must  obey,  cannot  bar  the  right  to 
be  paid  the  balanoe.  Instead,  it  must  be  the 


fllsoretlor 
oses  1 
atory~ 
thority  m 


obligations  _ incurred 
\ are  invalid,  rather 


gatlon 

Impose? 


srefore 
Budge! 
full 1 a 

-mm 


mt  a oouni 


the  proper  amounts  necessar 
ll  county  officers*  salaries 
a ture.  does  not  affect  the  c 
on  to  pay  them.11  (Emphasis 


he  same  au- 
ra auir  amenta  . 
court 1 f all- 
neoessary  to 
salaries  fixed 
cf  the  ooun- 
Emphasis  ours .) 


talnly  such  obligations 
la ture  were  intended  To 
other  items  as  to  which 
discretion  to  determine 

fat ions  concerning  them 
hey  must  be  considered 
evary  year  because  the  ! 
them  in  and  only' the 
out  or  tlW  but^ariy  p&r 
This  court  has'  held  tha' 
County  Budget  Law  was  1 


imposed _ by  the  Legis- 
have  priority  over 
the  county  court  had 
whether  or  not  obli- 
should  he  incurred^  T: 
to  hi* In  the  budget 
legislature  "Bat  put 
laiaiure  can  take  them 
■ oF 'these  amount's. 

< the  purpose  of  the 
6 compel!  . . . county 
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county  officers  as  fixed  by  the  statutes  of  this  state,  such 
failure  to  obey  the  law  by  the  County  Court  in  making  out  the 
budget  does  not  affect  the  obligation  of  the  county  to  pay 
these  valid  obligations  imposed  by  the  Legislature,  since  by 
the  legislative  acts  the  salaries  are  made  a part  of  the  budget, 

Shat  part  of  Section  10911,  Ho.  R,S.A.,  relating  to  the 
class  5 fund  of  the  budget,  arri!  providing,  "No  payment  shall  be 
allowed  from  the  funds  in  this  class  for  any  personal  service, 
(whether  salary | fees,  wages  or  any  other  emoluments  of  any  kind 
whatever)  estimated  for  in  preceding  classes,"  means  that  sala- 
ries other  than  those  salaries  of  county  officers  provided  for 
by  the  statutes  of  this  state,  if  not  estimated  for  in  classes 
1,  2,  3 or  4 of  the  budget,  cannot  be  paid  out  of  the  funds  in 
class  5* 

As  pointed  out  previously,  the  inclusion  in  the  budget 
of  salaries  of  county  officers  set  by  statute  is  mandatory,  and 
an  attempt  of  the  County  Court  to  leave  out  of  the  budjpu such 
statutory  salaries  is  of  no  effect,  because  such  salaries  are 
included  by  the  act  of  the  Legislature.  Therefore,  since  the 
salaries  must  be  in  the  budget,  those  officers  entitled  to  such 
salaries  are  entitled  to  have  issued  to  them  warrants  for  the 
amounts  of  their  salaries. 

It  may  be  that  Stoddard  County  does  not  have,  or  will  not 
have,  sufficient  funds  to  pay  all  the  obligations  it  contracted 
in  1946,  but,  as  the  Supreme  Court  points  out  in  the  Gill  case, 
quoted  supra,  it  is  the  discretionary  obligations  which  must  be 
held  to  be  invalid,  and  not  the  mandatory  obligations  Imposed 
by  the  statutes  of  this  state,  such  as  the  county  officers' 
salaries . 

From  your  letter,  we  understand  that  there  Is  money  in 
the  treasury  of  the  county,  but  that  the  Treasurer  is  about  to 
pay  warrants  Issued  on  funds  of  class  5 of  the  budget.  The 
warrants  for  the  payment  of  the  county  officers f , salaries  must 
be  paid  before  warrants  issued  on  the  funds  of  class <5  of  the 
Budget  Act  are  paid,  as  Section  10910,  Mo.  R.S.A.,  under  which 
statute  the  budget  for  1946.  was  made,  and  Section  10910  of 
House  Bill  No.  834  of  the  6^-*d  General  Assembly,  effective  July 
1,  1946,  both  provide;  "The  county  court  shall  classify  pro- 
posed expenditures  according  to  the  classification  herein  pro- 
vided and  priority  of  payment  shall  be  adequately  provided 
according  to  the  said  classification  and  such  priority  shall  be 
sacredly  preserved," 

If  the  County  Court  refuses  to  issue  the  warrants  for  the 
payment  of  the  salaries  of  the  county  officers,  the  proper  action 
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to  be  taken  by  the  county  officers  Is  an  action  for  mandamus 
State  ex  rel.  Spratley  v.  Maries  County,  98  S.W.  (2d)  623, 
339  Mo.  5771  Perkins  v.  Burks,  78  S.W. (2d)  845,  3336  Mo.  248. 


%%  is  the  opinion  of  this  department  that  the  County  Court 
of  Stoddard  County  should  Issue  Warrants  for  that  part  of  the 
salaries  of  the  county  officers  of  such  county  for  which  warrants 
have  not  been  issued  for  the  year  1946.  If  the  County  Court  re- 
fuses to  issue  such  warrants,  mandamus  is  the  proper  remedy  to 
oompel  such  action.  Such  warrants  should  be  paid  before  warrants 
issued  on  the  class  5 fund  of  the  budget  of  Stoddard  County. 


Respectfully  submitted, 


AFPROVBPj 


C.  B.  BORNS,  Jr. 

Assistant  Attorney  General 


rrxrmm — 

Attorney  General 


COUNTY  CLERK:  Duties/"\  the  county  court  In  res]/*''\t  to  deter- 

mining _llary  of  county  clerk  unde,.  House  Bill 
COUNTY  COURT:  No.  867  of  the  63rd  General  Assambly 


March  14,,  1947 


Honorable  Joe  C.  Welborn 
Prosecuting  Attorney 
Stoddard  County 
Bloomfield,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  recent  date  wherein 
you  submit  the  following  statement  of  facts  and  request  for 
an  official  opinion  from  this  department: 

"Stoddard  County  is  a Third  Class  County, 
and  is  subject  to  the  provisions  of  Laws 
of  1945 i H.  B.  867.  Sections  1 and  2 of 
H.  B.  867  provide  that  on  or  before  Jan- 
uary 1,  1947 3 the  County  Court  shall 
determine  the  proper  group  to  which  a 
county  belongs  for  the  purpose  of  fixing 
the  salary  of  the  County  Clerk;  and  that 
the  Court  shall  also  determine  the  salary 
of  the  Clerk.  The  County  Clerk  of  this 
County  took  office  on  January  1,  1947  but 
failed  to  have  the  County  Court  determine 
the  group  to  which  this  County  belongs. 

Nor  has  he  since  then  taken  steps  to  have 
H.  B.  867  complied  with,  but  rather  he 
now  seeks  to  fix  his  own  salary,  by  his 
own  computations.  The  County  Court  has 
refused  to  issue  warrants  for  his  salary, 
because  the  County  has  not  yet  been 
grouped  according  to  the  terms  of  H.  B. 

867.  Since  H.  B.  867  Is  a completely 
new  law  and  has  not  been  given  a construc- 
tion by  the  Supreme  Court  and  since  the 
terms  of  the  statute  are  clear,  I do  not 
feel  that  the  provisions  of  H.  B.  867 
which  the  County  Clerk  has  failed  to  have 
the  Court  follow,  are  directory  only,  and 
have  advised  the  County  Court  to  await  a 
ruling  from  the  Supreme  Court,  or  action 
by  the  legislature,  before  taking  further 


o 
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action  relative  to  paying  the  County 
Clerk. 

"Since  the  salaries  of  the  deputies  of 
the  County  Clerk  are  based  on  the  salary 
of  the  Clerk  by  H.  B.  867,  the  Court  has 
not  issued  warrants  to  the  deputies  for 
the  same  reasons  that  it  has  not  ordered 
warrants  for  the  Clerk. 

"The  County  Court  has  directed  me  to 
irequest  an  official  opinion  from  your 
department  as  to  the  proper  procedure  to 
be  followed  by  it  in  view  of  the  above 
circumstances . " 

According  to  Committee  Substitute  for  House  Bill  No.  476, 
approved  December  5*  1945*  and  passed  by  the  63rd  General 
Assembly,  Stoddard  County  comes  within  Class  3 of  the  division 
of  counties  provided  for  under  the  Constitution.  For  the  pur- 
pose of  providing  for  salaries  of  clerks  of  county  courts  in 
counties  of  the  third  class , the  63rd  General  Assembly  enacted 
House  Bill  No.  867.  Section  1 of  this  Act  provides  as  follows: 

"For  purposes  of  establishing  the  salary 
of  the  clerk  of  the  county  court  in  coun- 
ties of  the  third  class  of  this  state, 
said  counties  are  hereby  divided  into 
four  groups  as  follows:  All  counties 
with  a per  capita  assessed  valuation  of 
less  than  $700  shall  be  in  Group  A;  all 
counties  with  a per  capita  assessed  valu- 
ation of  $700  and  less  than  $1,000  shall 
be  in  Group  B;  all  counties  with  a per 
capita  assessed  valuation  of  $1,000  and 
less  than  $1,300  shall  be  in  Group  Cj 
. and  all  counties  with  a per  capita  assessed 
valuation  of  $1,300  and  over  shall  be  in 
Group  D.  The- per  capita  assessed  valua- 
tion of  any  county  shall  be  determined  by 
dividing  the  population  of  the  county  as 
shown  by  the  19^-0  federal  decennial  census 
into  the  1944  total  assessed  valuation  of 
the  county  as  shown  in  the  'Journal  of  the 
Board  of  Equalization  of  the  State  of 
Missouri  for  the  Year  Ending  December  31* 

1944. ' The  county  court  in  each  county 
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of  the  third  class  shall  on  or  before 
January  1,  1947,  determine  the  proper 
group  to  which  a county  belongs  under 
the  provisions  of  this  section.  The  com- 
pensation of  the  county  clerk  as  provided 
in  this  act  shall  become  effective  on 
January  1,  19^-7 j provided,  that  county 
clerks  now  in  office  shall  not  have  their 
compensation  increased  or  decreased  by 
reason  of  this  act  but  shall  continue  to 
receive  compensation  at  the  same  rate  as 
at  present  until  the  end  of  their  respec- 
tive terms . " 

Prom  an  examination  of  the  Memorandum  No.  3,  issued  by 
the  Committee  on  Legislative  Research,  dated  April  1,  1946, 
we  find  that  Stoddard  County  has  a population  of  33,009,  and 
that  it  has  a valuation,  as  shown  in  the  Journal  of  the  Board 
of  Equalization  of  the  State  of  Missouri  for  the  year  ending 
December  31,  1944,  of  $15,129,429.00. 

For  the  purpose  of  determining  what  class  a county  clerk 
in  third  class  counties  will  be  in,  the  Legislature  has  pro- 
vided that  the  per  capita  assessed  valuation  of  a county  shall  b 
determined  by  dividing  the  population  of  the  county  as 
shown  by  the  1940  federal  census  into  the  1944  total  assessed 
valuation  of  the  county  as  shown  in  the  Journal  of  the  Board 
of  Equalization  of  the  State  of  Missouri  for  the  year  ending 
December  31,  1944.  When  the  court  has  made  that  calculation, 
then  Section  2 of  said  House  Bill  No.  867  provides  for  the 
method  of  determining  the  salaries  of  county  clerks  in  the 
various  groups  established  by  Section  1 of  the  Act.  It  will 
be  a simple  mathematical  problem  for  the  county  court  to  deter- 
mine what  group  the  clerk  is  in,  in  order  to  fix  his  salary. 
Section  2 of  said  House  Bill  No.  867  sets  out  the  plan  for 
fixing  the  salaries  of  the  clerks  in  the  various  groups.  It 
reads  as  follows: 

"On  or  before  January  1,  1947,  the  county 
court  of  each  county  in  Group  A shall 
determine  the  annual  salary  of  the  county 
clerk  as  follows:  Of  the  total  population 
of 'the  county,  according  to  the  1940  fed- 
eral decennial  census,  the  county  court 
shall  allow  20  cents  for  each  of  the  first 
5,000  persons,  plus  15  cents  for  each  of 
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the  next  10,000  persons,  plus  5 cents  for 
each  of  the  next  5*000  persons,  plus  4 
cents  for  each  of  the  next  14,000  persons, 
plus  3 cents  for  each  of  the  next  1,000 
persons,  plus  1 cent  for  each  person  over 

35.000  in  the  county. 

"On  or  before  January  1,  1947,  the  county 
court  in  each  county  in  Group  B shall 
determine  the  annual  salary  of  the  county 
clerk  as  follows:  Of  the  total  population 
of  the  county,  according  to  the  1940  fed- 
eral decennial  census,  the  county  court 
shall  allow  20  cents  for  each  of  the  first 

5.000  persons,  plus  15  cents  for  each  of 
the  next  9*000  persons,  plus  10  cents  for 
each  of  the  next  3*000  persons,  plus  5 
cents  for  each  of  the  next  6,000  persons, 
plus  3 cents  for  each  person  over  23*000 
in  the  county. 

”0n  or  before  January  1,  1947*  the  county 
court  of  each  county  in  Group  C shall 
determine  the  annual  salary  of  the  county 
clerk  as  follows:  Of  the  total  population 
of  the  county,  according  to  the  1940  fed- 
eral decennial  census,  the  county  court 
shall  allow  20  cents  for  each  of  the  first 

10.000  persons,  plus  10  cents  for  each  of 
the  next  10,000  persons,  plus  5 cents  for 
each  of  the  next  5*000  persons,  plus  3 
cents  for  each  person  over  25*000  in  the 
county. 

"On  or  before  January  1,  1947*  the  county 
court  of  each  county  in  Group  D shall 
determine  the  annual  salary  of  the  county 
clerk  as  follows:  Of  the  total  population 
of  the  county,  according  to  the  1940  fed- 
eral decennial  census,  the  county  court 
shall  allow  30  cents  for  each  of  the  first 

4.000  persons,  plus  20  cents  for  each  of 
the  next  3,000  persons,  plus  15  cents  for 
each  of  the  next  5,000  persons,  plus  10 
cents  for  each  of  the  next  10,000  persons, 
plus  5 cents  for  each  of  the  next  4,000 
persons,  plus  3 cents  for  each  person  over 

26.000  in  the  county." 


Hon.  Joe  C.  Wellborn 
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Under  Section  3 of  the  Act  the  salaries  of  the  county- 
clerks,  as  determined  by  the  county  courts,  on  or  before  Jan- 
uary 1,  1947  ^ and  in  accordance  with  provisions  of  Sections 
1 and  2 of  the  Act,  shall  be  the  annual  salaries  of  the  re- 
spective county  clerks  until  January  1,  1955* 

In  your  letter  you  state,  "The  County  Clerk  of  this 
County  took  office  on  January  1,  1947  but  failed  to  have  the 
County  Court  determine  the  group  to  which  this  County  belongs." 
From  a reading  of  House  Bill  No.  867,  it  appears  that  the  duty, 
of  determining  the  salary  to  which  the  county  clerk  is  entitled 
is  imposed  upon  the  county  court.  Section  7 of  Article  VI  of 
the  Constitution  of  1945 , provides  as  follows: 

"In  each  county  not  framing  and  adopting 
its  own  charter  or  adopting  an  alternative 
form" of  county  government,  there  shall  be 
elected  a county  court  of  three  members 
which  shall  manage  all  county  business  as 
prescribed  by  law,  and  keep  an  accurate 
record  of  its  proceedings.  The  voters  of 
any  county  may  reduce  the  number  of  mem- 
bers to  one  or  two  as  provided  by  law." 

By  these  provisions  of  the  Constitution,  the  people  have 
imposed  upon  the  county  courts  the  duty  of  managing  all  county 
business  as  prescribed  by  law.  House  Bill  No.  867  contains 
the  duties .imposed  upon  the  county  court  by  the  General  Assem- 
bly for  determining  the  salaries  of  county  clerks. 

The  question  of  whether  or  not  this  duty  of  determining 
the  salary  is  mandatory  or  directory  might  be  raised.  In  the 
case  of  State  ex  rel.  Ellis  vs.  Brown,  33  S.  W.  (2d)  104,  at 
l.c.  107j  the  court  set  out  the  rule  applicable  to  mandatory 
and  directory  statutes. 

"’A  mandatory  provision  Is  one  the  omission 
to  follow  which  renders  the  proceeding  to 
which  It  relates  Illegal  and  void,  while 
a directory  provision  is  one  the  observance 
of  which  is  not  necessary  to  the  validity 
of  the  proceeding.  Directory  provisions 
are  not  intended  by  the  legislature  to  be 
disregarded,  but  where  the  consequences 
of  not  obeying  them  in  every  particular 
are  not  prescribed  the  courts  must  judicially 
determine  them.  There  is  no  universal  rule 
by  which  directory  provisions  in  a statute 
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may*  in  all  circumstances*  be  distinguished 
from  those  which  are  mandatory.  In  the 
determination  of  this  question*  as  of 
every  other  question  of  statutory  construc- 
tion* the  prime  object  is  to  ascertain  the 
legislative  intention  as  disclosed  by  all 
the  terms  and  provisions  of  the  act  in 
relation  to  the  subject  of  legislation 
and  the  general  object  intended  to  be 
accomplished.  Generally  speaking*  those 
provisions  which  do  not  relate  to  the 
essence  of  the  thing  to  be  done  and  as  to 
which  compliance  is  a matter  of  conven- 
ience rather  than  substance  are  directory* 
while  the  provisions  which  relate  to  the 
essence  of  the  thing  to  be  done*  that  is* 
to  matters  of  substance*  are  mandatory." 

In  this  case*  the  court  had  before  it  for  consideration 
the  duties  of  election  officials  with  respect  to  making  a pub- 
lic record  of  the  qualifications  of  electors.  On  the  question 
of  the  making  of  this  record  being  of  the  essence  of  the  thing 
to  be  done*  the  court  said  at  l.c.  107: 

"**Such  record*  when  made*  tends  to  prevent 
repeating*  colonization*  and  other  frau- 
dulent abuses  of  the  franchise.  The  making 
of  the  record  and  the  truthfulness  of 
Its  recitals  are  the  essence  of  the  thing 
the  statute  requires  to  be  done  and  not 
the  time  in  which  It  is  to  be  done*  except 
that  it  be  within  the  period  between  the 
election  and  the  beginning  of  the  sixth 
week  preceding  it.  * *"  (Emphasis  ours.) 

Under  said  House  Bill  No.  867*  the  thing  to  be  done  by 
the  county  court  is  the  determination  of  the  group  in  which 
the  county  clerk  of  its  county  will  be  placed  and  the  deter- 
mination of  the  salary  which  such  officer  will  be  entitled  to. 
This  duty*  we  think*  is  mandatory  upon  the  court.  In  the  case 
of  Warrington  et  al.  vs.  Bobb  et  al.*  5 8 S.  W.  (2d)  835*  at 
1.  c.  837 j the  court  made  the  following  statement  with  respect 
to  the  rule  applicable  to  provisions  of  a statute  which  are 
the  essence  of  the  thing  to  be  done: 

"*  * Provisions  relating  to  the  essence 
of  the  thing  to  be  done*  that  is*  matters 
of  substance*  are  mandatory*  while*  gen- 
erally* statutory  provisions  not  relating 
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to  the  essence  of  the  thing  to  be  done, 
and  as  to  which  compliance  is  not  a mat- 
ter of  substance,  are  directory.  * *" 

Following  these  authorities,  it  is  the  mandatory  duty 
of  the  county  court  to  ascertain  and  determine  the  salary  of 
the  county  clerk  under  said  House  Bill  No.  867. 

From  your  request,  it  appears  that  the  county  court  of 
Stoddard  County  did  not  perform  these  duties  on  or  before 
January  1,  1947.  We  note  from  the  Act  that  the  court  is 
directed  to  perform  these  duties  on  or  before  January  1, 

19^7.  Then  the  question  which  arises  is,  "The  County  court 
having  failed  to  perform  this  duty  on  or  before  January  1, 

1945,  shall  it  now  perform  that  duty?"  The  answer  to  this 
question  will  depend  upon  whether  or  not  the  provisions  of 
the  Act  fixing  the  time  when  the  court  shall  perform  this 
duty  are  directory  or  mandatory.  We  think  this  question  has 
been  answered  by  the  Supreme  Court  in  the  case  of  Mead  vs. 

Jasper  County,  18  S.  W.  (2d)  464,  465.  In  that  case,  the 
court  had  before  it  for  consideration  the  question  of  whether 
or  not  an  order  of  the  county  court  fixing  the  amount  to  be 
paid  for  board  of  prisoners  was  a valid  order.  Under  the  law 
it  was  the  duty  of  the  county  court  to  fix  this  rate  at  the 
November  term  of  court.  Instead  of  performing  this  duty 
at  that  time,  the  court  made  the  order  in  the  following  January. 
In  stating  the  rule  applicable,  the  court  said  at  l.c.  465: 

"The  rule  of  construction  of  statutes  of 
this  character  is  well  stated  in  a very 
early  decision  of  this  court,  St.  Louis 
County  Court  v.  Sparks,  10  Mo.  117^  45 
Am.  Dec.  355,  thus:  ’It  is  a rule  of 
construction,  that  a statute  specifying 
a time  within  which  a public  officer  is 
to  perform  an  official  act  regarding  the 
rights  and  duties  of  others,  is  directory 
merely,  unless  the  nature  of  the  act  to 
be  performed,  or  the  phraseology  of  the 
statute  is  such,  that  the  designation  of 
time  must  be  considered  as  a limitation 
of  the  power  of  the  officer' — citing 
cases . " 

The  court,  in  that  case  applied  the  foregoing  rule  and 
held  that  the  statute  fixing  the  time  for  the  court  to  make 
the  order  fixing  the  amount  which  would  be  paid  for  board  of 
prisoners  was  directory  and  that  the  order  made  at  a time  after 
that  provided  for  by  the  statute  was  a valid  order. 


'Hon.  Joe  C.  Welborn 
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App lying  that  rule  here.,  since  the  county  court  of 
Stoddard  County  did  not  on  or  before  January  1,  19^7,  calcu- 
late and  determine  the  salary  of  the  county  clerk,  then  the 
order  which  it  is  required  to  make  relative  to  the  clerk’s 
salary  would  be  a valid  order  even  though  it  is  made  after 
January  1,  1947- 

Since  the  salary  of  the  deputies  in  the  county  clerk’s 
office  will  be  determined  on  the  basis  of  the  salary  paid 
the  county  clerk,  then  the  same  rules  of  law  announced  in 
this  opinion  would  be  applicable  to  the  law  in  determining 
the  compensation  of  such  deputies. 

CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that ^ it 
is  the  mandatory  duty  of  the  county  court,  under  House  Bill 
No.  867  of  the  63rd  General  Assembly,  to  determine  the  salary 
of  the  clerk  of  the  county  court  and  his  deputies. 

It  is  further  the  opinion  of  this  department  that  if  the 
county  court  has  not  made  this  determination  on  01  before 
January  1,  1947,  that  the  determination  after  that  date  of 
those  salaries  will  be  valid. 


Respectfully  submitted. 


TYRE  ¥*  BURTON 
Assistant  Attorney  General 

APPROVED: 


■J.  E.  tSyLor 
Attorney  General 


MAGISTRATES:  - 
COUNTY  TREASURER:  | 


Ory-^erson  may  be  employed  by  ~^.erk  in  both 
tfeu.  probate  and  county  treasui  r‘s  office. 
County  court*  have  the  right  to  provide  for 
additional  clerk  hire  for  the  magistrate  if 
the  court  finds  that  such  a need  exists. 


April  10,  1947 


Honorable  H,  L,  C,  Meier 
Prosecuting  Attorney 
Jefferson  County 
Festus,  Missouri 


Dear  Sirs 


We  hereby  acknowledge  receipt  of  your  several 
letters  of  recent  date  in  which  you  have  presented  the 
following  questions  to  this  department  for  an  official 
opinion: 

(1)  May  the  same  person  be  employed  as 
clerk  of  the  probate  court  and  as  part- 
time  clerk  of  the  county  treasurer? 

(2)  Has  the  county  court  the  right  to 
provide  compensation  for  a clerk  in  the 
county  treasurer* s office? 

(3)  May  the  county  pay  additional 
clerks  in  the  magistrate's  office? 

We  note  that  Jefferson  County  has  an  assessed 
valuation  of  $29,552,478,  and  is  therefore  a third  class 
county. 

We  will  answer  questions  one  and  two  together  in  that 
they  are  immediately  related.  We  would  like  to  point  out  at 
the  outset  that  there  is  no  statutory  authority  for  the  hiring 
of  a clerk  in  the  county  treasurer's  office  in  counties  of  the 
third  class.  There  is  such  statutory  authority  in  counties  of 
the  first  and  second  classes.  Therefore,  under  the  doctrine 
laid  down  by  the  Supreme  Court  in  the  ease  of  Rinehart  v. 

Howell  County,  153  8.  W,  (2d)  381,  we  believe  that  the  county 
treasurer  in  counties  of  the. third  class  may  be  reimbursed  by 
the  county  court  for  reasonable  sums  paid  for  necessary  clerk 
hire.  In  this  case  the  court  said  at  1.  c.  383: 


Honorable  H.  I»,  C.  Weler 


"Appellant's  statutory  citations  con- 
stitute legislative  recognition  of  the 
propriety  of  expenditures  for  stenographic 
services  in  the  discharge  of  the  present- 
day  duties  of  prosecuting  attorneys  in  the 
communities  affected— an  approved  advance 
In  proper  instances  for  the  administration 
of  the  laws  by  county  officials  and  the 
business  affairs  of  the  county  and  for 
the  general  welfare  of  the  public.  Such 
enactments,  in  view  of  the  constitutional 
grant  to  county  courts,  should  be  con- 
strued as  relieving  the  county  courts  in 
the  specified  communities  from  determin- 
ing the  necessity  therefor  and,  by  way 
of  a negative  pregnant,  as  recognizing 
the  right  of  county  courts  to  provide 
stenographic  services  to  prosecuting 
attorneys  In  other  counties  when  and  if 
Indispensable  to  the  transaction  of  the 
business  of  the  county,  and  not  as  favor- 
ing the  citizens  of  the  larger  communities 
to  the  absolute  exclusion  of  the  citizens 
of  the  smaller  communities  in  the  prose- 
cuting attorney's  protection  of  the  interests 
of  the  state,  the  county  and  the  public . **" 

fti. 

This  may  only  be  done  if  the  county  court  finds  this 
expense  is  bona  fide  and  reasonable  and  if  it  further  finds 
that  the  clerk  hire  is  absolutely  necessary  for  the  proper  con- 
duct of  the  office  of  county  treasurer.  Conversely,  if  the 
county  court  believes  that  the  county  treasurer  can  perform  his 
duties  without  any  additional  help,  it  would  be  justified  in 
refusing  to  provide  compensation  for  said  clerk. 

If  the  county  court  finds  that  it  is  necessary  to  hire 
a clerk  in  the  county  treasurer's  office,  then  the  same  person 
may  hold  that  job  and  be  employed  as  clerk  of  the  probate  court. 
After  diligent  search  we  have  found  no  statutory  or  constitu- 
tional prohibition  of  this  practice . 

In  answer  to  your  third  question  we  direct  your  atten- 
tion to  Section  21  of  Senate  Bill  207  of  the  63rd  General  Assembly, 
which  provides  in  part  as  follows 1 


Honorable  H,  L,  C.  Weier 
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«#  ♦ * The  total  salaries  of  clerk, 
deputies  and  other  employees  paid  by 
the  state  shall  In  no  event  exceed  the 
annual  amount  fixed  In  this  act  for  clerk 
and  deputy  clerk  hire  of  such  courts,  pro- 
vided, that  In  any  county  where  need  exists, 
the  county  court  is  hereby  authorised,  at 
the  cost  of  the  county,  to  provide  such 
additional  clerks,  deputy  clerks  or  other 
employees  as  may  be  required.  * * #H 

**  j*. 

It  is  Clear  from  the  above  provision  that  the  county 
court  may  authorize  the  employment  of  additional  clerks  at  the 
cost  of  the  county  in  the  magistrate’s  office  if  they  believe 
that  such  a need  exists. 


Conclusion 

Therefore,  it  is  the  opinion  of  this  department  that 
the  county  court  may  pay  for  clerk  hire  in  the  county  treasurer 
office  if  they  find  that  such  clerk  hire  is  necessary  for  the 
proper  conduct  and  administration  of  the  affairs  of  said  office 
and  that  such  clerk  may  also  be  employed  as  a clerk  in  the  pro- 
bate court. 

It  is  further  our  opinion  that  the  county  court  is 
authorized  at  the  cost  of  the  county  to  provide  additional 
clerks,  deputy  clerks  or  employees  for  the  magistrate  court  if 
they  find  the  need  exists, 

Respectfully  submitted. 


PERSHING  WILSON 
Assistant  Attorney  General 


APPROVED* 


rrrrmm — 

Attorney  General 


DIVISION  OF  WELFARE  :/^AJnder  sections  9759.31  an  '759*32,  Mo.  R.S.A., 
OLD  AGE  PENSIONS:  the  Division  ox  Welfare  is  a single  state 

agency  designated  to  administer  the  state 
social  security  act  and  federal  social  security 
act  pertaining  to  the  payment  of  old  age  as- 
sistance and  aid  to  dependent  children. 

May  20,  1947 

/ 

/ * 

sit 

Division  of  Welfare 
Dept,  of  Public  Health  and  Welfare 
Jefferson  City,  Missouri 

Attention:  Mr.  Proctor  N.  Garter,  Director 
Division  of  Welfare 

Gentlemen: 

This  will  acknowledge  receipt  or  your  request  for  an 
official  opinion.  Restating  your  reqt\est  for  sake  of 
brevity,  you  inquire  whether  the  Division  of  Welfare  or 
the  State  Department  of  Public  Health  and  Welfare  is  a 
single  state  agency  under  sections  31  and  32  of  Senate  Bill 
349,  passed  by  the  63rd  General  Assembly,  designated  to 
administer  the  state  social  security  plan  and  Federal  laws 
pertaining  to  the  payment  of  old  age  assistance  and  aid  to 
dependent  children. 

The  primary  rule  of  statutory  construction  is  to 
ascertain,  if  possible,  the  intent  of  the  Legislature  in 
passing  such  a law  from  the  words  used  and  give  it  that 
effect.  See  City  of  St.  Louis  v.  Pope,  126  S.w.  (2d)  1201, 

344  Ko.  479.  * 

Prior  to  the  enactment  of  Senate  Bill  349,  supra,  the 
State  Social  Security  Commission  was  a single  state  agency 
under  the  state  plan  for  administering  state  and  federal 
aid  to  applicants  for  old  age  assistance  and  aid  to  depend- 
ent children. 

Section  9759.31,  Ko.  R.S.A.,  transfers  all  authorities 
and  duties  formerly  vested  in  the  State  Social  Security 
Commission  to  the  Department  of  Public  Health  and  Welfare, 
however,  it  further  provides  such  authority  and  duty  shall 
hereinafter  be  assigned  to  the  Division  of  welfare.  Also, 
that  the  state  agency,  as  the  term  may  be  used  in  any  federal 
act  and  not  otherwise  specifically  provided  for  by  state  law, 
shall  mean  the  Department  of  Public  Health  and  Welfare.  Said 
section  reads: 

nAll  powers  and  duties  heretofore  under 
control  and  administration  of  the  state 
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social  security  commission  and  the  offices 
thereof  shall  hereafter  be  under  the  control 
and  administration  of  the  state  department 
of  public  health  and  welfare  and  shall  be 
assigned  to  the  division  of  welfare  within 
the  department,  together  with  all  other 
powers  and  duties  which  may  herein  or  here- 
after be  so  assigned.  In  all  laws  of  Mis- 
souri, wherever  the  term  state  social  se- 
curity commission  or  state  commission  used 
in  such  connection  shall  occur,  the  term 
department  of  public  health  and  welfare 
shall  be  substituted  and  understood;  and 
wherever  the  term  commissioner  in  such  con- 
nection shall  occur,  it  shall  be  understood 
to  mean  the  director  of  the  division  of 
welfare;  the  term  person  shall  include  corpo- 
ration, partnership  or  association;  state 
agency  as  that  term  may  be  used  In  any  federal 
act  and  not  otherwise  specifically  provided 
for  by  state  law  shall  mean  the  department  of 
public  health  and  welfare;  the  singular  shall 
include  the  plural  and  the  masculine  shall 
include  the  feminine.” 

Section  9759.32,  Mo.  R.S.A.,  specifically  provides  that 
the  Division  of  Welfare  shall  be  vested  with  and  exercise  all 
powers  and  duties  necessary  to  carry  out  all  purposes  of  said 
act,  and  furthermore,  that  said  Division  of  Welfare  shall  be 
the  state  agency  to  administer  state  plans  and  laws  involving 
old  age  assistance  and  aid  to  dependent  children.  Said  section 
reads: 


"The  division  of  welfare  as  an  integral  part 
of  the  department  of  public  health  and  wel- 
fare shall  be  vested  with  and  shall  exercise 
all  the  powers  and  duties  necessary  to  enable 
it  to  carry  out  fully  and  effectively  the 
purposes  enumerated  in  this  act  or  in  amenda- 
tory acts,  and  shall  be  the  state  agency  to 
administer  state  plans  and  laws  involving: 
pensions  or  assistance  to  persons  over  sixty- 
five  years  of  age,  who  are  incapacitated  from 
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earning  a livelihood  or  are  without  means 
of  adequate  support;  aid  to  dependent 
children;  aid  or  relief  in  cases  of  public 
calamity;  aid  for  direct  relief;  child  wel- 
fare services;  pensions  and  services  as 
heretofore  administered  by  Missouri  Com- 
mission for  the  Blind;  any  other  duties 
relating  to  social  security  which  may  herein 
or  hereafter  be  imposed  upon  the  department 
of  public  health  and  welfare.  The  division 
of  welfare  shall  also  have  control  and  ad- 
ministration over  the  confederate  home  near 
Higginsville,  and  the  inmates  thereof,  in 
the  same  manner  and  to  the  same  extent  as 
has  heretofore  been  lawfully  exercised  by 
the  board  of  managers  of  the  state  eleemos- 
ynary institutions.  The  board  of  trustees 
of  the  federal  soldiers*  home  as  established 
in  Article  II  of  Ghapter  124,  Revised  Stat- 
utes of  Missouri,  1939,  as  amended,  shall 
continue  to  operate  and  maintain  the  federal 
soldiers*  home  at  St.  James  as  now  by  law 
provided,  but  said  board  of  trustees  and 
said  home  shall  be  a part  of  the  division  of 
welfare  and  appropriations  for  said  home 
shall  hereafter  be  made  through  the  depart- 
ment of  public  health  and  welfare,  and  re- 
ports of  said  board  of  trustees  shall  here- 
after be  made  to  said  department,  any  other 
act  to  the  contrary  notwithstanding.” 


Furthermore,  Section  9759.33,  Mo.  R.S.A.,  provides  that 
the  Department  of  Public  Health  and  Welfare  through  and  on 
behalf  of  the  Division  of  Welfare  shall  cooperate  with  the 
United  States  government  pertaining  to  any  duties  wherein  the 
department  and  division  are  acting  as  a state  agency.  And 
concludes  by  stating  that  all  powers  and  duties  of  the  depart- 
ment shall,  so  far  as  applicable,  apply  to  the  administration 
of  any  other  law  or  state  law  wherein  duties  are  imposed  upon 
the  department  or  division,  or  the  department  or  division  is 
acting  as  a state  agency. 

V 

The  foregoing  provisions,  to  say  the  least,  are  ambiguous, 
and  there  is  plenty  of  room  for  construction.  The  Federal 
Social  Security  Act,  Title  42,  Section  3®2  (a),  subdivision  (3) 
thereof,  specifically  requires  a state  plan  for  the  administration 
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of  old  age  assistance,  and  reads: 

ff(a)  A State  plan  for  old-age  assistance  must 
* * * * (3)  either  provide  for  the  establish- 
ment or  designation  of  a single  State  agency 
to  administer  the  plan,  or  provide  for  the 
establishment  or  designation  of  a single 
State  agency  to  supervise  the  administration 
of  the  plan;" 

The  Department  of  Public  Health  and  Welfare  is  specifically 
made  the  state  agency  as  that  phrase  Is  used  in  the  Federal 
Statutes  when  not  otherwise  provided  by  law.  (See  Section  9759.31, 
Mo.  R.S.A.,  supra .1  However,  it  is  otherwise  provided  by  law. 

(See  Section  9759*32,  Mo,  R.S.A.)  The  foregoing  provision  makes 
the  Division  of  Welfare  under  said  Department  of  Public  Health  and 
Welfare  the  single  state  agency  to  administer  the  state  social  se- 
curity act,  and,  therefore,  is  the  single  state  agency  required  to 
be  established  under  the  federal  social  security  act.  Furthermore, 
Section  9759*33,  Mo.  R.S.A. , supra,  requires  the  Department  of  Pub- 
lic Health  and  Welfare  through  the  Division  of  Welfare  to  cooperate 
with  the  federal  government  in  many  ways. 

CONCLUSION 

From  the  foregoing  provisions,  it  is  the  opinion  of  this  de- 
partment that  the  Legislature  has  created  the  Department  of  Public 
Health  and  Welfare  and  places  under  its  supervision  many  divisions, 
among  them  is  found  the  Division  of  Welfare.  It  is  apparent  that 
the  Division  of  Welfare  under  the  foregoing  statutes  is  the  single 
state  agency  required  to  administer  all  laws  pertaining  to  the 
payment  of  old  age  assistance  and  aid  to  dependent  children. 


Respectfully  submitted. 


APPROVED: 


AUBREY  R.  HAMMETT,  Jr. 

Assistant  Attorney  General 


JT  E.  TAYLOR 
Attorney  General 
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MAGISTRATES : Salaries  of  clerks  of  magistrate  courts  may  be  increased 
by  county  court,  said  increase  to  be  paid  by  the  county. 


August  8,  1947 


Honorable  H.  L.  C.  Weier 
Prosecuting  Attorney 
Jefferson  County 
Festus,  Missouri 

Gear  Sir* 

This  will  acknowledge  your  request  for  an  official  opinion 
which  reads? 

"Under  Laws  1945,  3*  B.  No.  207,  Sec.  22, 
the  Clerk  of  the  Magistrate  Court  in  this 
county,  which  has  a population  of  more  than 
30,000  but  not  more  than  40,000  inhabitants, 
receives  a compensation  of  ^1800. 00  paid 
by  the  State  of  Missouri.  A member  of  our 
County  Court  has  requested  that  I obtain 
your  opinion  whether  the  Co  nty‘  Court  has 
the  authority  to  supplement  this  salary  by 
payment  of  an  additional  amount  to  the  Clerk 
of  the  Magistrate  Court  out  of  county  funds. 

"Sec.  21  of  the. same  law  provides  that  addi- 
tional clerks,  deputy  Clerks  and  other  em- 
ployees may  be  provided  by  the  county  court 
at  county  expense,  but  does  not  specifically 
state  that  an  additional  amount  may  be  paid 
to  the  Clerk  by  the  county,  in  order  to  supp- 
lement the  amount  paid  by  the  State. 

"I  would  appreciate  it  if  you  would  send  me 
an  opinion  with  regard  to  this  matter." 

The  question  presented  in  your  request  asks  if  the  salary  of 
the  clerk  of  the  magistrate  court  which  is  paid  by  the  state  can 
be  supplemented  or  incraased  by  the  county  court,  said  increase 
to  be  paid  by  the  county. 

Reference  is  made  in  your  request  to  Section  21,  haws 
Missouri  1945,  page  775,  which,  in  part,  reads? 

"In  all  oounties  each  magistrate 


1 


lion,  II.  L.  C.  Ueier 


shall  by  an  order  duly  made  and  entered 
of  record  appoint  and  fix  the  salary 
of  a clerk  of  his  court  and  may  app- 
oint such  deputies  and  employees  as 
may  be  necessary  for  the  proper  dis- 
patch of  the  business  of  his  court 
and  fix  thoir  salaries  at  such  sum  as 
in  his  discretion  may  seem  proper.  The 
total  salaries  of  clerk*  deputies  and 
other  employees  paid  by  the  state  shall 
in  no  event  exceed  the  annual  amount 
fixed  in  this  act  for  clerk  and  deputy 
clerk  hire  of  such  courts,  provided, 
that  In  any  county  where  need  exists, 
the  county  court  Is  hereby  authorized, 
at  the  cost  of  the  county,  to  provide 
such  additional  clerks,  deputy  clerks 
or  other  employe  es  as  may  be  required . 

-ft  ft  ^(Underscoring  ours.) 

In  an  opinion  submitted  December  11,  1946,  to  the  county  court 
of  Andrew  county  this  office  held  that  the  salaries  of  clerks,  dep- 
uty clerks  and  other  employees  of  the  'magistrate  court  are  fixed 
by  the  magistrate  and  that  said  salaries  of  all  the  clerks,  deputy 
dorks  and  employees  who  are  paid  by  the  state,  cannot  exceed  the 
limitation  provided  in  Section  22,  Laws  Missouri  1945,  page  775. 

Under  Section  21,  supra,  the  county  court  could  only  pay  sal- 
aries of  clerks,  deputy  clerks  and  other  employees  out  of  county 
funds  who  wore  additionally  provided  for  because  of  an  existing 
need.  In  such  a case  where  the  county  court  did  provide  for  add- 
itional personnel  their  entire  salaries  vrere  paid  by  the  county. 
There  was  no  statutory  authority  authorizing  the  county  court  to 
supplement  or  Increase  the  salaries  of  clerks,  deputy  clerks  and 
employees,  who  were  originally  appointed  and  paid  by  the  state, 
and  to  pay  said  increase  out  of  county  funds. 

hov/evor,  there  ha3  been  recent  legislation  enacted  which  has  a 
bearing  on  this  question.  The  64th  General  Assembly  enacted  Donate 
Dill  94  which  repealed  several  sections  of  Donate  Bill  207  enacted 
by  the  63rd  General  Assembly.  Among  those  was  section  21,  supra, 
and  a new  section  known  as  Bection  21  was  enacted  which,  in  part, 
provides: 

"In  all  counties  each  magistrate  shall  by 
an  order  duly  made  and  entered  of  record 
appoint  and  fix  the  salary  of  a clerk  of 
his  court  and  may  appoint  such  deputies 
and  employees  as  may  be  necessary  for  the 
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proper  dispatch  of  tho  business  of  his 
court  end  fix  their  salaries  at  such 
sum  as  in  his  discretion  may  seom  proper* 

The  total  salaries  of  clerk,  deputies  and 
othor  employees  paid  by  the  state  shall  in 
no  event  exceed  the  annual  amount  fixed  in 
this  act  for  clerk  and  deputy  clerk  hire 

, of  such  courts,  provided,  that  in  any  county 
where  need  exists,  the  county  court  is  here- 
by authorized,  at  the  cost  of  the  county,  to 
provide  such  additional  clerks,  deputy  clerks 
or  other  employees  as  may  be  required  and  to 
provide  funds  for  the  payment  of  salaries  or 
parts  of  salaries  of  clerks*  deputy  clerks 

and  other  employees*  in  addition  to  the 

amount 3 ^ payable  by  the  state  under  this  act  , 
tie  * ( Under  3C  or  in  a ours  * ) 

The  underscored  portion  of  tho  above  quoted  statute  is  new 
matter  arid  provides  the  principal  change  over  the  old  Section  21 
appearing  at  page  775,  Laws  Missouri  1945, 

Vi/e  believe  that  the  added  language  appearing  in  Section  21 
of  Senate  Dill  94  extends  tho  authority  or  the  county  court  relative 
to  paying  salaries  of  clerks,  deputy  clerks  and  other  employees  of 
the  magistrate  court.  It  says  that  the  county  court  may  provide 
funds  to  pay  "salaries  or  parts  of  salaries  of  clerks,  deputy 
clerks  and  othor  employees,  in  addition  to  the  amounts  payable 
by  the  state  under  this  ac.t  •"  In  other  words,  if,  under  .section 
22,  Laws  Missouri  1945,  page  775,  the  clerk  of  tho  magistrate 
court  in  Jefferson  County  which  baa  more  than  30,000  but  less 
than  40,000  inhabitants,  receives  an  annual  salary  from  the  state 
of  ^1800,00,  we  believe  that  under  Section  21  of  innate  Bill  94 
the  county  court  could  provide  for  the  payment  of  a sum  of  money 
additional  to  the  amount  payable  by  the  state,  said  additional 
sum  to  be  paid  by  tho  county*  To  do  this  would  be  increasing  the 
salary  of  the  magistrate  court  beyond  what  is  payable  by  tho  state, 
and  paying  said  increase  out  of  county  funds. 

Bona be  Bill  94  wap  apjjroved  by  the  Governor  July  7,  1947,  but 
it  was  enacted  without  an  emergency  clause  and  therefore  becomes 
effective  90  days  after  the  June  12th  recess  of  tho  64th  General 
Assembly,  which  would  be  September  10,  1947, 


COM CLU LI Oh 

It  is,  therefore,  our  opinion  that  under  Lection  21  of  Denote 
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Bill  94,  which  becomes  effective  September  19,  1947,  the  salaries 
of  tlio  clonks  of  the  magistrate  courts  can  be  increased  by  the 
county  court  beyond  what  is  payable  by  the  state,  said  increase 
to  be  paid  by  the  county  court  out  of  county  funds* 


Respectfully  subr,ilttod. 


RICHARD  F,  TliOMPbOK 

Assistant  Attorney  General 
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APPROVED: 


J « E « TAYLOR 
Attorney  General 
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COURT!  COURT:  When  only  two  district  judges  y^e  present”* at'  dounty 

" . court  routing  and  they  are  unable  J'  agree  on  any  mat- 
ter sut  tted  to  them,  the  clerk  is  ;o  designate  one 
district  judge  as  presiding  judge  and  his  decision  is 
the  decision  of  the  court.  When  the  presiding  judge  and 
one  district  judge  are  present  and  they  disagree,  the 
decision  of  the  presiding  judge  is  the  decision  of  the 
court . 


September  17,  1947 


Honorable  H.  L.  C.  Weier 
Prosecuting  Attorney 
Jeffbrson  County 
Festus,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department,  and  reading,  in  "part,  as 
follows : 


"lection  2493  Revised  Statutes  of  Missouri 
1939  provides  that  1 .hen  but  two  judges  are 
sitting  and  they  shall  disagree  in  any  mat- 
ter submitted  to  them  the  decision  of  the 
presiding  judge  at  the  time  being,  to  be 
designated  by  the  clerk  of  such  court,  shall 
stand  as  the  judgment  of  the  court.1.  In  this 
particular  instance  it  appears  that  the  clerk 
did  not  designate  the  presiding  judge  since 
Judge  Becker,  who  was  sitting  at  the  time, 
was  the  duly  elected  presiding  judge  of  this 
county.  The  minutes  do  show  that  the  deci- 
sion of  Judge  Becker  being  the  presiding 
judge,  became  the  decision  or  judgment  of 
the  court.  It  is  my  interpretation  of  the 
law  that  where  only  two  judges  are  sitting 
and  one  is  the  presiding  judge,  then  if  there 
is  a disagreement  the  decision  of  the  presid- 
ing judge  is  the  decision  of  the  court,  but 
if  two  district  judges  are  sitting  in  the 
absence  of  the  presiding  judge,  then  the  clerk 
of  the  county  court  must  designate  which  of 
the  two  district  judges  is  to  be  the  presid- 
ing judge  and  carry. the  decision  of  the  court. 
Mr.  Sweet  is  in  disagreement  with  this  opinion 
and  has  requested  that  I obtain  y our  opinion 
in  this  matter. 
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"I  would  appreciate  it  if  you  would  inform 
me  as  to  your  construction  of  Section  2493 
with  regard  to  this  matter.” 

Section  2475 , fi.  S.  Mo.  1939,  provides  as  follows: 

nAt  the  general  election  in  the  year  eigh- 
teen hundred  and  eighty,  and  every  two  years 
thereafter,  the  qualified  voters  of  each  of 
said  districts  shall  elect  a county  court 
judge,  who  shall  hold  Ids  office  for  a term 
of  two  years  and  until  his  successor  is  duly 
elected  and  qualified;  and  at  the  general 
election  in  the  year  eighteen  hundred  and 
eighty-two  and  every  four  years  thereafter, 
the  presiding  judge  of  said  court  shall  be 
elected  by  the  qualified  voters  of  the  coun- 
ty at  large,  who  shall  hold  his  office  for 
the  term  of  four  years  and  until  his  succes- 
sor is  duly  elected  and  qualified,  bach 
judge  electee  under  the  provisions  of  this 
article  shall  enter  upon  the  duties  of  his 
office  on  the  first  day  of  January  next  after 
his  election. 

It  is  a well  established  rule  of  statutory  construction 
that  in  arriving  at  the  intent  of  the  Legislature  in  enacting 
a statute  cognate  statutes  are  to  be  considered  in  determining 
such  legislative  intent.  In  the  case  of  Darlington  Lumber  Go. 
v.  Railroad,  216  Mo.  65§,  1,  c.  672,  the  Supreme  Court  of  Mis- 
souri said: 

"Nor  should  we  give  the  statute  such  construc- 
tion as  would  make  it  unreasonable  ajid  absurd, 
for  it  is  to  be  presumed  that  such  was  not  the 
legislative  intent*  And  after  all  the  legis- 
lative intent  and  purpose  is  the  thing  to  be 
sought,  when  there  is  doubt  as  to  the  meaning 
of  the  language  used.  This  doubt  may  arise 
from  the  statute  itself  or  from  cognate  stat- 
utes, which  must  be  considered  therewith. 


" v *•  * The  inartificial  manner  in  which  many 
of  our  statutes  are  framed,  the  inaptness  of 
expressions  frequently  used,  and  the  want  of 
perspicuity  and  precision  not  infrequently 
met  with,  often  require  the  court  to  look  less 
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at  the  letter  or  words  of  the  statute  than 
at  the  context,  the  subject-matter,  the  con- 
sequences and  effects,  and  the  reason  and 
spirit  of  the  law,  in  endeavoring  to  arrive 
at  the  will  of  the  law— giver*  ’ rf 

4 4 Since  Section  2475,  quoted  supra,  provides  that  a presiding 
judge  shall  oe  elected  by  the  qualified  voters  of  the  county,  it 
is  our  view  tnat  such  presiding  judge  is  to  be  -the  presiding 
judge  of  the  county  court  at  all  times  when  he  is  present  at  the 
meetings  of  such  court,  and  therefore  that  the  provision  of  Sec- 
tion  2493,  3.  Mo.  1939,  providing  "and  when  but  two  judges  are 

sitting  and  they  shall  disagree  in  any  matter  submitted  to "them, 
the  decision  of  the  presiding  judge  at  the  time  being,  to  be 
designated  by  the  clerk  of  such  court,  shall  stand  as  the  judg- 
ment of  the  court,”  refers  only  to  those  meetings  of  the  county 
court  at  which  only  the  two  district  judges  are  present,  and 
does  not  refer  to  a meeting  of  the  county  court  when  the  presid- 
ing judge  and  one  district  judge  are  present.  When  only  two 
district  judges  are  present  and  they  disagree,  one  of  the  dis- 
trict  judges  is  to  be  designated  as  presiding  judge  by  the  clerk 
of  the  court,  and  the  decision  of  such  judge “is  to  stand  as  the 
judgment  of  the  court.  When  only  the  presiding  judge  and  one 
district  judge  are  present,  no  designation  of  the  presiding  judge 
by  the  clerk  is  necessary  since  the  decision  of  the  presiding 
judge  of  the  court  will  stand  as  the  judgment  of  the"  court. 

Another  rule  of  statutory  construction  is  that  the  actual 
construction  given  a statute  for  a long  period  by  those  charged 
with  its  administration,  while  not  conclusive,  is  entitled  to 
great  weight  in  construing  such  a statute.  In  the  case  of 
State  ex  rel.  Chick  v.  Davis,  273  mo.  ooG,  the  -Supreme  Court  of 
Missouri  said,  1.  c.  b67i 

v * * * Though  the  statute  be  not  clear,  its 
ambiguity  opens  the  way  for  the  rule  that  the 
actual  construction  given  it  for  a long  period 
by  those  charged  wit  ft  its  a ami  ni  s t x*a  t i on , the 
supervising  courts  and  the  Legislature  ac- 
quiescing therein , is  regarded  as  strong  evi- 
dence of  its,  true  meaning.” 

oince  tne  county  courts  of  this  state  have  long  given  Sec- 
tion 2493  the  construction  that  the  clerk  is  to  designate  a pre- 
siding judge  only  in  cases  where  only  the  district  judges  are 
present,  we  believe  it  is  clear  that  such  construction  should  be 
followed  in  this  case. 
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It  is  the  opinion  of  this  department  that  ivhen  only  the 
presiding  judge  and  one  district  judge  are  present  at  a meeting 
of  the  county  court,  the  decision  of  the  presiding  judge  shall 
stand  as  the  judgment  of  the  court. 

It  is  further  the  opinion  of  this  department  that  when 
only  the  two  district  judges  of  the  county  court  are  present 
and  they  disagree  in  any  matter  submitted-  to  them,  it  is  the 
duty  of  the  county  clerk  to  designate  one  of  such  district 
judges  as  the  presiding  judge,  and  the  decision  of  the  presid- 
ing judge  so  selected  by  the  clerk  shall  stand  as  the  judgment 
of  the  court. 

Respectfully  submitted, 


C.  B.  BURNS,  Jr. 
assistant  Attorney  General 

APPROVED : 


X“"TAYLUi 

Attorney  General 
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eouUTY  JUDGES  % > Me  restriction  In  third  olas*  counties  on  number  of 

times  mileage  may  toe  charged  for  going  to  and 
returning  from  court* 


September  24,  1947 


Honorable  Wm.  H,  Weasel 
Prosecuting  Attorney 
Gasconade  County 
Hermann,  Missouri 


FILED  95 


Dear  Mr,  Weasel * 

This  is  in  reply  to  your  letter  of  September  19,  1947, 
requesting  an  opinion  from  this  department,  which  reads  as 
follows  i 

"Can  County  Judges  in  a Third  Class 
County  receive  mileage  to  and  from 
their  homo  to  the  Courthouse?  Two 
of  the  fudges  go  back  and  forth  every 
night.  Can  they  receive  mileage  for 
this  every  day,  under  the  provision 
'necessary 1 traveling#  or  can  they 
receive  such  mileage  only  once,  that 
is,  when  they  come  to  the  Courthouse 
for  the  beginning  of  a session  and 
then  only  again  when  they  go  home  from 
the  session?  Or  could  they  receive  it 
every  week,  when  Court  is  in  session 
for  longer  than  one  week?” 

i 

The  statute  now  in  of  foot  relating  to  the  compensation 
and  mileage  allowance  of  Judges  of  the  county  court  of  third 
class  counties  is  Section  2494.3,  Mo.  R.S.A.,  which  provides 
as  follows* 

"In  all  counties  of  the  third  olass  in 
this  state,  the  Judges  of  the  county 
oeurt  shall  resolve  for  tholr  services 
the  sum  of  ten  dollars  per  day  for  each 
of  the  first  five  days  in  any  month  that 
they  are  necessarily  engaged  in  holding 
court  and  shall  receive  five  dollars  per 
day  for  each  additional  day  in  any  month 
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that  they  may  be  necessarily  engaged  in 


of  eaoh  month  and  the  mileage  compensation 
shall  be  paid  at  the  end  of  each  month  on 
presentation  of  a bill,  by  each  of  the  respec- 
tive county  Judges  setting  forth  the  number 
of  miles  necessarily  traveled*  provided*  how- 
ever, that  this  increase  in  Compensation  shall 
not  become  effective  during  any  county  judge's 
present  term  of  office,”  (Underscoring  ours.) 

It  will  be  noted  that  prior  statutes  on  this  subject  con- 
tained certain  restrictions  with  regard  to  the  number  of  times 
such  mileage  could  be  charged,  Section  2494,  R.S,  1939,  al- 
lowed five  cents  per  mile  in  counties  of  75*000  Inhabitants  or 
less,  but  provided  that  in  counties  of  20*000  inhabitants  or 
less  such  mileage  should  be  charged  only  once  for  each  regular 
tern  and  not  over  eight  times  per  year  for  special  of  adjourned 
terms.  Section  13402,  R.S.  Mo.  1939*  allowed  five  cents  per 
mile*  but  further  provided  that  such  mileage  should  be  charged 
only  once  for  each  term  of  court. 

However*  when  Section  2494.3  was  enacted,  no  restriction 
was  included  which  would  limit  the  number  of  times  such  mileage 
may  be  charged  by  judges  of  the  county  court.  Said  section 
only  requires  that  such  charge  be  made  for  travel  in  going  to 
and  returning  from  the  place  of  holding  court.  The  statute  is 
plain  and  unambiguous  in  its  terms  arid  must  be  given  effect  as 
written,  St,  Louis  Amustment  Go.  v.  St,  Louis  County,  147  S.W. 
(2d)  667,  l.c.  €691  State  v,  Phillips  Petroleum  Go,*  160  S.W. 
(2d)  764,  l.c.  769. 

• H 

Of  course,  it  is  evident  that  by  providing  said  allowance 
for  each  mile  "necessarily  traveled”  the  Legislature  intended 
that  amount  to  be  available  for  only  necessary  travel  in  going 
to  and  returning  from  the  place  of  holding  court  by  the  most 
usually  traveled  and  shortest  practicable  route.  Hitch  v. 
United  States,  66  Fed,  937 I Uhited  States  v,  Nix*  189  U.S,  199* 


Conclusion. 

It  is,  therefore,  the  opinion  of  this  department  that 
Section  2494.3*  Mo.  R.S. A.*  imposes  no  restriction  with  regard 


holding  court,  and  shall  receive  five  cents 
per  mile  for  eacnmll®  necessarily  traveled 
in'  going  to  andrefuCT?ing  from  the  place  of 
Holding  county  court . tme  per  diem  compen- 
sation here  in  fixed  shall  be',  paid  at  the . en<3 
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to  the  number  of  times  Judges  of  the  county  court  in  counties 
of  the  third  class  may  charge  mileage  for  necessary  travel  in 
going  to  and  returning  from  the  place  of  holding  county  court. 


Respectfully  submitted. 


DAVID  PQNNEIiLY 
Assistant  Attorney  General 

APPROVED s 


rrzrmm — 

Attorney  General 
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DIVISION  OP  WELPAKEs^^Nderal  funds  unclaimed  by  v sipients  for  old 
APPROPRIATIONS s _ge  assistance  and  aid  to  dependent  children 

FEDERAL  FUNDS;  shall  not  be  returned  to  the  general  revenue 

fund  of  the  State  of  Missouri. 


September 


Division  of  Welfare 
State  of  Missouri 
Jefferson  City,  Missouri 

Attention;  Mr.  Proctor  N.  Carter,  Director 

Gentlemen; 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion.  For  sake  of  brevity  we  are  restating  your  request. 
You  inquire  If  federal  participation  to  recipients  of  old 
age  assistance  and  aid  to  dependent  children,  that  may  not 
be  presented  for  payment  by  said  claimants  within  one  year, 
shall  be  transferred  to  the  general  revenue  fund  of  the 
State  of  Missouri  as  provided  under  Section  13,  page  1981, 

Laws  of  Missouri,  1945*  ^ 

Claimants  under  both  programs  in  this  state,  old  age 
assistance  and  aid  to  dependent  children,  receive  monthly 
grants  in  the  form  of  checks.  Both  the  state  and  federal 
government  participate  in  these  monthly  payments  and  payments 
of  both  federal  and  state  government  to  each  recipient  are 
combined  In  one  check. 

It  13  well  established  that  federal  funds  granted  the 
State  of  Missouri  solely  for  participation  in  the  two  programs 
hereinabove  mentioned  shall  be  distributed  in  accordance  with 
the  federal  act  and  state  plan  approved  by  the  federal  govern- 
raonfc,  both  of  which  specifically  prohibit  said  federal  funds 
being  used  for  any  other  purpose.  The  federal  government 
keeps  a constant  check  on  distribution  of  all  federal  funds 
granted  this  state  to  determine  that  same  are  properly  dis- 
tributed according  to  law.  Should  any  federal  funds  granted 
the  State  of  Missouri  for  a particular  purpose  be  used  for 
any  other  purposo,  there  is  no  question  but  that  the  federal 
government  will  reduce  the  following  grant  to  this  state  in 
aq  amount  equal  to  the  amount  of  federal  funds  not  properly 
expended.  Therefore,  while  the  State  of  Missouri  has  custody 
of  said  federal  funds,  they  can  only  bo  disbursed  for  the 
purposes  for  which  they  were  allocated,  and  to  permit  any 
part  of  said  federal  funds  to  go  into  the  general  revenue 
fund  of  the  state  to  be  used  for  another  purpose  would  not 
comply  with  the  law. 
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Section  15,  page  1980-1981,  Laws  of  Missouri,  1945, 
reads  in  parts 

"*  « Provided,  however,  that  checks  or 
drafts  outstanding,  if  not  presented  for 
payment  within  one  year  from  the  date  of 
Issuance,  shall  be  void  and  the  state 
treasurer  shall  print  or  cause  to  be 
printed  upon  all  checks,  drafts  or  evidence 
of  payment  due,  tho  following* 

I 

* If  not  presented  for  payment  within 
one  year  from  the  date  of  issuance, 
this  •.«••••••»•• (insert  draft  or 

check,  etc.)  shall  be  void,* 

"All  outstanding  cheeks  or  drafts  remain- 
ing unpaid  at  tho  time  this  act  becomes 
effective,  if  not  presented  for  payment 
within  one  year  from  the  affective  date 
of  this  act,  shall  be  void. 

"All  monies  set  as ide  to  pay  any  outstand- 
ing cl-ieoK  or  graft  whieK  has  not  been 
prosenlod  for  payment;"  as  required  by  this 
act  s!baIX  bo  transferred  to  the  general 
revenue.*1  *"  ( Underscoring  oursTT 

One  of  the  primary  rules  of  statutory  construction  is 
to  ascertain  the  lawmakers  intent  from  words  used,  if  possible 
and  all  other  rules  of  interpretation  are  to  be  treated  as 
subordinate  to  that  requiring  determination  of  tho  legislative 
intent.  See  State  vs.  Ball,  171  S ,W . (2d)  787,  and  Haynes  vs. 
Unemployment  Compensation  Commission,  183  S.W.  (2d)  77,  353 
Mo,  540.  It  is  a well  established  rule  of  statutory  construc- 
tion that  the  Legislature  is  presumed  to  be  familiar  with  the 
law  in  off oet  at  the  time  they  enact  any  legislation.  See 
Smith  vs,  Pettis  Gounty,  136  S.W.  (2d)  282,  345  Mo.  039$  also 
Hewlett  vs.  Social  Security  Commission,  149  S.W*  (2d)  806, 

347  Mo,  784, 

Unquestionably,  the  Legislature  know  that  such  federal 
funds  granted  the  State  of  Missouri  solely  for  participation 
in  the  two  programs  hereinabove  mentioned  could  be  usod  for 
no  other  purpose*  This  has  been  called  to  thoir  attention  on 
numerous  uccasions*  Therefore,  Section  13,  supra,  requiring 
all  monies  sot  aside  to  pay  any  outstanding  check  or  draft 
which  has  not  been  presented  for  payment  as  required  by  this 
act  shall  be  transf erred  to  general  revenue,  must  refer 
solely  to  money  belonging  to  the  State  of  Missouri  and  not 
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federal  funds  granted  the  state  to  bo  used  for  a specific 
purpose* 


CONCLUSION 


Therefore,  it  is  the  opinion  of  tills  department  that 
Section  13*  supra*  Is  not  applicable  to  federal  money  un- 
claimed by  recipients  for  old  age  assistance  or  aid  to  depen- 
dent chi  dren  and  that  such  federal  money  should  be  returned 
to  the  federal  fund  account  in  the  state  to  be  used  for  the 
purpose  for  which  it  was  allocated,  and  that  part  of  payments 
participated  in  by  the  state  and  unclaimed  should  be  trans- 
ferred to  the  general  revenue  fund  as  provided  in  Section  13* 
supra* 


Respectfully  submitted* 


AUBREY  R*  HAMMETT , Jr. 
Assistant  Attorney  General 


APPROVED* 


mra — 

Attorney  General 


ARHiVLM 


COUNTY:  Expense  of  publishing  list  of  delinquent  tax  lists  shall  be 
paid  out  of  the  county  treasury,  and  the  cost  of  same  shall 
be  taxed  as  a part  of  the  costs  of  the  sale. 


October  IS,  '1947 


honorable  Joe  C.  Ceiborn 
i rosecut  iiig  Attorney 
Stoddard  County 
llooiiif  i el d , i i s a,  uri 


b e ar  . r.  1 el b o r n : 


Your  opinion  request  of  recent  date  reads  as  follows; 


"Section  11126,  R.  S.  no.  1939,  provides  for 
the  publication  of  a list  of  delinquent  lands 
anu  a notice  of  the  time  and  place  of  sale  of 
such  lands  for  taxes.  It  is; further  provided 
that:  ’The  expense  of  such  printing  shall  be 
paid  out  of  the  County  Treasury ... .which  cost 

oi  printing shall  be  taxed  as  part  of  the 

costs  of  the  sale  of  any  land  or  list  con- 
tained in  such  list.’  Other  sections  in  the 
same  article  provide  for  the  lands  being  sold 
for  such  amount  as  will  satisfy  the  amount  of 
taxes,  interests,  and  costs. 

"The  question  has  arisen,  whether  the  publisher, 
publishing  the  above  lists  must  take  a Fifth 
Class  Warrant  for  such  printing  or  whether  he 
may  be  paiu  from  the  proceeds  of  the  tax  sale, 
it  is  apparent  that  otcddard  County  may  not  be 
able  to  meet  all  its  Class  Five  obligations  this 
year  and  if  this  is  true,  the  publisher  of  the 
delinquent  tax  lists  may  have  to  go  without  be- 
in^  paid,  although  money  has  been  paid  to  the 
collector  for  the  publication  costs. 

"we  would  Appreciate  an  official  opinion  from 
your  office  on  the  above  matter." 


The  pertinent  part  of  Section  11126,  R.  S.  . o.  IV 39, 
referred  to  in  your  opinion  request  reads  as  follows: 
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"The  county  collector  shall  cause  a copy  of 
such  list  of  delinquent  lands  and  lots  to  be 
printed  in  some  newspaper  of  general  circula- 
tion and  published  in  the  county,  for  three 
consecutive  weeks  * * *.  The  expense  of  such 
printing  shall  be  paid  out  of  the  county 
treasury  and  shall  not  exceed  the  rate  fixed 
in  the  county  printing  contract,  if  any,  but 
in  no  event  to  exceed  one  aojilar  for  each 
description,  which  cost  of  printing  at  the 
rate  paid  by  the  county  shall  be  taxed  as 
part  of  the  costs  of  the  sale  of  any  land  or 
lot  contained  in  such  list.” 


in  the  construing  of  statutes  some  primary  rules  of  inter- 
pretation have  long  been  announced  by  the  courts.  One  of  the  . , 
most  elementary  rules  of  construction  is  that  effect  is  to  be 
given  to  the  legislative  intent  when  construing  a statute. 

Keyering  vs  Killer,  51  S.Vf.  (2d)  65,  330  Mo.  £35,  and  other  cases 
listed  under  Statutes,  Missouri  Digest,  Volume  26,  Key  130,  lSl(l), 
too  numerous  to  list  here.  Another,  equally  as  well  established, 
rule  of  construction  is  that  in  construing  statutes , words  of 
common  use  are  to  be  construed  in  their  natural  and  ordinary  mean- 
ing. Seller ive  inv.  Co.  v.  Kansas  City,  13  S.f.  (2d)  623,  and 
other  cases  under  Statutes,  Missouri  Digest,  Volume  26,  Key  133. 

with  these  two  rules  in  mind  let  us  reduce  the  above  quoted 
statute  to  an  ordinary  statement,  omitting  the  terminology  and 
phrases  which  for  our  purpose  may  be  considered  as  surplusage. 

The  statement  would  then  read,  in  its  essence,  that  the  county 
collector  must  publish  a list  of  the  lands  and  lots  upon  which 
the  taxes  are  not  paid,  and  that  payment  for  that  publication  is 
to  come  out  of  the  county  treasury,  but  in  order  that  the  county 
not  bear 'the  burden  of  such  cost,  the  charge  of  the  publication  is 
to  be  taxed  as  a part  of  the  sale  and  the  costs  attendant  thereon, 
if  that  statement  is  true  it  seems  that  it  was  the  legislative 
intent  to  have  the  lists  of  delinquent  taxes  published  and  in  order 
that  the  publisher  be  paid  for  his  efforts,  but  in  order  not  to 
burden  the  county,  the  cost  of  the  publication  was  to  be  paid  as 
part  of  the  costs.  The  statute  provides  a clear  and  express 
method  of  payment  for  the  cost  of  publishing  the  list  of  delinquent 
taxes  against  lands  and  lots.  The  statute  is  express  when  it 
states  that  the  expense  of  the  publication  "shall  be  paid  out  of 
the  county  treasury."  To  act  otherwise  would  violate  the  express 
terms  of  the  statute. 
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The  confusion,  if  any  exists,  seems  to  come  from  the  fact  , 
that  within  one  sentence  the  Legislature  provided  the  method  of 
payment  and  the  method,  of  providing  for  the  cost,  however,  it 
has  been  repeatedly  held  that  bad  grammar,  syntax  or  other  lan- 
guage errors  will  not  defeat  the  plain  intent  of  the  statute. 

When  one  separates  the  two  items  contained  in  the  sentence,  that 
is, the  method  of  payment  and  the  method  of  providing  for  the  cost, 
from  each  other,  it  is  manifest  that  the  Legislature  had  two  sepa- 
rate procedures  under  consideration. 

In  counties  with  a population  of  5 0,000  or  less,  Sections 
10910  to  10917,  B.  S.  Mu.  1939,  provide  the  exact  method  of  a 
county  meeting  any  indebtedness  and  the  priority  of  claims  against 
the  county’s  revenue.  Strict  adherence  to  this  budget  law.  is 
necessary.  The  only  alternative  in  the  present  situation  would  be 
the  payment  of  the  publication  costs  where  one  class  of  expendi- 
tures by  the  county  has  a surplus  remaining  in  that  class  at  the 
end  of  the  fiscal  year.  This  office  has  often  held  that  the  sur- 
plus in  one  class  can  be  transferred  to  another  class,  a transfer 
being  authorized  by  Section  10911,  page  650,  Jaws  of  Missouri, 
1941*  This  seems  to  be  the  only  other  method  by  which  payment 

might  be  made,  that  is,  if  there  is  at  the  close  cf  the  fiscal 

year  any  surplus  funds  from  any  of  the  classes  such  surplus  may 

be  used.  If  there  does  not  remain  any  surplus  at  the  close  of  the 

year  it  will  be  necessary  to  take  this  item  into  account  for  the 
ensuing  year. 


Conclusion 

j 

In  answer  to  your  direct  question,  it  is  the  opinion  of  this 
department  that  the  publisher  of  delinquent  tax  notices  must  be 
paid  out  of  the  county  treasury  by  warrant,  and  that  the  publisher 
may  not  be  paid  from  the  proceeds  of  the  tax  sale.  Furthermore , 
it  is  the  opinion  of  this  department  that  where  lists  of  delinquent 
taxes  on  lands  and  lots  have  been  published  according  to  the  re- 
quirement of  the  statute,  the  expense  of  such  printing  shall  be 
paid  out  of  the  county  treasury,  and  the  county  shall  levy  as  costs 
the  amount  of  the  charge  of  such  publication. 


Respectfully  submitted, 


mi'.;  RuVED: 

m.  C.  BLAIR 

J . E.  Ta1L6r  Assistant  Attorney  General 

Attorney  General 


MAGISTRATE  COURT!  Defendant  must  pay  magistrate  fee  even  though 
0®DHT  COSTS:  county  not  required  to  deposit  said  fee  at 
commencement  of  suit , 


November  24,  194? 


Honorable  joe  6*  Welborn 
Proseouting  Attorney 
Stoddard  County 
Bloomfield,  Missouri 


FILED 


Bear  Mr.  Welborm 

This  is  In  reply  to  your  letter  of  resent  date,  requesting 
an  opinion  from  this  department,  which  redds  as  follows: 

"The  Magistrate  of  this  County  hrs  re- 

? nested  me  to  request  an  official  opinion 
rom  your  department  on  the  question  of 
whether  or  not  the  Magistrate  Is  to  4n- 
elude  a f5.O0  filing  fee  as  costs  In  a 
judgment  for  personal  taxes . I understand 
that  the  fee  is  not  to  be  paid  by  the 
County  upon  filing  eueh  a suit.” 

In  order  to  rule  on  the  question  submitted  in  your  letter, 
we  must  first  determine  whether  or  not  the  county  is  required 
by  Section  23,  page  TTt,  lews  of  Missouri,  1945,  to  pay  a 
magistrate  fee  of  $5*0©  upon  the  commencement  of  a proceeding 
to  collect  personal  taxes. 

This  question  has  not  boon  presented  before,  however  in 
an  opinion  rendered  to  Honorable  0.  Logan  Marr,  Prosecuting 
Attorney  of  Morgan  County,  dated  March  2d,  1947,  this  depart- 
ment held  that  the  State  of  Missouri  is  not  required  to  deposit 
said  magistrate  fee  upot  commencement  of  a proceeding  in  a 
magistrate  court.  The  conclusion  reached  in  said  opinion  is 
based,  first,  on  the  fact  that  the  payment  of  such  a fee  by 
the  state  would  amount  to  an  absurd  procedure  since  said  fee 
is  paid  into  the  state  treasury,  and,  second,  on  the  rule  that 
costs  are  not  recovered  from  the  state  in  its  own  courts  unless 
the  state  is  specifically  named  in  the  statute  allowing  the 
costs.  The  same  fule,  of  course,  applies  in  the  matter  of 
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securlty  for  costs.  Since  said  fee  1©  taxed  a©  costs  at  th« 
termination  of  a proceeding,  it  is,  in  effect,  a deposit  for 
costs.  It  would  be  useless  to  require  a deposit  from  the 
state  for  costs  for  which  the  state  is  not  liable*  Thus,  the 
state  and  its  agencies  are  not  liable  for  said  magistrate  fee. 

We  believe  that  a county,  as  a political  subdivision  of 
the  state,  should  not  be  required  to  pay  said  magistrate  fee* 
The  same  reasoning  and  rules  of  law  should  apply  with  equal 
force  to  the  counties  of  the  state,  'In  the  absence  of  express 
statute,  security  for  costs  cannot  be  required  of  a state  in 
here  own  courts,  nor  of  a county  suing  as  a state  agency/ 

20  gee*  127,  page  3®8,  This  is  especially  true  when 

the  county  is  commencing  a proceeding  in  a magistrate  court 
before  a magistrate  who  has  been  selected  as  an  additional 
magistrate  and  will  be  maintained  by  the  county  under  the  pro* 
visions  of  Section  1,  page  767,  laws  ef  Missouri,  1945.  In 
such  a case  said  magistrate  fee  I#  paid  into  the  county  treas- 
ury, In  Walker  v*  Turner  (Hy.),  122  $.Wo(2d)  S©4,  the  court 
said  at  pages  805  and  806t 

"A  county  is  not  required  to  give  bond 
for  costs  in  litigation  growing  out  ef 
the  exercis#  of  its  functions  as  an  arm 
or  agency  of  the  static  such  as  suits 
for  Condemnation  of  a right  of  way  for 
a public  highway,  State  Highway  ©apart- 
ment v,  Mitchell1©  Heirs,  142  Tenn.  58* 

69,  216  S.Wt  336. 

"In  acquiring  a right  of  way  for  highway 
purposes,  the  county  acts  as  an  arm  or 
agency  of  the  state*  Department  of  High- 
ways and  public  Works  v,  datable,  18  Tenn. 

App.  95*  101,  73  S.W,2d  Itfi 

"And  the  county  is  none  the  less  acting 
as  an  arm  of  the  Sovereign  if  it  obtains 
possession  of  a right  of  way  without  in- 
stituting a condemnation  suit,  Carroll 
County  v.  Matlock,  7 Tonn.  App,  564,  5 66. 

"The  Cede  sections  upon  which  appellee 
relies  (9043,  9044,  9045)  do  net*  M JSr 
press  terms,  either  include  or  exclude 
the  state  or  counties!  but  such  statutes. 
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oouchad  in  general  terms,  though  unquali- 
fied, will  not  apply  to  the  state,  nor  to 
bounties  when  acting  as  an  arm  or  agency 
of  the  state . Henley  v.  State,  98  Tenn. 
689,  41  S.W,  352,  1104,  39  L.H.A.  126. 

"The  Arkansas  ease  of  State  v.  Blackburn, 

33  S.M»  529,  530,  is  cited 


approval  in  Henley  v.  State,  supra j 
and  in  the  Arkansas  ease  it  is  saidt 
•"In  the  construction  of  Statutes  dealaring 
or  affecting  rights  and  interests,  general 
words  do  not  include  the  state,  or  affect 
its  rights,  unlessaft  be  especially  named, 
or  it  be  clear,  by  necessary  implication, 
that  the  state  was  Intended  to  be  included." 
and  counties  have  the  benefit  of  the  same 
strict  eons traction  of  statutes  affecting 
them  as  has  the  state  in  like  eircums  tances . » " 

A proceeding  by  a county  for  the  collection  of  delinquent 
personal  taxes  contemplates  the  collection  of  both  county  and 
state  taxes.  The  eounty  is,  in  a sense,  bringing  suit  ©n  be- 
hair  of  the  state  . This  is  another  reason  why  the  county  should 
not  be  required  to  pay  said  magistrate  fee  in  this  case.  In 
Commonwealth  v.  Allen  (Jfcr.),  32  S.W.  (2d)  42,  the  court  made 
statement  at  page  43 t 

"Breathitt  county  is  an  Integral  part  of 
the  state  of  Kentucky  . The  taxes  levied 


by  it*  fiscal  court  are  in  legal  affect 
the  taxes  of  the  State  of  Kentucky  levied 
by  its  authorities*  The  duty  of  levying 
the  local  taxes  is  committed  to  a local 
tribunal,  but  they  are  still  state  taxes 
no  less  than  the  taxes  levied  by  the 
Kentucky  legislature,  and  there  is  no 
more  authority  for  making  the  fiscal  court 
pay  in  advance  for  filing  a suit  to  re- 
cover these  taxes  than  there  would  be  t© 
require  the  commonwealth  to  pay  out  of  the 
treasury  without  any  statute  authorizing 
the  payment.  The  fiscal  court  Is  Just  as 
much  without  obligation  to  make  such  a 
payment ' as  the  auditor  would  be.  Com.  v . . 
Hazel,  155  Ifcr.  30,  159  S.W.  &T3, 

(H.R.)  1078.  The  actions  in  question  to 
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recover  possession  of  the  land  are  simply 
proceedings  provided  by  law  to  sewn©  the 
collection  of  the  taxes  and  Impose  no  lia- 
bility on  the  state  or  the  county *H  y, 

The  fact  that  neither  the  state  nor  the  county  is  required 
to  pay  said  magistrate  fee  upOn  commencement  of  a proceeding 
for  the  collection  of  delinquent  personal  taxes  does  not  relieve 
the  defendant  from  paying  said  fee  as  taxed  as  costs  when  judg- 
ment Is  rendered  against  him,  The  magistrate  court  expense  is 
still  present*  The  defendant  is  in  no  different  position  than 
in  a case  where  judgment  is  rendered  against  him  in  a suit 
brought  by  a private  individual.  Whether  or  not  the  magistrate 
court  fee  Is  deposited  at  the  commencement  of  the  proceeding 
cannot  affect  in  any  way  defendant1 s liability  for  the  payment 
of  said  fee  if  judgment  is  rendered  against  to  The  court* 
aftrlbUndleof  the  state,;  is  entitled  to  said  fee  for  its  serv- 
ices when  judgment  is  rendered  against  a party  Other  than  the 
state  or  it -A  political  subdivisions • 


Conclusion 

Therefore,  it  is  the  opinion  of  this  department  that  the 
magistrate  fee  of  $5 *00  as  provided  by  Section  23,  page  TT&# 
laws  of  Missouri,  1945,  should  be  taxed  as  costs  against  a 
defendant  when  a judgment  for  personal  taxes  is  rendered  against 
him,  even  though  the  county  was  not  required  to  deposit  said 
fee  upon  commencement of  the  proceedings* 


Respectfully  submitted. 


DAVIS*  DONNELLY 
Assistant  Attorney  General 

APPROVED $ 


Trrrvmm — 

Attorney  General 


COUNTY  COLLECTOR  :A 
TOWNSHIP' COLLECTOR 
TAXATION : 


xn  counties  under  township  organization  township  Col- 
lector may  levy  upon  property; of  taxpayer  by  distraint 
and  sale  when  taxpayer  refuses,  upon  request,  to 
personal  taxes.  Notice  of  taxes  must  be  made  to  tax- 
payer personally.  Goods  seized  to  be  sold  for  taxes 
may  be  sold  any  place  collector  designates.  County 
treasurer . and  ex  officio  collector  may  proceed  by  levy 
M distraint  and  sale  after  tax  books  have  come  into  ’ 
his  hands.  ' 


December  29,  1947 


Honorable  Joe  C*  welborn 
Prosecuting  Attorney 
Stoddard  County 
Bloomfield,  Missouri 


Dear  Sir; 


This  is  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department,  which  reads  as  follows; 

"The  County  Court  and  the  Township  Collec- 
tors of  Stoddard  County,  have  asked  me  to 
request  an  opinion  from  you  on  the  follow- 
ing matters; 

wl.  Stoddard  County  is  a county  operating 
under  township  organization,  and  has  been 
for  some  several  years.  The  township  col- 
lectors now  have  the  tax  books  for  1947,  and 
are  now  in  the  process  of  collecting  taxes. 

They  desire  an  opinion  from  you  as  to  when 
they  shall  proceed  under  Section  14010,  R.  S, 

Mo.,.-  1939,  to  levy  on  the  goods  and  sell  the 
same  for  delinquent  personal  taxes.  This 
section  says  that  they  shall  levy  the  same 
by  distraint  and  sale,  upon  the  refusal  or 
neglect  of  a taxpayer  to  pay  the  tax,  and  ap- 
parently means  that  if  a taxpayer  refuses  on 
the  first  request  to  pay,  his  goods  may  be 
seized. 

"2.  Can  the  township  collector  proceed  under 
14010,  after  leaving  written  notice  as  pro- 
vided in  section  110&6,  in  the  article  appli- 
cable to  counties  without  township  organiza- 
tion? 

"3*  The  third  question  is,  where  should  the 
goods  be  sold?  Can  the  collector  assemble 
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the  goods  at  any  place  in  the  township  and 
sell  them  there? 

; . t _ : . . . 

”4.  When  may  the  County  Collector,  in  coun- 
ties under  township  organization  proceed  by 
levy,  distraint  and  sale?" 

Section  14010,  R*  3.  Mo.  1939,  provides  as  follows: 

”In  case  any  person- shall  refuse  or  neglect 
to  pay  the  tax  imposed,  the  collector  shall 
levy  the  same  by  distraint  and  sale  of  the 
goods  and  chattels  of  the  person  who  ought 
to  pay  the  same.11 

From  the  clear  and  unambiguous  words  of  the  statute,  the 
township  collector  Is  given  the  power  to  levy  by  distraint  and 
sale  of  the  goods  and  chattels  of  a person  who  refuses  to  pay 
his  taxes  after  personal  demand. 

The  demand  for  payment  of  taxes  necessary  before  the  levy 
by  distraint  and  sale  of  the  goods  of  the  person  refusing  to 
pay  the  taxes  must  be  made  in  the  manner  set  out  in  Section 
14009,  R.  S.  Mo.  1939,  that  is,  by  personal  demand  upon  the  per- 
son taxed. 

The  Springfield  Court  of  Appeals,  in  construing  what  is  now 
Section  11036,  R,  3.  Ko.  1939,  held  in  the  case  of  National  Lum- 
ber & Creosoting  Co.  v.  Burrows,  234  3»  W.  153,  that  the  demand 
for  taxes,  before  levy  by  distraint  and  sale  of  goods  is  made, 
must  be  made  only  as  provided  in  the  statute.  The  court  said, 

1.  c.  154: 

?IThe  levying  of  taxes  is  a matter  solely  of 
statutory  creation  and  no  means  can  be  em- 
ployed to  coerce  payment  other  than  those 
pointed  out  in  the  statute.  City  of  Caronde- 
let  v.  Picot,  33  Mo.  125.  By  section  12932, 

R.  3.  1919,  personal  taxes  constitute  a debt, 
and  under  that  section  and  the  attachment  law 
defendant  had  ample  remedy  to  enforce  collec- 
tion of  the  taxes  he  sought  to  collect  with- 
out resorting  to  summary  seizure:  also  under 
section  12932  it  is  provided  that  the  col- 
lector shall  in  no  case  be  liable  for  costs. 

■■The  demand  required  by  section  12907  can 
only  be  madeTn  the  manner  prescribed,  and 
the  difficulty  or  impossibility  of  making  the 
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demand  cannot  .justify  a reading;  of  some- 
thing'  into  the  statute  that  would  run  coun- 
ter to  sound  reason,  We  'are  constrained  to 
rule  that  the  demand  can  be  made  only  as 
the  statute  prescribes,  and,  since  demand 
by  mail  is  not  prescribed,  such  a demand  is 
in  effect  no  demand."  (Kmphasis  ours.) 

Therefore,  the  township  collector  cannot  proceed  by  seizure 
and  sale  of  the  goods  and  chattels  of  the  person  so  taxed,  and 
who  refuses  to  pay,  after  leaving  a written  or  printed  notice 
at  the  place  of  abode  of  the  taxpayer  with  some  member  of  his 
family  over  fifteen  years  of  age,  as  is  provided  in  Section 
11036,  R.  S,  ho.  1939 » but  may  proceed  only  after  personal  de- 
mand on  the  person  taxed.  We  believe  this  to  be  obvious  under 
the  holding  in  the  National  Lumber  & Creosoting  Company  case, 
above  quoted,  since  the  treasurer  and  ex  officio'  county  collec- 
tor may  proceed  under  Section  11036  or  under  Section  11112, 

Laws  of  Missouri , 1945,  page  1343. 

Since  other  remedies  are  provided  than  the  summary  seizure 
and  sale  by  the  township  collector,  the  statute  authorizing  such 
seizure  and  sale,  Section  14010,  li.  3*  Mo.  1939,  must  be  strictly 
construed. 

Section  14011,  R.  3.  Mo • 1939,  provides  as  follows: 

"The  collector  shall  give  public  notice  of 
the  time  and  pleqe  of  sale,  and  of  the  prop- 
erty to-be  sold,  at  least  fifteen  days  previ- 
ous to  the  sale,  by  advertisement  to  be  posted 
up  in  at  least  three  public  places  in  the 
township  where  such  sale  is  to  be  made*  The 
sale  shall  be  by  public  auction.” 

Under  the  provisions  of  such  section,  the  sale  may  be  held 
at  any  place  the  township  collector  desires,  so  long  as  notice 
is  given  of  the  place  at  which  such  sale  is  to  be  held. 

While  the  duty  is  placed  upon  the  township  collector  by 
Section  14000,  R.  S*  To*  1939,  to  exhaust  all  remedies  required 
by  law  for  the  collection  of  taxes,  still  the  county  collector 
may  levy  by  distraint  and  sale  of  the  goods  and  chattels  of  the 
person  taxed,  when  the  person  so  taxed  refuses  to  pay,  after 
the  tax  books  come  into  the  ex  officio  collectors  hands,  since 
Section  11036,  R.  3.  Mo.  1939,  provides,  in  part,  as  follows: 

n * * * Such  seizure  may  be  made  at  any  time 
after  the  first  day  of  October,  and  before 
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sfiid  taxes  become  delinquent,  or  after  they 
become  delinquent:  * * *n 

Since  both  current  and  delinquent  taxes  may  be  collected 
by  such  seizure  and  sale,  the  county  treasurer  and  ex  officio 
collector  may  proceed  by  this  method  after  the  tax  books  have'' 
been  delivered  to  him  and  such  taxes  are  delinquent. 

It  is  clear  from  that  part  of  Section  11086  reading: 

u * * * Provided  further . that  when  any  per- 
son owing  personaX  tax  removes  from  one  county 
in  this  state  to  another,  it  shall  be  the  duty 
of  the  county  collector  (or  township  collector 
as  the  case  may  be)  of  the  county  from  which 
such  person  shall  move,  to  send  a tax  bill  to 
the  sheriff  of  the  county  into  which  such  per- 
son may  be  found,  and  on  receipt  of  the  same 
by  said  sheriff,  it  shall  bb  his  duty  to  pro- 
ceed to  collect  said  tax  bill  in  like  manner 
as  provided  by  law  for  the  collection  of  per- 
sonal tax,  for  which  he  shall  be  allowed  the 
same  compensation  as  provided  by  law  in  the 
collection  of  executions,  it  shall  be  the  duty 
of  the  sheriff  in  such  case  to  make  due  return 
to  the  collector  of  the  county  from  whence  said 
tax  bill  was  issued,  with  the  money  collected 
thereon , " 

that  the  procedure  in  collecting  such  taxes  should  be  followed 
by  the  township  collector  after  t :e  t x books  are  in  his  hands, 
and  should  be  followed  by  the  county  treasurer  and  ex  officio 
collector  after  the  tax  books  are  in  his  hands,  d’hen  the  town- 
ship collector  has  made  a personal  demand  for  the  taxes  and  the 
taxes  have  not  been  paid,  the  ex  officio  county  collector  may 
proceed  to  leyy  by  distraint  and  sale  after  the  tax  books  have 
come  into  his  hands,  since  actual  demand  has  been  made  for  the 
taxes,  but  if  the  township  collector  has  not  made  personal  de- 
mand for  the  taxes,  the  ex  officio  county  collector  must  make 
demand  for  the  taxes  as  provided  in  Section  11086,  that  is,  he 
must  make  the  demand  in  person  or  by  deputy,  or  by. leaving  a 
written  or  printed  notice  at  the  taxpayer’s  abode  with  a person 
over  the  age  of  fifteen  years. 

VJe  are  enclosing  a copy  of  an  official  opinion  rendered  by 
this  department  under  date  of  October  26,  1947,  to  Robert  C. 
Frith,  setting -out  the  proper  time  for  the  turning  over  of  the 
tax  books  by  the  township  collectors  in  counties  under  township^ 
organization. 
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CONCLUSION 


(1)  The  township  collector  may  levy  by  distraint  and  sale 
for  personal  taxes  if  a person  refuses  to  pay  such  taxes  after 
personal  demand  by  the  township  collector. 

(2)  The  tovmship  collector  must  make  personal  demand  for 
the  taxes  before-  such  levy  can  be  made,  and  the  leaving  of  a 
written  notice  at  the  place  of  abode  of  the  person  taxed  with 
a member  of  his  family  over  fifteen  years  of  age  is  not  such 
demand  as  is  required,  of  the  township  collector. 

(3)  The  goods  and  chattels  seized  may  be  sold  at  any  place 
designated  by  the  township  collector  in  his  notice  of  such  sale. 

(4)  The  county  treasurer  and  ex  officio  collector  in  coun- 
ties under  tovmship  organization  may  proceed  by  levy,  distraint 
and  sale  after  the  tax  books  are  in  his  hands. 


Respectfully  submitted, 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 


APPROVED : 


J.  IT  TAtLbR 
Attorney  General 
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Under  Section  1035#,  Senate  Bill  No.  20g,  passed  by 
tne.  b3rd  General  Assembly,  a school  district  board 
of. education  may  submit  a proposal  to  the  voters  of 
said  district  for  a subsequent  increase  in  the  tax 
levy  for  the  same  year  or  years  that  an  increase  has 
already^been. voted  in. excess  of  the  amount  authorized 
by  the  Constitution  without  voter  approval. 


March  20, 


Mr,  Hubert  Wheeler,  Commissioner 
Division  of  Public  Schools 
Department  of  Education 
Jefferson  City,  Missouri 

Dear  Sirt 


1947 
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SCHOOLS : 
TAX  LEVI: 


This  is  in  reply  to  your  letter  dated  February  5,  1947, 
which  reads  in  part  as  follows: 


"This  Department  has  received  inquiries  from 
Boards  of  Education  concerning  the  laws  of 
this  state,  authorizing  school  districts  to 
increase  tax  rates  in  excess  of  the  amount 
authorized  by  the  Cohstitution  that  boards 
may  levy  without  voter  approval.  Specifically, 
Boards  of  Education  desire  to  know  the  procedure 
for  increasing  tax  levies  beyond  the  rate  pre- 
viously authorized  by  the  voters  of  the  district. 
Section  1035#,  S.B,  20#,  Laws  of  1946,  makes  pro- 
vision for  increasing  the  tax  rates  for  school 
purposes.  Last  year  several  of  the  school  dis- 
tricts in  this  state  increased  the  tax 'rates 
according  to  the  provision  of  this  law,  but 
find  it  necessary  because  of  increased  school 
cost  to  authorize  an  additional  increase  in  the 
tax  levies  for  the  ensuing  years. 

"Section  1035#,  applicable  to  all  school  dis- 
tricts, does  not  specifically  indicate  a pro- 
cedure for  authorizing  a further  increase  of 
tax  levies;  however,  other  laws  applicable  to 
certain  cities  or  counties  make  specific  pro- 
visions for  authorizing  further  increases  of 
taxes,  which  seem  to  indicate  the  proper  pro- 
cedure for  any  school  district  to  follow  for 
increasing  tax  levies. 


* y x x x x & $ s*f 


* if. 


"We  will  appreciate  your  adVice  and  official 
opinion  In  regard  to  the  following  question: 
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’•Does  the  Board  of  Education  have  the  general 
power  for  submitting  the  proposition  for  in- 
creasing the  tax  rate,  in  addition  to  the 
rate  previously  authorized  by  vote  of  the 
school  district? 

"In  other  words,  in  what  way  is  it  possible  for 
a district  to  increase  a tax  rate  which  has 
already  been  increased  for  a period  of  time, 
for  example  four  (4)  years,  by  a previous  vote?” 

The  question  to  be  determined  specifically  is:  Under 
Section  1035# » Senate  Bill  No.  20S,  passed  by  the  63rd  General 
Assembly,  may  a school  district  board  of  education  submit  a 
proposal  to  the  voters  of  said  district  for  a subsequent  in- 
crease in  the  tax  levy  for  the  same  year  or  years  that  an  in- 
crease has  already  been  voted  in  excess  of  the  amount  authorized 
by  the  Constitution  without  voter  approval*  Said  constitutional 
provision  is  found  in  Section  11(b),  Article  X,  of  the  1945 
Constitution,  and  provides  in  parts 

"Any  tax  imposed  upon  suoh  property  by 
municipalities,  counties  or  school  districts, 
for  their  respective  purposes,  shall  not  ex- 
ceed the  following  annual  rates: 

* <c  $ & $ & ^ $ sjc  * $ * 

"For  school  districts  formed  of  cities  and 
towns— one  dollar  on  the  hundred  dollars 
assessed  valuation,  except  that  in  the  City 
of  St.  Louis  the  annual  rate  shall  not  ex- 
ceed eighty-nine  cents  on  the  hundred  dollars 
assessed  valuation; 

"For  all  other  school  districts— sixty-five 
cents  on  the  hundred  dollars  assessed  valua- 
tion." 

Section  11(c),  Article  X,  of  the  1945  Constitution,  pro- 
vides in  part: 

"In  all  municipalities,  counties  and  school 
districts  the  rates  of  taxation  as  herein 
limited  may  be  increased  for  their  respective 
purposes  for  not  to  exceed  four  years,  when 
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the  rate  and  purpose  of  the  Increase  are 
submitted  to  a vote  and  two-thirds  of  the 
qualified  electors  voting  thereon  shall  vote 
therefor}  provided  that  the  rates  herein 
fixed,  and  the  amounts  by  which  they  may  be 
increased,  may  be  further  limited  by  law} 

£ t'r  & Jf:  sji  X*  * si'  sfe  »;«  >r  sfc  >}e  $ $ s','  # W 

Section  1035#  of  Senate  Bill  No.  20#  provides*. 

^Whenever  it  shall  become  necessary,  in  the 
judgement  of  the  board  of  directors  or  board 
of  education  of  any  school  district  in  this 
state,  to  increase  the  annual  rate  of  taxa- 
' tion,  authorized  by  the  constitution  for 
district  purposes  without  voter  approval, 
or  when  a number  of  the  qualified  voters  of 
the  district  equal  to  ten  per  cent  or  more 
of  the  number  casting  their  votes  for  the 
directors  of  the  School  Board  at  the  last 
school  election  in  said  district  shall  peti- 
tion  the  board,  in  writing,  for  an  increase 
of  said  rate,  such  board  shall  determine  the 
rate  of  taxation  necessary  to  be  levied  in 
excess  of  said  authorized  rate,  and  the 
purpose  or  purposes  for  which  such  increase 
is  required,  specifying  separately  the  rate 
of  increase  required  for  each  purpose,  and 
the  number  of  years,  not  in  excess  of  four, 
for  which  each  proposed  excess  rate  is  to 
be  effective,  and  shall  submit  to  the  quali- 
fied voters  of  the  district,  at  the  annual 
school  meeting  or  election,  or  at  a special 
meeting  or  election  called  and  held  for  that 
purpose,  at  the  usual  place  or  places  of 
holding  elections  for  members  of  such  board, 
whether  the  rate  of  taxation  shall  be  in- 
creased as  proposed  by  said  board,  due  notice 
having  been  given  as  required  by  Section 
1041#}  and  if  two -thirds  of  the  qualified 
voters  voting  thereon  shall  favor  the  pro- 
posed increase  for  any  purpose,  the  result 
of - such  vote,  including  the  rate  of  taxation 
so  voted  In  such  district  for  each  purpose, 
and  the  number  of  years  said  rate  is  to  be 
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effective,  shall  be  certified  by  the  clerk 
or  secretary  of  such  board  or  district  to 
the  clerk  of  the  county  court  of  the  proper 
County,  who  shall,  on  receipt  thereof,  pro- 
ceed to  assess  and  carry  out  the  amount  so 
returned  on  the  tax  books  on  all  taxable 
property,  real  and  personal,  of  such  school 
district,  as  shown  by  the  last  annual  assess- 
ment for  state  and  county  purposes,  including 
all  statements  of  merchants  as  provided  by 
law,” 

The  wording  of  said  Section  1035#  does  not  specifically 
make  the  provision  that  the  subsequent  proposal  for  a further 
increase  in  the  tax  levy  may  be  made.  It  says  that,  whenever 
it  shall  become  necessary,  in  the  judgment  of  the  board,  to 
increase  the  annual  rate  of  taxation,  or  when  ten  per  cent  or 
more  of  the  qualified  voters  of  the  district  shall  petition 
the  board,  in  writing,  for  an  increase  of  said  rate,  such 
board  shall  determine  the  rate  of  taxation  necessary  to  be 
levied  in  excess  of  said  authorized  rate,  and  shall  submit  to 
the  qualified  voters  of  the  district  whether  the  rate  of 
taxation  shall  be  increased  as  proposed  by  said  board.  That 
wording  would  seem  to  indicate  that  the  district  is  not  pre- 
cluded from  subsequently  increasing  the  rate,  in  addition  to 
the  rate  previously  authorized  by  the  board  of  the  school 
district. 

In  addition  to  the  wording  of  Section  1035# » we  are  aided 
by  Section  1063&,  Senate  Bill  No,  294  and  Section  I05#6,  Senate 
Bill  No.  315 » both  of  which  bills  were  passed  by  the  63rd  General 
Assembly.  Whereas  the  sections  of  Senate  Bill  No,  20#  are  appll 
cable  to  all  classes  of  schools,  Senate  Bill  No.  294  relates  to 
increase  of  tax  levy  for  school  purposes  and  the  period  of  the 
Increase  and  the  method  of  voting  therefor  in  school  districts  in 
cities  of  over  75 » 000  and  less  than  500,000  inhabitants.  Section 
106##  of  said  Bill  No.  294  is  the  section  analogous  to  Section 
1035#  of  Senate  Bill  No,  20$,  except  that  Section  106##,  in  addi- 
tion to  providing  for  the  prop6sed  Increase  to  be  submitted  to 
the  voters  of  the  district,  says:  n*  * * The  acceptance  of  a 
proposal  to  increase  the  tax  levy  for  any  year  or  years  shall  not 
prevent  the  board  from  subsequently  proposing  a further  Increase 
in  the  tax  levy  for  the  same  year  or  years,*  * Section  105#6 
of  Senate  Bill  No#  315  provides: 
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"In  all  counties  of  the  first  class,  the 
qualified  voters  in  any  first  class  high 
school  district  may,  at  any  annual  meeting 
provided  by  law,  vote  a rate  of  taxation 
for  sohool  purposes  in  accordance  with  the 
provisions  of  the  constitution  of  this 
state,  and  said  rate  of  taxation  for  school 
purposes  thus  voted  shall  be  authorized  and 
established  for  the  next  ensuing  four  years, 
unless  within  said  period  such  rate  is 
changed  In  like  manner,  provided  that  such 
rate  may  oe  decreased  by  the  board  of  educa- 
tion, without  calling  an  election,  * * * * n 
(Underscoring  ours.) 

Thus,  from  a reading  of  these  two  latter  bills,  we  find 
a specific  reference  to  the  fact  that  a subsequent  proposal  to 
further  increase  the  tax  levy  may  be  had  in  the  same  year  or 
years.  Those  are  provisions  analogous  to  Section  1035#  of 
Senate  Bill  No,  208,  which  is  applicable  to  all  classes  of 
schools,  but  which  does  not  specifically  indicate  a procedure 
for  authorizing  a further  increase  of  tax  levies.  However, 
other  laws  similar  to  Section  1035#  but  applicable  to  certain 
Cities  or  counties  make  specific  provisions  for  authorizing 
further  increases  of  taxes,  which  would  seem  to  indicate  the 
proper  procedure  for  any  school  district  to  follow  for  in- 
creasing tax  levies.  As  was  stated  by  the  court  in  The  State 
v.  Summers,  142  Mo.  5^6,  at  l.c,  596: 

"*  * * Even  cognate  statutes,  though  not 
strictly  in  pari  aaterla . may  be  invoked 
and  referred  to  in  order  to  elucidate  the 
legislative  intent*  * * * * * * ***$*»» 

In  the  case  of  State  ex  rel,  Buchanan  County  v.  Fulks,  296  Mo, 
614,  the  court  said  at  l.c,  626  j, 

"*  * *(36  Cyc.  1149 »)  Again,  on  page  1151; 

wt Where  there  is  one  statute, dealing  with  a 
subject  in  general  and  comprehensive  terms 
and  another  dealing  with  a part  of  the  same 
subject  in  a more  minute  and  definite  way, 
the  two  should  be  read  together  and  harmonized, 
if  possible,  with  a view  to  giving  effect  to 
a consistent  legislative  policy;  but  to  the  ex- 
tent of  any  necessary  repugnancy  between  them*, 
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the  special  will  prevail  over  the  general 
statute.  Where  the  special  statute  is  later, 
it  will  be  regarded  as  an  exception  to,  or 
qualification  of,  the  prior  general  one;  and 
where  the  general  act  is  later,  the  special  i 
will  be  construed  as  remaining  an  exception 
to  its  terms,  unless  it  is  repealed  in  express 
words  or  by  necessary  implication,’  (See  hazoa-r 
by  v,  Smithey,  151  Mo.  App,  235,  239  and  cases 
cited  in  State  ex.  rel.  Lashley  v,  Becker,  290 
Mo.  l.c.  620.)"  , 

Said  Section  10353  says  that,  whenever  it  shall  become 
necessary  in  the  judgment  of  the  board,  or  when  a certain 
number  of  the  qualified  voters  of  the  district  shall  petition 
the  board,  the  proposal  of  the  increase  in  excess  of  the  rate 
authorized  by  the  Constitution  shall  be  submitted  to  the  voters. 
It  is  quite  probable  that  conditions  might  arise  after  the  levy 
has  been  once  increased  which  would  make  it  apparent  that  the 
tax  rate  voted  by  such  increased  levy  would  be  insufficient  to 
produce  enough  revenue  to  maintain  the  schools,  and  the  Legis- 
lature has  made  provisions  to  meet  such  a situation.  Reading 
Senate  Bill  No.  203,  in  light  of  the  provisions  of  Senate  Bill 
No.  294  and  Senate  Bill  No,  315,  we  are  lead  to  the  conclusion 
that  we  are  permitted  to  interpret  the  word  "whenever",  in  Sec- 
tion 10353  as  meaning  that  the  voters  are  permitted  to  subse- 
quently vote  on  the  proposal  to  further  increase  the  tax  levy 
for  the  same  year  or  years,  and  such  proposal  may  be  made  to  the 
qualified  voters  of  the  district  by  the  board, 

CONCLUSION  , 

It  is,  therefore,  the  opinion  of  this  department  that  under 
Section  10353,  Senate  Bill  No.  203,  a school  district  board  of 
education  may  submit  a proposal  to  voters  of  said  district  for 
a subsequent  Increase  in  the  tax  levy  for  the  same  year  or  years 
that  an  Increase  has  already. been  voted  In  excess  of  the  amount 
authorized  by  the  Constitution,  without  voter  approval. 


Respectfully  submitted, 


APPROVED i 


Wm.  C.  C0CKRILL 
Assistant  Attorney  General 
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Attorney  General 
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The  provisions  of  Senate  Bill  No.  20$, 
passed  by  the  63rd  General  Assembly,  make 
it  possible  for  school  districts  to  authorize 
and  levy  a building  fund  tax  for  the  purpose 
of  purchasing  school  building  sites,  buying 
or  erecting  school  buildings  and  repairing 
and  furnishing  the  same . 


March  27,  1947 


Mr.  Hubert  Wheeler,  Commissioner 
Division  of  Public  Schools 
Department  of  Education 
Jefferson  City,  Missouri 

Dear  Sir! 

This  is  in  reply  to  your  letter  dated  January  1$,  1947, 
in  which  you  requested  an  opinion  from  this  department,  and 
which  in  part  reads  as  follows! 

"Boards  of  education  have  asked  some 
specific  questions  concerning  the  pro- 
visions of  the  laws  of  this  state  and 
the  new  constitution  for  authorising  * 

and  levying  school  taxes  and  the  various 
purposes  for  which  they  may  be  used. 

* if  if  if.  if  if  if.  , if  & Sjt  if  if  if.  if  if  * $ % if  if 

"The  provisions  of  S.  B.  20$,  Laws  of 
1946,  and  the  laws  governing  school  funds 
and  fund  accounting  seem  to  be  specific 
and  broad  enough  to  include  a special 
building  fund  tax  for  the  purposes  indicated 
herein.  However,  I shall  appreciate  your 
advice  and  official  opinion  in  regard  the 
following  question: 

"Do  the  laws  of  this  state  together  with  the 
new  laws  enacted  for  implementing  the  new 
constitution  make  it  possible  for  school 
districts  to  authorize  and  levy  a building 
fund  tax  for  the  purpose  of  purchasing  school 
building  sites,  buying  or  erecting  school 
buildings,  and  repairing  and  furnishing  such 
buildings?  If  not,  from  what  source  would 
funds  be  secured  for  such  purposes?" 

The  Constitution  of  1$75,  Section  11,  Article  X,  provides 
in  part ! 


■ SCHOOLS . 

BUILDING  FUND  TAX  LEVY: 
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"Taxes  for  county,  city,  town  and  school 
purposes  may  be  levied  on  all  subjects 
and  objects  of  taxation j but  the  valuation 
of  property  therefor  shall  not  exceed  the 
valuation  of  the  same  property  in  such  town, 
city  or  school  district  for  State  and  county 
purposes*  * * * * For  school  purposes  in 
districts  composed  of  cities  which  have  one 
hundred  thousand  inhabitants  or  more,  the 
annual  rate  on  property  shall  not  exceed 
sixty  cents  on  the  hundred  dollars  valuation 
and  in  other  districts  forty  cents  on  the 
hundred  dollars  valuation:  Provided,  the 
aforesaid  annual  rates  for  school  purposes 
may  be  increased,  in  districts  formed  of 
cities  and  towns,  to  an  amount  not  to  exceed 
one  dollar  on  the  hundred  dollars  valuation, 
and  in  other  districts  to  an  amount  not  to 
exceed  sixty-five  cents  on  the  hundred  dollars 
valuation,  on  the  condition  that  a majority  of 
the  voters  who  are  taxpayers,  voting  at  an 
election  held  to  decide  the  question,  vote  for 
said  increase.  For  the  purpose  of  erecting 
public  buildings  in  counties,  cities  or  school 
districts,  the  rate  of  taxation  herein  limited 
may  be  increased  when  the  rate  of  such  increase 
and  the  purpose  for  which  it  is  intended  shall 
have  been  submitted  to  a vote  of  the  people, 
and  two-thirds  of  the  qualified  voters  of  such 
county,  city  or  school  district,  voting  at  such 
election,  shall  vote  therefor.  ********** 


In  Peter  v.  Kaufmann,  S.'W*  (2d)  1062,  the  court,  in 
referring  to  the  above  mentioned  provision  of  the  Constitution 
said  at  l.c.  1066: 


"There  are  manifestly  two  methods  contemplated 
by  the  Constitution  for  raising  funds  to  erect 
school  buildings  by  school  districts.  One  is 
by  incurring  indebtedness  in  some  form,  as  by 
issuing  bonds  or  borrowing  money  in  some  form. 
Limitation  on  this  method  of  raising  money  is 
Imposed  by  section  12,  art.  10,  of  the  Consti- 
tution and  also  by  various  statutes.  The 
second  method  of  raising  money  to  build  school 
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houses  is  by  levying  annual  taxes  for  that 
purpose.  A school  district  which  does  not 
wish  to  issue  bonds  or  borrow  money  to  erect 
a school  building  may  do  so  by  levying  a tax 
for  that  purpose  for  one  or  more  years.  Sec- 
tion 11,  art,  10,  of  the  Constitution  places 
limitations  on  the  annual  rates  of  taxation 
which  can  be  levied  for  school  purposes,  which 
term  is  construed  to  cover  all  the  usual  and 
ordinary  expenses  of  maintaining  and  operating 
schools.  Hudgins  v.  Consolidated  School  Dis- 
trict, 312  Mo.  1,  12,  27#  S.W.  769*  But,  as 
we  have  seen,  the  only  limitation  on  the  rate 
of  taxation  for  buildings  is  that  such  rate 
and  the  purpose  thereof  shall  be  submitted  to 
a vote  of  the  people  of  the  district  and  re- 
ceive the  sanction  of  a two-thirds  majority 
of  those  voting.  Therefore,  no  building  tax, 
whatever  the  rate,  which  has  received  a two- 
thirds  majority  vote  of  the  voters  of  the 
district  at  a legally  called  election,  can 
be  held  violative  of  the  Constitution.  A 
limitation  of  100  cents  per  $100  valuation 
is  fixed  by  statute*  Section  1-11#3,  Kev,  St,, 
1919*  A levy  for  building  purposes  and  erec- 
tion of  buildings  is  a separate  and  distinct 
tax  not  included  in  the  term  'school  purposes* 
and  not  subject  to  the  limitation  as  to  amount 
imposed  by  the  Constitution.  Hudgins  v.  Con- 
solidated School  District,  312  Mo.  1,  12,  27# 
S.  W,  769,  It  stands  on  its  own  foundation, 
unhampered  by  other  levies,  and,  being  within 
the  limits  fixed  by  statute,  it  cannot  be  held 
to  be  excessive  or  violative  thereof.” 

The  court  continues  at  l.c.  1067: 

M0ur  present  ruling  is  in  accord  with  Hudgins 
v.  Consolidated  School  District,  312  Mo.  1, 

12,  27#  S.W.  769 » 771,  where  the  court  upheld 
a bond  issue  *for  the  purpose  of  purchasing 
a site,  erecting  a school  building,  and  fur- 
nishing the  same,*  as  not  being  within  the 
term  'school  purposes,'  as  used  in  the  Con- 
stitution, but  as  being  within  the  term  'erect 
ing  public  buildings,*  The  court  there  said! 
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fThe  constitutional  limitation  in  section 

II,  as  applied  to  a levy  of  taxes  by  school 
districts,  has  reference  to  the  annual  rate 
of  such  levy  for  school  purposes  for  that  ' 
year.  By  "school  purposes,"  as  the  term  is 
used  in  the  Constitution,  is  meant  such 
annual  expenditures  as  are  necessary  to  the 
conduct  or  maintenance  of  the  school  during 
the  year.  C*  k A.  R.  Co.  v»  People,  163 

III.  loc . cit.  621,  45  N.  E.  122.  The  fixed 
rate  in  districts,  as  at  bar,  for  school 
purposes,  is  40  cents  on  the  $100  valuation 
of  the  property  of  the  district.  This  rate 
may  be  increased  for  the  same  purpose,  by  a 
majority  vote  of  the  people,  to  65  cents  on 
the  $100  valuation  (100  cents  in  town  dis- 
tricts). These  limitations,  however,  have 
no  application  to  the  creation  of  a debt  for 
building  purposes  and  the  equipment  of  such 
buildings  as  may  be  erected.*" 

It  is  to  be  noted  that  the  Constitution  of  1945  does  not 
carry  through  the  distinction  between  "school  purposes"  and 
"for  the  purpose  of  erecting  public  buildings,"  as  does  the 
Constitution  of  1&75»  Section  11,  Article  X,  supra.  The 
analogous  section  in  the  1945  Constitution  is  found  in  Section 
l}.(b)  ahd  Section  11(c),  Article  X.  Section  11(b)  provides  in 
parts 

"Any  tax  imposed  upon  such  property  by 
municipalities,  counties  or  school  districts, 
for  their  respective  purposes,  shall  not  ex- 
ceed the  following  annual  rates: 

* & * sje  & # * >'f.  jfc  ate  sfr  £ J{s 

"For  school  districts  formed  of  cities  and 
towns— one  dollar  on  the  hundred  dollars 
assessed  valuation,  except  that  in  the  City 
of  St.  Louis  the  annual  rate  shall  not  ex- 
ceed eighty-nine  cents  on  the  hundred  dollars 
assessed  valuation; 

"For  all  other  school  districts--sixty-flve 
cents  on  the  hundred  dollars  assessed  valua- 
tion." 


Mr*  Hubert  Wheeler 


-5- 


Section  11(c)  provides  in  part: 

"In  all  municipalities,  counties  and  school 
districts  the  rates  of  taxation  as  herein 
limited  may  be  increased  for  their  respective 
purposes  for  not  to  exceed  four  years,  when 
the  rate  and  purpose  of  the  increase  are 
submitted  to  a vote  and  two-thirds  of  the 
qualified  electors  voting  thereon  shall  vote 
therefor}  provided  that  the  rates  herein 
fixed,  and  the  amounts  by  which  they  may  be 
increased,  may  be  further  limited  by  law; 

Senate  Bill  Ho,  20$,  passed  by  the  63rd  General  Assembly, 
repealed  Sections  10347,  10353,  10359,  10360,  10395,  and  10460, 
R.S.  Mo.  1939#  and  enacted  in  lieu  thereof  three  new  sections, 
known  as  Sections  10347,  10353  and  10359*  This  was  enacted  to 
implement  the  new  Constitution  as  it  related  to  school  tax 
levies.  Section  10347  of  Senate  Bill  No.  203  is  in  substance 
the  same  as  Section  10347,  R.S,  Mo*  1939,  and  provides  that 
school  boards  shall  file  an  estimate  each  year  showing  the  rate 
required  to  produce  said  amount,  specifying  by  funds  the  amount 
and  rate  necessary  to  sustain  the  school  and  to  meet  the  princi- 
pal and  interest  payments  on  the  bonded  debt  of  the  district. 

The  estimate  shall  include  such  funds  as  may  have  been  ordered 
by  the  qualified  voters  of  the  district  and  other  legitimate 
purposes,  including  the  purchase  of  school  sites,  erecting  build 
ings  and  repairing  and  furnishing  such  buildings. 

Section  10353,  R.S.  Mo,  1939,  says: 

"Whenever  it  shall  become  necessary,  in  the 
judgment  of  the  board  of  directors  or  board 
of  education  of  any  school  district  In  this 
state,  to  increase  the  annual  rate  of  taxa~ 
tlon  for  school  purposes,  or  when  any  five 
resident  taxpayers  of  such  district  shall 
petition  such  board,  in  writing,  that  they 
desire  an  Increase  on  the  rate  of  taxation, 
such  board  shall  determine  the  rate  of  taxa- 
tion necessary  to  be  levied  in  such  district 
within  the  maximum  rates  prescribed  by  the 
Constitution  for  such  purposes,  and  shall 
submit  to  the  voters  of  said  school  district 
who  are  taxpayers  of  such  school  district, 
at  an  election  to  be  by  such  board  called 
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and  held  for  that  purpose,  at  the  usual 
place  of  holding  elections  for  members 
of  such  board*  whether  the  rate  of  taxa- 
tion be  increased  as  proposed  by  said 
board,  due  notice  having  been  given  as 
required  by  section  1041& S and  if  a 
majority  of  the  voters  who  are  taxpayers 
voting  at  such  election  on  the  proposition 
to  increase  levy  shall  vote  in  favor  of 
such  increase,  the  result  of  such  vote, 
and  the  rate  of  taxation  so  voted  in  such 
district,  shall  be  certified  by  the  clerk 
or  secretary  of  such  board  or  district  to 
the  clerk  of  the  county  court  of  the  proper 
county,  who  shall,  on  the  receipt  thereof, 
proceed  to  assess  and  carry  out  the  amount 
so  returned  on  the  tax  books  on  all  the 
taxable  property,  real  and  personal,  of 
such  school  district,  as  shown  by  the  last 
annual  assessment  for  state  and  county 
purposes,  including  all  statements  of 
merchants  as  provided  by  law.” 

Section  1035$,  Senate  Bill  Ho.  203,  says: 

"Whenever  it  shall,  become  necessary,  in 
the  judgement  of  the  board  of  directors 
or  board  of  education  of  any  school  dis- 
trict in  this  state,  to  increase  the 
annual  rate  of  taxation,  authorized  by 
the  constitution  for  district  purposes 
without  voter  approval,  or  when  a number 
of  the  qualified  voters  of  the  district 
equal  to  ten  per  cent  or  more  of  the 
number  casting  their  votes  for  the  direct- 
ors of  the  School  Board  at  the  last  school 
election  in  said  district  shall  petition 
the  board,  in  writing,  for  an  increase  of 
said  rate,  such  board  shall  determine  the 
rate  of  taxation  necessary  to  be  levied 
in  excess  of  said  authorized  rate,  and 
the  purpose  or  purposes  for  which  such 
increase  is  required,  specifying  separately 
the  rate  of  increase  required  for  each  pur- 
pose, and  the  number  of  years,  not  in  excess 
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of  four,  for  which  each  proposed  excess 
rate  is  to  be  effeotive,  and  shall  submit 
to  the  qualified  voters  of  the  district, 
at  the  annual  school  meeting  or  election, 
or  at  a special  meeting  or  election  called 
and  held  for  that  purpose,  at  the  usual 
place  or  places  of  holding  elections  for 
members  of  such  board,  whether  the  rate  of 
taxation  shall  be  increased  as  proposed  by 
said  board,  due  notice  having  been  given  as 
required  by  Section  1041#}  and  if  two-thircis 
of  the  qualified  voters  voting  thereon  shall 
favor  the  proposed  increase  for  any  purpose, 
the  result  of  such  vote,  including  the  rate 
of  taxation  so  voted  in  such  district  for 
each  purpose,  and  the  number  of  years  said 
rate  is  to  be  effective,  shall  be  certified 
by  the  clerk  or  secretary  of  such  board  or 
district  to  the  clerk  of  the  county  court  of 
the  proper  county,  who  shall,  on  receipt 
thereof,  proceed  to  assess  and  carry  out  the 
amount  so  returned  on  the  tax  books  on  all 
taxable  property,  real  and  personal , of  such 
school  district,  as  shown  by  the  last  annual 
assessment  for  state  and  county  purposes,  in- 
cluding all  statements  of  merchants  as  pro- 
vided by  law.” 

< 

From  a comparison  of* these  two  sections,  it  is  quite 
obvious  to  notice  that  Senate  Bill  No.  20#  omits  the  words 
"for  school  purposes"  and  merely  says  "whenever  it  shall  be- 
come necessary  * * * * to  increase  the  annual  rate  of  taxa- 
tion * * Senate  Bill  No*  20#  repealed  and  omitted 

Section  10359#  R*S,  Mo*  1939#  which  provided  fo t the  board 
of  education  to  submit  to  the  voters  the  proposition  of  an 
increase  of  the  tax  levy  for  the  purpose  of  paying  for  school 
sites,  for  repairing  or  furnishing  such  buildings,  or  for 
building,  repairing  and  maintaining  foot  bridges  over  running 
streams. 

Thus,  we  have  then  the  distinction  the  courts  have  made 
of  the  terms  "school  purposes”  and  "for  the  purpose  of  purchas 
lng  a site,  erecting  a school  building  and  furnishing  the  same 
as  pointed  out  in  the  Kaufmann  case,  supra.  We  also  have  the 
different  wording  employed  in  Section  1035#  of  Senate  Bill  No. 
20#  from  that  of  Section  1035##  R.S.  Mo.  1939#  which  Senate 
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Blll  No.  203  repealed , wherein  Senate  Bill  No.  20$  omits  the 
words  "for  school  purposes"  and  merely  says  "whenever  it  shall 
become  necessary  * * * * to  increase  the  annual  rate  of  taxa- 
tion * * * Also  to  be  noted  is  the  difference  in  the  word- 

ing in  two  other  places  of  Section  1035$  of  the  Revised  Statutes 
of  Missouri,  1939,  as  compared  to  Section  1035$,  Senate  Bill  No. 
20$.  In  the  old  Section  1035$  (R.S.  Mo.  1939)  It  sayst 

"Whenever  it  shall  become  necessary,  in  the 
judgment  of  the  board  * * * * to  increase 
the  annual  rate  of  taxation  for  school  pur- 
poses, or  when  any  five  resident  taxpayers 
of  such  district  shall  petition  such  board, 
in  writing,  that  they  desire  an  increase  on 
the  rate  of  taxation,  such  board  shall  de- 
termine the  rate  of  taxation  necessary  to 
be  levied  in  such  distriot  within  the  maximum 
rates  prescribed  by  the  Constitution  for  such 
purposes.,  (meaning  school  purposes)  and  shall 
Submit  to  the  voters  * * * * whether  the  rate 
of  taxation  be  increased  as  proposed  by  said 
board,  ********  * * * * * * * * * * " 

(Emphasis  and  words  in  parenthesis  ours.) 

Section  1035$,  Senate  Bill  No.  20$,  saysj 

"Whenever  it  shall  become  necessary,  in  the 
judgement  of  tl)e  board  * * * * to  increase  the 
annual  rate  of  taxation,  authorized  by  the 
Constitution  for  district  purposes  without 
voter  approval,  or  when  a number  of  the 
qualified  voters  * * * * shall  petition  the 
board,  in  writing,  for  an  increase  of  said 
rate,  such  board  shall  determine  the  rate 
of  taxation  necessary  to  be  levied  in  excess 
of  said  authorized  rate,  and  the  purpose  or 
purposes  (meaning  either  school  purposes  or 
purchasing  a school  site,  erecting  a school 
building  and  furnishing  the  same)  for  which 
such  increase  is  required,  specifying  sepa- 
rately the  rate  of  increase  required  for 
each  purpose  * * * and  shall  submit  to  the 
qualified  Voters  * .*  * whether  the  rate  of 
taxation  shall  be  increased  as  proposed  by 
said  board  * * * (Emphasis  and  words 

in  parenthesis  ours.) 
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the  remaining  comparison  is  to  be  found  in  the  later 
provision  of  Section  1035#,  R.3,  Mo,  1939 » where  it  sayst 

* * and  if  a majority  of  the  voters  * * * 
shall  vote  in  favor  of  such  increase,  the 
result  of  such  vote,  and  the  rate  of  taxation 
so  voted  in  such  district,  shall  be  certified 
by  the  clerk  or  secretary  of  sugH  board  or  * 
district  to  the  clerk  of  the  county  court  of 
the  proper  county,  * * * ^ * £ # * * * fc  * 

and  Section  1035# » Senate  Bill  No,  20#,  where  it  sayst 

"*  * * and  if  two -thirds  of  the  qualified 
voters  voting  thereon  shall  favor  the  pro- 
posed increase  for  any  purpose,  the  result 
of  such  vote,  Including  the  rate  of  taxation 
so  voted  in  such  district  for  each  purpose . 

* * * shall  be  certified  by  the  clerk  or1' 
secretary  of  such  board  or  district  to  the 
clerk  of  the  county  court  of  the  proper 
county,  * * * *"  (Emphasis  ours.; 

Section  10366,  Missouri  Laws  of  1943,  page  #93,  establishes 
school  funds  and  prescribes  a definite  fund  accounting  of  all 
school  moneys;  namely,  Teachers*  Fund,  Incidental  Fund,  Free 
Textbook  Fund,  Building  Fund,  Sinking  Fund,  and  Interest  Fund, 

The  provisions  of  the  194,5  Constitution  which  authorize  the 
levying  of  school  taxes  do  not,  as  did  the  1#75  Constitution, 
indicate  the  specific  purposes  for  which  taxes  may  be  levied. 
There  appears  to  be  a general  broad  authorization  leaving  to 
the  General  Assembly  the  power  to  indicate  the  purposes  for 
which  taxes  may  be  levied  within  the  limitations  prescribed 
by  the  Constitution* 

In  view  of  these  court  decisions,  the  comparisons  in  the 
wording  of  the  corresponding  sections,  and  the  complete  omission 
of  Section  10359,  which  heretofore  had  provided  for  the  Increase 
of  a tax  levy  for  erecting  school  houses  and  for  similar  pur- 
poses, we  are  led  to  the  conclusion  that  the  Legislature  is 
presumed  to  have  known  the  law  when  they  provided  these  new 
sections  of' Senate  Bill  No,  20#,  Therefore,  when  they  omitted 
the  words  ,f school  purposes"  and  added  the  words  "purpose"  and 
"for  each  purpose,"  as  we  have  pointed  out  above,  the  Legislature 
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intended  for  Section  1Q35S  of  Senate  Bill  No.  203  to  include 
not  only  a levy  for  school  purposes  but  also  for  other  purposes, 
such  as  purchasing  a school  site,  erecting  a school  building 
and  furnishing  the  same. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  the 
provisions  as  set  out  in  Senate  Bill  No.  203,  enacted  for  imple- 
menting the  new  Constitution,  make  it  possible  for  school  dis- 
tricts tq  authorize  and  levy  a building  fund  tax  for  the  purpose 
of  purchasing  school  building  sites,  buying  or  erecting  school 
buildings  and  repairing  and  furnishing  the  same. 


Respectfully  submitted, 


Wm.  C.  COCKRILL 
Assistant  Attorney  General 

APPROVED:  * 


TTTTTHim 

Attorney  General 
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PENITENTIARY* 


transactions  between  various  industries 
under  the  control  of  the  Department  of 
Corrections  and  between  the  penitentiary 
and  said  industries  may  be  handled  by  a 
system  of  debits  and  credits* 


July  18,  1947 


Hon.  Thoe.  E.  Whltecotton 

Director  of  Department  of  Corrections 

Jefferson  City,  Missouri 


Dear  Sir: 


We  have  your  letter  of  recent  date  which  reads 
as  follows: 

"The  Missouri  State  Penitentiary  is,  as  you 
know,  a unit  of  the  Division  of  Penal  Insti- 
tutions within  the  Department  of  Corrections, 
the  other  units  being  the  Intermediate 
Reformatory  and  the  Women’s  Branch  of  the 
State  Penitentiary. 

The  operation  of  the  Missouri  State  Peni- 
tentiary consists  of  two  divisions,,  one 
commonly  referred  to  as  ’Industries'  and 
consisting  of  the  Workmen's  Clothing  Company, 
Parker  Boot  and- Bhoe  Manufacturing  Company, 
Missouri  Wood  Products  Company,  Auto  Tag 
Company,  Miseouri  Shirt  Manufacturing 
Company,  Missouri  'State  Twine  Company, 

Missouri  Tobacco  Company,  and  Missouri 
Cleaning  Plant;  the  other  is  the  'Penitentiary.' 

The  General  Assembly  appropriates  funds  for 
the  Industries  as  well  a#  the  Penitentiary. 

The  Statutes  provide  a 'Revolving  Fund'  and 
from  this  the  Legislature  appropriates 
specific  amounts  for  the  operation  of  In- 
dustries as  follows:  Personal  Service, 
Additions,  Repairs  and  Replacements,  and 
Operations.  The  Legislature  appropriates 
for  the  Penitentiary  oertain  funds  from 
General  Revenue  which  are:  Personal  Ser- 
vice, Additions,  Repairs  and  Replacements, 
and  Operations.  They  also  appropriate  from 
Earnings  of  the  Penitentiary  funds  for 
Personal  Service,  Repairs,  and  Replacements, 
and  Operations. 
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The  Penitentiary  furnishes  to  Industries 
inmate  laborers  as  required,  for  which 
Industries  pays  to  the  Penitentiary  one 
dollar  per  day  for  the  days  worked.  This 
money  becomes  a part  of  the  Penitentiary 
Earnings  and  is  eh cumbered  and  paid  out 
as  appropriated.  In  the  daily  operations 
of  Industries  and  the  Penitentiary,  it  is 
necessary  that  many  additional  transactions 
be  made  between  these  two  divisions.'  For 
instance,  I have  before  me  a purchase  order 
from  the  Penitentiary  directed  to  Workmen's 
Clothing  for  15  yards  of  Boat  Sail  Pocketing, 
total  price  $4.50,  to  be  paid  from  the 
Penitentiary  Earnings  Fund.  1 have  another 
directed  to  the  Plumbing  Shop,  State  Peni- 
tentiary, for  plumbing  supplies  to  be  furnished 
the  Missouri  Wood  Products  Company  amounting  * 
to  $132.88,  to  be  paid  from  the  Revolving 
Fund,  chargeable  to  Repairs  and  Replacements, 
Industries,  I have  another  directed  to  the 
Parker  Boot  and  Shoe  Manufacturing  Company 
for  108  pair  men's  oxfords,  total  price 
$351.00,  to  be  delivered  to  the  Workmen's 
Clothing  Company.  Each  of  these  purchases 
will  terminate  in  the  issuance  of  a check  to 
the  vendor  by  the  State  Treasurer  after 
having  passed  through  the  Comptroller,  the 
Purchasing  Agent  and  the  State  Auditor. 

You  will  note  in  thfe  first  instance  that 
this  transaction  represents  a purchase  by 
the  Penitentiary  from  Industries;  in  the 
second  instance,  a purchase  from  the  Peni- 
tentiary by  Industries;  in  the  third  instance, 
a purchase  from  one  factory  by  another 
factory,  both  operated  on  funds  appropriated 
from  the  Revolving  Fund. 

It  appears  that  this  method  of  handling  such 
transactions  is  an  outgrowth  of  the  old 
contract  system  formerly  in  use  at  the 
Penitentiary.  It  is  cumbersome,  expensive, 
and  produces  much  additional  work  in  our 
Accounting  Office,  as  well  as  those  previously 
mentioned. 

'We  propose  to  inaugurate  a system  of  ledger 
accounting  with  debits  and  credits  to  show 
the  cost  of  operation  of  the  various  factories 
and  units  of  the  Penitentiary,  as  Is  now  in 
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use  between  the  Penitentiary . and  the  Farms, 

For  example,  Industries  owes  the  Penitentiary 
$500.00  for  Inmate  labor.  The  Penitentiary 
purchases  $450,00  worth  of  clothing  from 
Industries,  Instead  of  handling  these 
transactions  through  the  Comptroller,  Pur- 
chasing Agent,  State  Auditor  and  State 
Treasurer,  they  would  be  entered  on  the 
ledger  account  showing  proper  debits  and 
credits.  In  most  instances  Industries  will 
pay  more  to  the  Penitentiary  for  inmate 
i labor  than  the  Penitentiary  will  pay  to 
Industries  for  merchandise.  Therefore, 

Industries  would  pay  the  balance  due  the 
Penitentiary  through  the  Comptroller,  etc,, 
by  a State  Treasurer’s  Check  which  would 
become  Penitentiary  Earnings, 

You  are  referred  to  Sections  8987,  8988, 

9095.  9096,  9097  and  9098,  R.  S.  Mo,  1939,  . 
which  are  the  only  statutes  we  are  able  to 
find  relating  the  the  Revolving  Fund  and 
Industrial  Operations,  We  ask  your  official 
opinion  as  to  whether  the  law  prohibits  or 
will  permit  the  handling  of  these' transactions 
as  proposed, H 

As  stated  In  your  letter,  the  Missouri  State 
Penitentiary  is  now  the  Division  of  Penal  Institutions 
within  the  Department  of  Corrections,  8.  C,  S,  8.  B, 
No,  347,  enacted  by  the  1945  Legislature,  created 
this  nevz  department.  The  following  provisions  of 
said  act  are  pertinent  to  the  consideration  of  your 
question: 

Section  1: 

HThere  is  hereby  created  and  established 
'as  a department  of  state  government  a de- 
partment of  corrections,  which  may  hereafter 
be  referred  to  as  the  department.  The  scope 
and  purpose  of  the  department  shall  be  to 
supervise  and  manage  the  penal,  correctional 
and  reformatory  institutions  of  the  state, 
together  with  certain  duties  in  relation 
to  the  training  schools  and  the  board  of 
probation  and  parole,  hereafter  set  out. 

The  department  of  corrections  shall  be 
composed  of  three  divisions,  namely: 
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(1)  the  division  of  penal  institutions, 

(2)  the  division  of  educational  Institutions, 
and  (3)  the  board  of  probation  and  parole. 

The  board  of  penal  commissioners,  as  established 
by  Article  I,  Chapter  43,  Revised  Statutes  of 
Missouri,  1939,  with  amendments  thereto,  is 
hereby  abolished  and  discontinued  and, all  powers 
and  duties  over  activities  and  institutions 
pertaining  to,  controlled  by  and  administered 
through  the  board  of  penal  commissioners 
shall  henceforth  be  vested  in  and  administered 
through  the  department  of  corrections,  together 
with  any  additional  powers  and  duties  which 
may  herein  or  hereafter  be  assigned  to  the 
department.” 

Section  9! 

"The  department  of  corrections  may  establish 
such  bureaus  as  research  and  statistics, 
personnel,  finance  and  other  bureaus  which 
it  may  deem  necessary  and  desirable  in 
carrying  on  the  work  of  the  department.” 

Section  10: 

"There  is  hereby  created  and  established  within, 
the  department  of  corrections  a division  of 
penal  institutions.  The  division  of  penal 
institutions  shall1  be  the  successor  to  and 
shall  possess  and  exercise  all  the  powers  and 
duties  of  the  commission  of  penal  institutions 
with  respect  to  institutions  and  activities 
pertaining  to  intermediate  and  adult  offenders, 
including  all  such  powers  and  duties  not 
specifically  repealed  by  this  act,  in  addition 
to  possessing  other  powers  and  duties  estab- 
lished by  this  act.” 

Section  11: 

"In  all  laws  of  Missouri  or  parts  thereof, 
the  words  'department  of  corrections'  shall 
be  substi luted  for  the  words  'commission  of 
penal  institutions'  with  respect  to  institu- 
tions and  activities  pertaining  to  inter- 
mediate and  adult  offenders.  Said  department 
shall  hold  and  exercise  control  and  juris- 
diction over  all  intermediate  and  adult 
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correctional  and  penal  institutions  and 
activities  in  this  state,  except  such  powers 
and  duties  as  may  he  assigned  to  the  hoard 
of  probation  and  parole,  supported  in  whole 
or  in  part  by  the  direct  appropriation  of 
money  out  of  the  state  treasury,  including 
the  state  penitentiary,  the  women's  branch 
of  the  state  penitentiary,  tho  intermediate 
reformatory  for  young  men  at  Algoa,  and  over 
any  other  correctional  institution  for  inter- 
mediate and  adult  offenders  as  may  hereafter 
be  established;  and  over  all  the  branches 
of  such  institutions,  and  over  all  the'  real 
estate,  building,  equipment,  machinery, 
facilities  and  products  properly  belonging 
to  or  used  by  or  in • connection  with  said 
institutions  and  branches  thereof,  and  over 
the  activities  of  these  institutions  and 
branches;  and  the  department  shall  make  and 
enforce  such  orders  and  findings  as  it  may 
from  time  to  time  deem  necessary  and  proper 
in  the  management  of  all  institutions  and 
persons  committed  to  its  control  and  shall 
be  vested  with  and  possessed  with  all  other 
powers  and  duties  necessary  and  proper  to 
enable  it  to  carry  out  fully  and  effectively 
all  the  purposes  of  this  act*" 

It  will  be  noticed  that  the  foregoing  act  does 
not  undertake  to  legislate  as  to  tho  details  of  the 
management  of  the  institutions  under  the  control  of 
the  Department  of  Corrections,  but  it  merely  sets  up 
the  organization  of  the  department.  Section  1 of  the 
act  defines  the  scope  and  purpose  of  the  department 
as  being  the  supervision  and  management  of  the  penal, 
correctional  and  reformatory  Institutions  of  the  state. 
Seotion  9 gives  the  department  authority  to  establish 
such  bureaus  as  it  may  deem  desirable  in  carrying  on 
the  work  of  the  department,  including  a Finance  Depart- 
ment. However,  the  act  does  not ^expressly  repeal  any 
statutes  in  existence.  By  Section  1 it  abolishes  the 
Board  of  Penal  Commissioners,  but  said  section  also 
vests  all  powers  and  duties  over  activities  and  insti- 
tutions pertaining  thereto  in  the  Department  of  Corrections 
Moreover,  Section  11  of  the  act  substitutes  the  words 
"Department  of  Corrections"  for  the  words  "Commission 
of  Penal  Institutions"  in  all  laws  of  Missouri.  It 
thus  appears  evident  that  the  legislature  by  C.  3,  347 
intended  that  laws  then  in  force  affecting  the  penal 
institutions  of  the  state  should  continue  in  force  but 
should  be  carried  out  by  the  new  Department  of  Corrections, 


Of  course,  had  3,  B.  34-?  made  provisions  for  the 
details  of  management  of  funds,  etc,  which  were  directly 
contrary  to  the  provisions  of  other  laws  then  in 
existence,  it  might  be  held  that  the  former  laws  xvere 
repealed  by  implication,  but,  as  'pointed  out  above, 
said  act  did  not  go  into  details  as  to  the  operation 
of  the  various  institutions, 

We  must,  therefore,  look  to  all  statutes  which 
deal  with  your  problem  to  find  the  answer  to  your 
question.  Borne  of  these  statutes  have  been  in  existence 
for  many  years,  be  shall  discuss  them  as  they  throw 
light  on  your  question. 

Section  898?  H.  3.  Mo.  1939,  as  modified  by  3.  8, 
347,  Seotlon  11,  authorizes  the  Board  of  Corrections 
to  acquire  lands  and  erect  buildings  to  be  used  for  the 
employment  of  prisoners  in  the  penitentiary.  Section 
8988  R.  3.  Mo.  1939  provides  in  part  as  follows: 

"Said  board  shall,  as  soon  a,s  practicable, 
proceed  to  purchase,  lease  or  otherwise 
provide  suitable  plants,  machinery  and  equip- 
ment, and  to  purchase  material,  for  the 
employment  of  all  able-bodied  perso'ns  in 
the  Missouri  state  penitentiary,  the  Missouri 
reformatory,  the  industrial  home  for  girls, 
the  Industrial  home  for  negro  girls,  or  any 
other  penal  or  reformatory  institutions 
hereafter  created,  for  such  industries  as 
In  the  opinion  of  the  board  will  best  occupy 
such  persons,  with  the  vlexf  of  manufacturing, 
so  far  as  may  be  practicable,  such  articles 
agreed  upon  by  said  board  as  are  needed  in 
any  of  the  institutions  hereinabove  in  this 
section  mentioned  or  referred  to,  also  such 
as  are  required  by  the  state  or  political 
subdivisions  thereof,  in  the  buildings  and 
offices  of  the  institutions  owned,  managed, 
or  controlled  by  the  state  or  political 
subdivision  thereof,  also  including  articles 
and  material  to  be  used  in  the  erection  of 
buildings  or  other  improvements  upon,  in, 
or  In  connection  v/ith,  any  state  institutions 
or  state  properties,  or  in  the  construction, 
improvement  or  repairs  of  any  state  highways 
or  county  highways,  including  bridges  and 
culverts;  including  lime  to  be  used  for 
agricultural  and  other  purposes  In  this 
state;  also  including  binding  twine  for  use 
of  farmers  and  others  ift  this  state;  * * *" 
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Section  9096,  R.  S.  Mo.,  1939,  reads  as  follows: 

HSald  board  shall  purchase  such  raw  material 
as  may  be  required  for  manufacture  of  any 
article  in  any  industry  now  or  hereafter 
carried  on  by  said  board  in  the  penitentiary, 
on  any  lands  of  the  state  or  elsewhere,  and 
shall  employ  such  outside  help  as  may  be 
necessary,  and  shall  be  in  charge  of  all 
' articles  manufactured  by  the  state,  and  shall 
act  as  distributing  agent  for  the  manufacturing 
enterprises  carried  on  in  the  institution, 
with  authority  to  appoint  agents  or  salesmen. 

It  shall  have  charge  of  the  factories  and 
make  such  rules  and  regulations  in  the 
operation  of  the  same  as  it  deems  best. 

The  superintendent  of  industries,  subject 
to  the  rules  and  regulations  of  the  board, 
shall  be  the  executive, officer  of  the  board, 
in  charge  of  all  industries  now  or  hereafter 
created  or  onerated  by  the  board,  and  his 
salary  shall  be  at  the  rate  of  not  to  exceed 
five  thousand  dollars  per  annum,  payable 
monthly. " 

It  should  be  noted  by  the  foregoing  statutes  that 
the  Department  of  Corrections  is  in  charge  of  all  the 
industries  operated  in  connection  with  the  oenitentiary, 
with  power  to  make  such  rules  and  regulations  with 
respect  to  the  operation  of  same  as  it  deems  best, 

Each  industry  is  but  a unit  of  the  penitentiary  and 
its  activities.  Under  Section  8987,  supra,  the  Depart- 
ment could  create  more  industries  or  could  combine 
any  number  or  all  of  such  Industries  into  one  estab- 
lishment. In  reality,  therefore,  each  industry  is  but 
a department  of  the  Industrial  system  of  the  penitentiary 
in  much  the  same  way  that  the  cutting  room  would  be  one 
department  of  the  shoe  faotory. 

Section  9097  provides  for  the  ’revolving  fund' 
and  it  reads  in  part  as  follows: 

"The  account  or  fund  heretofore  provided  for 
by  law,  and  known  as  the  ’revolving  fund, ’ 
shall  continue  to  be  maintained  and  known 
as  the  .'revolving  fund,'  which  fund,  or  so 
much  thereof  as  may  be  necessary,  shall  be 
used  only  for  the  purpose  of  purchasing  raw 
material,  machinery  or  other  equipment  or 
in  the  erection  of  buildings  or  making  other 
improvements  in  plants  in  connection  with  the 
industries  carried  on  or  to  be  carried  on  in 


said  penitentiary  or  on  the  farm  or  lands 
mentioned  in  section  898?  hereof  or  elsewhere; 
and  In  the  manufacturing,  handling  and 
marketing  of  article  so  produced,  until 
disposed  of,  according  to  the  provisions 
of  this  article;  and  the  money  in  said 
’revolving  fund'  shall  be  paid  by  the  treas- 
urer of  the  state  upon  warrants  issued  by 
the  auditor  of  the  state  upon  verified 
vouchers  of  said  board,” 

By  the  foregoing  section  the  Department  of  Cor- 
rections is  required  to  deposit  in  the  State  Treasury 
the  proceeds  of  any  sale  of  articles  manufactured  in 
the  industries  operated  by  said  department.  It  is  the 
Department  of  Corrections  that  makes  the  sales  and  not 
each  individual  industry.  When  one  industry  requisitions 
articles  manufactured  by  another  industry  under  the 
supervision  of  the  department,  no  sale  is  in  fact  made. 
The  manufactured  articles  have  merely  been  transferred 
from  one  department  to  another  department  of  the 
industrial  system  operated  by  the  Department  of  Cor- 
rections, The  raw  materials  purchased  for  use  in 
manufacturing  products  by  one  industry  continue  to 
be  used  by  the  Department  of  Corrections  even  though 
the  finished  products  are  used  by  another  unit  of  the 
industries.  There  has  been  no  sale  by  the  Department 
of  Corrections  in  such  a case,  but  the  materials  with 
which  the  department  is  charged  are  merely  transferred 
from  one  unit  of  the  industries  to  another  unit  of  the 
same  industrial  system.'  If  a sale  for  cash  is  made 
by  the  Department  of  Corrections,  then  the  proceeds  of 
such  sale  must  be  deposited  in  the  State  Treasury, 
but  where  there  is  merely  a transfer  of  supplies  or 
manufactured  articles  from  one  factory  to  another  there 
has  been  no  transfer  of  title  to  such  goods,  and  hence 
no  sale.  Money  has  not  actually  been  spent  or  received 
in  such  a transfer  any  more  than  it  would  be  if  materials 
issued  to  the  cutting  room  of  a shoe  factory  were  sub- 
sequently assigned  to  the  finishing  department  of  the 
same  factory.  We  do  not  believe  that  transactions 
between  various  units  of  the  industrial  system  operated 
by  the  Department  of  Corrections  constitute  sales  and 
purchases. 


Vie  next  consider  the  other  types  of  transactions 
mentioned  in  your  letter,  that  is,  the  transactions 
between  the  penitentiary  proper  and  the  industries. 

As  pointed  out  above,  Section  9098  of  the  statutes 
requires  that  all  money  derived  from  the  sales  of 
articles  manufactured  in  any  of  the  industries  shall 
be  deposited  in  the  State  Treasury  to  the  credit  of 
the  "revolving  fund"  and  the  ”earning  fund”.  The  part 
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of  the  money  credited  to  the  revolving  fund  can  only 
be  used  for  the  purchase  of  raw  material,  machinery 
and  other  equipment  or  in  the  erection  of  buildings 
or  making  improvements  in  plants  and  for  outside  help 
in  connection  with  the  industries  carried  on  by  the 
Department  of  Corrections.  The  " earning  fund"  is  to 
be  used  for  the  operation  of  the  prison. 

Section  9099  R.  B.  Mo.  19,39  reads  as  follows: 

"Said  commission  shall,  at  the  end  of  each 
fiscal  year,  ascertain  and  determine  from  the 
books  and  records  and  accounts  so  kept  showing 
the  business  operation' of  the  penitentiary, 
and  shall  determine  what  profits,  if  any, 
above  the  actual  running  arid  operating 
expenses  of  the  prison,  including  the  keep 
of  the  prisoners,  have  been  made  from  all 
business  conducted  by  the  state,  together 
with  all  the  revenue  received  from  contracts 
of  such  prisoners  in  accordance  with  the 
provisions  hereinabove  in  this  article  set 
forth;  and  if  a profit  has  accrued  from  all 
the  sources  of  revenue  from  the  labor  of  the 
prisoners  in  any  line  and  upon  any.  work  above 
the  actual  running  expenses  of  the  prison  and 
the  business  conducted  therein,  including 
the  keep  of  the  convicts,  then  such  profits 
shall  be  drawn  from  the  'earnings  of  the 
Missouri  penitentiary  fund*  and  deposited 
in  the  state  treasury  to  the  credit  of  the 
fund  herein  created,  known  and  designated 
as  the  'convicts'  relief  fund,'  which  said 
fund  shall  be  under  the  management  of  said 
commission,  and  from  which  they  shall  be 
authorized  from  time  to  time  to  draw  such 
moneys  for  the  relief  of  the  dependents  of 
any  convict  as  the  commission  in  Its  Judg- 
ment may  deem  meet  and  proper." 

The  foregoing  section  requires  that  at  the  end 
of  each  fiscal  year  the  Department  of  Corrections 
shall  audit  its  records  and  determine  whether  a profit 
has  been  made  from  all  the  operations  under  its  control. 
To  determine  that  profit  there  would  be  deducted  from 
the  gross  receipts  of  all  sales  of  manufactured  articles, 
the  cost  of  the  raw  materials  which  entered  into  said 
articles  and  the  cost  of  the  actual  running  and  operating 
expenses  of  the  prison.  This  statute  contemplates  that 
the  Department  of  Corrections  consider  all  the  prison 


activities  as  a whole,  rather  than  considering  the 
penitentiary  as  one  project  and  the  Industries  as 
another. 

he  see  no  need  for  requisitions  and  warrants 
being  used  for  each  transaction.  The  Department  of 
Corrections  is  in  charge  of  all  the  transactions  and 
a system  of  debits  and  credits  should  be  sufficient 
to  enable  the  department  to  credit  proper  funds  with 
receipts  as  required  by  Sections  9098  and  to  determine 
the  net  oroflt  of  all  business  operations  as  required 
by  Section  9099. 

Conclusion 

It  is,  therefore,  the  opinion  of  this  office  that 
a system  of  debits  and  credits  may  be  used  by  the 
Department  of  Corrections  to  effect  transactions 
between  the  various  industries  operated  in  connection 
with  the  penitentiary  and  between  the  penitentiary 
and  said  Industries  and  that  it  is  not  necessary  that 
each  transaction  be  evidenced  by  requisitions  and  the 
issuance  of  warrants  in  payment  of  regulsitloned  4 X 
articles.  ■ 


Yours  very  truly, 


Harry  H,  Kay 

Assistant  Attorney  General 


APPROVED:  ’ 


J.  E.  Taylor 
Attorney  General 
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School  district*  may  comb in®  temporarily  for  educational 
purposes  even  though  districts  are  not  adjacent  t®  each 
ether • 


August  25,  1947 


FI  LED 


Air,  Hubert  Wheeler,  Commissioner 
Department  of  Education  > 
Jefferson  City,  Missouri 

Dear  Sir* 


This  department  is  in  receipt  of  your  request  for  an  official 
opinion,  which  reads  as  follows % 

M Inquiry  has  come  to  the  Department  of  Educa- 
tion about  the  laws  of  this  State  governing  the 
formation  of  new  school  districts  and  the  laws 
relating  to  educational  facilities  that  may  be 
provided  in  other  schools  outside  of  the  district, 

"In  St.  Louis  County  the  area  commonly  -known  as 
Jefferson  Barracks  is  now  a temporary  Federal  hous- 
ing unit.  This  area,  together  with  a small  addi- 
tional adjacent  territory  is  not  organized  as  a 
school  distriot,  therefore  no  plan  is  available  for 
providing  public  school  facilities  far  the  pupils 
now  resident  of  this  unorganized  territory.  Flans 
are  now  being  made  for  the  organisation  of  said 
territory  into  a public  school  district, 

"At  this  late  date  it  would  be  difficult  to  provide 
adequate  housing  facilities  within  the  Jefferson 
Barracks  area  if  it  should  be  formed  into  a new 
school  district.  Therefore  at  least  for  the  first 
year,  the  board  for  tho  proposed  organized  distriot 
would  find  it  necessary  to  arrange  with  the  beard 
of  education  of  a nearby  district  for  school 
facilities, 

"Section  10457,  fi.  3.  1939  provides  for  tho  temper ary 
combination  of  school  districts  for  educational 
purposes.  Because  of  tho  largo  number  of  pupils. 


Mr*  Hubert  Wheeler 
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approximately  700  of  common  school  age,  it  would  be 
Impossible  for  this  proposed  district  to  make  tempo* 
rary  combination  with  any  other  adjacent  school 
district  on  account  of  limited  housing  accommoda- 
tions * 

"I  am  advised  that  the  Board  of  Education  of  St* 

Louis  City  has  indicated  their  willingness  to 
accept  all  school  age  pupils  from  the  Jefferson 
Barracks  area  if  proper  arrangements  can  be  made* 

The  Jefferson  Barracks  area  does  not  join  St*  Louis 
City,  There  is  a narrow  strip  of  another  school 
district  extending  between  this  area  and  the  St* 

Louis  City  school  district*  Therefore  some  question 
has  arisen  as  to  the  possibility  of  the  Board  of 
Education  of  St,  Louis  City  and  the  school  board  of 
the  proposed  new  district  of  Jefferson  Barracks 
making  temporary  combination  for  educational  purposes* 

”1  shall  appreciate  your  advice  and  official  opinion 
in  regard  to  the  following  question* 

"1*  If  the  proposed  new  district  -in  the 
Jefferson  Barracks  area  should  be 
organized,  would  the  school  board 
of  this  district  have  authority  to 
form  a temporary  combination  with 
the  Board  of  Education  of  St.  Louis 
City  for  educational  purposes,  since 
there  is  a narrow  strip  of  territory 
of  another  school  district  lying 
between  Jefferson  Barracks  and  St* 

Louis  City  which  prevents  the  two 
areas  from  being  adjacent?  In  other 
words,  may  school  districts  form 
temporary  combination  under  the 
provisions  of  Section  10457  when 
such  school  districts  do  not  join?” 

Section  10457,  R*  S.  Mo*  1959  provides  in  part  as  follows* 

"Two  or  more  districts  may  combine  tempo- 
rarily for  educational  purposes  should 
the  school  boards  of  all  districts  concerned 
agree  to  transport  the  pupils  of  one  or  more 
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districts  to  a echoolhouae  elsewhere,  and 
such  districts  shall  receive  the  same 
apportionment  from  the  state  school  fund 
as  they  would  otherwise  have  received,  and 
may  use  such  funds,  or  any  part  thereof, 
in  transporting  pupils:  # k # * «*  * *-  ■a” 

# 

It  is  the  cardinal  rule  of  statutory  construction  that  in  con- 
struing a statute  the  court  shall  ascertain  and  give  effect  to 
the  intention  or  purpose  of  the  Legislature  as  expressed  in  the 
statute*  Thompson  v,  City  of  Lamarr,  322  Mo*  614,  17  3,  W,  (2d) 
960;  State  v*  Southwestern  Bell  Telephone  Company,  316  Mo*  1008, 
292  S,  W*  1037, 

The  intention  of  the  Legislature  is  to  be  obtained  primarily  in 
the  language  used  in  the  statute*  Grier  v*  Kansas  City  Hallway 
Company,  286  Mb*  523,  228  3*  W,  454*  It  la  further  the  rule  in 
this  state  that  statutes  relating  to  schools  and  school  districts 
are  to  be  liberally  construed*  Hudgins  v*  Moores villa  Consol, 
School  List,,  312  Mo,  1,  278  S,  W,  769,  As  the  Supreme  Court  said 
in  State  v,  Morgan,  268  Mo.  265,  187  3,  W,  54,  1.  o*  57: 

”It  has  been  the  policy  of  this  cqurt,  in 
construing  the  statutes  relating  to  schools 
and  school  districts,  to  give  them* a liberal 
construction,  -ft  # * ® *;:••  W 'a  i;-  ■>;-  •>;  # 

A reading  of  Section  10457,  supra,  discloses  that  there  is  no 
requirement  that  the  school  .districts  which  combine  temporarily 
for  educational  purposes  should  be  adjacent  or  contiguous  to  each 
ether*  There  are  no  restrictions  as  to  location  of  the  school 
districts,  but  the  question  as  to  temporary  combination  is  left 
entirely  to  the  discretion  of  the  combining  districts.  In  this 
respect  It  will  be  noted  that  those  statutes  referring  to  annexa- 
tion and  consolidation  of  school  districts  provide  that  the 
district  or  districts  must  be  adjacent  .(See  Sections  10434,  10486, 
10487,  10497  R.  S*  Mo*  1939) 

If  the  Legislature  had  intended  that  school  districts  combining 
temporarily  for  educational  purposes  should  be  adjacent  to.  each 
other  they  could  have  well  said  so  In  Section  10457,  supra,  as 
they  did  in  the  other  statutes  mentioned  above* 

Therefore,  we  believe  that  the  school  district  organized  in  the 
Jefferson  Barracks  ares  may  form  a temporary  combination  with  the 
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Board  of  Education  of  the  City  of  St*  Louis,  even  though  the 

Jefferson  Barracks  school  district  Is  not  adjacent  to  St,  Louis 
City, 


CONCLUSION. 


2'her®for®  the  opinion  of  this  department  that  under  authori- 
ty of  Section  10457,  H,  S,  Mo,  1959,  a school  district  organised 
at  Jefferson  Barracks,  Missouri,  may  combine  temporarily  for  educa- 
tional purposes  with  the  Board  of  Education  of  St,  Louis  City,  even 
though  the  Jefferson  Barracks  school  district  is  not  adjacent  to 
the  City  of  st,  Louis, 

Respectfully  submitted 


ARTHUR  M,  O'JtEEFE 
Assistant  Attorney  General 

APPROVED 


JTX  TAYLOR 
Attorney  General 
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SCHOOLS : Senate  Bill  No,  4,  64th  General  Assembly  repeals 

and  supersedes  Section  10574  of  Senate  Bill  N©,  100, 
64th  General  Assembly,  Senate  Bill  No,  4,  does  not 
become  operative  until  July  1,  1948, 


August  27, 


Mr,  Hubert  Wheeler,  Commissioner 
Department  of  Education 
Jefferson  City,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  request  for  an 
official  opinion,  which  reads  as  follows: 

"The  Sixty-fourth  General  Assembly  enacted 
Senate  Bill  4 and  Senate  Bill  100,  Both 
bill#  have  been  signed  by  the  Governor  — 

Senate  Bill  4 June  2 and  Senate  Bill  100 
July  7,  Section  10374,  R*  S.  1939,  waa 
included  in  Senate  Bill  4 and  Senate  Bill 
100,  Both  bille  repealed  and  reenacted  the 
same  section  but  with  different  subject 
matter.  Neither  of  these  senate  bills 
contained  an  emergency  clause.  Since  Senate 
Bill  100  is  of  later  enactment,  it  would 
appear  that  the  provisions  of  Section  10374 
in  this  act  would  take  precedence  over  the 
provisions  of  Section  10374  of  Senate  Bill  4, 

"Senate  Bill  4 contains  other  sections  deal- 
ing with  the  same  subject  matter.  Section 
10373,  R,  S.  1939,  is  changed  by  Senate  Bill 
4 to  include  instruction  in  American  history 
and  the  study  of  American  institutions. 

This  section  provides  that  the  instruction 
shall  commence  with  the  school  year  next 
ensuing  after  the  passage  of  this  act, 

"Sections  10374a,  10374b  and  10374c  are  new 
and  provide  additional  regulations  governing 
the  teaching  of  the  Constitutions  of  the 
United  States  and  the  State  of  Missouri,  with 
studies  in  American  history  and  American 
institutions,'  Nothing  seems  to  prevent  these 
sections  from  becoming  operative. 
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"Section  10374,  Senate  Bill  100  is  in  direct 
conflict  with  the  same  section  number  in 
Senate  Bill  4,  The  one  provides  that  the 
instruction  shall  begin  not  later  than  the 
opening  of  the  eighth  grade  to  an  extent  to 
be  determined  by  the  State  Board  of  Educa- 
tion*  The  other  provides  that  the  instruc- 
tion shall  begin  not  later  than  the  opening 
of  the  seventh  grade  to  an  extent  to  be 
determined  by  the  State  Commissioner  of 
Education,  Also,  Senate  Bill  100  does  not 
include  the  instruction  of  American  history 
and  American  institutions,  also  varies  in 
defining  what  institutions  shall  offer  such 
instructions, 

"I  shall  appreciate  your  advice  and  official 
opinion  for  the  administration  and  operation 
of  these  laws  in  regard  to  the  following 
questions: 

”1,  Since  Section  10374  of  Senate  Bill  4 
does  not  harmonise  with  the  same  section 
of  Senate  Bill  100  would  it.  be  repealed 
by  Implication  and  the  provisions  of 
Section  10374,  Senate  Bill  100  prevail? 

M2.  If  Section  10374  of  Senate  Bill  4 is 
nullified  by  the  same  section  in  the  latter 
enactment  Senate  Bill  100,  would  this  result 
in  nullifying  all  other  sections  enacted  in 
Senate  Bill  4 or  just  the  one  conflicting 
section? 

"3,  Since  these  laws  take  effect  September  10, 

1947  would fee  provisions  in  Section  10373, 

Senate  Bill  4,  that  they  shall  commence  with 
the  school  year  next  ensuing  after  the  pas- 
sage of  this  act,  mean  the  school  year  begin- 
ning July  1,  1948," 

Senate  Bill  No,  4 enacted  by  the  64th  General  Assembly  and 
approved  by  the  Governor,  June  2,  1947,  repealed  Sections 
10373  and  10374,  H,  S.  Mo,  1939  and  enacted  in  lieu  there- 
of five  new  sections. 
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Senate  Bill  Ho.  100  enacted  by  the  64th  General  Assembly 
and  approved  by  the  Governor,  July  7,  1947,  repealed  twelve 
section*  of  Article  II,  Chapter  72  ki,  S,  Mo.  1939  aa  amended, 
which  related  to  all  classes  of  schools  and  enacted  in  lieu 
thereof  thirteen  new  sections.  One  of  the  sections  repealed 
and  reenacted  was  Section  10374,  the  only  change  made  being 
that  the  words  "state  department  of  education”  were  substi- 
tuted for  the  words  ’’state  superintendent  of  public  schools •" 

In  order  to  present  clearly  the  difference  and  the  changes 
created  by  these  bills,  we  will  quote  Section  10373  and 
10374  as  they  will  be  if  Senate  Bill  No.  100  repeals 
Senate  Bill  Ho.  4,  and  Sections  10373,  10374,  10374a,  10374b 
and  10374c,  which  will  be  in  effect  if  Senate  Bill  Ho.  4 has 
not  been  repealed  by  implication. 

Section  10373,  R.  S.  Mo.  1939  provides: 

"In  all  public  and  private  schools  located  with- 
in the  state  of  Missouri,  commencing  with  the 
school  year  next  ensuing  after  the  passage  of 
this  section,  there  shall  be  given  regular 
couraes  of  instruction  in  the  Constitution  of 
the  Uhl ted  States  and  of  the  state  of  Missouri." 

Section  10374,  Senate  Bill  No.  100,  64th  General  Assembly  reads: 

"Such  instruction  in  the  Constitution  of  the 
United  States  and  of  the  State  of  Missouri 
shall  begin  not  later  than  the  opening  of  the 
eighth  grade,  and  shall  continue  in  the  high 
school  courses  and  in  the  courses  in  state 
colleges,  universities  and  the  education 
departments  of  state  and  municipal  institutions 
to  an  extent  to  be  determined  by  the  state 
board  of  education." 

A comparison  of  the  above  sections  with  Senate  Bill  No.  4 
will  disclose  various  conflicts  insofar  as  Sections  10373 
and  10374  are  concerned  and  for  your  convenience  we  have 
underlined  where  said  conflicts  occur: 

"Section  10373,  In  all  public  and  private 
schools  located  within  the  State  of  Missouri, 
except  privately  operated  trade  Bchools.  com- 
mencing with  th®  school  year  next  ensuing 
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after  the  passage  of  this  Aet,  there  shall  be 
given  regular  courses  of  instruction  in  the 
Constitution  of  the  United  States  and  of  the 
State  of  Missouri,  and  in  American  history, 
including  the  study  of  American  institutions. 

"Section  10374,  Such  instruction  in  the 
Constitution  of  the  United  States  and  of  the 
State  of  Missouri,  and  in  American  history. 
including  the  study  of  American  institutions, 
shall  begin  not  later  than  the  opening  of  the 
Seventh  Grade,  and  shall  continue  in  the  high 
school  courses  and  in  the  courses  in  state 
colleges  and  universities  and,  to  an  extent 
to  be  determined  by  the  State  Commissioner  of 
Education. 

"Section  10374a.  No  pupil  shall  receive  a 
certificate  of  graduation  from  any  school 
described  in  Section  10373,  unless  he  has 
satisfactorily  passed  an  examination  on  the 
provisions  and  principles  of  the 'Constitution 
of  the  United  States  and  of  the  State  of 
Missouri , and  in  American  history.  Including 
the  study  of  American  institutions. 

’’A  student  of  a college  or  university,  who, 
after  having  completed  a course  of  instruction 
prescribed  in  this  article  and  successfully 
passed  an  examination'  on  the  provisions  and 
principles  of  t he  United  States  Constitution, 
and  in  American  history,  including  the  study 
of  American  Institutions,  transfers  to  another 
college  or  university,  shall  not  be  required 
to  complete  another  such  course  or  pass 
another  such  examination  aB  a condition  prece- 
dent to  his  graduation  from  such  a oollege  or 
university,  * 

"Section  10374b.  The  wilful  neglect  of  any 
superintendent,  principal  or  teacher,  to 
observe  and  carry  out  the  requirements  of 
this  article,  shall  be  sufficient  cause  for 
dismissal  or  removal  from  his  position. 

"Section  10374c.  The  State  Commissioner  of 
Education  ahall  make  arrangements  for  carrying 
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out  the  provisions  of  this  article  and  pre- 
scribe a list  of  suitable  texts  adapted  to 
the  needs  of  the  school  and  college  grades,” 

(Underscoring  ours) 

For  the  purpose  of  this  opinion  we  will  combine  your  first 
two  questions  in  one  answer. 


If 

Senate  Bill  No.  4 being  a special  law  repeals  Section  10374. 
Senate  Bill  No.  100. 


The  first  question  to  be  determined  is  whether  in  view  of 
the  conflict  between  Senate  Bill  No.  4 and  Senate  Bill  No.  100, 
which  section  shall  prevail?  As  stated  above  Section  10374 
of  Senate  Bill  No.  100  merely  reenacts  the  old  law,  but 
changes  the  designation  as  to  who  shall  determine  the  extent 
of  the  instructions  in  the  Constitutions  of  the  United  States 
and  Missouri,  from  the  superintendent  of  public  schools  to 
the  state  department  of  education*  This  change  was  neces- 
sitated by  the  Constitution  of  1945,  \yhich  abolished  the 
office  of  state  superintendent  of  public  schools  and  vested 
control  of  public  education  in  the  state  board  of  education. 

Senate  Bill  No.  4,  however,  changes  and  broadens  the  law  , 
relating  to  the  teaching  of  the  Constitutions  and  provides 
that  American  history  including  the  study  of  American 
institutions  shall  be  taught,  which  courses  of  study  shall 
begin  a year  earlier  than  provided  for  in  the  previous  law. 

It  further  provides  that  no  pupil  shall  receive  a certifi- 
cate of  graduation  unless  he  has  passed  an  examination  in 
these  studies,  and  exempts  any  college  student  who  having 
completed  a course  and  successfully  passed  an  examination 
in  a college  or  university  thereafter  transfers  to  another 
college  or  university.  The  willful  neglect  to  carry  out 
the  requirements  of  the  act  is  made  a cause  for  dismissal 
or  removal,  and  the  state  commissioner  of  education  is 
required  to  make  arrangements  to  oarry  out  provisions  of 
the  hot. 


From  a reading  of  the  above  it  will  be  seen  that  Senate 
Bill  No.  4 goes  into  detail  and  particularities  as  to  the 
teaching  of  the  fundamentals  of  American  principles. 


4 


Mr,  Hubert  Wheeler 


Aug*  27,  1947 


The  rule  In  this  state  la  that  when  two  acta  are  passed 
at  the  same  session  of  the  legislature  which  deal  with 
the  same  subject  matter,  but  are  In  conflict  with  each 
other  to  such  an  extent  that  both  cannot  stand,  then  the 
act  that  deals  with  the  subject  matter  In  a particular  way 
repeals  the  act  which  deals  with  the  subject  generally* 

The  principle  case  in  this  regard  is  that  of  State  v.  Harris, 
537  Mo,  1052,  87  3,  W.  (2d)  1026.  We  quote  from  this  case 
extensively  because  the  facts  are  especially  apropos  and 
all  the  authorities  are  cited  therein*  The  court  said  at 
page  1029: 

"Sections  4428  and  4061  were  enacted  at  the 
same  session  of  the  legislature  in  1927, 

Laws  1927,  pp*  173,  174,  Section  4428  was 
a new  law.  Section  4061  repealed  the  former 
statute,  section  3310,  R.  S,  1919,  which 
prescribed  the  punishment  for  robbery  in  the 
first  degree,  regardless  of  how  oonsnltted, 
at  imprisonment  in  the  penitentiary  for  not 
less  than  five  years,  and  substituted  there- 
• for  the  present  provision,  to  bear  the  same 
section  number,  3310*  The  two  enactments 
were  carried  into  the  1929  revision  of  the 
statutes  as  sections  4428  and  4061,  respect- 
ively* The  legislative  steps  culminating 
in  the  passage  of  said  section  4428  were 
completed  a few  days  prior  to  the  comple- 
tion of  the  passage  of  section  4061*  Section 
4428  was  approved  by  the  Governor  April  6, 

1927,  and  sectloh  4061  April  8,  1927*  Neither 
had  an  emergency  clause * and  both  therefore 
took  effect  at  the  same  time,  ninety  days 
after  adjournment  of  the  Legislature*  The 
act  approved  April  6,  1927,  section  1-of  which 
now  appears  as  section  4428,  supra,  contained 
a second  section  repealing  *all  acts  and  parts 
of  acts  inconsistent  with  this  act*'  (Laws 
1927,  p.  174),  It  could  not,  of  course  have 
been  the  intention  of  the  Legislature  there- 
by to  repeal  section  4061,  which  was  not  then 
in  existence * If  either  act  is  to  be  treated 
as  later  than  the  other,  section  4061  would  be 
the  later  act* 

"Assuming  for  the  purpose  of  this  case  that 
section  4428  is  a valid  enactment,  we  have, 
then,  two  legislative  acts  passed  at  the  same 
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session  of  the  Legislature,  taking  effect  at 
the  same  time  and  relating  to  the  same  general 
subject*  They  should  be  construed  together 
and  if  possible  harmonized  so  as  to  give  effect 
to  each*  Gasconade. County  v.  Gordon  et  al*, 

241  Mo,  569,  581,  145  S,W.  1160,  If,  however, 
the  statutes  are  necessarily  inconsistent, 
that  which  deals  with  the  common  subject-mat- 
ter in  a minute  and  particular  way  will  pre- 
vail over  one  of  a more  general  nature. 

Gasconade  County  v,  Gordon  et  al,,  supra. 

The  rule  is  thus  stated  in  State  ex  rel. 

County  of  Buchanan  v,  Pulks  et  al,,  296  Mo, 

614,  626,  247  S.  W,  129,  132  quoting  from 
36  Cyc,  1151: 

Where  there  is  one  statute  dealing 
with  a subject  in  general  and  com- 
prehensive terms  and  another  dealing 
with  a part  of  the  same  subject  in  a 
more  minute  and  definite  way,  the  two 
should  be  read  together  and  harmonized, 
if  possible,  with  a view  to  giving  effect 
to  a consistent  legislative  policy;  but 
to  the  extent  of  any  necessary  repugnancy 
between  them  the  special  will,  prevail 
over  the  general  statute.  Where  the 
special  statute  is  later,  it  will  be 
regarded  as  an  exception  to,  or  qualifi- 
cation^ of  , the  prior  general  one:  and 
where  the  general  act  is  later,  the 
special  will  be  construed  as  remaining 
an  exception  to  its  terms,  unless  it  is 
repealed  In  express  words  or  by  neces- 
sary implication* * 

"See,  also,  announcing  the  same  rule.  State 
ex  inf.  Attorney  General  v,  Dabbs,  182  Mo, 

359,  81  S.  W.  1148;  Gllkeson  v,  Missouri  Pac. 

H.  Co.,  222  Mo.  173,  204,  121  S.  W.  138,  24  ' 

L,  R.  A,  (N.S* ) 844,  17  Ann.  Gas,  763;  State 
ex  rel,  American  Central  Ins,  Co,  v.  Gehner, 

315  Mo.  1126,  1132,  280  S,  W,  416,  418," 

While  it  is  true  that  the  rule  in  other  states  is  that 
a later  statute,  which  is  in  conflict  with  an  earlier 
statute  passed  at  the  same  session,  will  repeal  the 

earlier  statute  by  implication  (59  C.  j,  1055),  still 
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we  believe  that  the  rule  as  laid  down  in  the  Harris  ease 
is  controlling  in  Missouri  and  is  the  better  rule  as 
announced  by  the  courts  of  other  jurisdictions  and  by  text 
book  writers*  (See  58  G.  J.  1055;  50  American  Jurisprudence, 
page  564.)  Therefore,  it  is  our  opinion  that  Section  10374 
of  Senate  Bill  No.  100  enacted  by  the  64th  General  Assembly 
has  been  repealed  by  Senate  Bill  No,  4 enacted  by  the  64th 
General  Assembly* 


II* 

Senate  Bill  No*  4 not  applicable  until  school  year  begin- 
ning July  1948* 

Section  10373  provides  that  the  course  of  instructions 
therein  provided  for  shall  be  given,  "commencing  with 
the  sohool  year  next  ensuing  after  the  passage  of  this 
Act,"  The  sohool  year  by  Section  10362,  R*  S.  Mo.  1939, 
runs  from  July  1st,  of  one  year  until  July  30th,  of  the 
next* 

Senate  Bill  No.  4 was  signed  and  sent  to  the  Governor, 

May  19,  1947  and  was  approved  by  the  Governor  on  June  2, 
1947.  Since  there  was  no  emergency  clause,  the  bill  will 
go  into  effect  September  10,  1947* 

Insofar  as  this  point  Is  concerned,  it  is  necessary  to 
determine  what  Is  meant  by  the  phrase  "after  the  passage 
of  this  act."  Does  it  refer  to  the  date  of  the  original 
passage  by  the  legislature  as  opposed  to  the  approval  by 
the  executive,  or  to  the  date  that  the  act  was  approved 
by  the  Governor,  or  does  it  mean  the  date  that  the  act 
shall  take  effect? 

132  American  Daw  Reports,  page  1049  states i 

"Whether  such  expressions  as  prior  to,  or 
after,  or  at  the  time  of  the  passage,*  or 
'passing, * of  the  act  in  which  such  expres- 
sion appears  will  be  construed  literally 
or  given  a technical  meaning  seems  to  be  largely 
dependent  upon  such  factors  as  the  entire  con- 
text of  the  act)  the  surrounding  circumstances 
of  its  enactment,  that  is,  the  various  elements 
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indicating  the  intent  of  the  legislative 
body  in  using  such  language  in  the  act; 
the  relative  hardship  or  Inconvenience  which 
each  construction  would  impose  upon  those 
affected  thereby;  and  the  existence  or  non- 
existence of  constitutional  provisions  which 
would  conflict  with  a literal  construction  of 
the  enactment,  There  is  noted,  however, 
among  the  American  courts,  a pronounced  ten 
denoy  to  adopt  a technical  construction  of 
such  statutory  provisions,  in  decided  con- 
trast to  the  literal  construction  adhered 
to  in  England, " 

In  Ex  parte  Lucas,  160  Mo,  218,  61  S,  W.  218,  the  court 
had  before  it  the  construction  of  a statute  which  required 
certain  acts  to  be  performed  ninety  days  after  "approval 
of  this  Act,"  The  court  said  that  the  statement  in  the 
Act,  1,  c,  228; 

must  therefore  be  considered 
technical  terms  having  a peculiar  and 
appropriate  meaning  in  law  and  must  be 
construed  according  to  their  technical 
import,  as  is  required  by  section  4160, 

Revised  Statutes  1899,  in  construing  laws. 

That  Is,  those  words  must  be  understood 
under  the  Constitution  to  mean  ninety  days 
after  the  act  can  and  does  constitutionally 
take  effect  in  the  absence  of  a declared 
emergency," 


In  the  early  case  of  Andreyev,  St,  Louis  Tunnell  R.  Co*, 
16  Mo,  App.  299  the  court  had  before  it  a statute  whloh 
gave  a certain  lien  priority  over  all  mortgages  placed 
upon  property  "subsequent  to  the  passage  of  this  Act," 
The  court  held  that  the  act  did  not  go  into  effect  until 
ninety  days  after  its  approval  by  the  Governor  and  that 
word  "passage"  should  be  construed  as  meaning  the  time 
that  the  act  took  effect. 

In  Nichols  v,  Robinson,  277  Mo.  483,  211  S.  W,  11,  it 
will  be  noted  that  the  court  held  that  the  "passage" 
referred  to  in  an  act  included  the  approval  of  the 
Governor,  but  this  case  dealt  with  the  time  when  the  act 
was  to  go  into  effect.  It  is  not  the  same  question  as 
is  presented  in  the  instant  case  and  the  Lucas  and 
Andrews  cases  above. 
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That  the  act  should  go  Into  effect  the  first  day  of  July 
1948,  was  the  intent  of  the  legislature  is  shown  by  the 
fact  that  the  course  of  study  should  be  for  the  entire 
school  year  and  since  there  would  be  no  law  requiring 
such  a course  until  September  10,  1947,  such  a course 
could  not  be  given  for  an  entire  school  year  beginning 
July  1,  1947,  Further,  Section  10374c,  provides  that 
the  state  consul  as  ioher  of  education  shall  make  arrange- 
ments for  carrying  out  the  provisions  of  the  act  and 
shall  prescribe  a list  of  suitable  texts  adapted  to  the 
needs  of  the  school  and  college  grades.  It  is  common 
knowledge  and  a fact  of  which  judicial  notice  may  be 
taken,  that  such  arrangements  will  entail  a great  deal 
of  work  and  to  interpret  the  act  so  as  to  require  this 
work  to  be  done  in  the  space  of  little  more  than  three 
weeks  would  be,  Ha  hardship  or  inconvenience  which  # 4-  » * 
the  construction  would  impose  upon  those  affected  thereby. 

Therefore,  we  believe  the  provisions  of  Senate  Bill  No,  4 
shall  not  take  effect  until  July  1,  1948, 


CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that 
Section  10374  of  Senate  Bill  No,  100,  64th  General  Assem- 
bly relating  to  the  teaching  of  the  course  of  study  in 
the  United  States  Constitution  and  the  Missouri  Constitu- 
tion in  the  schools  of  this  state  is  repealed  by  Senate 
Bill  No,  4,  64th  General  Assembly  relating  to  the  same 
subject.  It  is  further  the  opinion  of  this  department 
that  the  provisions  of  Senate  Bill  No,  4 will  not  take 
effect  until  the  school  year  beginning  July  1,  1948, 


Yours  very  truly 


ARTHUR  M.  Q*K£KFE 
Assistant  Attorney  General 

APPRO  VKD 


E.  TAYLOR 
Attorney  General 
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AFFIDAVITS:  Army  officers  above  the  rank  of  lieutenant, 
and  Navy  officers  above  the  rant  of  ensign, 

, are  authorized  to  take  affidavits  to  a 

divorce  petition  of  persons  engaged  in  the 
military  service  of  the  United  States  outside 
l > of  this  State. 


February  5,  1047 


A 


honorable  Mara  .11  cox 
Juc.ve  of  the  Circuit  Court 
St,  Joseph,  ’ is s url 


Dear  Sir: 


f hi  s 
t o folio 


r.rill  acknowledge  your  recent  request,  hawed  on 
inp  facts : 


"A  qu.es tion  has  arisen  with  us  as  to 
whether  or  not  military  officers  can 
take  affidavits  to  divorce  petitions 
of  men  in  military  service  in  foreign 
countries. 


1 ! The  onl y p r o vi s 1 on 


Vi e f 1 ■ ; d o ;f © r able 


to  affidavits  and  acknov/1  oddments  of 
such  military  officers  are  those  found 
in  Sect  ion  1948,  c.b.f , 1039  under  the 
heading  of  * Depositions  -and  oction 
3410-3411,  Cession  Acts  1939,  under  the 
heading  of  * 0 enve y anc e s , ' 


’’ho  find  that  originally  in  the  Session 
Acts  of  191  at  page  291  these  two  pro- 
visions were  both  included  in  an  act 
entitled  'Depositions, ’ Vg  arc  not  able 
to  find  any  .direct  authority  for  the 
taking  of  affidavits  or  acknowledgments 
other  than  as  referred  to  under  these 
headings  of  ’depositions'  and  'Conveyances.' 

"Thinking  perhaps  that  you  had  had  occasion 
to  consider  this  matter  or  know  of  some 
provision  which  would  clarify  It  is  the 
occasion  for  .writing  you. 


Honorable  Ham  lYllcox 


"Would  you  be  kind  enough  to  let  us  know 
your  opinion  as  to  whether  or  not  these 
Session  Acts  are  broad  enough  to  permit 
the  takin  : of  affidavits  by  such  Hilary 
officers  other  than  pertaining  to  deposi- 
tions and  conveyances. 


"If  you  know  of  any  other  authority  for 
the  taking  of  such  affidavits  in  divorce 
petitions  by  military  officers  we  would 
be  pleased  to  have  you  give  it  to  us. 

Any  opinion,  or  information,  you  have  in 


this  matter  would  bo  greatly  appreciated 


us , 


The  only  authorization  to  take  affidavits  of  persons 
engaged  in  the  military  service  of  the  Uni tod  fltates  when  on 
duty  outside  of  this  country  is  contained  in  lections  1040, 
3410  and  3411,  Ho.  R.f,  1939.  The  revised  statutes  place 
beet ion  1948  under  the  general  heading  of  "Depositions,"  and 
Sections  3410  and  3411  under  "Conveyances. " be  think  this 
revision  has  somewhat  confused  the  original  intent  and  purpose 
of  those  sections,  and  for  ti  at  reason  we  have  examined  the 
original  bill,  .Senate  Pill  Ho.  642,  as  it  is  set  out.  In  the 
Session  Acts  of  1919,  page  291,  same  being  as  follows: 


f! 


(s. 


642.  ) > 


"DKPO-SITIOI'];) j Providing  for  Taking 
Affidavits  and  Depositions  of  Persons 
engaged ' In  Mil'  1 i ar y ■ orvl'ce . 

"All  ACT  providing  for  the  taking  of 
affidavits  and  depositions  without  this 
state  of  persons  engaged  in  military 
service  of  the  United  .States. 

1 3 SC  T I OH 

1,  Oath,  affirmations  and  commissions 
to  take  depositions  of  persons  in 
military  service. 

2.  Acknowledgments  to  deeds  by  persons 
in  military  service. 


Honorable  bam  uiloox 
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3.  Authority  of  officers  to  take  af- 
fidavits and  acknowledgments  of  . 
persons  In  military  service  and 
certificate  of  authority. 


4*  Emergency* 

” o it  enacted,  by  tho  general  Assembly 
of  tho  otatc  of  Tlissourl , as  “follows % 

"beet Ion  1.  Oath,  affirmations  and  com- 
missions to  take  depositions  of  persons 
In  military  service,  - Oaths,  affirmations 
and  commissions  to  take  the  deposition  of 
any  person  without  this  state  engaged  in 
the  military  service  of  the  United  States 
may  be  executed  before  and  by  an  officer 
in  the  said  service  above  the  rank  of 
lieutenant;  and  of  any  person  engaged  in 
the  naval  service  of  the  United  States 
before  any  officer  in  that  service  above 
the  rank  of  ensign;  and  affidavits  and 
depositions  of  such  persons  aa  taken,  if 
otherwise  taken  In  accordance  with  law, 
shall  be  received,  and  may  be  used  in  evi- 
dence, or  for  arc,  other  purpose,  in  the 
same  manner  as  if  taken  before  any  officer 
now  authorized  by  tho  laws  of  this  state 
to  administer  oaths  and  affirmations  or 
take  depositions. 


’’dec.  2,  Acknowledgments  to  deeds  by 
persons  in  military  service,  - The  deed 
of  any  person  without  this  state  for  the 
conveyance  of  real  estate  within  this 
state,  or  for  any  other  purpose,  powers  of 
attorneys,  nd  other  instruments  requiring 
acknowledgments,  may,  if  such  person  is 
engaged  in  the  military  service  of  the 
United  States,  be  acknowledged  before  any 
officer  in  said  service  above  the  rank  of 
lieutenant,  and  if  such  person  is  engaged 
in  the  naval  service  of  the  United  States 
before  any  officer  above  the  rank  of 
ensign;  and  deeds,  powers  of  attorney, 
and  other  instruments  so  acknowledged  may 
be  used  and  recorded  in  this  state  In  the 
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satae  manner  as  If  taken  >efore  any  officer 
no v>;  authorized  by  the  laws  of  this  state 
to  take  such  acknowledgments , 

"Boc,  5,  Authority  of  officers  to  take 
affidavits  and  acknowledgments  of  persons 
in  military  service  and  certificate  of 
authority*  - For  the  purpose  aforesaid, 
the  officers  above  named  shall  have  the 
same  power  and  authority  to  administer 
oaths  and  affirmations  and  take  depositions, 
affidavits  and  acknowledgments  of  persons 
in  the  .military  or  naval  service  of  the 
United  d tat os  in  accordance  with  provisions 
of  sections  1 and  2 of  this  act,  as  officers 
now  authorized  by  the  laws  of  this  state  for 
like  purposes.  The  certificates  of  the  of- 
ficers referred  to  in  sections  1 and  2 of 
their  rank  shall  be  prime  facie  evidence 
thereof, 

"dec,  4.  Emergency,  - The  fact  that  a 
large  number  of  persons  from  Missouri,  are 
now  engaged  in  the  military  and  naval 
service  of  the  United  States  creates  an 
emergency  within  the  Constitution,  and, 
therefore,  this  act  shall  take  effect  and 
be  in  force  from  the  date  of  its  passage. 

"Approved  May  26,  1919." 

Authority  for  a consideration  of  the  original  act  is 
found  in  a number  of  cases  m this  estate,  and.  in  the  case  of 
State  ex  rel.  Klein  v,  Hughes  et  al.,  173  h.V/.  (2d)  877,  l.c. 
879,  the  court  said:  * ’ 

"Relator  answers  t:  at  if  respondents 
had  looked  behind  the  face  of  the  statute 
. at  its  underlying  history,  the  fact 
would  be  indisputable  that  the  first 
alternative  is  the  one  to  be  adopted. 

And  it  cannot  be  denied  that  one  of  the 
accepted  canons  of  statutory  construc- 
tion permits  and  often  i*e  quires  an  ex- 
amination of  the  historical  development 
of  the  legislation,  including  changes 
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therein  and  related  statutes,  Crimes 
v,  Reynolds,  94  Mo,  App,  576,  5S4,  68 
S*W,  588,  590,  184  Mo,  679,  688,  83  8,b, 
1138;  state  ox  rel,  Columbia  Nat ' 1 'ank 
v,  Davis,  314  Ho,  373,  388,  884  S,N.  464 
470  (7);  Rust  v,  Missouri  Dental  Hoard, 
340  Mo,  616,  623  (1),  185  b,N.  2d  80, 

83  (1)," 


The  index  and  underlined  portions  of  the  original  act, 
supra.,  are  not  a part  of  the  title  to  this  act,  and  it  is 
this  addition,  plus  the  separation  of  the  sections  in  the 
revision  of  1919,  that  brings  about  the  confusion  or  ambi- 
guity in  their  intent  or  meaning.  The  Missouri  .'Supreme 
Court  has  held  that  in  construing'  an  act  such  additions  are 
to  bo  ignored.  In,  the  case  of  Fix  parte  Lockhart,  171  6,1 , 

(2d)  660,  l,c,  663,  the  court  said* 

"In  his  reply  brief,  petitioner  says: 

’It  will  be  noted  that  both  the  index 
of  Chapter  45  and  the  title  of  Lection 
8395  merely  entitle  it  "Local  Regula- 
tions,” yet  sunder  dubsectlon  (c)  thereof 
it  purports  to  authorize  occupation 
taxes,  etc,,  which  arc  not  expressed  in 
the  title,’  and,  therefore,  that  Lection 
is  unconstitutional  because  Article  IV, 

Lection  28,  of« the  Missouri  Constitution, 

Mo,  11,8, A,  Const,,  is  violated, 

"The  petitioner  has  evidently  confused 
the  catch  words  prefixed  by  the  compiler 
of  our  Cession  Acts,  which  are  not  parts 
of  the  title  in  a constitution  sense, 

(State  ex  inf,  Crain  v,  Moore,  339  Mo. 

492,  99  ,'V.v,  2d  17)  with  the  title  to  the 
act  found  in  Laws  of  Missouri,  1935,  p. 

294,  which  reads:  ’An  Act  to  •»  si- 

The  court  has  also  held  t vat  the  arranging  of  acts  in 
the  statute  by  the  revision  session  docs  not  oporato  to  change 
the  original  Intent  and  meaning.  In  the  case  of  Otato  ox  rei. 
Sharp  v,  Knight,  26  u.d,  (2d)  1011,  l.c,  1015,  the  court  said: 


"The  question  now  to  bo  determined,  is 
as  to  what  effect  upon  the  situation  was 
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had  when  In  1879  the  Legislature,  for 
convenience  in  arrangement  and  codifi- 
cation, placed  the  change  of  venue 
statute  in  the  chapter  dealing  with  the 
General  Code  of  Civil  Procedure. 

’’Vie  held  in  the  case  of  Burrell  Collins 
Brokerage  Co,  v.  Mew  York  Cent,  Ry,  Co, 

(Mo,  4pp , ) 219  0.9,  105,  that  sections 
1754,  1765,  1766  and  1767,  covering  the 
bringing  of  suits  against  corporations 
and  service  thereon,  appearing  in  the 
General  Code  of  Civil  Procedure,  which 
Code  does  not  apply  to  suits  in  justice 
courts  but  to  those  in  circuit  courts, 
were  applicable  to  suits  before  justices 
for  the  reason  that  prior  to  the  revision 
of  1909  these  sections  appeared  under  the 
chapter  dealing  with  private  corporations 
and  not  in  the  one  dealing  with  the  Code 
of  Civil  Procedure,  but  wore  placed  in 
the  Code  in  the  revision  of  19.09  as  a mat- 
ter of  convenience  and  codification,  citing 
Gtate  ox  rel,  v,  Gantt,  274  Mo,  490,  505, 
203  964,  The  holding  in  that  case  as 

well  as  the  Gantt  Case  is  authority  for  the 
proposition  that  tho  mere  arrangement  or 
codification  of  the  statutes  by  the  Legis- 
lature, which  under  our  Constitution  now 
takes  place  every  ten  years,  does  not 
change  the  applicability  of  a particular 
statute  as  it  stood  when  it  was  enacted. 


The  true  title  to  the  act  is,  "»Y  ACT  providing  for  the 
taking  of  affidavits  and  depositions  without  this  state  of 
persons  engaged  in  military  service  of  the  United  Gtates," 
This  title,  we  think,  is  very  clear  and  definitely  states 
that  the  act  was  intended  to  cover  all  affidavits  and  all 
depositions,  and  not  limit  the  affidavits  to  those  connected 
with  tho  taking;  of  depositions.  In  the  case  of  Graves  v, 
Purcell,  05  S,L,  (id)  643,  l,c.  547,  the  court  said; 

"In  determining  the  true  moaning  and 
scope  of  constitutional  or  statutory 
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provisions,  the  intent  and  purpose  of  the 
lawmakers  is  of  primary  Importance , This 
court  has  consistently  held  that  the  In- 
tent and  purpose  of  the  framers  of  our 
organic  law  in  providing  that  'no  bill 
shall  contain  more  than  one  subject  which 
shall  be  clearly  expressed  in  its  title' 
was  to  limit  the  subject-matter  of  the 
bill  to  one  general  sisbject  and  to  afford 
reasonably  definite  information  to  the 
members  of  the  General  Assembly  and  the 
people  as  to  the  subject-matter  dealt 
with  by  the  bill.  City  of  Kansas  v.  Payne, 

71  Mo.  159,  loc.  eit.  162}  Ltate  ex  rel. 
v.  Walker,  326  Mo.  1233,  34  8.7,  (2d)  124, 
loc.  cit.  131,  *»  «■’» 

In  construing  the  words  in  Lection  1 of  the  act,  wherein 
it  states:  "oaths,  affirmations  and  commissions  to  take  the 
deposition  * -:v  -u*  and  affidavits  aim  depositions  of  such  per- 
sons so  taken  *:>  shall  be  received  and.  may  be  used  in 
evidence,  or  for  any  other  purpose , in  the  same  manner  as  if 
taken  before'  any  officer  nov;  authorized  by  the  lav/s  of  this 
State  to  administer  oaths  and  affirmations  or  take  deposi- 
tions," (underscoring  ours)  we  have  conclude#  that  they  embrace 
affidavits  of  any  character,  except  those  concerning  real 
estate  conveyances  and  other  instruments  relating  thereto 
which  are  provided  for  in  bection  2 of  the  act. 

; action  3 of  the  act  not  only  refers  to  Section  2,  but 
as  originally  enacted  refers  to  both  Sections  1 and  2.  e 
think  the  authorization  and  powers  of  a military  officer,  as 
provided  by  bection  3,  to  take  affidavits,  oaths,  affirma- 
tions, acknowledgments  and  depositions  is  broad  enough  to 
and  does  include  affidavits  to  divorce  petitions.  Heading 
the  three  sections  of  the  bill  as  originally  enacted  together 
with  the  title,  it  seems  apparent  that  the  Legislature  in- 
tended to  vest  army  officers  above  the  rank  of  lieutenant 
and  navy  officers  above  the  rank  of  ensign  with  sufficient 
power  to  take  oaths,  affirmations,  acknowledgments  and  affi- 
davits in  any  case  whore  they  are  necessary,  in  addition  to 
the  taking  of  depositions. 

The  separation  of  these  sections  and  the  addition  of 
explanatory  indexes  or  unofficial  titles  tends  to  confuse 
the  real  intent  of  the  Legislature  and.  at  first  blush  seems 
to  limit  them  to  depositions  and  conveyances,  but  upon  a 
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consideration  of  the  definition  of  an  affidavit,  arid  the 
distinction  between  an  affidavit  and  a deposition  as  stated 
in  2 C.J.S,,  faction  1 (Affidavits),  the  revision  session 
may  not  have  boon  far*  wron^j  in  placing  foot '.on  1 of  the  act 
under  the  general  hooding  of  "Depositions"  in  the  devised 
Statutes,  2 a.J.n, , lection  1,  page  922,  provides : 


"At  common  law,  generally,  on  affidavit 
is  defined  as  being  a declaration  in 
writing,  under  oath,  sworn  to  or  affirmed 
by  the  person  making  it  before  some  per- 
son who  has  authority  to  administer  an 
oath,  or  in  words  to  the  same  effect,  & 

"Ordinarily,  in  legal  terminology,  affi- 
davits are  distinguished  from  depositions 
in  that  they  are  taken  ex  parte,  volun- 
tarily, without  notice  to  the  adverse 
party,  and  without  opportunity  for  cross- 
examination,  Go,  although  ordinarily  a 
deposition  may  be  used  in  place  of  an 
affidavit,  the  converse  of  the  proposi- 
tion does  not  follow  unless  a statute 
so  provides*  However,  when ‘and  to  the 
extent  that  affidavits  aro  Included  in 
the  term  * deposition*  used  in  its  generic 
s ens e , the  t ©rms  ’ affl d avi t ’ and  * dop ©Bi- 
tten’ may  be'  employed  synonymously. 

In  1 Am,  Jur, , Sections  2 and  3 ( Affidavits ),  pay,©  934, 
It  is  stated: 

"An  affidavit  is  any  voluntary  ex  parte 
statement  reduced  to  writing  and  sworn 
to  or  affirmed.'  boforo  some  person  legally 
authorized  to  administer  an  oath  or  af- 
firmation, It  is  made  without  notice  to 
the  adverse  party  and  without  opportunity 
to  cross-examine.  In  fact,  the  statutes 
frequently  define  an  affidavit  as  ’a 
written  declaration  under  oath,  mad©  with- 
out notice  to  the  adverse  party, ’ 


"In  common  parlance,  the  terms  ’affidavit’ 
and  ’deposition’  are  often  used  synony- 
mously; there  is,  however,  a well-defined 
distinction  between  then?  which  is  generally 


Honorable  3 cun  .ilcox 


-9 


recognized,  A.  deposition.  In  Its  more 
technical  and  appropriate  sense,  Is 
limited  to  the  written  testimony  of  a 
witness  given  in  the  course  of  a judicial 
proceeding,  either  at  law  or  In  equity, 
in  response  to  interrogatories,  oral  or 
written,  with  an  opportunity  for  cross- 
examination,  An  affidavit  is  a voluntary 
statement  made  ex  parte,  without  notice 
to  the  adverse  party  or  an  opportunity  to 
cross-examine.  Depositions,  on  tho  other 
hand,  are  taken  only  after  notice,  whereby 
the  adverse  party  is  given  an  opportunity 
to  cross-examine  the  witness  concerning 
the  subject-matter.  Moreover,  the  giving 
of  a deposition  may  bo  compelled,  so  that 
it  is  not.  In  all  instances  at  least,  a 
voluntary  statement , " 

Based  upon  these  definitions  and  distinctions,  it  seems 
that  a deposition  occupies  a position  of  greater  Import  than 
does  an  affidavit.  As  a matter  of  argument  in  support  of 
our  conclusion.  It  could  bo  said  that  .a  construction  of  this 
act  denying  the  power  of  a military  officer  to  tpko  an  af- 
fidavit to  a divorce  petition,  but  allowing  him  the  power  to 
take  depositions  or  ©vi donee  in  the  case,  would  seem  rather 
\ Inconsistent, 

. It  will  also  be  noted  that  Section  1515,  I)., 3,  Tio,  1939, 
requiring  tho  affidavit  to  a divorce  petition,  does  not 
order  or  direct  that  the  affidavit  be  made  before  or  taken 
by  any  particular  officer.  In  this  connection  Section- 1085, 
H,3.  Mo,. 1939,  provides: 

"Whenever  any  oath  or  affirmation  is  re- 
quired by  law  to  be  taken  before  a par- 
- ticular  court  or  officer,  the  same  may 

be  done  before  any  other  court  or  officer 
empowered  to  administer  oaths,  unless 
it  is  expressly  prohibited;  and  when  no 
court  or  officer  Is  named  by  whom  an 
oath  may  be  administered  or  affidavit 
taken,  the  samo  may  be  done  by  any  court 
or  officer  authorized  to  administer 
oaths . " 

,e  have  also  considered  the  case, of  Futape  v.  Gee  (fexas), 
187  3.3.  ( 3d ) 932,  in  which  the  cour^  was  construing  the 
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application  of  notarial  powers  granted  army  officers  under 
faction  1586,  Title  10*  U.fl.C.A. , and  naval  officers  under 
flection  217a-l,  Title  34,  U.n.C.A,.  The  court  ruled  that 
an  affidavit  to  a divorce  proceeding 'taken  under  the  powers 
given  officers  by  Congress  was  insufficient,  but  Texas  did 
not  have  statutes  granting  power  to  officers  to  take  the 
affidavits,  as  doos  Missouri,  and  we  think  that  case  would 
not  be  applicable. 


Conclusion, 


It  is  therefore  the  opinion  of  this  department  that 
flections  1948,  3410  and  0411,  K,5.  Mo • 1939,  authorize  and 
empower  army  officers  above  the  rank  of  lieutenant  and  navy 
officers  above  the  rank  of  ensign  to  take  the  affidavit  to 
a divorce  petition  of  persons  engaged  in  the  military  ser- 
vice of  the  United  fltntes  outside  of  this  fltate , 


Uespoctfully  submi bted. 


,0  V HD! 


9.  BKADy  PUhOAK 

Assistant  Attorney  General 


7.  T/WLofl 
Attorney  'General 


TAXATION:  10.0  tax  levied  under  Sec.  13763,  R.S.Mo.  1939,  was  valid  under 

INDEBTEDNESS:  Const,  of  1875 , and  in  addition  to  maximum  levy  authorized  by 
V v ' Sec. 11,  Art.X,  Const,  of  1875.  Such  tax  levy  for  1944,  1945  and 

\,  1946  was  a valid  and  subsisting  levy,  and  taxpayer  who  refused  to 

4 ; , pay  such  taxes  is  liable  for  taxes  and  penalties.  Repeal  of  Sec. 

/ • 13763  removed  authority  of  county  court  to  levy  such  tax  in 

/){■■  future.  Mere  irregularity  in  appointment  of  judges  of  election 

does  not  invalidate  such  election. 


April  14,  1947 


Honorable  David  W.  Wilson 
Pro  secuting  Attorney 
Lewis  County 
La  Belle,  Missouri 


Dear  Sir: 


This,  is  in  reply  to  your  letter  of  recent  date,  request- 
ing an  official  opinion  of  this  department,  and  reading  as  fol- 
lows : 


”1  am  writing  you  in  my  capacity  of  Prose- 
cuting Attorney  of  Lewis  County,  and  as  fol- 
lows : - 

"(1)  The  attached  inclosure  is  self-explana- 
tory, and  reference  to  it  will  be  made  later 
on  herein. 

"(2)  Referring  to  the  files  of  your  office 
you  will  find  a former  opinion  on  this  same 
subject-matter  addressed  to  Mr.  W.  E.  Thomp- 
son, County  Clerk,  Lewis  County,  Mo.,  under 
date  of  March  23,  1943.  However,  1 am  par- 
ticularly interested  i..  the  constitutional 
question  referred  to  in  paragraph  two  thereof; 
that  is  to  say,  did  our  election  voting  this 
indebtedness,  assuming  the  election  was  regu- 
larly held,  legally  fall  within  the  provisions 
of  section  12  of  Article  X,  Missouri  Constitu- 
tion, wherein  increased,  indebtedness  is  per- 
mitted by  a vote? 

if(3)  The  election  carried  almost  unanimously, 
and  all  tax  payers  have  paid  this  tax  each 
year,  1944,  1945,  and  1946,  except  three- tax 
payers  who  have  refused  to  pay  this  particu- 
lar tax  for  each  of  the  three  3^ears,  supra, 
and  have  required  our  County  Collector  each 
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year  to  deduct  this  particular  tax  from  their 
tax  receipts.  We  now  have  from  these  deduc- 
tions about  <‘|5000,00  delinquent,  and  of  course 
the  same  will  increase  each  year, 

”(4)  he  are  unable  to  advise  your  office  as 
to  just  what  is  these  tax- payers  position  on 
the  law  to  -support  their  refusal  to  pay  this 
tax.  About  all  they  ever  say  is  at  the  time  of 
paying  the  other  taxes  then  due,  that  this  par- 
ticular tax  is  unconstitutional.  Our  county  has 
no  bonded  indebtedness, 

“(5)  This  tax,  as  per  inclosure,  was  created 
by  a vote  of  the  qualified  voters,  over  two 
thirds  majority,  in  1943;  and  of  course  under 
our  former  State  Constitution,  and  in  compliance 
with  the  nrovisions  of  section  13763,  3*  Mo,, 

1939. 


"Queries:  (a)  Is  this  tax  legally  collectable 

under  said  section  13763,  and  section  12,  of 
Article  X,  Missouri  Constitution^ in  effect  at 
said  date? 

” (b)  What  effect,  if  any,  did  the  adoption  of 
our  new  constitution  of  February  27,  1945,  and. 

. particularly  sections  11(b),  and  11  (c),  of 
Article  X,  have  on  our  tax  as  voted  in  1943? 

"(c)  You  will  note,  as  per  inclosure,  that  citi- 
zens of  our  county  volunteered  and  served  at  the 
special  election.  Would  such  an  irregularity 
invalidate  the  election? 

"If  you  wish  additional  data  before  making  an 
opinion  answer  to  this  letter,  please  so  advise 
stating  what  desired.'1 

Your  further  letter,  in  reply  to  our  letter  of  inquiry 
reads  as  follows: 

"In  reply  to  your  letter  of  January  23,  1947, 
concerning  the  constitutionality  of  Lewis  Coun- 
ty’s special  road  tax,  Lewis  County  had  a fifty 
cent  levy  at  the-  time  the  ten  cent  special  road 
tax  was  voted,  and  has  had  a fifty  cent  levy 
every  year  since  the  vote.  The  special  road 
tax  makes  the  total  sixty  cents. 
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(!I  was  with  the  judges  of  the  county  court 
when  we  talked  to  Mr.  W,  Brady  Duncan  recent- 
ly about  this  tax.  It  is  my  understanding 
that  the  utilities  refuse. to  pay  this  tax  on 
the  grounds  that  the  levy  is  void  because  of 
the  fact  that  it  makes  a total  levy  in  excess 
of  that  allowed  under  the  constitution. M 

The  questions  to  be  answered  in  this  opinion  are: 

(1)  Is  Section  13763,  R.  3,  Mo.  1939,  a statute  which 
authorizes  the  incurring  of  indebtedness  as  authorized  by  Sec- 
tion 12  of  Article  X of  the  Constitution  of  1C75? 

(2)  Is  the  tax  authorized  by  Section  13763,  R.  3.  Mo, 

1939,  in  addition  to  the  fifty- cent  limit  on  taxation  in  Arti- 
cle X,  Section  11,  of  the  Constitution  of  1375,  and  Section 
11046,  R.  3.  Mo.  1939? 

(3)  Does  the  Constitution  of  1945  in  an  way  affect  this 

tax? 

(4)  Would  the  fact  that  citizens  of  the  county  volunteered 
and  served  at  the  election  as  judges  invalidate  the  election? 

While  the  question  of  'whether  or,  not  Section  13763,  H.  3, 
Mo.  1939,  authorizes  the  incurring  of  indebtedness  under  Sec- 
tion 12  of  Article  X of  the  Constitution  of  1375  has  never  been 
directly  ruled  by  our  appellate  courts,  the  validity  of  a simi- 
lar statute,  under  similar  constitutional  provisions,  has  been 
ruled  on  in  Kentucky,  and  the  Court  of  Appeals  there  held  the 
section  valid  and  held  that  such  a statute  authorizes  the  in- 
curring of  indebtedness. 

The  Kentucky  statute  in  question,  which  is  now  found  as 
Section  173.210,  Kentucky  Revised  Statutes,  1944,  reads  as  fol- 
lows i 

"(1)  The  fiscal  court  of  any  county  may  sub- 
mit to  the  voters  at  a special  election  to  be 
held  for  that  purpose,  the  question  of  voting 
a tax.  of  any  sum  not  exceeding  twenty  cents  on 
the  hundred  dollars  on  all  property  subject  by 
law  to  local  taxation,  for  the  'construction  of 
the  public  roads  and  bridges  of  the  county,  as  i 
the  fiscal  court  directs.  The  order  of  the 
fiscal  court  calling  the  election  shall  specify 
the  amount  of  the  tax  to  be  levied  each  year  and 
the  number  of  years  for  which  the  tax  may  be  im- 
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posed,  not  exceeding  ten  years,  and  shall 
also  provide  that  no  money  in  excess  of  the 
amount  that  can  be  raised  by  the  levy  in  any 
one  year  shall  be  expended  in  that  year. 

"(2)  The  fiscal  court  may  borrow  money  and 
issue  bonds  therefor  in  advance  of  the  col- 
lection of  the  tax  for  any  year,  but  the 
amount  borrowed  shall  not  exceed  eighty  per- 
cent of  the  estimated  tax  for  the  year.  The 
amount  of  the  tax  shall  be  estimated,  accord- 
ing to  the  assessment  and  collection  of  the 
preceding  year.  Any  money  so  borrowed  shall 
be  paid  out  of  the  money  raised  from  the  tax 
in  the  year  in  which  the  money  is  borrowed. n ■ 

The  Court  of  Appeals  of  Kentucky  said  in  Collier  v. 

Fiscal  Court,  183  Ky,  491,  1.  c.  492: 

?»  * * * At  another  election  regularly  called 
and,  held  on  the  same  day,  there  was  submitted 
to  the  voters  the  further  question:  ’Are  you 
for  a property  tax  of  20  cents  on  each  ,,'.100 . 00 
worth  of  property  in  the  county* to  be  levied 
each  year  for  ten  years,  for  the  purpose  of 
improving  or  constructing,  either  or  both, 
roads  and  bridges  of  the  county? ’ “ 

The  court  further  said,  1.  c.  493-494: 

’’Section  157a  of  the  Constitution  provides 
that:  ’The  credit  of  the  Commonwealth  may  be 

given,  pledged  or  loaned  to  any  county  of  the 
Commonwealth  for  public  road  purposes,  and 
any  county  may  be  permitted  to  incur  an  in- 
debtedness in  any  amount  fixed  by  the  county, 
not  in  excess  of  five  per  centum  of  the  value 
of  the  taxable  property  therein,  for  public 
road  pur-poses  in  said  county,  provided  said 
additional  indebtedness  is  submitted  to  the 
voters  of  the  county  for  their  ratification 
or  rejection  at  a special  election  held  for 
said  purpose,  in  such  manner  as  may  be  pro- 
vided by  law  and  when  any  such  indebtedness  is 
incurred  by  any  county  said  county  may  levy, 

In  addition  to  the  tax  rate  allowed  under  sec- 
tion 157  of  the  Constitution  of  Kentucky,  an 
amount  not  exceeding  twenty  cents  on  the  one 
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hundred  dollars  of  the  assessed  valuation 
of  said  county  for  the  purpose  of  paying 
the  interest  .on  said  indebtedness  and  pro- 
viding a sinking  fund  for  the  payment  of 
said  indebtedness.’ 

$ $ jgc  $ ijc  >;<  sjt 

wIn  1917,  the  legislature,  under  the  author- 
ity of  section  157a,  of  the  Constitution,  fur- 
ther enacted  {see  sec.  4307b-l,  vol.  3,  Ken- 
tucky Statutes),  that  the  fiscal  court  of  any 
county  of  the  state  may  submit  to  the  voters 
at  a special  election  to  be  held  for  that  pur- 
pose, the  question  of  voting  a tax  in  any  sum 
not  exceeding  20  cents  on  the  $100.00  for  the  , 
improvement  or  construction  of  the  public 
roads  and  bridges  of  the  county,  and  it  was 
pursuant  to  this  section  that  the  voters  of 
Bourbon  county  voted  the  20  cent  road  tax  men- 
tioned in  the  orders  of  the  fiscal  court.” 

The  court  further  said,  1.  c,  496-49$ i 

"The  remaining  question  is  the  validity  of 
section  4307-b.  In  attacking  the  constitution- 
ality of  this  section,  which  was  enacted  under 
the  authority  of  section  157a,  of  the  Consti- 
tution, the  argument  is  made  that  the  section 
of  the  Constitution  only  authorizes  a levy  of 
. the  20  cent  tax  for  the  purpose  of  paying  in- 
terest on  and  creating  a sinking  fund  for  the 
liquidation  of  the  indebtedness  authorized  by 
the  section,  and,  therefore,  no  p art  of  the  20 
cent  tax  can  be  used  for  any  other  purpose  than 
the  payment  of  such  indebtedness  and  interest 
thereon.  Assuming  this  to  be  true,  the  argument 
is  further  made  that  section  4307-b,  does  not 
contemplate  the  creation  of  an  indebtedness  in 
the  meaning  of  this  section  of  the  Constitution, 
and  so  its  enactment  was  not  authorized  by  the 
section. 

"Looking  again  to  section  157a  of  the  Constitu- 
tion I find  that  it  authorizes  counties  to 
create,  with  the  consent  of  the  voters,  an  in- 
debtedness for  road  purposes,  and  further  pro- 
vides that  when  such  indebtedness  is  incurred, 
there  shall  be  levied  by  the  fiscal  court  of  the 
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county,  or  the  levying  authority,  in  addi- 
tion to  the  tax  rate  allowed  under  section 
157  of  the  Constitution,  a property  tax  not 
exceeding  20  cents  for  the  purpose  of  paying 
the  interest  on  said  indebtedness  and  provid- 
ing a sinking  fund  for  the  payment  of  the 
same . 

nIt  will  be  observed  that  no  ,where  in  this 
section  is  there  any  mention  of  bonds  or  a 
bond  issue.  The  word  ’indebtedness’  is,  how- 
ever, used  four  times,  and  this  word  is  broad 
enough  to  authorize  a bond  issue  because  that 
is  an  indebtedness.  But  a county  may  create 
an  indebtedness  under  this  section  without 
issuing  bonds  in  the  form  and  manner  provided 
in  section  4307 » and  section  4307-b  authorizes 
the  creation  of  such  indebtedness  by  providing 
that  the  county  ’may  also  borrow  money  in  any 
year  in  advance  of  the  collection  of  the  tax 
for  that  year  not  exceeding  & 0 % of  the  esti- 
mated tax  and  issue  bonds  thereupon.  , . , . 

But  any  money  so  borrowed  shall  be  paid  out  of 
the  money  raised  from  the  tax  in.  the  year  in 
which  the  money  is  borrowed.  So  that  all  in- 
debtedness created  in  any  one  year  shall  be 
paid  out  of  the  fund  raised  in  that  year. ’ 

"Now,  I think  it  quite  clear  that  while  sec- 
tion 157a  contemplates  the  creation  of  an  in- 
debtedness and  the  levy  of  a tax  not  exceed- 
ing 20  cents  for  the  purpose  of  discharging 
the  indebtedness,  it  is  not  important  whether 
the.  indebtedness  so  created  is  in  the  form  of 
a bond  issue,  extending  over  a number  of  years, 
or  in  the  form  of  an  indebtedness  that  must  be 
paid  in  the  year  in  which  it  is  created.  When 
the  fiscal  court,  under  section  4307-b,  creates 
the  indebtedness  therein  authorized,  it  is  as 
much  an  indebtedness  as  would  be  bonded  in- 
debtedness that  need  not  be  paid  for  twenty- 
five  years. 

"The  provision  in  this  section  that  the  in- 
debtedness incurred  shall  not  exceed  #0 % of  the 
estimated  tax  was  inserted  for  the  purpose  of 
making  it  sure  that  the  county  might  be  able 
each  year  to  pay  in  full  the  indebtedness 
created  under  the  section  in  that  year.  I am, 
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therefore,  of  the  opinion,  that  the  enactment 
of  this  section  was  authorized  by  section 
157a,  of  the  Constitution, 

"The  legislature,  by  the  enactment  of  sec- 
tions 4307  and  4307-b,  submitted  to  the  people 
of  each  county  the  right  to  determine  for  them- 
selves whether  they  would  create  what  might  be 
called  a regular  bonded  indebtedness,  under 
section  4307 » or  what  might  be  called  an  an- 
nual indebtedness  under  section  4307-b;  or  they 
may,  if  they  choose,  create  in.  the  manner  stated 
in  these  sections  both  characters  of  indebted-- 
ness,  but' the  regular  bonded  indebtedness  has 
priority  over  the  annual  indebtedness  in  the  ap- 
plication of  the  money  raised  by  the  20  cent 
tax,  and  if  both  classes  of  indebtedness  are  in 
effect  at  the  same  time,  the  annual  indebted- 
ness cannot  'exceed  30  per  cent  of  what  will  re- 
main after  taking  care  of  the  bonded  debt*'* 

The  Court  of  Appeals  of  Kentucky  said  in  the  case  of  Hughes 
v.  Eison,  22 # S.  W.  676,  1.  c,  676-677! 

"On  April  6,  191#,  the  voters  of  Livingston 
county  had  submitted  to  them  by  the  fiscal 
court  of  that  county  the  following  question: 

"’Will  we  vote  a property  tax  in  said  county 
for  the  period  Of  ten  years  at  the  rate  of  20 
cents  on  each  one  hundred  dollars  worth  of 
property  in  said  county  subject  to  local  taxa- 
tion, the  same  to  be  used  and  applied  for  the 
improvement  and  construction  of  public  roads 
and  bridges  of  this  county.’" 

The  court  further  said,  1.  c.  67#: 

"It  will  be  observed  that  section  157a  re- 
quires the  voie  to  be  taken  on  the  amount  of 
the  indebtedness  to  be  incurred  and  not  on  the 
rate  of  taxation  to  be  levied,  while  section 
4307bl  of  the  statutes  enacted  in  pursuance 
thereof  required  both  the  rate  of  taxation  and 
the  incurring  of  the  indebtedness  to  be  sub- 
mitted to  the  voters  for  their  approval.  This 
does  not  in  any  way  affect  the  validity  of  the 
statute,  for  it  does  not  conflict  with  the  con- 
stitutional requirements,  but  only  goes  one 
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step  farther,  and  requires  the  fiscal  court 
to  take  the  people  into  its  full  confidence, 
and  let  them  know  the  maximum  rate  of  taxa- 
tion which  will  be  fixed,  and  the  number  of 
years  it  shall  run,  to  meet  the  proposed  in- 
debtedness, and  is  a wise  provision. 

"In  the  case  of  Collier  v,  Bourbon  Fiscal 
Court,  1$8  Ky.  491 , 223  S.  W.  149,  we  held 
section  4307b  constitutional  and  valid. 

"The  question  submitted  to  the  voters  of 
Livingston  county  at  the  special  election 
held  April  6,  191S,  embraced  both  the  right 
of  the  county  to  incur  the  indebtedness  and 
to  lay  a levy  of  20  cents  on  the  $100  valua- 
tion for  a period  of  10  years,  thus  comply- 
ing with  the  constitutional  provision  and  the 
requirements  of  the  statutes. 

if  if  if  if  if  if  if 

n * i,<  if  Thus,  those  who  Insist  that  a pre- 
existing indebtedness  is  necessary  to  give 
the  right  to  lay  such  tax  reason  in  a circle. 
We,  therefore,  conclude  that  the  Indebtedness 
contemplated  by  the  Constitution  and  statute 
to  authorize  the  levy  and  collection  of  the 
tax  is  such  as  the  county  or  its  fiscal  agents 
may  in  good  faith  propose  or  contemplate  and 
not  an  actual  existing  indebtedness.  This  con- 
struction of  the  statutes  430?b  and  its  sub- 
sections appears  well-nigh  irresistible.  To 
hold  that  the  Indebtedness  must  be  existent  at 
the  time  of  the  submission  of  the  question  of 
voting  a special  road  tax  would  be  to  render 
the  whole  amendment  to  the  Constitution  and 
the  statute  a nullity,  because  self-destruc- 
tive, As  there  can  be  no  indebtedness  under 
157  in  excess  of  the  income  of  the  county  for 
the  current  year  and  the  income  cannot  be  in- 
creased except  by  a special  road  tax  vote,  it 
necessarily  follows  that  no  actual  existing 
Indebtedness  is  required,  but  only  a good- 
faith  purpose  to  undertake  and  accomplish  spe- 
cified road  and  bridge  construction  or  improve- 
ment, in  order  to  warrant  the  submission  of  the 
question  of  whether  a tax  shall  be  levied  and 
the  levying  of  the  tax  if  approved  by  the 
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people.  We  so  held,  in  effect,  in  the  case 
of  Collier  v«  Bourbon  Fiscal  Court,  supra. 

J(<  # 5{<  tf 


The  reasoning  in  the  above  quoted  cases,  we  believe,  is 
applicable  to  Section  13763,  K.  S.  Mo.  1939,  and  under  such  hold- 
ing Section  13763  must  be  construed  to  be  valid  and  is  statutory 
authority  for  the  incurring  of  Indebtedness  by  a county. 

The  Supreme  Court  of  Missouri  Kn  Banc  said  in  the  case  of 
Kansas  City  Power  &.  Light  Co.  v.  Carrollton,  142  3,  w.  (2d)  849, 
1.  c.  852-853: 

"The  tax  authorized  by  Section  12,  with  the 
requisite  assent  of  the  voters,  is  in  addi- 
tion to  the  tax  authorized  by  Section  11, 

Lamar  Water  & Lt.  Co.  v,  City  of  Lamar,  128 
Mo,  188,  26  3,  . 1025,  31  S.  W.  756,  32 
L.R.A.  157.  UndeV  Section  11  the  tax  limit 
for  all  purposes,  without  a vote,  was  50 
cents,  but  the  evidence  shows  that  a levy  of 
more  than  60  cents  was  necessary  to  pay  for 
hydrant  rentals  and  street  lights  alone. 

Therefore,  the  contracts  for  hydrant  rentals 
and  street  lights  created  a yearly  debt  in 
excess  of  the  yearly  revenue  and  it  was  neces- 
sary to,  and  the  Town  did,  obtain  the  assent 
of  the  voters  to  lev}/'  an  additional  tax  under 
said  Section  12,  But  under  Section  12  the 
voters  could  not  authorize  the  creation  of 
such  a debt  or  the  levying  of  such  an  addi- 
tional tax  for  a longer  period  than  twenty 
years." 

Therefore,  the  fact  that  the  ten-cent  tax  voted  at  the  elec- 
tion held  under  authority  of  Section  13763,  R*  3.  Mo.  1939,  re- 
sults in  a total  tax  levy  in  Lewis  County  of  sixty  cents,  which 
is  ten  cents  in  excess  of  the  fifty-cent  levy  authorized  by 
Article  X,  Section  11,  of  the  Constitution  of  1875  and  Section 
11046,  R.  3.  Mo.  1939,  does  not  invalidate  the  ten-cent  levy. 

That  part  of  Section  12  of  Article  X of  the  Constitution  of 
1875  providing  that  "any  county  may  be  allowed  to  become  in- 
debted to  a larger  amount  for  the  erection  of  court  house  or 
jail,  or  for  the  grading,  construction,  paving,  or  maintaining 
of  paved,  graveled,  macadamized  or  rock  roods  and  necessary 
bridges  And  culverts  therein"  is  omitted  from  the  present  Con- 
stitution. 
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Since  the  above  quoted  provision  is  not  in  the  present  Con- 
stitution, and  since  Section  13763,  R.  S,  Mo.  1939,  provides 
an  increase  within  the  limitation  of  Section  12  of  Article  X 
of  the  Constitution  of  11*75,  said,  Section  13763  is  inconsistent 
with  the  present  Constitution, 

Section  13763  was  repealed  by  House  Bill  Mo,  731,  which 
bill  became  effective  July  1,  1946. 

Section  2 of  the  Schedule  of  the  Constitution  of  1945  pro- 
vides as  follows: 

'•All  laws  in  force  at  the  time  of  the  adop- 
tion of  this  Constitution  and  consistent 
therewith  shall  remain  in  full  force  and  ef- 
fect until  amended  or  repealed  by  the  gen- 
eral assembly.  All  laws  inconsistent  with 
this  Constitution,  unless  sooner  repealed  or 
amended  to  conform  with  this  Constitution,  / 

shall  remain  in  full  force  and  effect  until  / 

July  1,  1946,"  ( 

Since  Section  13763  was  not  repealed  before  July  1,  1946, 
by  virtue  of  Section  2 of  the  Schedule  of  the  Constitution  of 
1945,  it  remained  in  effect  until  such  date. 

Since  Section  13763  was  in  effect  until  July  1,  1946,  and 
since  the' tax  authorized  by  such  section  was  in  addition  to  the 
limitation  of  the  tax  rate  in  Section  11  of  Article  X of  the 
Constitution  of  1^75,  the  levy  of  ten  cents  by  virtue  of  the 
election  held  under  authority  of  Section  13763,  in  addition  to 
the  fifty-cent  levy  authorized  by  Section  11  of  Article  X of  the 
Constitution-  of  1&75,  was  a valid  and  subsisting  levy  for  the 
years  1944  and  1945,  and  those  taxpayers  who  refused  to  pay  such 
taxes  are-  liable  for  the  taxes  for  those  years  and  penalties 
thereon. 

Section  13763  provides,  in  part,  "provided,  that  if  the 
county  court  deems  it  advisable  they  may  issue  warrants  against 
said  tax  in  advance  of  its  collection."  Under  this  provision 
of  Section  13763,  the  county  court  of  Lewis  County  had  the  power, 
during  the  period  of  January  1,  1946,  to  June  30,  1946,  to  issue 
warrants  against  the  special  ten-cent  tax  voted  in  1943*  If  the 
county  court  of  Lewis  County  did,  during  such  period  in  1946, 
issue  warrants  against  such  tax,  such  warrants  became  contracts 
between  the  county  and  those  to  whom  the  warrants  were  issued. 

The  Supreme  Court  of  Missouri  said  in  the  case  of  State  ex 
rel,  Clark  County  v.  Hackmann,  2$0  Mo.  6C6,  1,  c.  696: 
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11  * * * The  counties  of  the  State,  in  antici- 
pation of  their  yearly  revenue,  issue  warrants 
against  such  revenue.  The  county  authorities 
know  from  the  assessed  values  and  the  tax  rates 
just  what  revenue  should  come  in  for  the  year. 

They  often  issue  warrants  up  to  the  very  limit 
of  the  anticipated  revenue,  and  these  warrants 
we  have  held  to  be  valid  obligations  of  the 
county.  This,  on  the  theory  that  the  warrants 
represent  valid  contracts  made  during  the  year, 

■j’T'grhgi  f Emphasi  s our  s . ) 

Under  this  holding  of  the  Supreme  Court,  and  since  the  con 
tracts  were  valid  when  made  by  the  county,  the  power  to  levy  a 
tax  to  pay  such  valid  claims  ox  those  to  whom  the  warrants  were 
issued  was  vested  in  the  county  court. 

If  it  were  held  that  a valid  contract  could  be  entered 
into  by  the  county,  but  that  the  county  could  not  levy  a tax 
to  pay  such  contracts  because  of  the  repeal  of  a taxing  stat- 
ute after  such  contracts  were  entered  into,  such  a holding 
would  sanction  the  impairment  of  contracts,  which  is  specifi- 
cally prohibited  by  Section  10  of  Article  I of  the  Constituion 
of  the  United  States,  which  provides,  in  part: 

,TNo  State  shall  * * * pass  any  bill  of  attain- 
der, ex  post  facto  law,  or  law  impairing  the 
obligation  of  contracts,  * * 

Therefore,  if  the  county  court  did,  between  January  1 and 
June  30,  1946,  issue  warrants  in  anticipation  of  the  ten-cent 
tax  authorized  in  the  election  of  1943,  the  levy  of  such  tax 
for  1946  was  a valid  and  subsisting  levy  for  such  year,  and 
those  taxpayers  who  refused  to  pay  such  tax  are  liable  for  the 
tax  fox*  such  year  and  penalties  thereon. 

The  repeal  of  Section  1376 3 xu  1946  takes  away  the  power 
of  the  county  court  to  levy  the  ten-cent  tax  In  1947  and.  subse- 
quent years.  By  the  repeal  of  Section  13763  in  1946,  the  power 
to  issue  warrants  in  anticipation  of  the  tax,  as  well  as  the 
power  to  levy  the  tax,  was  rendered  null  and  void,  as  Section 
13763  was  the  only  authority  the  county  court  had  for  such  ac- 
tion. 

The  fact  that  the  judges  at  the  election  held  in  1943 
volunteered  for  the  election  will  not  in  any  way  invalidate 
the  tax  levied  as  a result  of  such  election.  It  is  provided 
in  Section  13763,  R.  . Mo.  1939,  that  the  election  shall  be 
held  in  the  same  manner  that  elections  are  held  for  state  and 
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county  officers..  Section  11502,  ft.  3.  Mo.  1939,  provides  that 
political  parties  shall  submit  the  names  of  judges  to  serve  at 
elections,  and  that  the  county  court  shall  select  the  judges 
therefrom,  but  if  such  names  are  not  presented,  the  county  court 
shall  select  such  judges. 

In  this; case,  an  order  of  record  of  the  county  court  was 
made  March  1,  1943,  which  order  listed  the  judges  of  the  spe- 
cial election.  This  was  a sufficient  compliance  with  the  stat- 
ute, and  the  election  cannot  be  held  invalid  because  of  any 
alleged  irregularity  in  the  method  of  selecting  the  judges  of 
thb  election. 

The  Supreme  Court  of  Missouri,  in  discussing  irregularities 
that  will  invalidate  an  election,  in  the  case  of  Breuninger  v. 
Hill,  277  Mo.  239,  1,  c,  252,  said: 

" * * * the  lav;  governing  the  appointment  of 
judges  and  clerks  is  clearly  directory,  and 
courts  will  not  nullify  the  result  of  votes 
honestly  cast  and  counted,  although  the  stat- 
ute has  not  been  strictly  complied  with, 

(Sanders  v.  Lacks,  142  Mo.  255.)" 


CONCLUSION 


It  is  the  opinion  of  ‘this  department  that  the  tax  of  ten 
cents  on  the  one  hundred  dollars  assessed  valuation  voted  in 
Lewis  County  in  1943,  under  the  authority  of  Section 
R.  S,  Mo.  1939,  is  a valid  tax  under  the  Constitution 
and  the  Constitution  of  1945. 

It  is  further  the  opinion  this  department  that  such 
ten-cent  levy,  iri  addition  to  the  fifty-cent  levy  authorized 
by  Section  11  of  Article  X of  the  Constitution  of  1$75,  was. a 
valid  tax  for  the  years  1944,  1945  and  1946,  and  any  taxpayer 
who  refused  to  pay  such  taxes  is  liable  for  both  the  taxes 
and  penalties  thereon. 

The  power  of  the  county  court  to  levy  the  ten-cent  tax, 
authorized  by  the  election  held  under  Section  13763,  has  b en 
taken  away  by  the  repeal  of  .Section  13763,  and  such  tax  can- 
not be  levied  in  any  future  year. 

It  is  further  the  opinion  of  this  department  that  the 
manner  of  selecting  the  judges  for  the  election  held  in  Lewis 


13763, 
of  1875 
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County  in  1943  would  not  invalidate  the  tax  levied  under  such 
election. 


Respectfully  submitted, 


0,  3.  BURNS,  Jr. 

Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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Minimum  4ge  of  taxi  drivers  US  J?4.xed  tty' 
law  is  eighteen.  One  who  is  engaged  4* 
carrier  or  contract  hauler  ii-nal  :|t>sratlng  A 
taxi  under  the  definition  as  set  tjjpfiia  subsection 
(d),  Section  5720,  Laws  of  1941. 


April  17,  1947 


Honorable  Hugh  P,  Williamson 
Prosecuting  Attorney 
Callaway  County 
Fulton,  Missouri 


Dear  Sir* 

- • / • 

fhis  is  in  reply  to  your  letter  of  March  ?6,  1947,  la 
which  you  request  an  opinion  on  the  question  of  the  minimum 
age  requirement  for  persons  who  operate  taxicabs*  Said,  letter 
in  part  reads  as  follows  t 


"X  would  like  to  have  the  opinion  of  your 
deportment  upon  the  following  fact  situa- 
tion? 


HA  boy  named  George  Baumgartner  lives  in 
Kingdom  City,  Missouri,  an  unincorporated 
village  containing  perhaps  25  residents, 
located  at  the  junction  of  Highways  40  and 
54  in  Callaway  County.  This  boy  is  19  years 
of  age  and  operated  * taxicab  In  which  he 
conveys  paying  passengers  from  Kingdom  City 
to  Fulton,  Mexico  and  Coluabig,  The  City  ef 
Fulton  and  ths  city  of  Columbia  both  have 
ordinances  which  provide  that  the  operator 
of  a taxicab  'must'  be  not  less ' than  21 , f oars 
of  age*  I would  like  to  know  whether  this 
boy  can  lawfully  continue  to  operate  as  he 
ia  now  operating  without  violating  a state 
law  regarding  the  age  of  taxi  operators  or 
the  ordinance  of  the  city  of  Fulton  which 
provides  that  a taxi  driver  must  be  hot  less 
than  21  yearn  of  age. 


RX  eall  your  attention  to  Section  6447  of  the 

Missouri  Statutes  which  states  that  no  person 

under  21  shall  drive  a motor  vehicle  while  in 

use  as  a public  or  common  carrier  of  persona 

or  property*  X am  informed,  however,  by  erne 

of  our  State  Troopers  that  this  section  has  ^ 

been  modified  by  Senate-' Bill  Mo*  40  and  that  - V'M% 

by  virtue  of  such  modification,  a person  who  sM' 

is  16  years  of  age  can  driva  a taxicab'*  X am  w 
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also  informed  by  this  Trooper  that  a letter 
from  your  office  dated  February  26,  1947,  to 
Colonel  Hugh  Wagoner  states  that  such  is  the 
case. 

”1  would  like  to  be  fully  advised  about  this 
matter  as  quickly  as  possible.” 

Section  #447,  R.S.  Mo.  1939,  reads  as  follows: 

"No  person  who  is  under  the  age  of  twenty- 
one  (21)  years  shall  drive  any  motor  vehicle 
while  in  use  as  a school  bus  for  the  trans- 
portation of  pupils  to  or  from  school,  nor 
any  motor  vehicle  while  in  use  as  a public 
or  common  carrier  of  persons  or  property, 
nor  in  either  event  until  he  has  been 
licensed  as  a chauffeur  or  as  a registered 
operator.”  ; 

It  is  to  be  noted  that  Senate  Bill  No.  40,  passed  by  the 
63rd  General  Assembly,  repealed  Section  5730,  R.S.  Mo.  1939, 
amended  by  Laws  of  1941,  and  enacted  in  lieu  thereof  Section 
5730,  which  reads  in  part  as  follows: 

"Section  5730.  The  commission,  in  the 
exercise  of  the  authority  by  this  act 
vested  in  it,  to  license,  supervise  and 
regulate  all  motor  carriers  or  contract 
haulers  shall  promulgate  and  mail  or 
deliver  to  each  holder  of  a certificate 
of  convenience  and  necessity,  interstate 
permit  or  contract  hauler* s permit  here- 
under, such  safety  rules  and  regulations 
as  it  may  deem  necessary  to  govern  and 
control  the  operation  of  motor  carriers 
or  contract  haulers  over  and  along  the 
public  highways  of  this  state,  and  the 
equipment  to  be  used.  Any  such  safety 
rules  promulgated,  in  addition  to  any 
others  deemed  necessary  by  the  commission, 
shall  Include  the  following: 

”(a)  Every  motor  vehicle  and  all.  parts 
thereof  shall  be  maintained  in  a safe 
and  sanitary  condition  at  all  times# 
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"(b)  Every  driver  employed  by  motor 
carriers  or  contract  haulers  shall  be  at 
least  eighteen  years  of  age,  of  good 
moral  character,  and  shall  be  fully  com- 
petent to  operate  the  motor  vehicle  under 
his  charge." 

From  a reading  of  the  two  above  quoted  sections  it  can 
readily  be  seen  that  Section  #447,  supra,  and  Section  5730, 

Senate  Bill  No.  40,  are  in  conflict  as  regards  the  minimum  age 
requirement  for  a driver  of  a motor  carrier.  An  opinion  rendered 
by  this  office  under  date  of  July  16,  1946,  to  Mr.  Hinkle  Statler, 
said  that  these  two  statutes,  as  they  affeet  common  carriers,  are 
totally  inconsistent.  The  opinion  held  that  it  was  the  intention 
of  the  Legislature  to  change  the  minimum  age  requirement  as  it 
affected  drivers  of  common  carriers  from  twenty-one  to  eighteen, 
and  said  opinion  continued  on  page  7:  "If  their  attempt  is  to  be 
of  any  effect  it  will  be  necessary  to  construe  Section  5730,  Laws 
of  Missouri,  1945,  (Senate  Bill  No.  40)  as  repealing,  or  being  an 
exception  to,  Section  #447,  supra,  at  least  in  part."  Said  opin- 
ion then  concluded:  "Therefore,  it  is  the  opinion  of  this  depart- 
ment that  the  minimum  age  of  drivers  of  public  or  common  carriers 
is,  eighteen  years,  with  the  exception  of  drivers  of  school  busses, 
who  must  be  at  le^ast  twenty-one  years  of  age." 

Section  #372,  Laws  of  1943*  page  66#,  provides  for  the 
registration  of  chauffeurs,  and  at  subsection  (c)  says: 

"(c)  The  Commissioner  shall  also  furnish  to 
such  applicant,  without  further  charge,  a 
suitable  metal  badge  of  such  size  as  the 
commissioner  may  determine,  which  shall  bear 
thereon  the  words  * Registered  chauffeur  num- 
ber Missouri  motor  vehicle  law*  (with 

the  registry  number  inserted  thereon)  and  said 
badge  shall  be  thereafter  worn  by  such  chauffeur 
upon  his  clothing  in  a conspicuous  place  at  all 
times  when  he  is  operating  a motor  vehicle  on 
the  highways.  No  certificate  of  registration 
as  chauffeur  shall  be  issued  to  any  person  under 
the  age  of  eighteen  years,  except  as  herein  pro- 
vided below." 

Subsections  (d)  and  (e)  of  said  Section  #372  provides  for  certain 
exceptions  where  a special  chauffeur’s  certificate  may  be  issued 
to  persons  16  and  17  years  of  age.  Subsection  (f)  provides  that 
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subsections  (d)  and  (e)  shall  expire  June  1,  1945*  Therefore, 
we  see  that  this  act  as  of  today  now  provides  that  no  certificate 
of  registration  as  chauffeur  shall  be  issued  to  any  person  under 
the  age  of  eighteen  years.  Section  $367,  ft.S.  Mo.  1939,  defines 
"chauffeur,”  as  used  in  the  above  quoted  sections,  as  ***  * * An 
operator  (a)  who  operates  a motor  vehicle  in  the  transportation 
of  persons  or  property,  and  who  receives  compensation  for  such  serv 
ice  in  wages,  salary,  commission  or  fare,  or  (b)  who  as  owner  or 
employee  operates  a motor  vehicle  carrying  passengers  or  property 
for  hire,  * * 

We  feel  that  the  sections  above  quoted  defining  "chauffeur" 
and  setting  the  age  limit  for  the  certification  of  such  at  eighteen 
is  the  state  law  as  to  the  minimum  age  requirement  of  the  driver 
of  a taxicab.  As  was  stated  by  the  Court  of  Appeal  of  Louisiana 
in  Day  v.  Bush,  139  So.  42,  l.c.  44 : 

"The  Legislature,  by  paragraph  (x),  section 
2,  Act  No.  296  of  192$,  has  defined  clearly 
who  are  chauffeurs  within  the  meaning  of  that 
statute;  it  being  as  follows:  * "Chauffeurs 
or  Operators."  Any  person  who  operates  a 
motor  vehicle  in  the  transportation  of  persons 
or  property  and  who  receives  any  compensation 
for  such  services  in  wages,  commissions  or 
otherwise,  paid  directly  or  indirectly  or  who 
as  owner  or  employee  pperates  a motor  vehicle 
carrying  passengers  or  property  for  hire** 

"Of  course,  it  is  well  known  the  Legislature 
had  in  mind,  in  adopting  this  definition, 
that  class  of  operators  who  drive  jitneys  In 
the  cities  and  towns  for  hire,  and  did  not 
have  in  view  the  other  class  of  chauffeurs 
who  drive  the  cars  of  private  persons  for  a 
salary  or  other  compensation,  and  it  was  to 
this  latter  class  of  chauffeurs  that  Act  No. 

$6  of  192$  relates. 

"We  have  not  found  that  our  own  courts  have 
had  occasion  to  construe  or  define  the  word 
’chauffeur*  as  employed  in  the  192$  act. 
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The  following  quotation  from  Com*  v.  Cooper, 

37  Pa.  Co.  Gt.  R,  277,  232,  235,  cited  in 
footnote,  11  C.  J.  747*  is  apropos  of  the 
question,  to  wit:  *The  accepted  meaning 
of  the  word  "Chauffeur"  in  every  state  where 
the  term  is  used  in  a motor  vehicle  statute 
is  a paid  operator  or  employee,  and  includes 
in  it  the  idea  of  compensation  for  the  opera- 
tion of  the  vehicle.  ************" 


Section  5721,  R.S.  Mo.  1939,  was  repealed  by  House  Bill  No. 
137  of  the  63rd  General  Assembly,  and  a new  section  was  enacted 
in  lieu  thereof,  to  be  knpwn  as  Section  5721,  and  which  provides 
as  follows: 


"The  provisions  of  this  article  shall  not 
apply  to  any  motor  vehicle  of  a carrying 
capacity  of  not  to  exceed  five  persons, 
or  one  ton  of  freight,  when  operated  under 
contract  with  the  federal  government  for 
carrying  the  United  States  mail  and  when 
on  the  trip  provided  in  said  contract;  nor 
to  any  motor  vehicle  owned,  controlled  or 
operated  as  a school  bus;  nor  taxicab, 
as  herein  defined;  nor  to  motor  vehicles 
used  in  transporting  farm  machinery, 
produce,  supplies t household  goods,  or 
other,  articles  or  commodities  from  farm 
to  farm;  nor  to'  motor  vehicles  used  ex- 
clusively in  transporting  farm  and  dairy 
products~from  the  farm  or  dairy  to  a 
creamery,  warehouse,  or  other  original 
storage  or  market,  and  transporting 
Stocker  and  feeder  livestock  from  market 
to  farm  or  from  farm  to  farm  nor  to  motor 
vehicles  used  exclusively  in  the  distri- 
bution of  newspapers  from  the  publisher 
to  subscribers  or  distributors.  No  pro- 
vision of  this  article  shall  be  so  con- 
strued as  to  deprive  any  county  or  muni- 
cipality within  this  state  of  the  right 
of  police  control  over  the  use  of  its 
public  highways,  or  the  state  highway 
commission  of  the  right  of  police  control 
over  the  use  of  state  highways.  This 
article  shall  not  apply  to  trucks  used  in 
work  for  the  state  or  any  civil  subdivi- 
sion thereof." 
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The  above  article  referred  to  is  Article  $ of  Chapter  35, 

R.S.  Mo.  1939,  which  deals  with  the  powers  of  the  Public 
Service  Commission  on  transportation  of  persons  by  motpr 
vehicle.  The  definition  of  "taxicab”  as  found  in  subsection 
(d),  Section  5720,  Laws  of  1941,  page  523 > is: 

"The  term  ’taxicab,*  when  used  in  this 
article,  shall  mean  every  motor  vehicle 
designated  and/or  constructed  to  accom- 
modate and  transport  passengers,  not 
more  than  five  in  number,  exclusive  of 
the  driver,  and  fitted  with  taximeters 
and/or  using  or  having  some  other  device, 
method  or  system,  to  indicate  and  deter- 
mine the  passenger  fare  charged  for  distance 
traveled,  and  the  principal  operations  of 
which  taxicabs  are  confined  to  the  area 
within  the  corporate  limits  of  cities  of  the 
state  and  suburban  territory  as  herein  de- 
fined." 

Section  5720  (f),  Laws  of  1941,  page  524,  says: 

"The  term  ’suburban  territory, *■  when  used 
in  this  article,  means  that  territory 
extending  one  mile  beyond  the  corporate 
limits  of  any  municipality  in  this  state 
and  one  mile  additional  for  each  50,000 
population  or  portion  thereof:  Provided, 
that  when  more  than  one  municipality  is 
contained  with  (within)  the  limits  of  any 
such  territory  so  described,  motor  carriers 
operating  in  and  out  of  any  such  municipali- 
ties within  said  territory  shall  be  permitted 
to  operate  anywhere  within  the  limits  of  the 
larger  territory  so  described." 

We  are  lead  to  the  conclusion  then  that  the  vehicle  to  which 
you  refer  in  your  case  is  not  a taxicab  within  the  meaning  as 
used  in  this  article,  and  thus  does  not  come  within  the  exception 
of  Section  5721.  Therefore,  this  vehicle  must  come  within  either 
the  term  "motor  carrier,"  as  defined  in  subsection  (b),  or  the 
term  "contract  hauler,"  as  defined  in  subsection  (c),  Section 
5720,  Laws  of  1941,  page  523 * In  either  event,  whether  classified 
as  a motor  carrier  or  a contract  hauler,  said  vehicle  would  come 
within  the  regulations  of  the  Public  Service  Commission,  either  by 
Section  5723,  R.S.  Mo.  1939,  where  it  is  stated  that  the  Public 
Service  Commission  is  vested  with  the  power  and  authority  to 
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license,  supervise  and  regulate  every  motor  carrier  in  this 
state  to  fix  or  approve  the  rates,  fares,  charges,  classifi- 
cations and  rules  and  regulations  pertaining  thereto ; or  by 
Section  5727,  R.S.  Mo.  1939,  where  it  is  stated  that  it  is 
unlawful  for  any  contract  hauler,  except  as  provided  in  Sec- 
tion 5721,  to  operate  or  furnish  transportation  of  persons 
or  property,  or  both,  for  hire  over  the  highways  of  this 
state  without  first  having  obtained  from  the  commission  a 
contract  hauler* s permit. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  the 
\ minimum  age  of  taxicab  drivers  as  provided  in  subsection  (c), 
Section  3372,  Laws  of  1943,  page  663,  is  eighteen  years  of  age. 
The  boy  in  question  as  presented  by  your  case  is  not  operating 
a taxi  under  the  definition  as  set  out  in  subsection  (d).  Sec- 
tion 5720,  Laws  of  1941,  page  522,  but  instead  is  operating 
either  a motor  carrier  or  contract  hauler,  depending  on  the 
circumstances  of  the  case,  and  as  such,. in  either  event,  is 
subject  the  rules  and  regulations  of  the  Public  Service  Com- 
mission. As  provided  in  subsection  (b),  Section  5730,  Senate 
Bill  No.  40,  "Every  driver  employed  by  mqtor  carriers  or  contract 
haulers  shall  be  at  least  eighteen  years  of  age,  of  good  moral 
character,  and  shall  be  fully  competent  to  operate  the  motor 
vehicle  under  his  charge." 


Respectfully  submitted. 


Wm.  C.  COCKRILL 
Assistant  Attorney  General 

APPROVED: 


J.  E.  ¥ATt0'R 
Attorney  General 
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ROADS  AMD  BRIDGES: 

MUNICIPALITIES: 

TAXATION: 


Residents  of  municipality  within  the  boundaries 
of  special  road  districts  are  not  exempt  from 
paying  road  taxes  levied  on  property  in  such 
districts • 


July  16,  1947 


Honorable  Robert  P.  C.  Wilson,  III 
Prosecuting  Attorney 
Platte  County 
Platte  City,  Missouri 
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Dear  Sir* 

This  Is  in  reply  to  your  letter  of  recent  date  wherein 
you  request  an  opinion  from  this  department  on  the  question 
of  whether  or  not  persons  residing  within  the  corporate  limits 
of  towns  and  villages,  which  are  located  within  a special 
road  district,  are  exempt  from  paying  the  road  and  bridge 
taxes  Imposed  on  the  property  In  the  special  road  district. 


From  the  letter  which  is  attached  to  your  request,  and 
which  letter  was  written  by  Mr,  Stanley  G*  Patterson  of  the 
film  of  Patterson,  Chastain,  Cowherd  & Smith,  it  appears  that 
the  residents  of  a village  which  is  located  in  a special  road 
district  are  contending  that  they  are  exempted  from  the  pay- 
ment of  the  taxes  Imposed  for  road  and  bridge  purposes  In  the 
special  road  district  in  which  such  village  is  located.  This 
letter  refers  to  Section  8682,  R,  S*  Mo,  1959.  On  account 
of  this  reference,  we  will  assume  that  the  road  district 
under  consideration  was  created  under  the  provisions  of  Arti- 
cle 10 j Chapter  46,  R*  S.  Mo.  1939. 

Section  8673,  R.  S.  ‘Mo.  1939,  which  is  the  first  section 
in  the  foregoing  article,  was  repealed  and  reenacted.  Laws 
of  Missouri  1945,  page  1494.  This  section  reads  as  follows: 

territory  not  exceeding  sight  miles 
square,  wherein  is  located  any  city, 
town  or  village  containing  less  than  one 
hundred  thousand  inhabitants , may  be  or- 
ganised as  hereinafter  set  forth  into  a 
special  road  district $ Provided,  however. 
the  provisions  of  this  section  shall  not 
apply*  to  counties  under  township  organi- 
zation or  to  class  case  counties." 

Section  8691  of  the  same  act,  Lswb  of  Missouri  1945,  page 
1495,  provides  as  follows* 
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°In  all  counties  in, this  state  where  a 
special  road  district,  or  districts,  has 
or  have  been  organized,  or  where  a special 
road  district,  or  districts,  may  be  organ- 
ized under  this  article,  and  where  money 
shall  be  collected  for  ro%d  and  bridge 
purposes  under  the  provisions  of  Section 
8527  upon  property  within  such  special 
road  district,  or  districts,  or  where 
money  shall  be  collected  for  pool  bll- 
lard  table  licenses  upon  any  business 
within  such  special  road  district,  or  dis- 
tricts* the  county  court  shall,  as  such 
taxes  or  licenses  are  paid  and  collected, 
apportion  and  set  aside  to  the  oredit  of 
such  special  road  district,  or  districts, 
from  which  said  taxes  were  collected, 
four-fifths  of  such  part  or  portion  of 
said  road  and  bridge  tax  so  arising  from 
and  collected  and  paid  upon  any  property 
lying  and  being  within  any  aucla  special 
road  district,  or  districts,  and  also  one- 
half  of  the  amount  collected  for  pool  and 
billiard  table  licenses  so  collected  from 
such  business  oarried  on  or  conducted 
within  the  limits  of  such  special  road 
district;  and  the  county  court  shall,  upon 
application  by  said  commissioners  of  such 
special  road  district,  or  districts,  draw 
warrants  upon  the  county  treasurer,  pay- 
able to  the  coramlss loners  of  such  special 
road  district,  or  districts*  or  the  treas- 
ury thereof,  for  four-fifths  of  such  part 
or  portion  of  said  road  and  bridge  tax  so 
collected  upon  property  lying  and  being 
within  such  special  road  district,  or  dis- 
tricts, and  also  one-half  of  the  amount 
collected  for  pool  and  billard  table  licenses 
so  collected  from  such  business  carried  on 
or  conducted  within  the  limits  of  such  spe- 
cial road  district,  or  districts,0 


This  section.  It  will  be  seen,  makes  provision  for  the 
division  and  distribution  of  the  taxes  collected  for  road 
and  bridge  purposes  In  such  special  road  districts.  It  will 
be  noted  that  this  section  refers  to  the  taxes  collected 
under  Section  8527-*  The  taxes  collected  under  Section  8527 
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are  authorized  by  House  Committee  Substitute  for  House  Bill 
No#  784,  Laws  of  .Missouri  1945,  page  1479,  This  sootion 
reads  as  follows s 

°In  addition  to  other  levies  authorized 
by  law,  the  county  court  in  counties  not 
adopting  an  alternative  form  of  government 
and  the  proper  administrative  body  in 
counties  adopting  an  alternative  form  of 
government,  in  their  discretion  may  levy 
an  additional  tax,  not  exceeding  thirty- 
five  cents  on  each  one  hundred  dollars 
assessed  valuation,  all  of  such  tax  to  be 
collected  and  turned  into  the  county 
treasury,  v/hore  It  shall  be  known  and 
designated  as  ‘The  Special  Road  and  Bridge 
Fund’  to  be  used  for  road  and  bridge  pur- 
poses and  for  no  other  purpose  whatever; 
provided,  however#  that  all  that  part  or 
port' ion  of  said  tax  which  shall  arise 
from  and  be  collected  and  paid  upon  any 
property  lying  and  being  within  any  spe- 
cial road,  district  shall  be  paid  into  the 
county  treasury  and  four-fifths,  of  such 
part  or  portion  of  said  tax  so  arising 
from  and  colled tod  and  paid  upon  any  pro- 
perty lying  and  being  within  any  such 
special  road  district  shall  be  placed  to 
the  credit  of  such  special  road  district 
from  which  it  arose  and  shall  be  paid  out 
to  such  special  road  district  upon  warrants 
of  the  county  court,  in  favor  of  the  com- 
missioners or  treasurer  of  the  district  as 
the  case  may  be;  Provided  further#  that  the 
part  of  said  special'" 'road  anu  "Bridge  tax 
arising  from  and  paid  upon  property  not 
situated  in  any  special  road  district  and 
the  one-fifth  part  retained  In  the  county 
treasury  may,  in  the  discretion  of  the 
county  court,  be  used  in  improving  or  re- 
pairing any  street  in  any  incorporated 
city  or  village  in  the  county,  if  said 
street  shall  form  a part  of  a continuous 
highway  of  said  county  leading  through  such 
city  or  village*” 

\ 

From  a reading  of  these  two  sections  of  tho  statutes,  it 
will  be  "seen  that  the  lawmakers  have  not  exempted  tho  property 
owners  of  towns  and  villages  from  the  payment  of  the  taxes  for 
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the  special  road  and  bridge  fund  which  are  levied  upon  the 
property  in  the  special  road  district,  The  provisions  of 
these  two  sections  Would  seem  to  be  In  conflict  with  the  pro- 
visions of  Section  7252,  R,  S.  Mo.  1939,  which  reads  as  fol- 
lows % 

HA11  persons  residing  within  the  corporate 
limits  of  such  towns  shall  be  exempt  from 
working  on  roads  without  the  corporate 
limits  of  said  towns,  and  from  paying  tax 
or  fine  relating  to  the  same  can  property 
within  such  corporate  limits *w 

This  latter  section  seems  to  be  authority  for  exempting 
the  residents  of  a city  or  village  which  Is  situated  in  a 
special  road  district  from  paying  road  and  bridge  taxes  on 
property  within  such  city  limits.  However,  from  an  examina- 
tion of  the  history  of  said  Section  7252,  it  will  be  found 
that  this  act  was  in  the  Law3  of  1855,  page  1526.  At  the 
time  this  act  was  in  effect  in  1855,  Chapter  137,  R.  S,  Mo, 
1855,  was  also  in  effect*  This  chapter  related  to  roads  and 
bridges*  Section  46,  R.  S.  Mo*  1855,  at  page  1376,  required 
able-bodied  male  Inhabitants  of  a road  district  to  work  on 
county  roads.  . 

Section  47  of  the  same  act  Imposed  a f2,00  poll  tax  on 
such  persons  and  also  a road  tax  of  not  more  than  30  per  cent 
of  the  state  tax*  Section  50  of  said  act  authorized  such 
male  parsons  to  work  out  a portion  of  thoir  poll  tax.  The 
poll  tax  law  was  amended  from  time  to  time  and  reenacted  in 
the  statutes  up  until  1937,  when  it  was  repealed  outright. 

Laws  of  Missouri  1937,  page  440,  The  provisions  of  Section 
47,  supra,  providing  for  the  payment  of  not  more  than  30  per 
cent  of  the  state  tax  for  road  purposes,  has  long  since  been 
repealed  and  revenue  for  road  and  bridge  purposes  In  special 
road  districts  is  raisod  under  the  provisions  of  Section  8527,^ 
supra.  Therefore,  since  the  act  authorizing  the  imposition 
of  tho  poll  tax  and  the  tax  of  not  more  than  30  per  cent  of 
the  state  tax  has  been  repealed,  then  the  provisions  of  Sec- 
tion 7252,  supra,  would  be  obsolete  and  of  no  force  and  effect. 
While  this  section  has  not  been  expressly  repealed,  we  think 
this  is  a case  in  which  a repeal  of  an  earlier  statute  by  a 
later  statute  by  Implication  would  be  applicable.  A rule  of 
statutory  construction  which  would  be  applicable  here  is 
stated  by  the  Supreme  Court  in  State  ex  pel*  Wells  vs.  Walker, 
34  S.W*  (2d)  124,  at  l*c*  129* 
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HIt  was  properly  said  In  the  Rutledge 
Case  that  repeals  by  implication  are  not 
favored;  *•  # s •»  * «■  # However,  repeals 
by  implication  occur  when  there  Is  a to- 
tal repugnance  .between  the  later  and  the 
earlier  statute*  * ■»  * ” 

Applying  tliat  rule  here,  we  think  there  is  a total  repug- 
nance between  the  1945  acts  hereinbefore  referred  to  and 
Section  7252,  R.  S.  Mo*  1959,  and  that  the  provisions  of  said 
Section  7252,  insofar  as  they  are  repugnant  to  the  provisions 
of  the  1945  acts  are  repealed  by  implication*  That  bolng  the 
case,  then  all  of  the  property  owners  in  a special  road  dis- 
trict, whether  they  reside  in  a city  or  in  a rubai  section, 
are  subject  to  the  taxes  imposed  for  the  special  road  and 
bridge  fund  in  such  district*  It  appears  from  said  Section 
0527  that  the  lawmakers  have  left  it  to  the  discretion  of  the 
county  court  as  to  how  much  of  the  one-fifth  part  of  the 
special  road  and  bridge  fund  taxes  that  It  will  use  in  im- 
proving or  repairing  the  stroets  in  any  Incorporated  city  or 
village  in  the  county* 

Section  8683,  R,  S.  Mo,  1939,  which  relates  to  the  expen- 
ditures of  road  funds  by  the  board  of  commissioners,  reads 
as  follows i 

HSaid  board  shall  have  authority  to  expend 
' not  more  than  one-fourth  of  the  revenue 

which  may  now  or  which  may  hereafter  be 
paid  into  Its  treasury  for  the  purpose  of 
grading  and  repairing  any  roads  or  streets 
within  the  corporate  limits  of  any  city 
within  said  special  road  district  in  con- 
formity with  the  established  grade  of  said 
roads  and  streets  in  said  cities  and  for 
the  purpose  of  constructing  and  maintain- 
ing macadam,  gravel,  rock  or  paved  roads 
or  streets  within  the  corporate  limits  of 
any  city  within  the  said  special  road  dis- 
trict in  conformity  with  the  established 
grade  of  said  roads  and  streets  in  said 
' city#  Provided,  tliat  no  part  of  the  rev- 
enue of  any  special  road  district  In  this 
state  be  expended  outside  of  the.  county 
in  which  such  special  road  district  is 
situated*” 
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This  section  and  Section  8527,  supra,  support  our  conclu- 
sion that  the  lawmakers  have  intended  that  all  of  the  property 
in  a special  road  district  bo  taxed  for  the  special  road  and 
bridge  fund  tax,  We  make  this  statement  because  of  the  fact 
that  the  provisions  of  these  two  sections  authorize  expendi- 
ture of  some  of  the  tax  money  for  the  purpose  of  grading  and 
repairing  roads  or  streets  within  the  corporate  limits  within 
any  city  In  such  special  road  district. 


CONCLUSION 


From  the  foregoing.  It  is  the  opinion  of  this  department 
that  the  Inhabitants  of  any  town  or  village  which  Is  located 
within  a special  road  district  organized  under  Article  10, 
Chapter  46,  R»  3*  Mo.  1939,  are  liable  for  the  payment  of  the 
taxes  levied  for  the  special  road  and  bridge  fund  in  the  dis- 
trict, and  that  It  Is  discretionary  with  the  board  of  commis- 
sioners of  the  special  road  district  as  to  what  portion  of 
such  taxes  will  be  spent  for  grading  and  repairing  the  roads 
in  such  towns  and  villages,  provided  they- expend  not  in  ex- 
cess of  one-fourth  of  the  road  and  bridge  fund  taxes  for  that 
purpose , 

Respectfully  submitted. 


TYRE  W,  BURTON 
Assistant  Attorney  General 


APPROVED! 


TTeZ  TtitLQR 
Attorney  General 
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COUNTY  CLERK 
COST*£/../ 


«' 


: / Cost  deposits  in  eases  in  which  costs  are  unclaimed 
' J -should  be  turned  over  to  the  eounty  treasurer  by  the 
eireuit  clerk.  Cost  deposits  in  eases  in  which  there 
is  an  insufficient  amount  to  fully  pay  all  those 
entitled  thereto  should  be  distributed  pro  rata. 


July  19,  1947 


FILED 


Honorable  Robert  P.  C 
Prosecuting  Attorney 
Platte  County 
Platte  City,  Missouri 


*'7/ 

,/ilson  III  / ? 


Dear  Sir: 

A 


This  is  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department,  and  reading  as  follows: 

1 "I  am  writing  this  request  for  opinion  at  s 

the  instance  of  Mr.  Fred  R.  Rollins,  Circuit 
Clerk  of  Platte  County,  Mo. 

"On  January  1,  1943/  Mr*  E.  R.  Clarke,  the 
predecessor  of  Mr.  Rollins,  reported  and 
paid  over  to  Mr>  Rollins  the  amount  x>f 
t'442.32,  representing  ’Open  Items1,  Mr, 

Rollins  still  Molds  that  sum.  Is  it  his 
duty  to  pay  that  stun  over  to  the  County 
Treasurer  as  provided,  in  Lection  13446, 
ft,  d.  Mo,  1939?  If  not,  what  shall  he  do 
with  it? 

"Further,  on  January  1,  1943,  Mr,  Clarke  re- 
ported and  turned  over  to  Mr,  Rollins  the 
sum  of  £600,63 , representing  cost  deposits 
in  various  cases,  Mr.  Rollins  still  holds 
that  sum.  Is  it  his  duty  to  pro  rate  the 
costs  in  each  of  the  reported  cases  remain- . 
irig  cases  and  certify  same  to  the  County 
Treasurer  to  be  paid  out  by  him  as  provided 
in  Sections  13447  and  13443  R*  3.  .Mo,  1939? 

If  not,  what  shall  he  do  with  the  sum?" 

) 

We  are  also  in  receipt  of  a letter  you  wrote  in  answer  to 
our  letter  of  inquiry,  in  which  you  state  that  the  ^4-42. 32 
"Open  Items  s represents  money  deposited  as  costs  in  suits  in 
which  there  is  sufficient  money  to  pay  the  costs  of  such  suits, 
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and  that  the  $600*63  represents  moneys  which  were  deposited  In 
various  cases  which  have  been  finally  decided  and  in  which 
there  is  insufficient  money  to  pay  the  entire  costs  of  the  cases* 

Section  13446,  R*  S.  Mo*  1939,  provides  as  follows: 

,fIt  sliall  be  the  duty  of  each  sheriff,  mar- 
. shal,  coroner,  clerk  of  the  courts  of  record, 
and  other  officers,  on  the  first  day  of 
January  and  the  first  day  of  July  in  each 
year,  to  pay  over  all  fees  in  their  hands  be- 
longing to  others  to  the  treasurer  of  the 
county,  with  the  name  and  amount  belonging 
to  each  person,  date  when  collected  and  in 
what  case,  taking  from  the  treasurer  dupli- 
cate receipts  therefor,  one  of  which  the  of- 
ficer shall  file  with  the  clerk  of  the  county 
court,  who  shall  immediately  charge  the  trea- 
surer with  the  same 4 n '} 

Under  the  provisions  of  this  section,  the  circuit  clerk 
should  pay  to  the  treasurer  of  the  county  the  $442*32  which  was 
turned  over  to  him  by  his  predecessor* 

With  regard  to  the  payment  of  the  $600*63  which  was  de- 
posited in  the  cases  ana  in  which  there  is  insufficient  money  to 
pay  the  entire  costs  of  such  cases,  we  are  enclosing  an  excerpt 
from  an  official  opinion  of  this  department  rendered  under  date 
of  May  22,  1939,  to  Hon*  4ohn  L*  dhort,  Circuit  Clerk  of  Hay 
County*  The  conclusion  reached,  in  that  opinion,  we  believe,  is 
decisive  of  the  disposition  to  be  made  of  the  $600*63* 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  sum  of  $442*32 
turned  over  to  the  present  circuit  clerk  by  his  predecessor  in 
office,  which  represents  cost  deposits  in  cases  in  which  there  is 
sufficient  money  deposited  to  pay  all  costs,  should  be  turned 
over  by  the  circuit  clerk  to  the  treasurer  of  the  county* 

The  cost  deposits  amounting  to  $600*63,  which  v/ere  deposited 
in  cases  which  have  been  fully  decided  and  in  which  there  is  an 
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insufficient  amount  to  pay  the  entire  costs  of  the  cases,  should 
be  paid  pro  rata  to  the  persons  entitled  thereto. 


Respectfully  submitted, 


C.  D.  BURNS,  Jr. 

Assistant  Attorney  General 


APPROVED: 


y ; ’ wirLrri  — — 

Attorney  General 
CBBsHR 


< 


EXCERPTS 


From  Opinion  rendered  to  Hon.  John  X.  Ohort , Circuit 
Clerk  of  Ray  County, . Richmond,  Missouri,  under 
date  of  May  22,  1939. 


’'P.d..  Where  the  Clerk  prorates  the  amount 
that  he  has  and  cannot  collect  the  full 
amount  should  the  proration  include  all 
parties  who  are  entitled  to  a fee  or  use 
the  amount  collected  for  officers  of  the 
court  only." 


^ 5V 


"In  your  next  question  you  ask  whether  a clerk 
when  he  cannot  collect  the  full  amount  of  costs  should 
pro  rate  the  amount  he  does  have  on  hand  with  all  of  the 
parties  entitled  to  fees*  It  is  our  opinion  that  the 
clerk  should  pro  rate  such  funds  among  all  parties  en- 
titled to  fees*  including  yourself,  the  sheriff * wit- 
nesses  and  jurors*  There  is  no  statute  in  this  state 
Which  gives  any  of  these  persons  a prior  claim  to  any 
of  the  deposits  on  hand  or  amounts  collected  for  the 
payment  of  posts.  Ivone  of  the  appellate  courts,  as 
far  as  we  have  been  able  to  determine  have  ever  passed 
on  this  question,  but  since  the  law  does  not  give  any 
prior  claim  to  any  of  such  parties,  it  is  only  equitable 
and  fair  that  the  same  should  be  pro  rated. 

Respectfully  submitted , 

J.  F.  ALLLBACH 

Assistant  Attorney  General 

APPROVED: 


V/.  J.  BURKS 

(Acting)  Attorney  General 
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ACCOUNTANCY:  Certificate  of  public  accountant  may  not  be 
BOARD  OP:  issued  if  application  is  not  made  before 

January  1,  1946,  or  more  than  one  year  after 
honorable  discharge  even  if  applicant  possesses 
all  other  requirements  of  Section  14911 j* 


September  2,  1947 


Mr,  D.  P.  Williams,  Secretary 
Missouri  State  Board  of  Accountancy 
1807  Boatmen* a Bank  Building 
St*  Louis  2,  Missouri 


Dear  Sirs 


This  department  is  in  receipt  of  your  request  for  an 
official  opinion  which  reads  as  follows? 


"The  Missouri  State  Board  of  Accountancy 
desires  to  have  your  opinion  on  the  ques- 
tion involving  the  administration  of 
Section  14, 911 j of  the  Revised  Statutes 
of  Missouri*  This  section  provides: 


”A  certificate  as  a public  accountant 
shall  be  issued  by  the  Board  to  each 
individual  who 


H Makes  due  application  to  the  Board 
before  January  1,  1946  and  presents 
satisfactory  evidence  that  he  was 

”{1)  Maintaining  an  office  in  this 
State  for  the  practice  of  public  ac- 
countancy on  his  own  account  on 
November  23,  1943,  and  has  been  in 
continuous  practice  during  the  whole 
or  major  portion  of  the  regular  business 
hours  of  each  day  as  a public  accountant 
in  the  State  since  that  time;  or 

n(2)  That  on  November  23,  1943,  he  was  in 
responsible  charge  of  accounting  engage- 
ments as  an  employed  member  of  the  staff 
of  a certified  public  accountant  or  ac- 
countants, or  of  a public  accountant  or 
accountants,  or  of  a firm  or  partnership 
of  certified  public  accountants,  or  of 
a firm  or  partnership  of  public  account- 
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ants*  or  of  a corporation,  including 
an  agricultural,  nonprofit  association, 
lawfully  engaged  in  the  practice  of 
public  accountancy  in  this  State. 

’’Section  14,911 j malces  the  following  provision 
for  filing  by  Individuals  who,  oh  November  23, 

1943,  were  in  the  service  with  the  armed  forces: 

"Individuals  who,  on  November  23,  1943, 
were  in  the  service  with  the  armed  forces 
of  the  United  States,  or  it  allies,  if 
otherwise  qualified,  may  file  applications 
under  either  subparagraphs  (a)  or  (b) 
hereof,  at  any  time  within  twelve. months 
after  date  of  honorable  discharge  from  such 
service 

"The  propositions  which  we  wish  to  submit  to  you  for 
ruling  are  the  following: 

"1,  If  the  Board  receives  an  application  after  ^ 
January  1,  1946,  from  an  individual,  and  the  Board 
determines  that  such  individual  meets  all  other 
requirements  set  out  in  the  section  for  the  is- 
suance of  a public  accountant  certificate,  may  the 
Board  grant  to  such  person  a certificate  as  a 
public  accountant  notwithstanding  the  fact  that  due 
to  neglect,  excusable  or  not,  such  person  did  not 
*PPly  lor  such  certificate  before  January  X,  1946? 

"2*  If  the  Board  receives  an  application  from  an 
individual  who,  on  November  23,  1943,  was  in  the 
service  of  the  armed  forces,  dfter  one  year  from 
the' date  of  such  individual »s  honorable  discharge 
from  the  armed  forces,  and  the  Board  determines 
that  such  individual  meets  all  other  requirements 
set-out  in  the  section  for  the  Issuance  of  a 
public  accountant  certificate,  may  the  Board  grant 
to  such  person  a certificate  as  a public  account- 
ant notwithstanding  the  fact  that  due  to*  neglect, 
excusable  or  not.  Such  person  did  not  apply  for 
such  certificate  within  twelve  months  after  date 
of  honorable  discharge? 

"Your  early  reply  will  be  appreciated." 


J 
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Section  14911 j,  Laws  of  Missouri  1945,  page  61,  provides 
as  follows* 

MA  certificate  as  public  accountant  shall  be 
issued  by  the  Board  to  each  individual  who* 

n (a)  Makes  due  application  to  the  Board 
before  January  1,  1946,  and  presents  satis- 
factory evidence  that  he  was  malntai  ning  an 
office  in  this  State  for  the  practice  of 
public  accountancy  on  his  own  account  on 
November  23,  1945,  and  has  been  in  continuous 
practice  during  the  whole  or  a major  portion 
of  the  regular  business  hours  of  each  day,  as 
a public  accountant  in  the  State  sinoe  that 
time;  or 

M(b)  Makes  due  application  to  the  Board 
before  January  1,  1946,  and  presents  satis- 
factory evidence  that  on  Nobember  25,  1945, 
he  was  in  responsible  charge  of  accounting 
engagements  as  an  employed  member  of  the 
staff  of  a certified  public  accountant  or 
accountants,  or  of  a public  accountant  or 
accountants,  or  of  a firm  or  partnership  of 
certified  public  accountants,  or  of  a firm 
or  partnership  of  public  accountants,  or  of 
p corporation,  including  an  agricultural 
non-profit  association,  lawfully  engaged  in 
the  practice  of  public  accountancy  in  this 
State, 

"The  Board  shall  require  the  same  information 
from  each  applicant  for  a public  accountant 
registration  certificate  that  it  requires 
from  an  applicant  for  a certificate  as  a 
certified  public  accountant.  Applicants  for 
public  accountant  registration  certificates 
shall  comply  with  all  applicable  require- 
ments of  this  Act  and  of  the  rules  enacted 
thereunder. 

"individuals  who,  on  November  25,  1945,  were 
in  service  with  the  armed  forces  of  the  United 
States,  or  its  allies,  if  otherwise  qualified. 


Mr.  D.  P.  Williams 


September  2,  1947 


may  file  applications  under  either  sub- 
paragraphs  ( a ) or  (b)  hereof,  at  any  time 
within  twelve  months  after  date  of  honorable 
discharge  from  such  servicej  and  their  statue, 
at  the  date  of  entry  into  such  service,  shall 
be  conclusively  deemed  to  be  and  treated,  for 
the  purposes  hereof,  as  the  status  on  November  23, 
1943,  of  all  such  individuals.  As  to  such  indi- 
viduals, the  requirement  of  continuous  practice 
in  sub-paragraph  (a)  shall  not  be  applicable*” 

A reading  of  the  above  act  discloses  that  an  indi- 
vidual who  on  November  23,  1943  was  engaged  in  t he  prac- 
tice as  a public  accountant  may  be  issued  a certificate 
as  a public  accountant,  if  he  makes  application  to  the 
board  before  January  1,  1946*  Further,  a person  who 
was  in  the  armed  forces  of  the  United  States  or  its  allies 
on  November  23,  1943,  may  file  an  application  at  any  time 
within  twelve  months  after  date  of  honorable  discharge 
from  such  service* 

The  rule  as  to  statutes  which  set  forth  a time  limitation 
for  the  performance  of  a duty  or  the  acquisition  of  a 
privilege  by  private  individuals  is  given  in  59  Corpus 
Juris,  page  1079  as  follows*  ,l 

” # # * ■»  * * •*  *3o  under  statute^  conferring 
privileges  on  private  individuals  for  a certain 
period  of  time,  such  privileges  cannot  be  exer- 
cised after  the  lapse  of  the  time  allowed*” 

As  was  said  in  Bryant  v*  Aentucky  Lumber  Company,  144  Ky, 
755,  139  S*  W.  1089,  1,  c.  1091: 

”The  rule  is  that  under  statutes  conferring 
privileges  on  private  individuals  for  a 
certain  period  of  time  the  privilege  cannot 
be  exercised  after  the  time  allowed*  36  Gyc* 

1160;  Black  on  Interpretation  of  Laws,  359;  26 
Am*  & Lng*  Lncy*  of  Law,  691,  and  cases  cited*” 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  the 
Missouri  State  Board  of  Accountancy  under  Section  14911 j. 
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Laws  of  Missouri  1945,  page  12,  may  not  issue  a certificate 
of  public  accountant  to  an  individual  who  makes  application 
after  December  31,  1945,  even  though  the  Individual  possesses 
the  requirements  set  out  in  said  section* 

It  is  further  the  opinion  of  this  department  that  the  board 
may  not  under  Section  14911 j,  Laws  of  Missouri  1945,  page  62, 
Issue  a certificate  of  public  accountant  to  a member  of  the 
armed  forces  who  makes  application  for  a certificate  more 
than  one  year  after  the  date  of  such  individual's  honorable 
discharge  even  though  the  applicant  possesses  the  require** 
ments  set  out  in  said  section* 


Respectfully  submitted 


ARTHUR  M.  0* KEEFE 

Assistant  Attorney  General 


APPROVED: 


37'iE,  .TAYLOR 
Attorney  General 


BOARD  OP  ACCOUNTANCY:  Governor  may  make  recess  appointments 

of  members;  members  qualify  on  the 
date  the  required  oath  is  taken. 


October  17,  1947 


i'lr*  D,  P,  Williams,  Secretary 
Missouri  State  33oard  of  Accountancy 
Jefferson  City,  Missouri 


Dear  Mr*  Williams! 

'fills  is  in  reply  to  your  letter  of  October  10,  1947,  in 
which  you  request  an  opinion  from  thi3  department  as  follows: 

’’The  Missouri  State  Board  of  Accountancy 
desires  to  have  your  opinion  regarding 
the  conditions  to  be  met  to  qualify  an 
individual  to  exercise  the  functions  of 
a Board  member,  and  thereupon  be  entitled 
to  receive  per  diem  compensation  therefor 
as  provided  under  Section  14909 $ Revised 
Statutes. 


”It  is  our  understanding  that  appointments 
made  by  the  Governor  are  subject  to  con- 
firmation by  the  Seriate. 

’’The  propositions  which  we  wish  to  submit 
to-  you  for  a ruling  are  as  follows : 

” (1 ) If  the  term  of  a member  of  the  J3oaf*d 
has  expired  and  the  Governor  has  made  an 
appointment  of  a successor  at  a time  the 
Missouri  Senate  is  not  in  session,  may  such 
appointee  be  deemed  to  have  been  appointed 
and  qualified  as  a member  of  this  Board  to 
actively  participate  in  its  operation  and 
be  entitled  to  compensation  for  such  ser- 
vices and  reimbursement  of  expenses  as  set 
out  in  Section  14,909? 

”%2)  Section  14,905  provides  that  the 
terms  of  the  Board  members  (after  the 
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Initial  appointees ) shall  be  for  the  unex- 
pired term.  Your  opinion  is  requested  as 
to  which  of  the  following  dates  determine 
the  time  from  which  such  term  commences: 

(a)  Date  of  appointment  "by  the  Governor; 

(b)  Date  of  confirmation  of  appointment 
by  the  Senate; 

(c)  Date  of  commission; 

(d)  Date  required  oath  taken," 

Assuming  that  the  appointments  of  successor  members  of  the 
Board  are  subject  to  confirmation  by  the  Senate,  your  Inquiry 
is  rather  fully  answered  in  a Missouri  case.  State  ex  inf,  v. 
Williams,  222  Mo,  268,  which  gives  the  rule  in  this  State, 
reaffirming  the  holding  and  adopting  the  language  in  State  ex 
rel,  v,  Stonestreet,  99  Mo.  361,  an  early  case  on  this  ques- 
tion, Inasmuch  as  the  Court,  in  the  Williams  case,  adopted 
the  language  of  the  Stonestreet  case,  we  will  quote  the  perti- 
nent parts  from  the  Williams  case,  l-,c,  283  and  284: 

"The  (r©m?ral  Assembly  provided  for  the 
first  appointment  to  be  made  at  a time 
when  the  Senate  would  not  be  in  session. 

It  must  have  known  that  the  Senate  would 
not  be  continuously  in  session,  and 
would  not  likely  bo  in  session  at  the 
time  when  further  appointments  were  made. 

The  law  contemplates  that  such  appoint- 
ments shall  be  made  at  the  proper  time, 
and  that  the  Senate  will  act  upon  the 
appointment  at  the  next  session  there- 
after, The  law  does  not  contemplate  that 
there  can  be  no  occupant  of  the  office 
until  both  the  Governor  and  Senate  have 
acted.  «■  J.'  if  In  the  meantime,  such  ap- 
pointee, after  having  otherwise  qualified 
under  the  act,  is  entitled  to  the  office 
until  such  time  as  the  Senate  may  pass 
, adversely  upon  his  appointment.  Should 
the  Senate  refuse  to  confirm,  the  Governor 
would  then  have  to  appoint  another.  This 
at  least  has  been  the  uniform  course  pur- 
sued by  all  prior  administrations  dealing 
with  legislative  enactments  of  this  char- 
acter," 
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A second  part  of  your  inquiry  seeks  to  determine,  for  pay 
purposes,  a date  on  which  the  appointment  takes  effect.  In 
State  ex  inf,  v.  Williams,  above,  the  Court  stated,  l.c.  277, 
279  and  280: 

" -:c-  The  power  to  fix  one  means  a 

power  to  fix  the  other,  and  it  is  Im- 
material at  which  end  of  the  term  this 
power  operates.  It  can  say  in  the  first 
instance  that  this  term  shall  begin  on 
a certain  date  and  run  so  long,  or  it  can 
say  this  appointment  is  made  under  the 
law  with  the  understanding  that  it  shall 
end  upon  a certain  date.  In  either  case 
the  power  recognized  as  having  the  right 
to  designate  the  beginning  and  ending  of 
the  term  has  acted. 


" « # But  if  the  Legislature,  being 

possessed  of  the  power,  had  fixed  the 
date  of  the  commencement  of  the 'first  ap- 
pointee’s official  term.  It  would  not  be 
questioned  that  such  Initial  point,  being 
once  made  sure  and  steadfast,  would  recur 
at  every  corresponding  period  of  two  years, 
«■ 


" ’Under  statutory  provisions  substantially 
Identical  with  these  under  discussion,  it 
has  been  held  that  the  true  rule  was  to 
construe  the  word  "term"  as  designating 
consecutive  periods  of  six  years i following 
each  other  in  regular  order,  the  one  com- 
mencing where  the  other  ends,  and  treating 
the  incumbent  appointed  in  any  such  period 
as  the  incumbent  in  the  particular  term  or 
period  to  which  his  appointment  relates, 
his  office  expiring  with  the  expiration  of 
his  term.  (People  ex  rel,  v,  WcClare,  99 
N.Y.  83,  93.  ) 
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Section  14905,  Laws  of  1943,  pago  957,  fixes  an  expiration 
date  for  the  terms  of  the  appointees,  and  Is  as  follows: 

"The  term  of  one  of  the  initial  appointees 
shall  expire  with  July  first  of  the  calen- 
dar year  immediately  succeeding  that  in 
which  his  appointment  was  made;  and  the 
terms  of  the  other  initial  appointees  shall 
expire,  respectively,  with  the  first  day 
of  July,  one,  two,  three  and  four  yeai*s 
after  the  expiration  of  the  shortest  term 
aforesaid,  * x ’’ 

Therefore,  the  Legislature  must  have  meant  that  the  new 
terms  of  the  successor  appointees  were  to  commence  on  July  1, 
However,  it  may  take  some  time  for  the  appointment  and  quali- 
fication of  a successor,  so  provision  was  made  for  the  incum- 
bent holding  over,  to  wit;  "Every  member  shall,  however,  hold 
office  until  his  successor  is  appointed  and  qualified." 

In  45  Am.  Jur.,  page  137,  the  rule  is  stated: 

"Lee.  343.  ' Effect  of  Holding  Over,  - 
A public  officer  entitled  to  hold  over 
after  the  expiration  of  his  term  until 
his  successor  qualifies,  may  be  entitled 
to  the  compensation  of  the  offi ce  during 
the  time  in  which  he  so  holds  over,  •?:-  # 1 

What  qualifies  a Eoa^d  member?  Section  14905,  above,  states 

"To  every  member  appointed  by  the  Governor 
there  shall  be  Issued  a comralssion  or 
certificate  of  appointment;  and  every  ap- 
pointee, before  entering  upon  his  duties, 
shall  take  the  oath  of  office  required  by 
the  Constitution  of  all  officers  under 
the  authority  of  this.  State." 

In  the  Williams  caao,  above,  these  facts  were  set  forth, 
l.c.  273: 

"On  May  6,  1907,  the  Governor  sent  to  the 
Senate  the  following 'communication: 

» i Office  of  the  Governor. 

"’State  of  Missouri,  City  of  Jefferson, 

" ’May  6th,  1907. 

"’To  the  Senate: 


“r*  h*  P*  V/illiamo , ecrotary 


W,I  nave  the  honor  to  advise  that  L have' 
this  day,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  appointed  Jess©  ;n, 

Pikes,  of  the  city  of  St*  Louis,  to  the 
office  of  factory  Inspector,  vie©  j*  c,  >\» 
mitr,  resigned,  - for  a tern  ending  May  13, 

' 1909* 

* Respectfully, 

* Jos*  '..*.  Folk, 

1 fjvdrnor.  * 

"This  appointment  was  confirmed  by  the 
Senate  at  such  extra  session,  {The  com- 
mission was  of  date  fay  11,  1907,  and  * 

Pikes  qualified  hay  17,  1907*  •*  « 

It  will  r>©  noted  that  the  Governor  appointed  hikes  on 
May  G,  1907,  the  commission  was  of  date  "Tey  11,  1907,  end 
” hikes  qualified’*  May  17,  1907. 

The  pertinent  provisions  of  the  statute  under  considera- 
tion in  the  Williams  case  were  as  follower 

"defer©  entering  upon  ’•  is  official  duties 
tine  inspector  shall  make  oath  to  support 
the  constitution  and  faithfully  demean 
himself  in  office;  he  shall  also  execute 
a bond  to  the  state  of  Missouri , in  such 
swa  as  the  governor  may  prescribe,  with 
two  or  more  solvent  sureties,  to  be  ap- 
proved by  the  governor,  conditioned  upon 
his  faithful  performance  of  the  duties 
imposed  upon  him  by  this  act,” 

Therefor©,  in  order  to  qualify,  it  was  necessary  that  likes 
male©  an  oath  and  give  a bond*  e have  a somewhat  similar  readin 
in  Section  14905,  excluding  the  bond  proviso,  of  course. 

In  order  for  a member  to  be  qualified,  it  is  necessary  that 
tb©  Governor  I sou©  a commission  and  that  the  .member  take  the 
oath,  of  office* 
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In  the  light  of  the  ill  lams  case,  above,  we  think  that 
the  date  the  oath  is  taken  after  the  issuance  of  the  commission 
is  the  first  daj  for  which  compensation  may  be  paid  the  incoming 
Board  member,  but  that  the  terms  of  office  commence  on  July  1 
of  each  year,  which  is  provided  for  by  statute*  The  terms  for 
tho  successor  appointees  are  to  bo  for  five  years*  " bp on  the 
expiration  of  each  of  said  initial  terms,  the  terra  of  office  of 
each  member  thereafter  appointed  shall  be  five  years.  Vacancies 
shall  be  filled  by  tho  Governor  for  the  unexpired  terra,” 


Conclusion* 

It  is-  the  opinion  of  this  department  that: 

(1)  The  Governor  may  make  recoss  appointments  of  members 
of  the  hi s s our i State  Board  of  Accountancy,  and  said  members 
may  participate  in  its  operation  and  be  entitled  to  compensa- 
tion for  such  services  and  reimbursement  of  expenses, 

(2)  The  terms  of  the  successor  Board  members  date  from 
July  1 of  the  year  in  which  they  are  appointed, 

(o)  A Board  member  is  not  qualified  until  he  takes  the 

oath, 

\ 

(4)  A Board  member  may  not  receive  compensation  for  per- 
forming the  duties  of  the  .office  until  he  has  qualified,  i.e., 
been  issued  a commission  and  taken  the  oath  of  office. 


Respectfully  submitted. 


JOHN  R.  BATY 

Assistant  Attorney  General 

APPROVED: 


J.  E,  TAYLOR 
Attorney  General 


J.RB:ml 
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MAGISTRATE  COURTS: 
CRIMINAL  COSTS: 


' A 
/; 


When  felony  charge  dismissed  before  preliminary 
hearing,  neither  the  state  nor  county,  nor  the 
prosecuting  attorney  are  liable  for  eosts. 

When  misdemeanor  charge  dismissed  before  trial, 
county  is  liable  for  costs.- 


Toveuiber  1 


1947 


Honorable  Mark  nilson 
Judge  of  the  Magistrate  Court 
hoary  County 
0 Unto n,  j .is  s ou r 1 


i*ear  Judge  Wilson: 


This  is  in  reply  to 
which  you  request  ah • op in 
follows; 


your  letter  of  October  17, 
•ion  from  this  department. 


1947, 

roadin 


".'ovoral  criminal  cases,  .both  felonies 
and  misdemeanors,  have  beer,  filed  in 
this  Court  based  upon  the-  Prosecuting 
Attorney’s  own  information  and  belief 
and . have  by  him  been  dismissed. before 
trial. 


"If'  a felony  case  Is  filed  by  the 
Prosecuting  attorney  upon  his  own  in- 
formation and  belief  and  is  dismissed 
by  the  Prosecuting  Attorney  before  pre- 
liminary hearing  who,  if  anyone,  is* 
responsible  for  the  costs  of  the  .sheriff 
and  the  Magistrate  fees? 

"Also  if  a misdemeanor  is  filed  based 
upon  the  information  of  prosecuting  At- 
torney and  is  dismissed  by  him  before 
hearing  who,  if  anyone,  is  responsible 
for  the  .sheriff » s fees  and  Magistrate 
fee?” 


./.it}i  .reference  to  tne  first  question  presented,  your 
attention  Is  directed  to  an  opinion  of  this  department  ren- 
dered to  you  as  Prosecuting  Attorney  of  henry  county  under 
date  of  June  11,  1907,  holding  that  when  a person  charged 
with. u l’olony  on  complaint  of  the  prosecuting  attorney 'la 
dismissed  from  said  charge  at  the  request  of  the ' prosecuting 


attorney  before  a preliminary  hearing, 
county,  nor  the  proseout . ng  attorney  are  liable 


neither 


the  state  nor 
’or  the  coats 


i 


Honorable  ark:  ilson 


which  have  accrued  in  said  ,caae,  and,  further,  that  the  officers 
concerned  are  not  entitled  to  collect  any  coats  in  said  case. 

A copy  of  the  opinion  is  enclosed  herewith  for  your  use. 


the  liability  for 
charged  with  a mis- 


A further  question  presented  concerns 
criminal  costs  in  a case  where  a person  is 
omeanor  on  information  by  the  prosecuting  attorney  but  said 
charge  is  dismissed  by  the  prosecuting  attorney  before  trial. 

Prosecutions  before  magistrates  for  misdemeanors  are  by 
informations  made  by  the  prosecuting  attorney  of  the  county  in 
which  the  offense  may  be  prosecuted.  Upon  the  filing  of  an 
information  oy  the  prosecuting  attorney  it  is  the  duty  of  the 
magistrate  to  forthwith  issue  a warrant  for  the  arrest  of  the 
defendant.  The  filing  of  such  an  information  has  the  effect 
of  instigating  a criminal  prosecution.  This  was  recognised 
by  the  supreme  Court  in  l'x  far  to  edard,  106  !o»  616 , l.c,  682: 

" «:*  The  determination  of  the  question 

here  hinges  upon  the  scope  and  meaning  of 
the  words  * criminal  prosecution,1  as  used 
In  section  4174,  mgra . e have  no  doubt 
they  include  a criminal  information  for  a 
misdemeanor, 

If,  after  the  prosecution  has  commenced,  the  prosecuting 
attorney  wishes  to  dismiss  the  charges  brougt.it  against  the  de- 
fendant , lie  must  enter  a nolle  prosequi.  Tor  the  purpose  of 
criminal  costs  statutes,  a nolle  prosequi  is  considered  the 
same  as  if  the  defendant  had  been  acquitted,  i.-e  find,  this  rule 
sot  out  in  the  case  of  The  , t - to  ox  rol.  Tudor  v.  The  Platte 
County  Court,  40  ho.  A pp,  103,  at  page  106: 

"The  solo  question  that  was  tried  below. 


and  is  for  trial  hero,  is  whether  the 
county  of  .latte  is  liable  for  the  costs 
arising  under  the  above-mentioned  in- 
dictment, 

"The  controversy  is  whether  the  state  or 
county  is  liable  for  relator's  costs  and 
the  case  depends  upon  a construction  of 
the  criminal  costs  statute;  and  in  passing 
on  the  question  we  shall  consider  the  e&ae 
as  though  the  defendant  had  been  acquitted. 
The  nolle  -prosequi  amounted  to  an  acquittal 


in  the  sense  o. 


jtlC 


statute. " 


Honorable  bark  oilson  -3- 


' In  all  sal  a demeanor  cases  on  information  of  the  prosecuti/i.>; 
attorney,  where  the  defendant  is  acquitted,  the  coats  are  'paid 
by  the  county  in  which  the  information  was  filed, . except  when 
they  are  paid  by  the  prosecutor  or  as  otherwise  provided  by  law, 
Section  4223,  H,3,  mo,  1959,  provides: 


"In  all  capital  caaoo,  and  those  in  which 
imprisonment  in  the  penitentiary  is  the 
sole  punishment  for  the  offense,  if  the 
. defendant  is  acquitted,  the  costs  shall  i;e 
paid  by  the  state;  and  in  all  other  trials 
on  indictments  or  information,  if  tho  de- 
fendant is  acquitted,  the  costs  shall  be 
paid  by  the  county  in  which  the  indictment 
was  found  or  information  filed,  except 
when  the  prosecutor  shall  bo  adjudged  to 
pay  them  or  it  shall  be  otherwise  provided 
by  law," 

The  word  "prosecutor,"  as  used  in  tho  above  statute,  has 
reference  only- to  those  persons  contemplated  in  faction  5895, 
ii.H.  to,  1.939,  and  has  no  reference  to  the  prosecutin';  attorney, 
•A  reading  of  section  3900,  TV,:.; , go.  1939,  makes  this  quite  clear, 
laia- section  provides  as  follows: 


"chon  the  Information  is-  based  on  an 
affidavit  filed  with  the  clerk  or  de- 
livered to  tho  prosecuting  attorney,  as 
provided  for  in,  section  3895,  the  person 
who  made  such  affidavit  shall  be. deemed 
tho  prosecuting  witness,  and  In  all  cases 
in  which  by  law  an  indictment  is  required 
to  be  indorsed  by  a prosecutor,  the;  person 
who  makes  the  affidavit  upon  which  the  in- 
formation ia  baaed.,  or  who  verifies  the  in- 
formation, shall-  bo  deemed  te  prosecutor; 
and  in  case  the  prosecution  shall  fail  from 
any  cause,  or  tho  • defendant  shall  be  ac- 
quitted, "ouch  prosecutin’  witness  or  prose- 
cutor 'shall  be  liable  for  the  costs  in  the 
case  not  otherwise  adjudged  by  j;he  court, 
but  the  prosecuting  attorney  shall  not  be 
liable  for  costs  in  any  cnse,ir 
( underscoring  ours,  ) 


■ Tho  last  sentence  of  said 
that  tho  prosecutin  ; attorney  i 
any  case,  'V 
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attorney  before  preliminary  hearing,  neith  r 
county,  nor  the  prosecuting  attorney  are  lia 
which  have  accrued  in  said  case,  and  that  th 
corned  are  not  entitled  to  collect  any  coats 
Is  further  too  opinion  of  this  department  th 
charged  with  a misdemeanor  on  information  of 
attorney  is  dismissed  before  trial  from  said 
prosequi,  the  county  is  liable  for  the  costs 
in  said  case. 
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QUO  WARRANT©:  Disposition  of  fines  assessed  against  fii?e  insurance 

companies , 


April  3,  19^7 


Honorable  Robert  W.  Winn 
State  Treasurer 
Jefferson  City,  Missouri 

Dear  Sir* 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  office,  which,  for  clarity*  may  be  stated  thusly; 

Into  what  fund,  or  funds,  should  the  fines 
paid  by  the  respondents  In  the  case  of  State 
of  Missouri  ex  inf.  J.  E,  Taylor,  Attorney 
General  vs.  American  Insurance  Company,  a 
Corporation,  et  al..  Respondents,  be  paid? 

The  moneys  referred  to  in  your  request  are  to  be  paid 
into  the  treasury  of  the  State  of  Missouri  by  the  Clerk  of  the 
Supreme  Court.  A portion  of  the  opinion  in  the  case  mentioned 
reads  as  follows: 

" * * * it  is  further  ordered  and  adjudged 
that  the  respondents  and  each  of  them  shall 
pay  as  a penalty  for  such  misuse  and  abuse 
of  their  corporate  franchises  the  fine  in- 
dicated below,  such  fine  to  be  paid  to  the 
Clerk  of  this  Court  within  sixty  days  after 
the  adoption  of  this  opinion,  and  that  re- 
spondents pay  the  costs  of  this  proceeding. 

The  clerk  of  this  court  shall  pay  the  amount 
of  the  fines  collected  Into  the  treasury  of 
the  state.  * * *” 

At  the  outset,  it  may  be  well  to  consider  and  dispose  of 
any  contentions  that  might  be  urged  to  the  effect  that  the  dis- 
position of  such  moneys  will  be  controlled  by  the  provisions  of 
Section  7 of  Article  IX  of  the  Constitution  of  1945.  A portion 
of  this  constitutional  provision  reads  as  follows: 
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“ * * * the  clear  proceeds  of  all  penal- 
ties, forfeitures  and  fines  collected  here- 
after for  any  breach  of  the  penal  laws  of 
the  State,  * * * shall- be  distributed an- 
nually to  the  schools  of  the  several  coun- 
ties according  to  law.”  (Emphasis  ours.) 

It  is  our  thought  that  this  constitutional  provision  is 
inapplicable,  however,  for  reasons  that  will  appear  subsequently. 
You  will  note  that  the  constitutional  provision  relates  only  to 
penalties,  forfeitures  and  fines  arising  from  violation  of  the 
penal  laws  of  the  state.  It  is  believed  that  the  use  of  the 
words  emphasized  is  significant  as  they  are  of  a restricted  and 
technical  import. 

It  Is  a rule  of  constitutional  construction,  as  well  as  of 
statutes,  that  words  having  a technical  meaning  are  to  be  so 
construed.  The  term  "penal  laws"  has,  through  long  legal  usage 
and  by  reason  of  Judicial  construction,  acquired  such  a mean- 
ing. To  determine  whether  or  not  the  technical  meaning  accorded 
these  words  will  have  the  effect  of  rendering  the  constitutional 
provision  inapplicable  will  first  require  a consideration  of  the 
precise  nature  of  a proceeding  in  the  nature  of  quo  warranto. 

Although  originally  one  criminal  in  nature,  yet  proceedings 
of  this  type  have  now  lost,  at  least  in  Missouri,  all  of  the 
characteristics  of  a criminal  action.  The  general  rule  Is  stated 
thusly  in  51  C.  J.,  page  312 j 

"Except  in  a few  Jurisdictions  wherein  the 
proceeding  is  regarded  as  quasi  criminal,  it 
is,  and  for  some  time  has  been,  a rule  that 
the  remedy  of  quo  warranto,  or  an  action  or 
proceeding  in  the  nature  thereof,  whether  de- 
nominated a quo  warranto  proceeding,  an  in- 
formation in  the  nature  of  quo  warranto,  or 
a statutory  remedy,  is  civil  and  not  criminal. 

The  ancient  writ  of  quo  warranto  was  strictly 
a civil  remedy.  Originally  the  information 
in  the  nature  of  quo  warranto,  which  succeeded 
the  ancient  writ,  was  essentially  a criminal 
prosecution  Instituted  for  the  purpose  of  sub- 
jecting defendant  to  punishment  by  fine,  as 
well  as  a Judgment  of  ouster,  but  it  has  long 
since  lost  Its  character  as  a criminal  pro- 
ceeding in  everything  except  form,  the  fine 
being  omitted  or  limited  to  a nominal  amount. 

* * 


Honorable  Robert  W.  Winn  -3- 


The  statement  contained  In  the  quoted  provision  from  Cor- 
pus Juris  with  respect  to  fines  being  omitted  or  limited  to  a 
nominal  amount  does  not  characterize  the  Judgments  of  the 
courts  of  Missouri.  This  appears  in  the  present  instance,  as 
fines  totalling  some  two  million  dollars  have  been  imposed. 

This  but  follows  the  course  taken  by  the  Supreme  Court  in  prior 
proceedings  similar  in  nature,  particularly  the  case  of  Stand- 
ard Oil  Co.  v.  Missouri,  224  U.  S.  270,  32  Sup.  Ct.  4o6,  56 
L.  Ed.  760,  affirming  81 8 Mo.  1. 

With  this  exception,  however,  the  general  rule  is  followed 
in  Missouri  in  so  far  as  determination  of  the  type  of  a pro- 
ceeding in  the  nature  of  quo  warranto  is  concerned.  This  ap- 
pears from  the  opinion  in  State  ex  inf.  Attorney  General  v. 
Drainage  District,  234  S.  W.  344,  1.  c.  347,  wherein  the  Supreme 
Court  of  Missouri,  in  Banc,  said* 

" * * * Quo  warranto  is  one  of  the  most 
ancient  writs  known  to  the  common  law.  For- 
merly a criminal  method  of  prosecution,  it 
has  long  since  lost  its  criminal  character, 
and  is  now  a civil  proceeding,  expressly 
recognized  by  statute,  and  usually  employed 
for  trying  the  title  to  a corporate  fran- 
chise or  to  a corporate  or  public  office, 

# * *" 

With  this  historical  background,  it  now  becomes  pertinent 
to  determine  the  technical  meaning  of  the  words  "penal  laws" 
incorporated  in  the  constitutional  provision.  Many  definitions 
of  this  term  are  found  in  Words  and  Phrases,  Vol.  31,  perm,  Ed., 
pages  585-587 $ inclusive,  and  1947  Pocket  Part,  page  145.  Prob- 
ably the  most  concise  of  these  definitions  is  the  one  found  on 
page  145  of  the  1947  Pocket  Part,  which  reads  as  follows  1 

"'Penal  laws,'  strictly  and  properly,  are 
those  imposing  punishment  for  an  offense  com- 
mitted against  the  state,  and  which  by  the 
English  and  American  constitutions,  the  execu- 
tive of  the  state  has  the  power  to  pardon, 

* **  Salzman  v.  Boeing,  2 6 W.  E.  2d  696, 

699,-304  111.  App.  405/' 

It  appears  throughout  the  many  definitions  which  appear  in 
the  work  mentioned  that,  to  constitute  a penal  law,  there  must 
be  a penalty  imposed  for  an  act  detrimental  to  the  state,  and  as 
a corollary  thereto  the  punishment  for  such  act  must  be  one  to 
which  the  executive  power  of  pardon  extends. 
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With  this  definition  in  mind,  and  taking  due  cognizance 
of  the  nature  of  a proceeding  in  quo  warranto  in  Missouri  as 
being  one  of  a civil  nature,  it  immediately  becomes  apparent 
that  the  fine,  penalty  or  forfeiture  imposed  upon  the  respon- 
dent in  such  actions  is  not  one  for  the  breach  of  a "penal 
law."  Upon  this  premise,  it  therefore  seems  quite  clear  that 
the  constitutional  provision  quoted  above,  that  is  to  say. 
Section  7 of  Article  IX  of  the  Constitution  of  1945 , is  not 
determinative  of  the  disposition  to  be  made  of  fines,  penal- 
ties and  forfeitures  Imposed  in  proceedings  in  the  nature  of 
quo  warranto. 

Comes,  then,  the  question  of  what  disposition  should  be 
made  of  the  fines  assessed  in  the  Instant  case.  As  appears 
from  the  opinion  of  the  Supreme  Court  of  Missouri,  and  par- 
ticularly that  portion  quoted  verbatim  above,  the  fines  are  to 
be  paid  by  the  Clerk  of  the  Supreme  Court  into  the  treasury  of 
the  state.  This  is  but  in  accord  with  the  constitutional  pro- 
vision requiring  moneys  received  by  the  state  to  be  deposited 
in  the  state  treasury.  Your  attention  is  directed  to  the  pro- 
visions of  Section  15  of  Article  IV  of  the  Constitution  of 
1945*  reading,  in  part,  as  follows: 

"All  revenue  collected  and  moneys  received 
by  the  state  from  any  source  whatsoever 
shall  go  promptly  into  the  state  treasury, 
and  all  interest,  income  and  returns  there- 
from shall  belong  to  the  state.  Immediately 
on  receipt  thereof  the  state  treasurer  shall 
deposit  all  moneys  in  the  state  treasury  to 
the  credit  of  the  state  in  banking  institu- 
tions selected  by  him  and  approved  by  the 
governor  and  state  auditor,  and  he  shall  hold 
them  for  the  benefit  of  the  respective  funds 
to  which  they  belong  and  disburse  them  as  pro- 
vided by  law.  * * *" 

You  will  note  that  the  State  Treasurer  is  required  to  hold 
such  moneys  for  the  benefit  of  the  respective  funds  to  which 
they  belong.  This,  then,  squarely  presents  the  question  as  to 
what  funds  the  fines  assessed  in  the  instant  case  properly  be- 
long. In  this  regard,  your  attention  is  directed  to  a portion 
of  Section  3(b)  of  Article  IX  of  the  Constitution  of  1945*  read- 
ing as  follows: 

" * * * but  in  no  case  shall  there  be  set 
apart  less  than  twenty-five  per  cent  of  the 
state  revenue,  exclusive  of  Interest  and 


Honorable  Robert  W.  Winn 


-5- 


slnklng  fund,  to  be  applied  annually  to  the 

support  of  the  freepubllc  schools,"  (Emphasis  supplied) 

This  provision  represents  a readoption  of  Section  7 of 
Article  XI  of  the  Constitution  of  1875* 

At  first  blush,  it  might  be  thought  that  the  moneys  being 
paid  into  the  state  treasury  and  arising  from  the  fines  im- 
posed upon  the  respondents  in  the  instant  case  would  be  con- 
sidered "state  revenue"  within  the  meaning  of  the  constitu- 
tional provision  quoted,  and  therefore  that  twenty-five  per 
cent  of  such  moneys  should  be  set  apart  to  the  free  public 
school  fund.  However,  we  are  of  the  opinion  that  such  moneys 
are  not  within  the  purview  of  the  constitutional  provision. 

We  are  persuaded  to  this  view  by  reason  of  the  opinion  of 
the  Supreme  Court  of  Missouri  in  State  ex  rel,  v.  Gordon,  266 
Mo.  394,  This  was  an  action  brought  by  the  State  Superintendent 
of  Public  Schools  against  the  State  Auditor  for  the  purpose  of 
determining  to  what  extent  the  free  public  school  fund  was  en- 
titled to  apportionment  with  respect  to  a great  many  miscel- 
laneous items  received  into  the  state  treasury.  Among  such 
items  were  the  fines  paid  Into  the  state  treasury  pursuant  to 
judgments  of  the  Supreme  Court  of  the  State  of  Missouri  based 
upon  violations  of  the  state  anti-trust  law.  We  think  the 
moneys  derived  from  those  sources  bear  characteristics  so 
similar  to  the  moneys  received  in  the  instant  case  as  to  com- 
pel the  view  that  exactly  the  Bame  principles  should  be  ap- 
plied in  determining  whether  or  not  such  moneys  are  subject  to 
apportionment  to  the  free  public  school  fund. 

In  the  case  mentioned,  the  Supreme  Court  of  Missouri  said, 

1.  c.  4l8s 

"Prom  the  rules  which  we  are  impelled  to 
formulate  from  our  view  of  the  law,  we  are 
of  opinion  that  the  fines  assessed  against 
the  Arkansas  Lumber  Co.  and  others  In  the 
suit  of  State  ex  inf,  v.  Arkansas  Lumber  Co,, 

26o  Mo.  212,  are  not  to  be  taken  into  account 
but  wholly  excluded." 

The  reasoning  which  controlled  the  opinion  Is  discussed  at 
greater  length  at  1.  c.  421-422,  and  appears  in  the  following 
language  s 


" * * * While  on  first  blush  an  apparently 
though  not  really  arbitrary  rule  may  seem  to 
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be  Invoked  as  to  such  Items  as  come  into  the 
general  revenue  fund  of  the  State  * * * oc- 
casionally and  adventitiously  (e,  g,,  fines 
accruing  from  prosecutions  of  lumber  com- 
panies, State  ex  inf.  v.  Arkansas  Lumber  Co. 
et  al.,  260  Mo.  212),  yet  upon  more  careful 
thought  and  consideration  it  will  be  seen 
that  a crying  necessity  exists  for  a general 
rule  to  use  in  setting  apart  this  fund,  which 
will  forever  dissipate  the  dark  obscurity 
which  has  heretofore  befogged  it,  and  that  no 
such  rule  can  be  logically  formulated,  which 
will  serve  to  measure  all  cases,  if  these 
items  are  to  be  included.  This  is  the  ad- 
ministrative difficulty;  if  it  be  wrongly  re- 
solved a word  from  the  Legislature  can  cor- 
rect it.  Besides,  it  may  well  be  that  these 
rules  which  we  have"Tormulated  as  the only 
consistent  interpretation  of  the  legislative 


intent  derivable  from  the  language  of  the  ap- 
propriation act  under  discussion,  will  serve 
to  obviate  fat  and  lean  years  in  public  school 
revenues,  and  tES3T  It  was  so  intended,  That 
those  In'  cHarge~oT  suoHjbcKqoIs  mayTonfl^ 
dently  rely  upon  §L  fairly  fixed  and  stable 
Xxmm.,  M that  they,  may  no£  £&  induced  jta 
iMlah  and  waste  funds  this  year  aM  be  .foggM 
£0  & £o£  lean  sM  aSfflJttRAnft  host,  year. 

A&  a in  he  wished  The  con- 

clusions here  reached  bring  this  to  pass  and 
are  yet,  we  think,  in  line  with  the  law  both 
here  and  elsewhere.  The  rule  allows  full 
latitude  for  a growth  of  the  State,  a condi- 
tion fully  demonstrated  by  the  fact  that  the 
amount  below  set  apart  from  State  revenues 
for  the  support  of  the  public  school  system 
exceeds  by  many  thousands  of  dollars  any  ap- 
propriation for  any  one  year  ever  before  so 
devoted,  from  this  source.”  (Emphasis  ours.) 


What  has  been  said  heretofore  applies  with  equal  force  to 
the  appropriation  act,  found  as  Section  2.120  of  House  Bill  987 
of  the  63rd  General  Assembly,  which  reads  as  follows s 


"The  State  Comptroller  1b  hereby  authorized 
and  directed  to  set  aside  one- third  (1/3)  of 
the  ordinary  general  revenue  paid  into  the 
state  treasury  f or  the  period  beginning  July 
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1,  1946  and  ending  June  30,  194?,  into  a fund 
to  be  known  as  the  public  school  moneys  fund; 
the  same  to  be  used  for  the  support  of  the 
free  public  schools, " (Emphasis  ours.) 

From  the  language  used  in  the  appropriation  act,  it  is  ap- 
parent that  the  General  Assembly  has  accorded  to  this  constitu- 
tional provision  the  interpretation  which  we  have  placed  there- 
on. We  refer  particularly  to  the  Incorporation  in  the  appro- 
priation act  of  the  words  "ordinary  general  revenue."  In 
construing  the  effect  of  the  usage  of  these  words,  the  Supreme 
Court  of  Missouri,  in  Banc,  in  State  ex  rel.  v.  Gordon,  266  Mo. 
394,  1.  c.  4ll,  gave  this  definition  thereof} 

"The  regular  and  usual  annual  income  of  the 
State,  however  derived,  which  is  subject  to 
appropriation  for  general  public  uses." 

Such  construction  placed  upon  the  constitutional  provision, 
as  evidenced  by  the  action  of  the  General  Assembly,  is  entitled 
to  great  weight  in  interpreting  the  constitutional  provision  In 
accord  with  general  rules  relative  to  the  determination  of  the 
meaning  of  constitutional  provisions. 

In  accord  with  what  has  been  said  previously,  and  consider- 
ing the  nature  of  the  moneys  to  be  paid  into  the  state  treasury 
in  the  instant  case  as  being  derived  from  sources  which  are  nei- 
ther regular  nor  usual.  It  becomes  clear  that  the  appropriation 
act  will  not  serve  to  require  the  apportionment  of  any  part 
thereof  to  the  free  public  school  fund. 

Having  determined  that  the  moneys  paid  into  the  state  trea- 
sury in  the  Instant  case  are  not  subject  to  apportionment  in 
any  part  to  the  free  public  school  fund,  we  reach  the  conclu- 
sion that  such  moneys  are  to  be  held  by  the  State  Treasurer  for 
the  benefit  of  the  general  revenue  fund  of  the  state,  subject 
to  appropriation  by  the  General  Assembly  for  public  uses. 


CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  the  moneys  paid 
into  the  state  treasury  by  the  Clerk  of  the  Supreme  Court  of  Mis- 
souri, arising  from  fines  imposed  upon  fire  Insurance  companies 
in  the  proceeding  in  the  nature  of  quo  warranto,  entitled  "State 
of  Missouri  ex  inf.  J.  1.  Taylor,  Attorney  General  v.  American 


Honorable  Robert  W.  Winn 


-8- 


Insurance  Company,  a Corporation,  et  al. , Respondents,  are, 
under  the  Constitution  of  1945  and  the  provisions  of  Section  2.120 
of  House  Bill  987  of  the  63rd  General  Assembly,  to  be  held  for 
the  benefit  of  the  general  revenue  fund  of  the  State  of  Missouri, 
subject  to  appropriation  therefrom  by  the  General  Assembly  for 
general  public  uses. 


Respectfully  submitted. 


WILL  F.  BERRY,  JR. 
Assistant  Attorney  General 

APPROVED! 


3.  t;  wtim — 

Attorney  General 
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CRIMINAL  CONTEMPT;  Disposition  of  fine  imposed  for  criminal 

contempt . 


May  29,  1947 


FILED 


Honorable  Robert  W.  Winn 
State  Treasurer 
Jefferson  City,  Missouri 

Dear  Sir; 

Reference  is  made  to  your  inquiry  of  recent  date  for  an 
official  opinion  of  this  office,  which  read  as  follows: 

"There  has  been  deposited  with  me  as  State 
Treasurer  of  Missouri  the  sum  of  $25,000 
paid  by  W.  D.  Koon  and  Mrs.  W.  D.  Koon  in 
discharge  of  the  fine  Imposed  upon  them  in 
the  case  entitled  ’State  of  Missouri  ex 
inf.  Attorney  General  vs.  W.  D.  Koon  and 
Mrs . W . D . Koon . ' 

"I  request  your  opinion  as  to  the  proper 
disposition  to  be  made  of  such  money  so 
deposited." 

The  case  mentioned  by  you  was  determined  by  the  Supreme 
Court  of  Missouri,  in  banc,  at  its  January  Session,  1947.  In 
the  proceeding,  which  was  ancillary  to  a quo  warranto  action 
previously  had,  the  respondents,  W.  D.  Koon  and  Mrs.  W.  D. 
Koon,  were  found  guilty  of  criminal  contempt  of  the  Supreme 
Court  of  Missouri.  A fine  of  $25,000  was  imposed  for  such 
contumacious  conduct.  The  relevant  portion  of  the  opinion  in 
the  case  mentioned  reads  as  follows: 

"Their  disobedience  of  our  judgment  in  the 
quo  warranto  case  is  punishable  as  criminal 
contempt.  * * * In  view  of  our  conclusion 
that  respondents  are  subject  to  punishment 
as  and  for  a criminal  contempt,  we  next  con- 
sider that  phase  of  this  proceeding.  Sen- 
tences for  criminal  contempt  are  punitive 
in  nature . Such  punishments  must  vindicate 
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the  court’s  authority  to  have  its  mandates 
respected*  * * * We  are  of  the  considered 
opinion  that  under  the  principles  of  law 
involved  and  under  the  instant  facts  and 
circumstances  the  respondents  should  pay 
a fine  of  $25,000." 

It  is  the  fine  mentioned  in  the  quoted  portion  of  the 
judgment  which  has  now  been  deposited  with  you  in  your  offi- 
cial capacity  as  Treasurer  of  the  State  of  Missouri. 

Generally  speaking,  moneys  coming  into  the  state  treasury 
are  to  be  deposited  in  the  general  revenue  fund.  However,  cer 
tain  constitutional  and  statutory  provisions  may  vary  this  or- 
dinary method  for  the  handling  of  such  receipts,  and  we  there- 
fore deem  it  advisable  to  consider  such  of  these  as  may  be 
thought  pertinent  to  a determination  of  the  matter  now  under 
consideration. 


It  is  our  belief  that  the  disposition  of  the  fine  imposed 
in  the  proceeding  for  criminal  contempt  should  be  controlled 
by  the  provisions  of  Section  7 of  Article  IX  of  the  Constitu- 
tion of  1945.  The  portion  of  such  constitutional  provision 
considered  germane  to  the  matter  under  consideration  reads  as 
follows: 


"*  # * the  clear  proceeds  of  all  penalties, 
forfeitures  and  fines  collected  hereafter 
for  any  breach  of  the  penal  laws  of  the  State , 
* * * shall  be  distributed  annually  to  the 
schools  of  the  several  counties  according  to 
law." 


If  the  punishment  imposed  upon  the  respondents  in  the 
cause  referred  to  be  considered  a "penalty,  forfeiture  or  fine 
collected  for  a breach  of  the  "penal  laws"’  of  the  state,  then 
the  constitutional  provision  will  control  its  disposition* 


In  the  construction  of  constitutions*  equally  as  well  as 
in  the  construction  of  statutes,  words  and  phases  are  to  be 
taken  in  their  usual  and  ordinary  meaning,  unless  such  words 
and  phrases  have  acquired  a technical  meaning  prior  to  their 
incorporation  in  such  constitution.  This  rule  was  declared  by 
the  Supreme  Court  of  Missouri  In  State  ex  rel.  v.  Railroad, 

263  Mo,  689,  1.  c.  696,  wherein  it  was  said: 
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" * * * It  is  fundamental  that  In  constru- 
ing the  language  of  a Constitution  the 
words  used,  unless  they  are  technical,  are 
to  be  understood  in  their  usual  and  ordi- 
nary sense.  (Cooley's  Con.  Lims . (7  Ed.) 

92.)" 

Applying  this  rule  to  the  constitutional  provision  quoted 
supra,  we  find  that  the  term  "penal  laws"  as  used  therein  is 
one  which  has  acquired  such  a technical  meaning.  We  direct 
your  attention  to  State  ex  rel,  v.  Warner,  197  Mo.  650,  1*  0. 
659,  wherein  the  Supreme  Court  of  Missouri  adopted  approvingly 
the  definition  of  this  term  found  in  Huntington  v.  Attrill, 

13  Sup.  Ct.  224,  146  U.  S.  657*  36  L.  Ed.  1123,  in  the  follow- 
ing language: 

" 'Penal  laws,  strictly  and  properly,  are 
those  imposing  punishment  for  an  offense 
committed  against  the  State,  and  which,  by 
the  English  and  American  constitutions,  the 
executive  of  the  State  has  the  power  to  par- 
don. Statutes  giving  a private  action 
against  the  wrongdoer  are  sometimes  spoken 
of  as  penal  in  their  nature,  but  in  such 
cases  it  has  been  pointed  out  that  neither 
the  liability  imposed  nor  the  remedy  given 
is  strictly  penal . ' " 

This  definition  is  in  accord  with  the  great  weight  of  au- 
thority, according  the  same  definition  to  the  term,  cited  in 
31  Words  and  Phrases,  Perm.  Ed.,  pages  585-587,  inclusive. 

You  will  note  that  this  definition  requires  the  offense 
against  the  public  to  be  one  which  IS  subject  to  the  pardoning 
power  of  the  chief  executive.  Under  the  Constitution  of  Mis- 
souri of  1945,  the  pardoning  power  is  vested  in  the  Governor. 
It  is  found  as  Seotion  7 of  Article  IV,  reading  as  follows: 

"The  governor  shall  have  power  to  grant 
reprieves,  commutations  and  pardons,  after 
conviction,  for  all  offenses  except  treason 
and  cases  of  impeachment,  upon  such  condi- 
tions and  with  such  restrictions  and  limita- 
tions as  he  may  deem  proper,  subject  to  pro- 
visions of  law  as  to  the  manner  of  applying 
for  pardons.  The  power  to  pardon  shall  not 
include  the  power  to  parole." 
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It  appears  from  this  constitutional  provision  that  the  par- 
cloning  power  of  the  Governor  extends  to  all  offenses  except  those 
specifically  enumerated,  that  is  to  say,  treason  and  cases  of 
impeachment . 

It  has  been  held  by  the  Supreme  Court  of  Missouri  that  con- 
tempt of  court  is  a criminal  offense  and  that  conviction  there- 
for is  similar  in  characteristics  to  a conviction  for  any  other 
criminal  offense.  We  quote  from  In  Re  Shull,  221  Mo.  623,  1.  c. 
6271 


"Contempt  of  court  Is  *a  specific  criminal 
offense  and  a fine  imposed  is  a judgment, 
in  a criminal  case . The  adjudication  is  a 
conviction,  and  the  commitment  in  conse- 
quence thereof  is  execution.'  (Church  on 
Habeas  Corpus  (2  Ed.),  sec,  308;  Ex  parte 
Kearney,  7 Wheat.  38.)  * * *" 

Prom  this  decision,  we  are  led  to  the  belief  that  the  par- 
doning power  of  the  Governor  extends  to  convictions  for  criminal 
contempt.  Such  being  the  case,  a fine  imposed  as  punishment  upon 
conviction  of  criminal  contempt  is  a "penalty,  forfeiture  and 
fine"  collected  for  a breach  of  the  "penal  laws"  of  the  state. 


CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  the  money  now 
on  deposit  in  the  state  treasury,  arising  from  the  fine  imposed 
upon  the  respondents  In  the  case  of  State  ex  inf.  Attorney  Gen- 
eral vs.  W.  D«  Koon  and  Mrs.  W.  D.  Koon,  is  to  be  held  by  the 
State  Treasurer  for  distribution  to  the  schools  of  the  several 
counties  as  provided  by  law. 


Respectfully  submitted. 


WILL  P.  BERRY,  Jr. 
Assistant  Attorney  General 

APPROVED: 
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Attorney  General 


WFB;HR 


'3alari.es 


COUNTY  CLERK: 
COUNTY  COURT: 

t.  j ’ : 

3 * 

y ‘ ■ } 


January  .£,  1947 


Honorable  Harry  Y*  Woodworth 
County  Clerk 
Lewis  County 
Monticello,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department,  and  reading -as  follows: 

"be  would,  like  very  much  to  have  an  opinion 
regarding  the  County  Clerk T s salary  for  this 
county.  We  are  in  class  3,  Croup  0 which 
make s our  per  capita  11  plus , 'That  we  would 
like  to  call  your  attention  to  is  Section  2a 
of  House  Bill  No.  £67  in  which  it  states  that 
a further  sura  of  3500,00  in  addition  to  the 
salary  is  to  be  added  to  the  County  Clerk’s 
salary.  We  do  have  2 court  houses  in  this 
county  in  'which  there  are  certain  county  of- 
fices . 


"will  you  please  give  us  your  opinion  at  once 
in’ reward  to  this  additional  salary  for  the 

clerk.  f t 

Section  2a  of  House  Hill  No.  £67,  passed  by  the  63rd  Gen- 
eral Assembly,  provides  as  follows: 

"In  all  counties  of  the  t ird  class  in  which 
there  is  a court  of  common  pleas  having  ex- 
clusive , original  .jurisdiction  in  both  civil 
and  criminal  cases  in  certain  townships , and 
in  wh i cb  county  there  are-  two  court  houses  in 
which  there  are  certain  county  offices,  the 
county  clerk  in  such  county  shall  receive  a 
farther  sum  of  .>590,00  in  addition  to  the 
salary  and  remunerations  provided  in  Sections 
1,  2 and  4 of  this  act."  {Emphasis  ours.) 
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The  provision  ifand  in  which  county  there  are  two  court 
houses,"  etc.,  obviously  refers  only  to  counties  of  the  third 
class  in  which  there  is  a court  of  common  pleas  having  exclu- 
sive, original  jurisdiction  in  both  civil  and  criminal  cases 
in  certain  townships. 

There  is  no  provision  in  the  Constitution  or  laws  of  Mis- 
souri for  a court  of  common  pleas  having  exclusive,  original 
jurisdiction  in  both  civil  and  criminal  cases  in  certain  town- 
ships in  Lewis  County,  Missouri. 

Therefore,  the  provisions  of  flection  2a  of  House  Bill  No, 
£67  are  not  to  be  considered  in  the  determination  of  the  salary 
of  the  Clerk  of  the  C :unty  Court  of  Lewis  County,  Missouri. 

v / 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  provisions  of 
Section  2a  of  House  Bill  No,  B67,  passed  by  the  63rd  General  As- 
sembly, do  not  apply  to  a determination  of  the  salary  of  the 
County  Clerk  of  Lewis  County,  Missouri. 


Respectfully  submitted, 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 


APPROVED : 


J.  I.  TAYLOR 

Attorney  General 
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